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nr  THB 


SUPREME    COURT         , 

OF 

WISCONSIN^ 

BuoHAKAK,  appellant,  y.  Gubtis  et  al 

(25Wl8.».) 

DedieoHon  and  aeeeptanee  qf  Mghioaif — JMelMMi. 

The  pliintifr  eonstracted  a  road  throogh  Us  own  land,  which  he  penniUed 
the  public  to  nee  freel j  for  two  or  three  years,  and  sabsequentl j  closed  it 
bj  fences.  In  an  action  against  the  pathmaster  for  remoytng  the  fences,  it 
was  hM  that,  where  the  intention  of  the  owner  to  dedicate  the  road  to  the 
public  is  evident,  no  formal  or  official  acceptance  is  requisite  to  constitute  a 
highway  bj  dedication.  Evidence  of  the  declarations  of  the  owner  explan- 
atorj  of  his  Intentions,  both  before  and  after  the  opening  of  the  waj,  is  ad- 
missible. 

Tbbspass.    Appeal  from  the  Golnmbia  county  oircnit  court 

Buchanaiiy  the  plaintiff,  owned  a  tract  of  land  through  which  a 
road  was  constructed  at  his  expense. .  This  was  in  and  near  the  vil- 
lage of  RiOy  and  building  lots  had  been  laid  out  along  the  line  of  the 
road.  This  road  was  largely  used  by  the  public  from  1865  to  1867 
or  1868,  when  plaintiff  closed  it  by  fences.  The  pathmaster,  Curtis, 
and  his  assistants  removed  the  fences  and  re-opened  the  way  to  the 
public.  The  road  had  never  been  officially  recognized  or  worked 
by  the  town.  An  action  of  trespass,  quare  clausum,  was  brought 
•gainst  the  pathmaster.  Evidence  of  the  declarations  of  the  plain* 
tiff  as  to  his  intentions  subsequent  to  the  opening  of  the  way  was 
excluded.  The  court  gave  certain  instructions  asked  by  the  plaintiff, 
bat  reftued  to  charge  the  jury  that  an  acceptance  of  the  road  by  the 
paUio^  to  be  valid,  must  be  ^^  by  some  proper  authority/'  or  ^*  by  the 
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town  or  road  authorities,  by  the  expenditure  of  labor  upon  the  road, 
or  in  some  other  manner/'  It  further  instructed  them  that  if 
plaintiff  had  unequivocally  declared,  by  his  words  or  acts,  or  both, 
that  he  intended  to  relinquish  to  the  public  the  right  of  trayeling 
on  this  road,  and  the  public  did  in  fact  use  it  in  such  a  manner  as 
to  show  their  purpose  to  use  it  as  a  highway,  then  it  was  a  high- 
way ;  that  upon  the  question  whether  plaintiff,  "  by  his  declarations 
and  acts,  showed  an  intention  to  give  the  road  as  a  permanent  pub- 
lic highway  at  the  time  of  cutting  it  out,'*  or  induced  the  public  to 
believe  that  he  so  intended,  they  must  find  as  they  believed  firom  all 
the  testimony. 

Verdict  for  defendants;  denial  of  motion  for  new  trial;  appeal 
from  judgment  on  verdict. 

/.  Holmes  and  G.  O.  PrentisSy  for  appellant 

Cooh  £  Chapin  and  Emmons  Taylor y  for  respondents. 

DixoK,  0.  J.  This  court  is  divided  in  opinion  upon  the  question 
whether  an  acceptance  by  the  officers  of  the  town  is  necessary  to 
constitute  a  highway  by  dedication.  My  brethren  are  of  gpinion 
that  such  acceptance  is  not  necessary,  but  that  travel  by  the  public, 
to  such  an  extent  and  for  such  a  length  of  time  as  to  show  that  the 
f  ublic  convenience  and  accommodation  require  the  road,  is  sufficient 
for  that  purpose.  In  support  of  this  proposition  they  cite  and  rely 
upon  the  foUowing  authorities:  Hanson  v.  Taylor y  23  Wis.  547;  21 
N.  Y.  474;  23  id.  64;  26  Barb.  634;  23  id.  123;  6  Bing.  477  (13 
E.  C.  L.  45) ;  36  Penn.  St.  99;  20  id.  331 ;  46  N.  H.  192;  19  Corn. 
250 ;  29  id.  162.  On  the  other  hand,  I  hold  that  acceptance  by  die 
proper  officers  of  the  town  is  necessary,  and  that  mere  travel  or  user 
by  the  public  will  not  suffice  for  the  purpose.  I  refer  to  my  opinion 
in  Hanson  v.  Taylor^  and  the  authorities  there  cited,  which,  for  con- 
venience of  reference,  I  here  repeat:  State  of  Wisconsin  v.  Joyce^  19 
Wis.  90;  18  id.  118,  129;  21  id.  609;  19  Johns.  186;  6  N.  Y.  257; 
14  Barb.  228;  16  id.  261;  37  id.  50;  36  Vt  587;  27  id.  294;  13  id. 
224;  14  id.  288;  19  Pick.  405;  3  Gush.  290;  4  id.  332;  8  Gratt 
632;  2  Carter  (Ind.),  147;  33  Miss.  289;  29  Gonn.  168;  1  Beasley 
(N.  J.),  299 ;  2  R  1. 172.  And  if  mere  user  by  the  public  is,  under 
any  circumstances,  to  be  regarded  as  an  acceptance  or  evidence  of 
an  acceptance  so  as  to  bind  the  town,  which  I  do  not  admit  to  be  law 
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in  this  State,  I  should  still  differ  from  my  brethren  as  to  the  length 
of  time  of  user  required.  I  think,  to  be  sufficient,  it  must  be  long 
user — twenty  years  at  the  common  law,  and  ten  years  under  our 
statute.  R  S.,  ch.  19,  §  85.  And  this  I  understand  to  have  been 
expressly  deoided  in  several  of  the  cases  above  referred  to,  while 
some  others,  it  is  freely  admitted,  seem  to  hold  a  different  rule.  I 
refer  particularly  to  46  N.  H.  192,  and  authorities  there  cited,  as 
showing  the  common-law  ralf^  upon  this  point ;  and  also  the  rule 
which  should  be  held  under  our  statute  in  case  the  doctrine  of  accept- 
ance by  user  is  to  prevail  in  this  State.  And  I  refer  likewise  to 
1  Beasley,  299,  upon  the  same  point 

These  remarks  sufficiently  dispose  of  all  questions  arising  upon 
file  instructions  given,  and  those  requested  but  not  given.  They 
show,  that,  in  the  opinion  of  the  majority  of  this  court,  there  was 
no  error  in  either  respect,  while  I  am  of  the  very  opposite  opinion. 

But  this  case  presents  another  question,  upon  which  there  is  no 
division  of  opinion  in  this  court  The  court  below  refused  to  allow 
the  declarations  of  the  plaintiff,  made  after  the  way  was  opened, 
and  after  the  alleged  dedication,  to  go  to  the  jury  as  evidence  of  the 
plaintiff's  intention.  Proof  of  such  declaration,  made  at  the  time 
of  the  alleged  dedication  only,  was  admitted.  This,  we  think,  was 
error.  It  was  expressly  so  ruled  in  Proctor  v.  Town  of  Lewision^  25 
ID.  153 ;  and  Irwin  v.  Dixion,  9  How.  (U.  S.)  10,  is  a  very  stiong 
ease  to  die  same  effect  In  the  latter  case,  the  right  of  public  way, 
claimed  after  a  user  of  nearly  fifby  years  by  the  public,  was  defeated 
by  evidence  of  such  declarations.  Such  declarations  are  a  part  of 
the  res  gesta.  Both  the  acts  and  declarations  of  the  owner  explan- 
atory of  his  intention  in  permitting  the  public  to  use  his  land  may 
be  shown ;  and,  if  it  appears  that  there  was  no  intention  to  dedicate, 
Qien  the  public  acquires  no  title  by  the  user. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
■warded* 

New  trial  awarded. 


Vol.  m— 4 


Digitized  by 


Google 


26  WISCONSIN, 


Enorr  ▼.  The  Home  Inaaranoe  Ckimpany  of  New  York. 
Khobb  y.  Thb  Home  Iksubjikob  Go.  of  Nbw  Yobk,  appellant 

0B6W18.14BJ 

Ibrdign  eorparaHant-^Bdmatal  ofcamH  to  federal  wwrU, 

L  non-ieBident  insurance  company  doing  boBineBS  in  a  State,  and  accepting  eery 
ice  of  original  process  through  its  agents,  in  conformity  to  the  laws  of  the 
State,  is  not  thereby  deprivea  of  the  right  to  a  remoral  to  the  federal 
courts  of  an  action  commenced  against  it  in  the  courts  of  the  State  by  a 
citisen. 

Application  for  transfer  of  a  cause  to  United  States  court. 

This  action  was  commenced  in  the  Sheboygan  county  circuit 
court  in  March,  1868,  for  the  recovery  of  $1,075  due  the  plaiiitifl 
from  The  Home  Insurance  Company  of  New  York,  and  service  of 
the  summons  was  accepted  by  Jones,  the  agent  and  attorney  of  the 
company,  in  compliance  with  a  law  of  the  State,  who  afterward 
applied  for  a  transfer  of  the  cause  to  the  United  States  court. 

The  petition  was  resisted  on  the  ground  that  defendant,  by  com- 
plying with  the  laws  of  this  State  regulating  proceedings  against 
Buch  companies,  had  lost  its  non-residence,  and  become  a  domestic 
corporation  pro  hoc  vice. 

The  application  being  denied  the  defendant  appealed* 

J,  W.  <£  A.  L.  Cary^  for  appellant 

Joseph  Wedig  and  JS.  Fox  Cook^  for  respondent. 

Cole,  J.  This  is  an  application  on  the  part  of  the  defendant 
company  for  an  order  directing  that  this  cause  be  removed  to  the 
circuit  court  of  the  United  States  for  the  district  of  Wisconsin  for 
trial.  The  application  seems  to  be  regular  and  in  conformity  to  the 
law  of  congress  upon  that  subject.  The  petition  states  that  the 
defendant  '^  is,  and  for  more  than  two  years  last  past  hath  been,  a 
corporation  created  by,  organized  and  existing  under,  the  laws  of 
the  State  of  New  York,  having  its  principal  business  office  in  the 
city  of  New  York,  and  is  a  citizen  of  the  State  of  New  York,'*  and 
that  the  plaintiff  is  a  citizen  of  this  State. 

A  re-argument  of  the  cause  was  ordered  at  the  last  term,  upon 
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ttie  pointy  whether  the  defendant,  by  complying  with  the  laws  of 
fiiia  State  regulating  fordgn  inaoranoe  companies,  did  not,  to  a  cer- 
tain  extent,  lose  its  citizenshipy  and  become  a  domestic  corporation, 
so  that  the  circuit  (,ourt  of  the  United  States  for  this  district  could 
not  take  jurisdiction  of  the  cause.  In  our  examinations  our  acten- 
tion  was  called  to  the  cases  of  Stevens  v.  The  Phcmix  Insurance 
Cempany^  34  How.  Pr.  517,  and  New  York  Piano  Co.  v.  New 
Haven  Steamboai  Co.y  2  Abb.  Pr.  (N.  S.)  358,  where  quite  analo- 
gous questions  were  raised  and  considered.  In  Stevens  v.  The  Phm- 
mx  Insurance  Company,  Mr.  Justice  Allen,  at  special  term,  gave 
quite  an  elaborate  opinion,  upon  a  motion  by  the  defendant  to 
remove  the  cause  to  the  circuit  court  of  the  United  States  for  the 
northern  district  of  New  York,  upon  the  ground  that  the  plaintiff 
was  a  citizen  of  the  State  of  New  York,  and  the  defendant  was  a 
corporation  created  by  the  laws  of  Connecticut,  and  located  and 
doing  business  in  that  State.  And  he  held  that  a  foreign  insurance 
company,  created  by  the  laws  of  another  State,  'but  doing  business 
in  New  York,  under  and  in  compliance  with  the  laws  of  that  State, 
upon  being  sued  by  a  citizen  of  New  York,  could  not  remove  the 
cause  into  the  federal  courts  on  the  ground  that  it  was  a  citizen  o/ 
another  State  within  the  meaning  of  the  clause  of  the  constitution 
which  confers  jurisdiction  upon  the  courts  of  the  United  States  by 
reason  of  the  citizenship  of  the  parties.  He  states  in  substance,  as 
a  reason  for  this  conclusion,  that  while  a  foreign  corporation  can- 
not migrate  or  have  any  extra-territorial  existence  by  force  of  the 
law  creating  it,  yet  it  may,  by  the  comity  of  other  States,  transact 
business  in  such  States,  establish  agencies  therein,  sue  and  be  sued, 
etc ;  and  that  when  a  corporation  did  avail  itself  of  this  comity, 
and  of  privileges  thus  conferred,  in  respect  to  the  transaction  (A 
business,  as  to  the  business  thus  transferred  it  lost  its  citizenship, 
and  became  to  that  extent  a  citizen  of  the  State  under  whose  laws 
it  transacted  its  business,  and  of  whose  governmental  protection  it 
availed  itself.  Another  reason  is  given,  that  the  company,  by  con- 
sulting to  do  business  under  and  by  authority  of  the  laws  of  New 
York  regulating  foreign  insurance  companies,  submitted  itself  to 
the  jurisdiction  of  the  courts  of  that  State. 

In  the  case  of  7%e  Piano  Company  v.  New  Haven  Steamboat  Com- 
pany,  Bobertson,  C.  J.,  held,  that  a  corporation  will  not  be  deemed 
a  non-resident  of  that  State,  although  chartered  by  the  laws  of 
another  State,  if  it  has  a  regular  place  of  business  within  the  Stats 
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in  which  the  action  is  pending^imd  has  there  an  agent  upon  whom, 
by  law,  process  may  be  serred,  and  who  has  agreed  to  admit  service 
of  process.  He  held  that  the  locality  where  the  principal  part  of  its 
business  is  done,  and  where  it  exercises  those  functions  of  a  corpo- 
ration in  the  mode  in  which  its  existence  is  actually  made  known  to 
the  public,  furnishes  the  best  test  to  determine  the  citizenship  of  a 
eorporation. 

The  reasoning  of  both  these  cases  is  fully  met  and  quite  satisfac- 
torily answered  in  the  cases  of  Dennistoun  v.  New  York  £  New 
Haven  R.  R.  Co.y  1  Hilt.  62,  and  Fisk  v.  The  Chicago^  Rock  Island 
£  Pacific  R.  R.  Co.,  3  Abb.  Pr.  (N.  S.)  454.  And  if  one  concedes 
the  validity  of  the  twelfth  section  of  the  judiciary  act,  and  adopts 
the  rule  laid  down  in  the  more  recent  decisions  of  the  supreme 
court  of  the  United  States  in  respect  to  the  criterion  by  which  the 
citizenship  of  a  corporation  is  to  be  determined,  for  the  purposes  of 
jurisdiction,  the  doctrine  of  these  cases  last  cited  would  seem  to  rest 
upon  the  better  grounds.  For  it  is  difficult  to  perceive  why  a  diflFer- 
ent  result  should  follow  in  case  of  a  foreign  corporation  doing  busi- 
ness through  agents  in  another  State,  even  though  such  agents 
might  be  authorized  to  acknowledge  service  of  process  on  behalf  of 
the  corporation,  than  in  case  of  a  natural  person.  It  is  very  mani- 
fest that  a  citizen  of  another  State  might  transact  business  here 
through  his  agents  and  still  remain  a  non-resident.  And  if  he 
should  happen  to  be  sued  while  temporarily  within  the  jurisdiction 
of  our  courts,  the  fact  that  he  was  transacting  business  in  the  State 
would  not  probably  be  relied  on  to  show  that  he  had  lost  the  right 
to  transfer  the  cause  to  the  federal  courts.  It  is  very  true  that  a 
foreign  insurance  company,  on  complying  with  our  laws  upon  that 
subject,  is  permitted  to  take  risks  and  transact  the  business  of  insur- 
ance in  this  State.  That  is,  it  is  permitted  to  exercise  here  the 
powers  conferred  upon  it  by  the  State  which  incorporated  it  But 
it  transacts  this  business  by  means  of  agencies,  as  a  non-resident 
person  would  do.  The  corporation  is,  however,  not  created  by  the 
law  of  this  State.  This  State  merely  recognizes  it  as  an  already 
existing  corporation,  authorized  by  the  sovereignty  which  created 
it  to  transact  the  business  of  insurance.  And  it  is  very  apparent 
that  the  defendant  corporation  was  organized  and  created  by  the 
law  of  New  York,  and  not  by  the  law  of  this  State.  That  State 
alone  confers  upon  it  whatever  powers  it  possesses  under  its  charter. 
That  State  may  at  any  time  withdraw  that  charter,  or  otherwise 
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dissolve  the  corporation,  and,  from  the  time  it  should  do  so,  the 
corporation  would  cease  to  exist  It  would  no  longer  have  the  right 
to  transact  business  of  insurance  in  this  State.  These  considera- 
tions clearly  show  that  our  laws  relating  to  foreign  insurance  com- 
panies do  not  confer  upon  such  companies  any  corporate  powers,  or 
render  them  domestic  corporations.  These  laws  do  not,  in  any 
manner,  attempt  to  create  such  corporations,  and  are  only  intended 
to  regulate  them  and  prescribe  upon  what  conditions  they  may  do 
insurance  business  in  the  State.  Nor  does  the  fact  that  they  are 
required  to  have  agents  here,  who  are  authorized  to  acknowledge 
service  of  process  for  and  on  behalf  of  the  company,  affect  the  ques- 
tion of  their  citizenship  or  render  them  domestic  corporations. 
This  is  evidently  a  provision  to  relieve  our  citizens  from  the  neces- 
sity of  resorting  to  the  courts  of  the  State  which  creates  the  corpo- 
ration to  enforce  their  contracts.  They  may  pursue  their  legal 
remedies  against  such  corporations  in  our  own  courts,  the  means 
and  way  having  been  provided  for  obtaining  jurisdiction  over  them. 
But  this  does  not  deprive  the  company  of  the  right,  conferred  upon 
it  by  the  judiciary  act,  to  apply  to  have  the  cause  removed  fVom  the 
State  court  to  the  federal  courts.  And  touching  the  question  of 
the  juiisdiction  of  the  federal  courts  by  reason  of  the  citizenship 
of  -parties,  the  more  recent  doctrine  of  the  supreme  court  of  the 
United  States  is,  that  a  suit  by  or  against  a  corporation,  in  its  cor- 
porate name,  is  to  be  regarded  as  a  suit  by  or  against  a  citizen  of 
the  State  which  created  the  corporation.  Ohio  £  Miss.  R.  R.  Co.  v. 
Wheeler,  1  Black,  286.  Within  that  rule  the  defendant  is  undoubt- 
edly to  be  treated  and  regarded  as  a  citizen  of  the  State  of  New 
York.  As  stated  by  the  chief  justice,  in  the  case  of  MoseUy  v. 
Chamherlain,  18  Wis.  700, 1  have  always  been  of  the  opinion  that 
congress  has  no  power  to  provide  for  the  removal  of  a  cause  from 
a  State  to  a  federal  court,  and,  consequently,  that  the  twelfth  sec- 
tion of  the  judiciary  act  is  invalid.  I  shall  not,  however,  attempt 
to  give  any  reasons  for  that  opinion  at  this  time.  Suffice  it  to  say, 
as  that  opinion  was  maturely  formed  after  all  the  examination  and 
reflection  I  could  bestow  upon  the  question,  it  remains  unchanged. 
But  my  adhering  to  that  opinion  now  would  be  of  no  earthly  advan- 
tage, that  I  can  see,  to  any  person  or  any  principle.  On  the  con* 
trary,  it  would  only  be  productive  of  great  embarrassment,  tnmble 
and  expense  to  these  parties  and  others  similarly  situated.  For  we 
wen  know  that  the  supreme  court  of  the  United  States,  in  the 
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exercise  of  that  jurisdiction  which  it  assumes,  would  pronounce  aU 
the  proceedings  in  the  State  court,  after  the  application  for  remoya) 
was  made,  as  coram  nonjudice. 

I  have,  therefore,  concluded  to  hold,  with  the  chi^f  justice,  that 
the  order  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  grant  the  order  of  removal 

Order  granted. 

Paike,  J.,  dissented. 


Whiting,  appelh^it  and  respondent,  v.  The   Shbboygjlk  akd 
Fond  du  Lao  Railroad  Company  et  al 

(26  Wis.  107.) 
CfoTUtUuHonal  law — taxaHan  in  aid  of  ToUkroade, 

Taxation  in  aid  of  railioada  owned  and  operated  by  private  individoalfl  or 
oorporatione  is  nnoonstitntional,  and  an  act  of  the  legislature  aathorising 
county  orders  to  be  issued  in  aid  of  a  railroad,  and  taxes  to  be  levied  for  the 
payment  thereof,  on  condition  that  the  consent  of  the  majority  of  the  people 
should  be  manifested  by  ballot,  and  the  railroad  should  be  brought  to  a  spe- 
cified state  of  completion,  is  void. 

Injunction  to  restrain  coanty  aid  to  a  railroad. 

The  plaintiff.  Whiting,  being  a  resident  and  tax  payer  of  the 
county  of  Fond  da  Lac,  brought  suit  in  May,  1867,  against  the 
board  of  supervisors  of  the  county,  the  Sheboygan  and  Fond  du 
Lac  Bailroad  Company,  and  others,  to  restrain  proceedings  under 
an  act  of  the  legislature  of  1867  (Private  and  Local  Laws,  ch. 
4^)>  by  which  the  supervisors  had  been  authorized  (on  condition 
that  the  majority  of  the  people  should  vote  in  the  affirmative,  and 
the  road  should  first  be  partially  constructed)  to  issue  county  orders 
for  the  benefit  of  the  Sheboygan  and  Fond  du  Lac  railroad  (and 
another)  and  levy  taxes  on  the  whole  county  for  the  payment  of 
the  orders  when  due.  The  county  was  not  a  stockholder ;  the  com- 
pany was  private  and  subject  to  certain  statutory  regulations. 

The  plaintiff  averred  tiiat  the  county  was  about  to  render,  and 
the  company  about  to  receive,  such  aid,  and  prayed  for  an  injunc* 
tion.     A  temporary  injunction  was  granted  May  19, 1868.    The 
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defendants  moved  to  dissolve  this  inj  unction,  and  the  motion  was 
denied  November  12, 1868.  Defendants  appealed.  The  canse  came 
to  trial,  and  judgment  was  rendered  in  favor  of  defendants  January 
19, 1869,  from  which  the  plaintiff  appealed.  Both  appeals  wf re 
argued  together,  the  main  question  being  the  legislative  power  to 
aathorize  taxation  in  aid  of  railroads. 

Bennett  £  Norcross  and  Conger  dt  Sloan,  for  plaintiff. 

1.  Private  property  cannot  be  taken  for  any  other  than  a  public 
use,  and  cited :  In  re  Albany  street,  11  Wend.  149;  Bloodgoody* 
M.  &  H.  S.  R.  Co.,  18  id.  69 ;  In  re  John  and  Cherry  streets,  19  id. 
659 ;  Varick  v.  Smith,  6  Paige,  137 ;  Taylor  v.  Porter,  4  Hill,  147; 
En^ry  v.  Connor,  3  Comst.  511 ;  Symonds  v.  City  of  Cincinnati, 
14  Ohio,  147 ;  Bradley  v.  R.  R,  21  Conn.  294 ;  Dunham  v.  Williams, 
36  Barb.  136;  Pratt  v.  Brown,  3  Wis.  603;  Reeves  v.  Treasurer  of 
Wood  Co.,  8  Ohio,  344;  Oooley^s  Const  Lim.  530. 

2.  Private  property  cannot  be  taken  for  public  use  unless  on  condi- 
tion of  making  full  and  money  compensation,  and  cited,  Oonst  of 
Wis.,  art  1,  §  13,  ordinance  of  1787,  art  2 ;,  Cooley  on  Const  Lim. 
559;  Fletcher  v.  Peck,  6  Cranch,  145;  Bradshaw  v.  Rogers,  20 
Johns.  103;  The  People  v.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  419 ; 
Carson  v.  Coleman,  3  Stock.  106 ;  United  States  v.  Minn.,  etc,  R.  R.  * 
Co^  1  Minn.  127;  Railroad  Co.  v.  Ferris,  26  Tex.  603;  Curran  v. 
Shattuck,  24  CaL  247 ;  State  v.  Graves,  19  Md.  351 ;  Bennett's  Shel- 
ford  on  Railways,  441 ;  Reitenbaugh  v.  R.  R.  Co.,  21  Penn.  St  100; 
Robbins  v.  Railroad  Co.,  6  Wis.  636 ;  Shepardson  v.  R.  R.  Co,  id. 
605 ;  Norton  v.  Peck,  3  id.  714,  722,  723 ;  Powers  v.  Bears,  12  id. 
213 ;  lieweU  v.  Smith,  15  id.  101 ;  Philadelphia  Asso.  v.  Wood,  39 
Penn.  St  73. 

3.  The  vote  of  the  majority  does  not  alter  the  invalidity  of  the 
tax,  and  cited :  Town  of  Ouilford  v.  Chenango  Co.,  3  Eem.  143. 

4.  Even  the  right  of  eminent  domain  cannot  be  exercised  except 
in  cases  of  necessity,  much  less  the  power  of  taxation,  and  cited: 
Jordan  v.  Woodward,  40  Me.  317 ;  Eldridge  v.  Smith,  34  Vt  484; 
Lancets  Appeal,  55  Penn.  St  16;  West  River  Bridge  Co.  v.  Dix,  6 
How.  (T7.  S.)  545,  546;  Cordon  v.  Railway  Co.,  2  Bailway  Cas.  809. 

J.  A.  Bentley  and  Matt.  H.  Carpenter,  for  defendants: 
1.  The  power  of  the  legislature  to  authorize  taxation  in  aid  of 
ndlways  is  well  settled,  and  cited:  Bridgeport  v.  R.  R.  Co^  15  Coni^ 
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475 ;  Sharpless  y.  Mayor  of  PhUadaphia,  21  Penn.  St  148 ;  Thomoi 
Y.  Allegheny  Co^  7  Law  Beg.  92;  Talbot  y.  Denty  9  B.  Mon.  526; 
Cheaney  y.  ffooser,  id.  330;  Slack  y.  Maysmlle^  13  id.  1,  30,  31; 
Ooddin  y.  Crumps  8  Leigh.  120;  Nichol  y.  NashviUe,  9  Humph.  252 ; 
Railroad  Co.  y.  Clinton  Co.^  1  Ohio  St  77 ;  StubenviUey  etc^  R.  R. 
Co.  Y.  Township,  id.  105 ;  Cass  y.  Dillon,  2  id.  607 ;  Sliaw  y.  Dennis, 
5  Gilm.  405 ;  *  Ryder  y.  Railroad,  13  111.  516 ;  Strickland  y.  Railroad, 
21  Miss.  209;  Dubuque  Co.  y.  D.  d  P.  Railway,  cited  in  Bed£  on 
Bailw.  534 ;  V.Sdi  T.  Railroad  y.  Ouachita,  La.  Ann.  649 ;  Park0r 
Y.  Scogin,  id.  629 ;  People  y.  Brooklyn,  4  Gomst  419 ;  BushneU  y. 
Beloit,  10  Wis.  195;  Clark  y.  Janesville,  id.  136;  Hasbrouck  y. 
Milwaukee,  13  id.  37 ;  17  id.  266 ;  Dean  y.  Madison,  9  id.  402. 

2.  The  courts  haYe  no  right  to  impose  limitations  on  the  taxing 
power,  and  cited :  People  y.  Brooklyn,  4  N.  T.  428 ;  Wynehamer  y. 
The  People,  13  id.  429;  People  y.  Draper,  15  id.  532;  People  y. 
MaJuiny,  13  Mich.  500;  Sharpless  y.  Mayovy  etc.,''21  Penn.  147; 
Gooley's  Const  lim.,  168,  cases  cited  in  note  a. 

3.  All  roads  are  post  roads,  according  to  congressional  enactment 

4.  Analogous  cases  were  cited:  Ooubh  Y.  Ulster  Turnpike  Cb.,  4 
Johns.  Oh.  26;  Turnpike  Co.  y.  Bishop,  11  Vt  198;  Turnpike  Co. 
Y.  Baker,  4  Humph.  415. 

At  the  June  term,  1869,  Dixok,  0.  J.,  filed  an  opinion  which  was 
concurred  in  by  Cole,  J.,  and  which  rcYcrsed  the  jadgment  ap- 
pealed from,  and  affirmed  the  order  refusing  to  Yacate  the  injunction. 
On  motion  of  defendants  for  a  rehearing,  the  following  opinion  was 
deliYered  at  the  January  term,  1870 : 

Dixon,  C.  J.  The  arguments  on  this  motion  for  a  rehearing  haYe 
been  most  thorough  and  able,  and  if  this  court  is  still  in  error  upon 
the  question  iuYolYed,  it  can  certainly  ncYer  be  said  that  it  was  any 
fault  of  counsel.  For  the  power  of  taxation  here  claimed,  and 
against  our  decision  with  respect  to  it,  the  argument  has  taken  a 
wide  range,  and  nothing  seems  to  haYe  been  omitted  which  could, 
by  possibility,  give  strength  to  the  position  of  the  learned  counsel  on 
that  side,  or  show  the  Yiews  of  the  court  to  haYe  been  erroneous.  The 
authorities  haYe  been  cited  almost  to  the  end  of  the  list  of  those 
supposed  to  sustain  the  position  of  the  counsel,  and  quotations  haY» 
been  eztensiYely  made  from  them,  while  no  pains  haYe  been  spared 
to  elucidate  and  apply  them  to  the  case  in  hand,  with  all  that  learn* 
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ingand  lAility  for  which  the  oounsel  are  so  justly  distinguished. 
With  time  for  the  investigation,  so  as  not  to  interfere  with  the  per- 
formance of  other  duties,  we  have  endeavored  to  profit  by  those  la- 
bora  of  counsel,  and  have  given  the  question  that  careful  and  patient 
ftudy  and  consideration  which  its  importance  demands.  We  are 
now  prepared  to  restate  our  views,  and  more  especially  with  reference 
to  the  positions  taken  by  counsel  in  support  of  this  motion,  more 
folly  and  at  large  than  on  the  former  occasion. 

And  first,  as  to  the  cases  in  this  court,  from  the  opinions  in  which 
counsel  quote  so  largely,  and  upon  which  they  rely  so  confidently,  it 
seems  hardly  necessary  to  add  to  our  former  remarks.  Those  casQB 
are  as  clearly  distinguishable  from  this  as  ever  one  case  was  from 
another.  They  were  all  cases  of  taxation  for  the  direct  and  imme- 
diate benefit  of  the  public — to  improve  a  harbor,  which  was  public 
property — to  save  from  destruction  the  streets  and  site  of  a  populbug 
town,  idso  public  property — and  to  secure  soldiers  to  protect  and 
defend  the  country  in  time  of  war,  always  recognized  as  a  public 
object  of  the  greatest  magnitude  and  importance.  With  these  ob- 
jects in  view,  it  seems  very  strange  that  the  language  of  the  court 
should  be  severed  entirely  from  the  facts  of  the  case  before  it,  an4 
the  attempt  be  made  to  apply  it  to  a  wholly  different  state  of  facts, 
where  the  object  of  the  tax  is  to  promote  a  strictly  individual  enter- 
IRise,  and  to  add  to  or  enhance  the  value  of  merely  private  property. 
And  particularly  does  this  seem  strange  when  the  power  to  tax  for 
any  private  purpose  was  expressly  denied  in  the  opinions.  Such 
mode  of  interpreting  and  applying  judicial  opinions  is  well  known 
to  be  unauthorized.  It  is  a  mode  of  misconstruing  them,  against 
which,  when  counsel  are  so  disposed,  it  is  impossible  for  any  court  to 
guard  or  protect  itself.  When,  therefore,  it  was  said  in  those  cases 
that  any,  the  slightest,  public  interest  or  benefit  would  sustain  a 
tax,  such  statement  is  to  be  considered  in  connection  with  the  facts 
of  the  case  upon  which  it  was  made,  and  when  it  appears,  from  those 
facts,  that  the  interest  or  benefit  spoken  of  was  the  direct  and  imme- 
diate interest  or  benefit  of  the  public  to  be  promoted  by  tie  work, 
and  not  such  as  would  incidentally  or  remotely  accrue  to  the  com- 
munity at  large  from  the  accomplishment  of  it,  it  is  to  such  direct 
and  immediate  public  benefit  and  interest  that  the  statement  is  to 
be  applied,  as  much  as  if  it  had  been  expressly  so  limited.  This  is  a 
ikmiliar  mle  of  construction,  and  one  which  cannot  be  departed 
from  by  counsel  with  safety  to  suitors  or  with  justice  to  the  court; 
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It  is  a  rule  which  excludes  all  such  nnfounded  inferences  as  that  at* 
tempted  to  be  drawn  here.  The  court  in  those  cases  being  called 
upon  to  define  what  direct  and  immediate  public  interest  or  benefit 
would  sustain  a  tax,  did  so  in  the  language  quoted.  The  question 
whether  a  public  benefit  or  interest  of  some  different  kind,  as  that 
which  is  indirect  or  incidental  to  the  prosecution  pf  some  enterprise 
or  business  of  a  private  character,  would  sustain  a  tax,  was  not  then 
before  the  court,  nor  was  the  court  required  to  consider  it  or  to  ex- 
pressly qualify  its  language  with  reference  to  it  The  language  of 
the  opinions,  and  every  word  in  them,  stand  qualified  and  limited  by 
the  proper  subject-matter  of  the  cases  under  consideration,  and,  thus 
understood,  we  have  nothing  to  add  to  or  take  from  them,  and  ac- 
knowledge our  obligations  when  the  learned  counsel  commend  them 
«s  perfectly  sound  expositions  of  the  law.  We,  too,  believe  them  to 
be  correct,  and  not  in  the  smallest  degree  inconsistent  with  what  has 
been  here  decided. 

Again,  it  is  said  that  every  case  in  which  the  exercise  of  the  power 
of  eminent  domain  in  behalf  of  one  of  these  private  railroad  com- 
panies has  been  upheld  is  an  authority  clear  and  positive  against  the 
decision  now  made.  The  correctness  of  this  conclusion  depends 
upon  the  correctness  of  the  premises  from  which  it  proceeds.  Ji  is 
assumed,  as  the  foundation,  that  that  which  is  a  public  use  so  as  to  . 
justify  the  exercise  of  the  power  of  eminent  domain,  is  also  a  public 
use  which  will,  under  all  circumstances,  justify  the  exercise  of  the 
power  of  taxation.  It  is  assumed  that  no  difference  exists  in  pub- 
lic uses,  but  that  all  are  alike,  and  that  a  public  use  once  established, 
with  respect  to  one  of  these  powers,  is  necessarily  a  public  use  with 
respect  to  the  other.  And  this  we  think  to  be  the  great  mistake 
upon  this  point.  It  arises  from  considering  two  things  alike  which 
are  in  reality  different  It  ignores  all  distinction  between  different 
public  uses,  and  the  effect  which  such  differences  may  have  in  de- 
termining the  legislative  authority.  That  public  uses  differ  very 
widely  from  each  other  is  a  proposition  which  no  one  can  deny. 
They  differ  in  nature  and  kind,  and  in  the  degree  or  extent  of  the 
public  enjoyment  There  may  be  various  degrees  of  the  same  kind 
of  public  use.  It  may  be  more  extensive  and  complete  in  one  case 
than  in  another.  Certain  uses  are,  per  se,  public,  such  as  of  pubHo 
highways,  public  buildings,  and  the  channels  of  public  riveiti 
Otiiers  have  been  declared  public  by  the  decisions  of  the  courts,  at 
of  railroads,  turnpike  roads,  public  ferries,  toll-bridges,  and  thelika 
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Bat  these  last  have  as  yet  been  declared  public  only  with  respect  to 
the  power  of  eminent  domain. 

Now,  as  there  exists  this  variety  and  difference  of  public  uses, 
the  quedtion  arises  whether,  in  the  case  of  this  railroad  company,  a 
rlistinction  is  to  be  taken  between  a  pablic  use  which  will  aathorize 
the  exercise  of  the  power  of  eminent  domain,  and  one  which  will 
jndtify  a  resort  to  the  power  of  taxation  to  promote  the  same 
object  And  we  think  that  there  is  such  distinction.  These 
)H>wer8  are  not  identical,  though  both  mUst  be  exercised  for  a 
public  purpose,  or  not  at  all.  There  are  many  public  uses  for 
which  taxes  may  be  levied  that  have  not  as  yet  been  held  to 
authorize  the  condemnation  of  private  property,  though  suitable 
■or  convenient  for  the  same  public  uses.  Taxes  may  be  levied  to 
build  a  State  capitol,  court-houses,  public  school  buildings,  jails,  a 
State  prison,  an  asylum  for  the  insane,  etc.i  but  recourse  to  the 
pow(^  of  eminent  domain  to  obtain  the  land  upon  which  to  erect 
such  buildings  would  be  something  new  in  the  legislative  and 
judicial  proceedings  of  this  country.  "  Who  ever  heard,"  says  Mr. 
Justice  Woodbury,  in  West  River  Bridge  Company  v.  Dix^  6  How, 
(U.  S.)  546,  "  of  laws  to  condemn  private  property  for  public  use, 
for  a  marine  hospital  or  State  prison  ?  So  a  custom-house  is  o 
public  use  for  the  general  government,  and  a  court-house  or  jai) 
for  a  State.  But  it  would  be  difficult  to  find  precedent  or  argu- 
ment to  justify  taking  private  property,  without  consent,  to  erect 
them  on,  though  appropriate  for  the  puipose."  But  it  may  be  said 
that  this  difference  only  exists  by  reason  of  the  greater  public 
necessity  required  .to  justify  the  exercise  of  the  power  of  eminent 
domain,  and  that  it  shows  that  the  power  of  taxation  is  the  more 
general  and  extensive  of  the  two.  B§  it  so.  We  only  refer  to  it 
for  the  purpose  of  showing  that  such  difference  does  or  may  exist 
in  particular  cases,  and,  when  that  is  shown,  the  fact  that  there 
may  be  other  differences  in  other  cases,  and  which  may  lead  to 
other  conclusions,  seems  altogether  less  improbable. 

As  has  already  been  said,  we  think  there  exist  a  difference  here, 
and  that  it  is  such  that,  though  the  power  of  eminent  domain  may 
be  exercised,  yet  the  power  of  taxation,  as  here  claimed,  cannot  be. 
And  in  order  to  understand  this,  it  will  be  necessary  to  precisely 
Moartain  and  define  the  nature  and  extent  of  that  public  use  which, 
in  the  case  of  these  private  railroad  companies,  has  been  held  suffi-* 
cient  to  authori^  the  exercise  of  the  power  of  eminent  domain  in 
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their  behal£  And  first,  let  as  rid  the  question  of  some  consider- 
ations which,  for  want  of  proper  care  and  attention,  have  too  often 
been  most  erroneously  supposed  to  enter  into  it  Of  such  consider 
ations,  the  principal  and  most  important  one  is,  that  the  i  ublic  use 
which  justifies  the  exercise  of  the  power,  in  some  way  consists  in 
the  general  benefits  and  advantages  accraing  to  the  public  at  larg€ 
from  the  creation  and  operation  of  these  works  of  interna* 
improrement.  It  is  very  clear  that  the  public  use  does  not  in 
any  manner  consist  of  these,  for  if  it  did,  then  every  enterprise  oi 
business  prosecuted  for  private  gain  or  emolument,  and  by  whicl 
the  puolic  prosperity  and  welfSare  is  also  promoted,  would  be  r 
public  use,  and,  as  such,  would  justify  the  exercise  of  the  power  oi 
eminent  domain  in  .behalf  of  the  persons  and  corporations  so 
engaged,  and,  according  to  the  doctrine  of  those  who  differ  from  uf 
in  opinion,  likewise  the  power  of  taxation,  to  donate  money  anC 
property  to  such  persons  and  corporations.  There  are  very  many 
enterprises  and  occupations  of  a  private  character,  connected  witl 
trade,  commerce  and  manufactures,  which  are  quite  as  much  to  ou> 
advantage  as  a  people,  and  quite  as  necessary  and  indispensable  to 
our  growth  and  prosperity  as  a  nation,  as  the  building  and  operat 
Ing  of  railroads,  and  some  are  even  more  so.  Senator  Maison,  ii 
tnat  part  of  his  opinion  quoted  by  counsel  in  support  of  thi* 
motion,  after  dilating  upon  the  great  public  advantages  afforded  bj 
the  introduction  of  railroads,  says :  "  Next  to  the  moral  lever  power 
of  the  press  should  be  ranked  the  beneficial  influence  of  railroada 
in  their  effects  upon  the  vast  and  increasing  business  relations  o: 
the  nation,  and  the  promoting,  sustaining  and  perpetuating  of  thr 
happiness,  prosperity  and  liberty  of  the  people."  Bloodgood  v.  Jt 
&  H.  R.  R.  Co.,  18  Wend.  48.. 

Here  then  we  have,  in  the  leading  authority  cited  and  relied  upo^ 
by  the  learned  counsel,  the  admission,  the  truth  of  which  no  on-* 
can  dispute,  that  there  are  private  business  occupations  in  which 
the  people  at  large  are  more  deeply  interested,  and  by  which  they 
are  more  greatly  benefited,  than  by  the  building  and  operating  o^ 
railroads,  and  if  the  benefits  and  advantages  accruing  to  the  pubb*« 
from  the  latter,  while  in  the  hands  of  private  corporations,  and  usei 
and  operated  for  the  sole  gain  and  emolument  of  the  stockholders, 
constitute  a  public  use  which  will  justify  a  resort  to  the  power  c> 
taxation  for  the  sake  of  giving  the  money  to  such  corporation,  \th^ 
ihall  say  that  the  benefits  and  advantages  derived  by  Uie  public  froo* 
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the  former  will  not  sustain  the  same  proceedings,  in  order  to  donate 
the  funds  to  the  persons  or  corporations  whose  time  and  capital  are 
thus  beneficially  employed  therein  ?  Who  shall  say  that  the  power 
of  eminent  domain  may  not  be  exercised,  and  taxes  levied  for  the 
moouragement  and  support  of  the  newspaper  and  periodical  press 
of  the  country  ?  Who  shall  say  that  donations  and  benevolences, 
drawn  from  the  pockets  of  the  people  by  taxation,  may  be  given  to 
the  champions  of  the  New  York  and  ih*ie  railroad,  and  that  they 
may  not  be  given  to  the  Harpers  or  the  Appletons  ?  Who  shall  set 
Franklin  square  against  Wall  street,  and  claim  that  taxes  may  be 
levied  to  give  to  the  latter  but  not  to  the  former  ?  The  majority  of 
this  court  has  decided  that,  upon  considerations  like  these,  taxation 
»nnot  be  resorted  to  for  either  purpose,  and  to  that  decision  it  is 
)roposed  to  adhere  until  some  more  satisfactory  ground  for  discrim- 
jnmtion  can  be  shown  than  has  yet  been  made  to  appear.  It  is  obvi- 
lous,  if  public  benefits  and  advantages  of  this  kind,  and  which  may 
be  properly  called  incidental,  constitute  a  public  use  which  will  jus- 
jfy  a  resort  to  either  of  these  sovereign  powers  of  government,  that 
:hen  all  distinction  between  public  and  private  business,  and  public 
knd  private  purposes,  is  obliterated,  and  the  door  to  taxation  is 
ipened  wide  for  every  conceivable  object  by  which  the  public  iuter- 
ist  and  welfare  may  be  directly  or  in  anywise  promoted.  Such  a 
loctrine  would  be  subversive  to  all  just  ideas  of  the  powers  of  gov- 
!mment  and  destructive  of  all  rights  of  private  property,  leaving 
.very  man's  estate  to  be  held  by  him  as  a  mere  grace  or  favor 
.•eceived  at  the  hands  of  the  legislative  body.  And  such  is  the  con- 
wcquence  of  looking  to  these  incidental  public  benefits  and  advan- 
tages as  tlie  public  use  which  will  justify  the  exercise  of  these  high 
governmental  powers;  and  those  gentlemen  who,  like  Senator  Mai- 
aon  and  others,  have,  in  words  of  studied  eloquence,  labored  to  depict 
3uch  benefits  and  advantages,  thinking  that  they  were  thereby  dem 
onstratiug  that  such  legislation  was  justifiable,  were  never  more  mis- 
taken. The  same  eulogies  might,  and  with  equal  or  more  truth,  be 
applied  to  the  press,  to  domestic  manufactures,  and  to  many  other 
things  by  which  the  general  happiness  and  prosperity  of  the  people 
have  been  equally  or  more  greatly  promoted. 

The  incidental  public  benefits  or  advantages,  though  in  a  general 
sense  to  be  considered,  do  not,  therefore,  constitute,  in  the  sense  of 
the  law,  a  public  use,  which  will  justify  the  interference  of  the  gov- 
emm-.nt ;  and  tne  question  is,  in  what  does  such  use  consist  in  the 
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case  of  these  railroads  owned  and  operated  by  private  oorporationp  ? 
We  have  seen  that  certain  uses^  are  per  se,  public^  and  that  others 
have  been  pronounced  so  by  the  coarts,  and  among  the  latter, 
lailroads.  Eminent  domain  is  the  right  of  the  government  to 
seize  private  property  for  public  use^  upon  payment  of  just  com 
pensation  to  the  owner.  It  is  a  power  which  must  be  exer- 
cised by  the  government  or  sovereign,  and  for  the  public  use  onlj 
It  cannot  be  delegated.  "The  pviblic  use^^  says  Judge  Cooley, 
in  his  excellent  treatise  on  Constitutional  Limitations,  631,  "implies 
a  possession,  occupation  and  enjoyment  of  the  land  by  the  public 
or  public  agencies.'*  And  further  on,  in  commenting  upon  the 
same  subject.  Judge  Cooley  notices  the  broad  language  of  Chan- 
cellor Walworth,  in  Beehman  v.  Saratoga  £  Schenectady  R.  R. 
Co.,  3  Paige,  73,  and  which  is  quoted  and  made  emphatic  by  coun- 
sel here,  that,  "  if  the  public  interest  can  be  in  any  way  promoted 
by  the  taking  of  private  property,"  the  taking  can  be  considered  for 
a  public  use.  He  observes,  what  must  be  obvious  to  every  one  who  ha? 
thoroughly  considered  the  subject,  that  it  would  not  be  safe  to  apply 
with  much  liberality  this  language  of  the  learned  chancellor.  We 
refer  to  this  definition  of  that  learned  writer,  as  being  the  most 
clear,  concise  and  correct  general  definition  of  what  constitutes  the 
public  use  which  justifies  the  exercise  of  the  power  of  eminent 
domain  that  has  anywhere  fallen  under  our  observation.  It 
appears,  then,  that  iYi^puUic  usf  consists  in  i\i^  possessiony  occupa* 
Hon  and  enjoyment  of  the  land  itself  by  the  public,  or  public  agen- 
jieSy  and  not  in  any  incidental  benefits  or  advantages  which  may 
accrue  to  the  public  from  enterprises  of  this  nature.  But  the  ques- 
tion before  us  calls  for  a  more  precise  definition  as  to  how  it  is  that 
the  public  may  be  said  to  possess,  occupy  and  enjoy  the  land  con- 
demned for  the  use  of  these  railroad  companies.  And  hei^e  again 
we  must  refer  to  the  opinion  of  Mr.  Justice  Woodbury,  whose  clear 
ideas  and  firm  grasp  of  legal  truths  seem  never  once  to  have  forsaken 
him.  In  the  case  first  above  cited,  after  speaking  of  certain  uses 
which  could  not  be  deemed  public,  so  as  to  justify  the  application 
of  the  principle  of  eminent  domain,  and  specifying  some  of  those 
things  which  are  necessary  to  constitute  a  public  use  of  a  toll- 
bridge,  turnpike  or  railroad,  he  says,  in  addition,  that  it  "must  be 
wider  public  regulations  as  to  tolls,  or  otoned,  or  subject  to  be  owned^ 
by  the  State,  in  order  to  make  the  corporation  and  object  public, 
for  a  purpose  like  this."    And,  c  s  was  customary  with  him,  he  cites 
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many  authorities  to  the  point,  and  then  proceeds:  ''It  is  not 
enough  that  there  is  an  act  of  incorporation  for  a  bridge,  or  turn- 
pike,  or  railroad^  to  make  them  public,  so  as  to  be  able  to  take  pri* 
?ate  property  constitutionally  without  the  owner's  consent;  but 
their  uses  and  objects,  or  interests,  must  be  what  has  just  been 
indicated — must,  in  their  essence,  and  character,  and  liabilities, 
be  public  within  the  meaning  of  the  term  'public  use,*  There 
may  be  a  private  bridge,  as  well  as  a  private  road  or  private  rail- 
road, and  this  with  or  without  an  act  of  incorporation/'  And 
Chancellor  Walworth,  in  Beekman  v.  Saratoga  R.  R.  Co.,  3  Paige, 
75,  likewise  states  the  true  nature  of  the  public  use,  when  he  puts 
it  on  the  ground  that  "  the  legislature  may, /rom  time  to  time,  regu* 
late  the  use  of  the  franchisey  and  limit  the  amount  of  toll  which  it 
shall  be  lawful  to  take,  in  the  same  manner  as  they  may  regulate  the 
amount  of  tolls  to  be  taken  at  a  ferry,  or  for  grinding  at  a  mill, 
unless  they  have  deprived  themselves  of  that  power  by  a  legislative 
contract  with  the  owners  of  the  road."  And  in  the  leading  case  of 
Railroad  Co.  v.  ChappM,  1  Eice,  398,  cited  by  Judge  Woodbury, 
and  likewise  by  counsel  here,  it  is  said,  that  a  railroad  to  be  deemed  a 
highway  should  be  kept  under  public  control.  The  public  use, 
therefore,  which  has  been  held  to  justify  the  appKcation  of  the  doc* 
trine  of  eminent  domain  in  the  case  of  these  railroads  owned  and 
operated  by  private  individuals,  consists  in  the  fact  that  the  owners 
cannot,  without  reasonable  excuse,  refuse  to  receive  and  transport 
passengers  and  freight  when  offered  at  usual  rates,  and  in  the  fact 
that  the  State  retains  the  power  to  regulate  and  control  the  franchise, 
and  limit  the  amount  of  tolls  which  it  shall  be  lawful  for  the  owners 
to  charge.  The  use  consists  in  these  facts,  and  these  alone.  And  as 
a  man  may  be  said  to  possess  and  enjoy  the  estate  of  another,  the 
use  of  which  by  that  other  he  may  regulate  and  control,  so  that  it 
shall  not  be  turned  to  his  detriment  or  disadvantage,  so  the  public, 
through  this  reserved  power  of  the  State,  may  be  said  to  possess 
and  enjoy  the  land  condemned  for  use  by  these  railroad  companies. 
And  this  is  the  public  use  which  has  been  held  to  justify  the  exer- 
cise of  the  power  of  eminent  domain  in  behalf  of  such  corporations, 
a  power  which,  by  the  barrier  erected  by  the  constitution,  requiring 
payment  of  full  compensation  to  the  owner,  is  far  less  susceptible 
of  legislative  abuse,  and  far  less  dangerous  to  private  right  than  the 
power  of  taxation. 
And  here  it  oooura  to  us  to  observe,  that  under  the  principles 
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announced  in  the  Dartmouth  College  case  and  in  the  nnmerooi 
cases  which  have  followed  it  in  the  same  court,  and  by  the  anthority 
of  which  the  courts  of  all  the  States  are  bound,  this  power  of  the 
State  to  regulate  and  control  the  franchise  and  fix  the  amount  of 
the  tolls,  and  without  which  the  public  use  cannot  exist,  has  fre- 
quently been  wholly  lost  The  doctrine  of  those  cases,  that  the 
charters  of  such  corporations  are  contracts  between  the  State  and 
the  corporators  or  stockholders,  and,  as  such,  irrevocable  and  un- 
changeable at  the  will  of  the  legislative  body  which  granted  them, 
unless  the  power  to  alter  or  repeal  is  expressly  reserved,  overturns 
entirely  the  principle  upon  which  the  power  of  eminent  domain  has 
often  been  exercised  in  behalf  of  corporations  thus  chartered  and 
organized.  It  is  totally  inconsistent  with  the  ground  upon  which 
that  principle  has  been  held  to  apply,  that  the  power  and  control  of 
the  State,  and  consequent  public  use,  should  be  thus  extinguished ; 
or  that  such  power  and  control  should  be  exhausted  by  the  legisla- 
ture having  regulated  the  tolls  or  fixed  the  rates  for  carriage  and 
transportation  in  the  first  instance ;  or  that  it  should  be  competent 
for  the  legislature,  in  any  manner,  or  by  any  contract  with  tne  cor- 
poration, or  its  promoters  or  stockholders,  to  part  with  its  authority 
in  the  premises.  A  corporation  of  this  kind,  which  is  above  the 
power  and  control  of  the  State  in  these  particulars,  is  not  for  the 
public  use.,  so  as  to  justify  the  exercise  of  eminent  domain  in  its 
behalf;  and  it  appears  to  us,  that,  as  to  every  act  of  incorporation 
thus  falling  within  the  decisions  of  the  federal  supreme  court,  it 
should  have  been  so  held.  It  appears  to  us,  also,  in  the  passage 
above  quoted,  that  Chancellor  Walworth,  eminent  as  he  was  for 
sound  learning  and  judicial  ability,  was  inconsistent  in  putting  the 
public  use  which  would  authorize  the  application  of  the  principle 
of  eminent  domain  upon  the  ground  that  the  legislature  might, 
**from  time  to  time,  regulate  the  use  of  the  franchise  and  limit  the 
amount  of  toll  which  it  should  be  lawful  to  take,^  and  then  admit- 
ting or  supposing  that  the  legislature  might,  by  contract  with  the 
railroad  company,  deprive  itself  of  that  power.  But  be  this  matter 
an  it  may  in  other  States,  the  question  can  never  arise  in  this  State. 
Our  people,  by  a  most  wise  and  beneficial  provision  in  their  consti- 
tution, have  perpetually  reserved  the  power  to  the  legislature  to  alter 
or  repeal  all  cliarters  or  acts  of  incorporation  at  any  time  after  their 
passage.  Const  art.  11,  §  1.  In  this  State,  therefore,  the  public 
have  that  use  which  has  been  held  to  justify  the  exercise  of  the 
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power.  The  legislature,  if  it  has  not  done  so,  may  limit  the  tolls 
sad  fares  to  be  received  by  this  railroad  company  to  a  reasonable 
gnm,  beyond  which  the  company  shall  not  go.  It  may  prevent 
ibuses  in  that  respect 

And  now  that  we  see  precisely  what  this  public  nse  is,  its  charac- 
ter and  extent,  we  are  better  able  to  judge  whether  it  will. sustain 
the  power  of  taxation  here  claimed.  We  see  that  it  is  not  a  public 
use  per  se,  which  all  agree  will  support  taxation,  but  far  from  it. 
It  is  not  that  free  and  unrestrained  use  vhich  the  public  has  of  its 
own  property,  but  a  mere  right,  on  the  part  of  the  public,  through 
the  legislature,  to  control  the  franchise  of  the  company  and  regu- 
late its  use  of  the  property  belonging  to  it,  so  as  to  prevent  oppres- 
sion, and  avoid  the  imposition  of  unreasonable  and  unjust  burdens 
upon  the  people  who  are  obliged  to  avail  themselves  of  these  great 
channels  of  trade  and  communication.  In  The  West  River  Bridf/e 
Company  v.  Dix,  above  cited,  a  critical  examination  into  the  nature 
and  extent  of  this  public  use  became  necessary,  and  the  subject  was 
most  thoroughly  and  exhaustively  canvassed  and  considered.  The 
legislature  of  Vermont,  conceiving  that  it  might  sometimes  be  ex- 
pedient to  convert  the  turnpike  roads  and  toll-bridges  in  that  State 
into  firee  roads  and  free  bridges,  passed  an  act  authorizing  the 
supreme  and  county  courts  to  take  any  real  estate,  easement  or 
franchise  of  any  turnpike  or  other  corporation,  when,  in  their  judg- 
ment, the  public  good  required  a  public  highway,  and  providing  that 
compensation  should  be  made  in  the  same  manner  as  in  the  case  of 
highways  laid  out  over  individual  or  private  property.  Under  that 
act,  the  franchise  and  property  of  the  West  River  Bridge  Company, 
a  corporation  created  by  the  laws  of  that  State,  and  whose  charter 
had  some  sixty  years  to  run,  were  seized  for  public  use.  The  com- 
pany resisted  the  proceedings  on  various  grounds,  all  of  which  were 
overruled  The  cause  was  argued  for  ♦^^he  company  by  Mr.  Collamer 
and  Mr.  Webster,  and  on  the  other  side  by  Mr.  Phelps,  the  two  hvt- 
ter  being  at  that  time  senators  of  the  United  States.  One  objection 
urged  against  the  proceeding  was,  that  the  property  was  already 
devoted  to  the  public  use,  and  that  there  could  be  no  such  thing  as 
seizing  it  again  for  a  public  use  of  the  very  same  kind. 

In  reply  to  this  Mr.  Phelps  said  (and  we  feel  no  hesitancy  in 
quoting  the  language  of  so  distinguished  a  lawyer,  judge,  and  states- 
man, though  used  in  argument,  especially  when  such  argument  was 
^ly  unstained  by  the  decision  of  the  court),  speaking  of  the  power 
Vo^.  III.  — 6 
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of  eminent  damain :  ^^  But  the  question  has  been  agitated  elsewhere 
and  may  be  started  here,  whether  a  franchise  granted  to  private 
persons  for  their  private  emolument,  and  yet  for  a  public  use,  is  not 
beyond  the  reach  of  that  power.  These  cases  being  of  a  mixed 
character f  combining  private  right  and  emolument  with  public  cou- 
tenience,  the  question  resolves  itself  into  two  others,  viz. :  Ist  Are 
the  private  rights  thus  conferred  of  any  superior  sanctity  ?  And 
2d.  Does  the  partial,  qualified  and  limited  appropriation  of  tlie 
property  to  public  use  exclude  the  further  exercise  of  the  right  of 
eminent  domain  P**  And  Mr.  Justice  MoLban  said :  ^^  The  use  of 
this  bridge,  it  is  contended,  is  the  same  as  before  the  act  of  appro-* 
priation.  The  public  use  the  bridge  now  as  before  the  act  of  appro^ 
priation.  But  it  was  a  toll-bridge,  and  by  the  act  it  was  made  free. 
The  use,  therefore,  is  not  the  same.  The  tax  assessed  on  the  citizens 
of  the  town  to  keep  up  and  pay  for  the  bridge  may  be  impolitic  oi 
unjust ;  but  that  is  not  a  matter  for  the  consideration  of  this  court.' 
These  references  show,  very  clearly  the  diflTerences  existing  in  public 
uses,  and  that  the  public  use  in  the  case  of  a  railroad  owned  and 
operated  by  a  private  corporation  is  but  a  partial,  qualified  and 
limited  one.  It  is  qualified  and  limited  by  the  private  right  which 
the  railroad  company  has  to  ask  and  de!mand,  6f  every  person  who 
uses  its«road,  a  reasonable  fee  or  toll,  which  reasonable  fee  or  toll 
may  be  fixed  by  act  of  the  legislature.  And  in  the  case  of  the  toll- 
bridge  which  was  made  freq  by  right  of  eminent  domain,  the  taxes 
which  the  people  paid  to  compensate  the  com^^y  for  the  franchise 
and  property  taken  from  it  became  a  substitute  for  the  tolls  which 
had  been  theretofore  paid.  Before  tlie  act  of  appropriation  the  pub- 
lic could  use  the  bridge  only  upon  paying  tribute  to  the  company, 
but  afterward  it  was  free.  TJie  proposition  here  is  to  compel  the 
public  to  pay  tribute  and  taxes  too  —  to  pay  for  the  property 
and  yet  not  to  own  it  —  to  pay  for  it,  and  yet  pay  tits 
company  for  the  privilege  of  using  it.  Is  there  to  be  no  discrimi- 
nation upon  different  public  uses  for  these  diflferent  purposes  ?  la 
the  partial,  qualified  and  limited  public  use  which  has  been  held 
sufficient  to  justify  the  exercise  of  the  power  of  eminent  domain  in 
behalf  of  these  private  railroad  companies,  also  to  be  held  sufficient 
to  justify  the  exercise  of  the  power  of  taxation  for  the  sole  and  imme- 
diate purpose  of  donating  the  moneys  raised  to  such  companies  ? 
If  it  is,  then  indeed  are  the  proper  objects  of  taxation  greatly  mul- 
tiplied. The  power  of  the  legislature  to  regulate  the  tolls  and  diarges 
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«f  inch  companies  is  in  itself  a  limited  one,  if  not  in  a  constita- 
lional  sense,  certainly  in  the  sense  of  morality  and  justice.  If  there 
be  not  an  express,  there  is  certainly  an  implied,  obligation  and 
promise  on  the  part  of  the  State  never  to  reduce  the  tolls  and 
charges  below  a  standanl  which  will  be  reasonable,  or  which  will 
afford  a  fair  and  adequate  remuneration  and  return  upon  the  amount 
of  capital  actually  invested.  This  obligation  and  promise,  which 
spring  from  the  act  of  incorporation  and  invitation  by  the  State  to 
persons  to  invest  their  money  in  the  stock,  it  is  presumed  no  legis- 
lative body  would  disregard,  except  where  the  company,  by  gross 
and  wanton  abuse  of  its  privileges,  had  forfeited  its  rights,  and  then, 
instead  of  legislative  action,  it  is  also  presumed  that  the  regular 
co:ir8e  of  judicial  proceedings  would  ordinarily  be  preferred.  The 
true  intent  and  object  of  the  power  is,  that  the  legislature  shall  be 
able  to  protect  the  rights  and  interests  of  the  people,  but  not  that 
it  shall  arbitrarily  or  unnecessarily  impair  the  rights  or  franchises 
of  the  company,  or  destroy  the  property  of  its  stockholders.  The 
good  fEuth  of  the  State  is  pledged  against  this,  and  it  is  not  ^vithin 
the  range  of  presumption  that  it  will  ever  be  done.  The  individ- 
uals owning  the  property,  and  whom  the  corporation  represents, 
purchase  it  under  this  pledge  and  inducement  held  out  by  the  State. 
To  them  it  is  a  matter  of  mere  private  business,  engaged  in  under 
the  sanction  and  encouragement  of  the  State,  and  for  their  indi- 
vidual gain  and  emolument,  and  the  legislature  will  no  more  unnec- 
essarily interfere  with  it,  or  with  the  business  of  the  corporation 
where  it  is  legitimately  and  properly  conducted,  than  it  will  with 
any  other  private  business.  .    . 

As  yet  we  believe  the  power  has  never  been  exercised  with  respect 
to  any  railroad  company  organized  in  this  State,  and  possibly  it  may 
never  be.  It  is  valuable,  however,  as  a  check  upon  the  rapacity 
which  these  corporations  sometimes  exhibit,  and  the  time  may  come 
when  the  legislature  will  be  imperiously  required  to  exert  it ;  but 
when  it  does,  if  ever,  it  will  not  be  to  deprive  the  corporation  or  it« 
stockholders  of  their  legitimate  rights,  but  to  correct  abuses  and 
•ave  the  rights  of  the  people.  The  legislature  will  not  reduce  the 
tolls  or  rates  to  an  unreasonably  low  figure,  or  so  as  to  disappoint  the 
just  expectations  of  the  owners  of  stock.  It  will  not  destroy  the 
earnings  of  the  road,  or  cut  off  satisfactory  dividends  upon  the  cosh 
oipital  actually  paid  in,  if  the  business  of  the  company  is  such  as  to 
afford  theoL      In  fine,  it  will  hold  the  company  only  to  the  receipt 
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of  reasonable  tolls,  and  this  with  a  view  to  the  nature  and  extent 
of  its  business,  the  expenses  necessarily  incurred  by  it,  and  the 
amount  of  capital  invested.  The  legislature  will  not  cut  down  the 
tolls  unreasonably  with  a  view  to  compensating  the  loss  of  the  com- 
pany by  taxing  the  community  at  large,  for  that  would  he  to  defeat 
the  very  principle  upon  which  all  these  companies  are  organized  and 
roads  built  That  principle  is,  that  those  persons  should  pay  for 
the  building  and  operating  of  the  roads,  who  use  them,  and  as  they 
use  them.  They  pay  their  taxes  for  these  improvements  when  they 
pay  their  tolls. 

Regarding  the  reserved  power  in  this  light,  and  as  it  in  fact  exists 
and  will  continue  to  exist,  and  considering  that  it  constitutes  the 
only  legitimate  basis  of  any  public  use  which  will  justify  the  exer- 
cise of  the  power  of  taxation  here  contended  for,  we  see  at  once,  if 
the  power  be  conceded,  that  there  are  other  private  business  pur- 
suits for  the  benefit  of  which,  or  of  the  persons  engaged  in  them, 
taxes  may  also  be  levied.  All  common  carriers  of  passengers  and  goods 
are  bound  to  receive  and  carry,  unless  some  valid  excuse  be  shown, 
when  tendered  a  reasonable  compensation.  This  is  the  right  of  the 
people  at  large  —  of  all.  It  is  compulsory  by  them,  and  not  optional 
with  the  carrier.  Angell  on  the  Law  of  Carriers,  §§  124  to  129,  and 
authorities  cited.  If  this  tax  be  valid,  why  may  not  the  {leople  be 
taxed  to  make  donations  to  common  carriers  ?  And  as  all  innkeep- 
ers stand  upon  the  same  footing  with  respect  to  the  rights  of  the 
public  and  the  sums  which  they  may  charge  for  entertainment,  why 
may  not  taxes  be  levied  for  their  benefit  ?  But  it  may  be  said  that 
the  legislature  has  not  the  power  to  fix  the  sums  which  carriers 
shall  charge.  This  is  by  no  means  certain.  But  if  not  to  tax  for 
common  carriers,  then  certainly  the  power  would  exist  to  tax  for  the 
benefit  of  all  owners  of  grist-mills  throughout  the  country.  In  the 
case  of  a  grist-mill,  the  private  property  of  any  person,  there  exists 
the  same  public  use  as  in  the  case  of  a  railroad.  It  differs  from  it 
in  no  respect  whatever.  The  legislature  may  regulate  and  limit  the 
tolls  for  grinding  at  its  pleasure,  and  provide,  as  the  legislature  of 
this  State  has  done,  that  the  owner  shall  receive  and  grihd  the  grists 
of  others  in  preference  to  grinding  his  own  grain.  Laws  of  this 
character  exist  in  every  State  of  the  Union,  as  well  as  in  those  where 
it  has  been  held  that  the  right  of  eminent  domain  cannot  be  exer- 
daxl  in  behalf  of  mill  owners,  as  in  those  where  it  has  been  held 
ihat  it  can.    And  in  this  State  it  is  immaterial  whether  the  head  or 
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power  of  water  which  propels  the  mill  is  created  by  flowing  the 
laods  of  others,  under  the  aathority  granted  by  the  Mill  Dam  Act, 
or  only  by  flowing  the  land  belonging  to  the  owner  of  the  milL 
The  act  applies  to  and  regulates  the  tolls  and  manner  of  conducting 
the  business  in  all  grist-mills  moved  by  water.  R.  S.,  ch.  60.  Wbcn^ 
therefore,  the  owner  of  a  site  and  adequate  mill  power  upon  his  own 
land  became  desirous  of  improving  it  by  the  erection  of  9/  grist- 
mill, he  might  apply  to  the  legislature  for  an  act  to  tax  his  neigh- 
bors to  furnish  funds  for  that  puriH)se,  and  such  act  would  be  valid; 
or,  having  erected  his  dam  and  built  and  put  his  mill  in  operation, 
he  might,  from  time  to  time,  afterward  procure  such  taxation  for  his 
private  or  individual  benefit;  and  no  lawful  objection  could  be 
taken  thereto.  For  ourselves,  we  cannot  think  that  this  kind  of 
public  use,  though  it  may  sustain  the  power  of  eminent  domain,  will 
also  sustain  taxation  like  this,  and  we  here  end  our  remarks  upon 
the  i)oint 

Again,  it  is  said  that  the  property  in  the  hands  of  these  railroad 
companies  is  public  property,  and  therefore  such  taxation  is  justifi- 
able. This  proposition  requires  not  much  discussion.  The  con- 
tmry  has  been  the  settled  law  both  in  England  and  this  country 
ever  since  these  and  kindred  corporations,  as  plank-road  companies, 
tompike  companies,  toll-bridge  companies,  ferry  companies  and  the 
like,  have  had  an  existence,  and  for  the  earlier  authorities  to  this 
point  we  refer  to  the  citations  in  the  brief  of  council  in  Claries  River 
Bridge  v.  Warren  Bridge,  11  Pet.  433.  Not  only  the  property  in 
the  road,  rolling  stock,  fixtures,  and  all  buildings  and  appurtenances, 
is  recognized  and  protected  as  the  private  property  of  the  corpora- 
tion, but  also  the  franchise  itself.  It  is  subject  to  mortgage,  lease 
and  sale  by  the  company,  and  may  be  seized  and  sold  on  execution 
against  it  And,  if  it  belonged  to  a  natural  person,  it  might  also 
be  bequeathed  or  disposed  of  by  will.  "  A  franchise,"  says  Mr.  Jus- 
tice Dakiel,  delivering  the  opinion  of  the  court  in  TJie  West  River 
Bridge  Co.  v.  Dix^  supra,  "  is  property  and  nothing  more  ;  it  is  incor- 
poreal property,  and  so  defined  by  Justice  Blackston^e,  when  treat- 
ing, in  his  second  volume,  chap.  3,  page  :^0,  of  the  rights  of  things. 
It  is  its  character  of  property  only  which  imparts  to  it  value,  and 
alone  authorizes  in  individuals  a  right  of  action  for  invasions  01 
disturbances  of  its  enjoyment"  And  Mr.  Justice  McLean  says,  in 
the  same  case :  ^^  It  is  objected  that  this  bridge,  being  owned  by  a  cor- 
foration  and  lised  by  the  public,  does  not  come  within  the  designa- 
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Hon  of  privaU property.  AU  property ^  whether  owned  by  an  indi* 
vidul  or  individuals,  a  corporation  aggregate  or  sole,  is  within  the 
tenti.  In  short,  aU  property,  not  public,  is  private.*'  And,  in  the 
8ame  case,  Mr.  Justice  Woodbubt,  speaking  of  the  franchise,  says : 
"  It  is  also  property,  subject  to  be  sold,  sometimes  even  on  execu- 
tion, and  may  be  devised  or  inherited."  And  further  on  he  adds : 
"  I  concur,  therefore,  in  the  further  views,  that  the  corporation  as 
a  franchise,  and  all  its  powers  as  franchises,  both  being  property,  may 
for  these  and  like  reasons,  in  proper  cases,  be  taken  for  public  use  for 
e  highway:'  And  in  Thorpe  v.  R.  &  B.  R.  Co.,  27  Vt.  151,  Chief 
Justice  Redfield,  in  pronouncing  the  judgment  of  the  court,  says : 
*^  It  is  admitted  that  the  essential  franchise  of  a  private  corporation 
is  recognized  by  the  best  authority  as  private  property,  and  cannot 
be  taken  without  compensation,  even  for  public  use."  And  on  page 
155,  speaking  of  the  case  of  Swan  v.  Williamson,  2  Mich.  427,  where 
it  was  denied  that  railways  were  private  corporations,  he  says :  ''  Bat 
that  proposition  is  scarcely  maintainable  so  f&r  as  the  pecuniary  inter- 
5St  is  concerned.  If  the  stock  is  owned  by  private  persons,  the  corpor- 
ation is  private  so  far  as  the  right  of  legislative  control  is  concerned, 
however  public  the  functions  devolved  upon  it  may  be." 

To  these  authorities  many  othera  might  be  added,  but  it  is 
deemed  unnecessary.  And  the  force  of  the  language  quoted  and 
emphasized  by  counsel,  from  the  opinion  of  Chief  Justice  Shaw, 
in  InJiabitants  of  Worcester  v.  The  Western  Railroad  Corporation, 
4  Met  566,  to  the  eflTect  that  the  real  and  personal  property  there 
vested  in  the  corporation  was  "in  trust  for  the  public,"  consists  in 
concealing  or  losing  sight  of  the  facts  of  that  particular  case.  The 
act  of  incorporation  there  was  peculiar,  and  it  appears  in  the  very 
next  paragraph  of  the  opinion  how  that  trust  was  created.  And 
the  doctrine  of  the  isolated  case  of  Erie  and  Northeast  Railroad 
Co.  V.  Casey,  26  Penn.  St.  287,  by  a  divided  court,  that,  after  the 
repeal  of  the  charter  of  a  railroad  company,  the  property  belonging 
to  the  corporation  is  public  property,  and  that  the  State  may  take 
possession  of  and  hold  it,  regardless  of  the  rights  of  stookholdera 
and  of  the  creditors  of  the  company,  is  so  clearly  in  opposition  to 
every  other  adjudication  upon  the  subject,  that  it  seems  almost  a 
waste  of  time  to  talk  about  it  This  conclusion  is  as  startling  and 
unjust  to  the  companies  as  the  taxation  here  insisted  upon  is  to  the 
people.  And  the  chief  reason  given  for  the  decision  seems  quite  at 
strange  as  the  decision  itself.    It  is,  if  the  road  be  not  held  to  be 
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public  property  belonging  absolutely  to  the  State  upon  the  repeal, 
that  to  repeal  the  charter  would  be  to  give  the  corporation  a  new 
and  perpetual  lease  of  life,  emancipated  from  all  legislative  contro) 
and  authority,  and  that  it  might  continue  to  run  the  road  and 
receive  tolls  at  the  mere  pleasui*e  of  the  stockholders.  It  is  some- 
ihat  singular  that  it  should  not  have  occurred  to  the  cdurt,  that 
Qie  right  to  run  a  railroad,  taking  tolls  or  fares,  is  a  franchise 
which  no  person  or  corporation  can  legally  exercise  without  a 
special  grant  from  the  legislature.  When  the  charter  was  repealed, 
this  franchise  was  gone,  and  the  owners  of  the  road  could  not 
thereafter  operate  it  in  defiance  of  law;  and  the  property  of  the  cor- 
poration was  subject  to  disposition  in  the  usual  course  of  judicial 
proceedings,  like  that  possessed  by  any  other  private  corporation  at 
the  time  of  its  dissolution.  It  would  be  repugnant  to  the  constitu- 
tion of  the  United  States,  as  interpreted  by  the  supreme  court,  to 
hold  that  the  obligation  of  the  contracts  of  such  corporations  could 
be  impaired  by  the  repeal  of  their  charters.  "The  obligation  of 
those  contracts  survives:  and  the  creditors  may  enforce  their  claims 
^nst  any  property  belonging  to  the  corporation  which  has  not 
passed  into  the  hands  of  bona  fide  purchasers,  but  is  held  in  trust 
for  the  company,  or  for  the  stockholders  thereof,  at  the  time  of  its 
dissolution,  in  any  mode  permitted  by  the  local  laws."  Mumma  v, 
Th  Potomac  Company ^  3  Pet  286.  See,  also.  Outran  v.  State  of 
Arkansas,  15  How.  304,  and  cases  cited. 

A  further  argument  in  support  of  the  power  is,  that  a  writ  ot 
mandamus  will  lie  at  the  instance  of  the  State  to  compel  the 
company  to  build  and  operate  its  road,  and  that  when  the 
public  have  such  an  interest  taxes  may  be  levied.  This  seems  to  be 
a  consideration  of  some  importance;  but  unfortunately  for  the 
argument,  the  English  case  cited  and  relied  upon  by  odonsel  has 
been  overruled,  and  it  is  now  held  in  England,  under  charters  very 
mnch  more  specific  and  stringent  than  any  granted  in  this  country, 
that  there  exists  no  obligation  on  the  part  of  the  company,  either 
before  or  after  entering  upon  the  work,  to  complete  it.  18  Eng.  L. 
and  £q.  199,  211 ;  2  Bedfield  on  Bailways,  §  192  and  note  5.  And 
in  the  case  of  77*«  People  v.  T/ie  Albany  and  Vermont  Railroad 
Company,  24  N.  Y.  261,  it  was  held  that  no  injunction  could  be 
granted  at  the  suit  of  the  pedple  to  prevent  a  railroad  company  fh>m 
abandoning  a  portion  of  its  road  and  removing  the  track ;  and 
although  it  was  intimated  that  mandamus  or  indictment  would  lie, 
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yet  the  whole  reasoning  of  the  court  was  against  it.  The  writ  has 
never  yet  been  sustained  in  any  case  in  this  country,  and  Judge 
Redfield  says,  in  the  note  above  referred  to,  ^^  that  the  later  English 
decisions  certainly  conform  to  what  has  ever  been  regarded  as  tho 
law  upon  that  subject  in  this  country."  The  court  in  that  case 
say :  ^^  It  is  optional  with  the  corporation  whether  it  will  exercise 
the  powera  bestowed,  or  undertake  the  work ;  and,  being  so,  the 
grant  and  acceptance  of  the  railroad  franchise  cannot  properly  be 
construed  a  contract  between  the  State  and  corporation,  binding:  the 
latter  to  construct  and  maintain  the  railroad  for  the  public  benefit 
It  is  only  from  the  charter  and  its  acceptance  that  any  contract 
relation  between  the  State  and  corporation  can  arise;  and  such 
contract  must  be  operative,  if  at  all,  the  moment  the  charter  is 
accepted.  The  provisions  of  the  railroad  act  negative  the  idea  that 
any  contract  relation  between  the  State  and  the  corporation  formed 
under  it  springs  out  of  the  grant  and  acceptance  of  the  franchise. 
There  is,  therefore,  no  contract  obligation  resting  on  the  corpora- 
tion brought  into  existence  by  the  railroad  act,  in  favor  of  the  btate 
or  interested  citizens,  to  construct,  maintain  and  operate,  for  the 
public  convenience  and  use,  the  road  named  in  the  articles  of  asso- 
ciation.  But  is  the  duty  specially  declared,  or  necessarily  to  be 
implied  from  the  provisions  of  the  railroad  act  ?  There  is  no  such 
duty  specially  declared.  There  are  no  express  words  of  the  act 
requiring  the  corporation  created  under  it  to  make  and  maintain 
the  roadway.  Had  there  been,  there  probably  would  have  been  but 
few  corporations  formed  under  it.  Nor  do  I  think  the  duty  can  be 
clearly  collected  from  the  general  purview  of  the  whole  statute.  To 
promote  the  construction  and  maintenance  of  railroads  to  be  publicly 
used  in  the  conveyance  of  persons  and  property,  is  undoubtedly  a 
purpose  of  the  law.  It  invites  capitalists  into  this  field  of  enterprise, 
no/  as  public  servants^  charged  with  a  public  duty,  but  as  private 
corporations^  whose  privileges  are  to  be  exercised,  if  at  all,  under 
limitations  and  restrictions  looking  to  the  benefit  of  travelers  and 
patrons  of  the  work.  The  Ic^slature,  in  efiect,  say,  as  the  proposed 
road  is  to  be  of  public  utility,  we  empower  you  to  build  and  operate 
it,  and  to  that  end  confer  on  you  corporate  existence  and  the  powei 
to  act  in  a  corporate  capacity,  and  also  the  further  power  to  take 
lands  for  corporate  use,  in  invitum.  The  corporation  is  essentially 
a  private  one.  If  it  constructs  and  operates  the  road,  it  is  to  do  it 
under  the  limitations  and  restrictions  imposed  by  law.    It  may 
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Beyer,  howeyer,  enter  upon  the  construction  of  the  proposed  road. 
♦  ♦  ♦  And  if  no  duty  is  imposed  to  construct,  it  must  follow 
that  there  is  none  to  maintain  and  operate  the  road  after  the  con- 
struction. Such  duty  cannot  be  created  by  the  act  of  the  corporation 
itseUl"  Now,  these  observations  of  the  court  of  New  York  apply 
with  equal  force  to  the  charter  here,  and,  indeed,  so  far  as  we  know, 
to  all  the  railroad  chai*ters  granted  in  this  State ;  and  after  the  peo- 
ple of  Fond  du  Lac  county  have  levied  this  money,  there  is  nothing 
in  the  act  of  incorporation,  or  in  that  for  imposing  this  tax,  to  bind 
the  company  ever  to  run  a  single  car  over  the  road,  or  prevent  it 
from  taking  up  the  track  and  abandoning  the  use  of  the  road 
entirely. 

Another  and  the  last  point  is  upon  the  authority^of  those  decisions 
in  which  it  has  been  held  that  municipal  corporations,  when  author- 
ized, may  become  subscribers  to  the  stock  of  these  railniad  compa- 
nies. It  has  been  said  that  to  discriminate  between  cases  where 
stock  has  been  subscribed  for,  and  those  where  it  has  not,  but  the 
money  is  to  be  given  to  the  company,  is  "  to  dwarf  and  obscure  the 
real  nature  of  these  works,  and  unduly  to  magnify  into  the  place  of 
principal,  a  feature  which  was  merely  casual,  incidental  and  com- 
paratively unimportant"  Wliether  this  appears  so  or  not  depends 
?ery  much  upon  what  our  attention  is  given  to.  If  we  are  looking 
to  tiie  rules  and  principles  of  law  governing  the  subject,  there  would 
seem  to  be  very  good  ground  for  the  discrimination.  To  the  extent 
of  the  stock  subscribed  the  municipality  owns  the  road,  and  it  may 
be  said  to  be  public  property.  We  have  seen  that  whether  the 
public  oton  the  property  enters  very  materially  into  the  considera- 
tion of  the  question,  whether  the  purpose  is  public  or  not. 
We  all  know,  too,  that  the  position  of  one  who  gives  as  a  gratuity  to 
a  corporation  is  very  different  from  that  of  a  stockholder  in  it  The 
stockholder  has  certain  legal  and  equitable  rights,  which  he  may 
enforce,  while  the  giver  of  the  gratuity  has  none.  The  stockholder 
may  insist  upon  the  strict  application  of  his  money  to  the  legitimate 
purposes  of  the  corporation.  He  may  restrain  the  directors  and  offi- 
cers from  squandering  and  misapplying  it,  and  compel  the  company 
to  use  its  funds  in  building  and  operating  the  road,  according  to  the 
true  intent  of  his  subscription.  He  who  gives  money  to  the  company 
can  exercise  no  such  rights.  And,  besides  all  these,  the  correctness 
of  this  line  of  decisions,  upholding  municipal  subscriptions  to  the 
itpok  of  railroad  companies,  has  been  questioned  by  very  hi|^ 
Vol.  ni.  — 7 
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authority.  Judge  Bedfield  says:  ^^For  onrselyes,  we  are  ftee  to 
confess  iiiat  we  never  could  comprehend  the  basis  upon  which  so  many 
able  jurists  in  this  country  have  professed  to  perceive  clearly  the 
reasons  for  giving  municipal  corporations  the  power  to  become  stock- 
holders  in  railway  companies.  We  have  always  felt  that  it  was  one 
of  those  cases  in  jurisprudence  where  the  wish  was  father  to  the 
thought"  2  Redfield  on  Railways,  §  230,  note  1.  Certainly  the 
consequences  of  upholding  such  subscriptions  have  been  most  sad 
and  disastrous  to  many  cities,  towns  and  counties  throughout  the 
country ;  and  it  is  obvious,  from  the  tenor  of  Judge  Cooley^s  re- 
marks, that  the  doctrine  does  not  meet  his  approbation.  Const 
l[iim.  213,  214.  Shall  decisions  thus  doubted  and  questioned  be  held 
to  justify  or  compel  a  further  step  in  the  same  direction  ?  We  think 
not,  and  are  prepared  to  say,  as  was  said  by  Judge  Sharswood  and 
the  court  in  the  special  street  taxation  case  in  Philadelphia,  "  Thus 
far  shalt  thou  go,  and  no  further.'*  Hammet  v.  Tlie  City  of  PhUa" 
delpJiitty  8  Am.  Law  Reg.  (N.  S.)  422. 

Paine,  J.,  dissented. 

Rehearing  denied.    Judgment  reversed  and  order  refusing  to  »► 
tate  injunction  affirmed. 


PsTTiGREWy   appellant,  v.  The  Village  of   fiyANSYiLLB   and 

another. 

(tS  Wis.  283.) 
Municipal  Corporation — Drainage  of  land — Right  of  irtferior  heritor. 

Where  a  municipal  corporation  is  proceeding  to  drain  its  lands  by  the  oon- 
struction  of  artificial  channels  in  the  direction  of  land  adjoining  theoor- 
poration,  to  the  permanent  injury  of  such  adjoining  land,  the  owner  there- 
of may  restrain  the  construction  of  such  channels  by  injunction. 

A  municipal  corporation  can  acquire  the  right  to  turn  a  stream  cf  water 
upon  the  lands  of  another,  to  the  injury  thereof,  only  by  an  exercise  at 
the  power  of  eminent  domain. 

Suit  to  restrain  the  drainage  of  the  village  of  EvansvOle  to  the 
mjarj  of  plaintiff's  premises  adjoining  the  village.    The  plaintiff  ig 
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the  owner  of  on  undivided  ninth  part  of  lands  adjoining  the  Tillage. 
There  was  a  pond  in  the  village  which  the  street  commissioners 
attempted  to  drain  by  commencing  the  construction  of  a  large 
ditch,  which  would  lead  the  water  off  in  the  direction  of  and  upon 
tlie  land  of  the  plaintiff.  A  temporary  injunction  was  granted 
on  the  complaint    At  the  circuit  the  facts  found  were  as  follows : 

''I.  All  the  material  allegations  of  the  complaint  are  true. 
2.  There  is  no  water-course  through  or  from  the  pond  in  question, 
hat  the  same  is  a  collection  of  surface  water,  and  is  supplied  entirely 
by  the  rains  and  melting  snows,  and  not  by  springs  or  permanent 
streams ;  and  the  waters  in  said  pond  very  rarely  flow  and  run  off  in 
any  direction,  but  they  have  done  so  in  a  few  instances  within  the 
past  few  years,  in  the  spring  and  before  the  frost  was  out  of  the 
ground ;  and  in  those  instances  the  waters  ran  off  in  the  direction 
stated  in  the  answer  [to  wit,  southward  from  said  pond  along  said 
Second  street  to  Church  street,  thence  westward  for  about  six  rods, 
thence  southerly  and  easterly  to  said  Second  street  about  twelve  rods 
north  of  Liber^  street,  thence  southwai-d  along  said  Second  street 
tc  the  premises  described  in  the  complaint  as  belonging  to  plaintiff.] 
With  these  exceptions,  the  waters  in  said  pond  have  been  wasted  by 
efaporation  and  percolation.  3.  It  is  necessary  to  drain  said  pond 
in  order  properly  to  improve  the  streets  in  said  village  of  Evansville. 
4.  The  excavation  of  said  ditch  along  the  west  line  of  Second  street 
is  a  part  and  parcel  of  a  series  of  contemplated  improvements,  by 
which  the  defendants  intend  to  drain  the  water  which  would  other- 
wise accumulate  in  said  pond,  in  a  southerly  direction  along  Second 
street,  as  far  as  Liberty  street,  the  result  of  which  will  be  that  nearly 
all  the  waters,  which  otherwise  would  have  collected  and  wasted  in 
said  pond,  will  be  discharged  upon  the  said  lands  of  plaintiff,  and 
vill  necessarily  greatly  damage  the  same.'' 

The  judge  held  that  defendants  had  power  to  drain  the  property 
of  the  village,  although  it  resulted  in  the  injury  of  the  plaintiff 
ind  judgment  was  rendered  in  favor  of  defendants,  from  which  the 
plaintiff  appealed. 

Williams  <6  SdUy  for  appellant,  cited  Washburn  on  Easements, 
226,  353-355;  Kauffman  7.  Oriemner,  26  Penn.  St  407;  Mc- 
Omii  V.  Town  Council  of  Akron,  15  Ohio,  474;  Ooodall  v.  MH* 
wauiee,  5  Wis.  32;  Bliodes  v.  Cleveland,  10  Ohio,  159;  Afartin  t. 
BidUe,  36  Penn.  416 ;  Merrill  v.  Parker,  1  Coxe  (N.  J.),  460. 
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J.  B.  Cassoday  and  WiUard  MerriUy  for  respondents^  cited 
Dickinson  y.  Oiiy  of  Worcester,  7  Allen,  22 ;  Parks  v.  Oiiy  of  New^ 
buryporty  10  Gray,  28;  Flagg  v.  City  of  Worcester,  13  id.  602; 
Ooodale  y.  TiUtU,  29  N.  Y.  459;  Radcliff  v.  City  of  Brooklyn,  4 
Comst  195 ;  Qould  y.  Hudson  R  R,  Cc^  2  Seld.  522 ;  Lansing  y. 
Smith,  4  Wend.  9 ;  Myers  y.  Oenmiel,  10  Barb.  537 ;  Parker  y.  Foote, 
19  Wend.  309 ;  Broadbent  y.  RamsbotTiam,  34  Eng.  Law  and  Eq. 
,  555 ;  Ellis  y.  Duticati,  21  Barb.  230;  Whately  y.  -ffaw^A,  25  Penn. 
532 ;  ^(;^on  y.  Blunddl,  12  Mees  &  Wels.  324 ;  Bruecker  y.  Salomon, 
21  Wis.  627. 

DixoK,  0.  J.  This  case  differs  from  any  heretofore  decided  by 
this  court,  and  from  any  cited  by  counsel  for  the  defendants.  Here 
the  injury  to  the  plaintiff's  land,  arising  from  the  projwsed  improYC- 
ment  of  the  street,  is  direct  In  the  others  it  was  indirect  and  don- 
sequential  merely.  The  defendants  propose,  by  digging  the  ditch, 
to  drain  the  waters  of  the  natural  reserYoir,  which  now  gather  into 
it  from  a  considerable  distance  OYcr  the  surface  of  the  surrounding 
country,  and  thence  escape  only  by  percolation  and  CYaporation, 
and  turn  them  immediately  upon  the  land  of  the  plaintiff,  greatly 
to  his  injury,  as  the  court  below  has  found.  This  is  a  direct  injury, 
as  direct  as  if  the  defendants  had  proposed,  without  compensation, 
to  throw  upon  the  plaintiff's  land  earth,  graYel,  stone  or  other 
materials,  which  it  became  necessary  for  them  to  remoYc  from  the 
street  in  order  properly  to  improYe  it  It  is  an  injury  in  its  nature 
as  direct  as  if  one  were  by  spouts  or  troughs  to  turn  the  water  from 
his  roof  immediately  upon  the  soil  of  his  neighbor,  which  all  the 
authorities  agree  cannot  be  done.  The  case  differs,  therefore,  from 
Alexander  v.  Milwaukee,  16  Wis.  247,  where  the  injury  to  the  prop- 
erty of  the  plaintiff  was  remote  and  consequential  The  blowing 
of  the  wind  in  a  particular  direction  caused  the  waters  of  the  lake 
to  beat  in  upon  his  premises  and  injure  them.  The  municipal 
authorities  did  not  there,  as  the  necessary  and  immediate  result  of 
their  act,  turn  the  water  upon  the  premises  of  the  party  complain- 
ing,  as  they  propose  to  do  here.  And  the  cases  of  OoodaU  y.  MU* 
waukee,  5  Wis.  32 ;  Weeks  y.  Milwaukee,  10  id.  242 ;  and  Smith  y. 
Milwaukee,  18  id.  63,  so  far  as  they  bear  upon  the  question  under 
oonsideration,  certainly  tend  Yery  strongly  to  sustain  the  daim  of 
the  plaintiff.  And  of  the  decisions  made  by  other  courts  none 
which  are  cited  can  be  said  to  authorize  the  daim  set  up  by  th« 
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defendants.  The  cases  of  Parks  t.  Newburyport^  10  Oray,  28,  and 
FUtgg  T.  Worcester^  13  id.  601,  are  supposed  to  give  some  color  of 
anthority  for  that  claim ;  but  even  they  do  not,  as  we  shaU  endeavor 
to  sLov.  All  the  other  cases  cited  are  to  the  point  that  one  propri- 
etor of  land  has  no  legal,  and  can  acquire  no  prescriptive,  right  to 
have  the  surface  water,  accumulating  on  his  own  land  by  the  falling 
of  rain  or  the  melting  of  snow,  flow  off  on  to  or  over  the  land  of  an 
adjoining  proprietor  as  it  has  been  accustomed  and  would  iu  the 
future  continue  to  do  were  the  land  of  such  adjoinmg  proprietor 
Buffered  to  remain  as  in  a  state  of  nature ;  nor  can  such  adjoining 
proprietor,  in  case  the  flowing  of  the  water  off,  on  to  or  over  his 
land  should  be  beneficial  to  him,  claim  the  legal  right,  or  acquire 
the  privilege  by  prescription,  of  having  the  same  continue  against 
the  will  of  the  owner  upon  whose  land  the  water  actually  falls  and 
accumulates.  And  the  same  rule  holds  good  when  applied  to  sub- 
BurfiEice  water  passing  through  the  earth  by  percolation.  Luther  v. 
Winnisimmet  Co.,  9  Cush.  171,  Ashley  v.  Wolcott,  11  id.  192,  Oood- 
ale  V.  Tuttle,  29  N.  Y.  459,  Rawston  v.  Taylor^  33  Eng.  Law  and 
Eq.  428,  Broadbent  v.  Ramsbothaniy  34  id.  555,  and  Ellis  v.  Duncan^ 
21  Barb.  230,  are  all  cases  of  this  nature. 

The  principle  upon  which  those  decisions  rest  is  very  obvious. 
It  is,  that  the  loss  or  damage  to  the  land  of  any  proprietor,  caused 
by  the  presence  of  surface  water  collected  by  the  melting  of  snow  or 
the  falling  of  rain  thereon,  must  be  borne  by  himself,  and  that  he 
cannot  lawfully  insist  or  claim  by  prescription  that  the  same  or  any 
part  thereof  shall  be  sustained  by  the  adjoining  or  other  proprietor 
of  land,  even  though  the  land  of  the  latter  was  so  situated  in  a  state 
of  nature  that  it  would  have  received  the  water  and  sustained  the 
loss.  Every  owner  may  lawfully  so  improve  his  own  land  as  to  pre- 
vent the  flow  of  surface  water  thereon  from  the  land  of  his  neighbor. 
And  so,  too,  if  the  running  of  the  surface  water  from  one  man'i 
land,  when  in  a  state  of  nature  or  otherwise,  off,  on  to  or  over  the 
land  of  another,  is  such  as  to  be  beneficial  to  the  latter,  still  he  can- 
not claim  it  as  a  legal  right,  or  prescribe  for  it  after  any  lapse  of 
time.  The  first  proprietor  may  so  provide,  by  suitable  erections  oi 
apphances  on  his  own  land,  as  to  retain  the  water  or  cause  it  to  flow 
in  some  other  direction.  And  the  cases  in  the  10th  and  13th  Gray 
hold  no  other  or  different  doctrine.  They  merely  apply  the  same 
general  principle  to  towns  and  cities  in  their  capacity  of  owners  of 
lind  for  highways  and  other  public  uses,  and  decide  that  such  cor* 
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poratdons,  like  other  owners,  are  not  liable  in  damages  to  the  pro- 
prietors  of  other  lands  for  interrupting  the  flow  of  sorfiEtce  water 
across  streets  or  lands  held  for  other  public  uses.  It  is  the  duty  of 
every  owner  of  land,  if  he  wishes  to  carry  off  the  surface  watei 
from  his  own  land,  to  do  so  without  material  injury  or  detriment  to 
the  lands  of  his  neighbors,  and  if  he  cannot  he  must  suffer  the 
inconvenience  arising  from  its  presence,  and  cannot  complain  that 
others  refuse  to  aUow  it  passage  over  their  lands. 

Such  is  the  sound  and  wholesome  doctrine  of  the  law  upon  this 
subject ;  and  although  it  does  not  go  so  far  as  to  require  the  owner 
to  resort  to  any  artificial  means  to  prevent  the  surface  water  from 
his  land  flowing  on  to  the  land  of  another,  when  such  flowing  is 
produced  by  natural  causes,  yet  it  will  prevent  him  from  using  such 
means  for  die  purpose  of  making  it  flow  there,  whenever  the  same 
would  be  materially  injurious  to  the  interests  of  the  proprietor 
thereof.  And  it  is  also  true,  as  stated  in  the  books,  that  considerable 
latitude  is  left  to  the  owners  of  estates  as  to  the  manner  in  which 
they  will  cultivate  and  improve  them,  and  in  so  doing  they  may  un- 
doubtedly somewhat  change  the  course  and  flow  of  the  surface  water, 
60  as  in  a  measure  to  increase  the  quantity  which  would  otherwise 
pass  upon  the  lands  of  others.  They  may  also  fill  up  low  and  wet 
places,  so  as  to  render  them  arable,  or  fit  for  crops,  thus  causing  the 
water  which  previously  settled  in  them  to  spread  and  pass  on  to  the 
lands  of  others,  doing  no  perceptible  injury  thereto.  But  the  extent 
to  which  any  proprietor  may  go,  in  these  and  other  ways,  in  turning 
the  surface  water  of  his  own  land  off  on  to  the  lands  of  others, 
must,  in  each  case,  we  think,  be  determined  by  the  degree  of  injury 
which  it  will  produce.  Very  slight  damage  will  not,  perhaps,  be 
regarded ;  but,  if  the  injury  be  immediate,  and  such  as  to  perceptibly 
and  materially  impair  the  value  or  destroy  the  usefulness  of  the  ad- 
joining estate,  we  apprehend  that  the  law  will  not  permit  it  to  be 
done ;  and  certainly  we  know  of  no  adjudged  case  where  it  has  been 
held  that  the  waters  of  a  natural  pond  or  reservoir  upon  the  land  of 
one  person  may  be  drained  by  him  directly  upon  the  land  of  another, 
greatly  to  his  injury ;  nor  where  one  owner  has  been  allowed,  by 
means  of  a  ditch,  trench,  sewer  or  the  like,  to  gather  the  surface  wa- 
ter from  his  own  land  and  throw  it  upon  the  land  of  another,  so  as 
materially  to  lessen  its  value  and  produce  injury  to  the  owner.  Such 
a  proceeding  would  be  contrary  to  natural  right  and  justice,  and  the 
law  does  not  sanction  it     And  the  decisions  to  which  we  have 


Digitized  by 


Google 


JANUABT  TERM,  1870.  56 

Pettlgvew  T.  The  Village  of  Eranflrille. 

aOadedy  and  which  were  cited  by  counsel  for  the  defendants,  instead 
of  supporting  their  claim  are  really  against  it  If  the  owner  of  land 
has  the  right,  by  artificial  means,  to  prevent  the  flowing  thereon  of 
suifiu^  water  from  the  land  of  another  which  in  a  natural  state  would 
flow  there,  it  follows  a  fortiori  that  no  owner  may,  with  impunity, 
torn  the  surface  water  from  his  land  upon  the  land  of  another,  to 
the  injury  of  the  latter,  when,  without  the  employment  of  artificial 
means  for  that  purpose,  the  same  never  would  have  flowed  there  at 
alL  The  two  rights  would  be  entirely  inconsistent  with  each  other 
—the  right  in  one  owner  to  undo  or  totally  defeat  what  the  other 
had  rightfully  done.  And  such  are  the  decisions  upon  the 
subject,  whenever  we  find  any  going  directly  to  the  point  In  Adams 
T.  ifalker,  34  Conn.  466,  it  was  held  that  a  person  has  no  right,  by 
grading  the  surface  of  his  land,  to  turn  the  surface  water  which 
ordinarily  falls  upon  or  flows  over  it,  upon  the  adjoining  lands  of 
another ;  and  that  it  makes  no  difference  that  he  does  it  for  the  pur- 
pose of  preventing  the  water  from  flowing  into  his  well,  or  for  other 
lawful  purposes,  and  with  no  intention  to  injure  the  adjoining  owner. 
And  to  very  nearly  the  same  effect  is  the  case  of  Miller  v.  Lauhach 
47  Penn.  St  154.  It  was  there  held,  that  if  the  defendant  collected 
water  from  his  own  land  and  turned  it  in  a  body  upon  that  of  the 
jdaintiff,  through  an  artificial  channel,  to  his  injury,  he  was  entitled 
to  recover  the  damages  he  had  sustained.  And  the  same  principle 
which  governs  as  between  individuals  holds  good  as  between  towns 
and  villages  and  individual  proprietors.  This  we  have  seen  by  the 
decisions  in  Massachusetts  above  referred  to.  And  the  case  of 
Nevins  v.  Tlie  City  of  Peoria,  41  111.  502,  is  an  adjudication  fully  to 
the  point  we  are  considering.  It  was  there  decided  that  the  city 
must  respond  in  damages  for  injuries  done  to  the  property  of 
the  plaintiff,  under  very  nearly  the  same  circumstances  as 
are  here  presented;  and  that  if  the  city  wished  to  acquire  the 
right  to  turn  a  stream  of  water  upon  the  premises,  to  the  injury  of  the 
plaintiff,  it  must  do  so  by  an  exercise  of  the  power  of  eminent  do- 
main, and  by  the  payment  of  full  compensation  as  the  constitution 
requires.  We  think  that  case  was  correctly  decided,  and  that  this 
must  be  decided  in  the  same  way. 

Some  observations  may  be  thought  necessary  to  distinguish  this 
from  the  leading  case  of  RadcUff's  Executors  v.  Tfie  Mayor,  etc,  oj 
Brooklyn,  4  Corns.  195.  Enough  has  already  been  said  for  that  pur< 
poiBL   There  the  injuries  complained  of  were  purely  consequentiaL 
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The  public  authorities  did  nothing  outside  the  line  of  the  street. 
They  did  not  invade  the  premises  of  the  plaintiff  by  conveying  or 
causing  to  be  conveyed  thereon  water  or  any  other  injurious  sub- 
stance. And  this,  we  think,  constitutes  the  true  line  of  distinction, 
and  one  which  is  clearly  recognized  in  the  opinion  in  that  case,  on 
pages  198, 199,  200. 


SoHiq^iDEB  ▼.  EvAKS,  appellant 

0»Wls.24L) 

(hmman  earrien  —  Through  eorUraeU —  Ckms^nuHan  ofeontratL 

The  P.  F.  &  C.  railway  company  received  from  the  plaintiff  at  Pittsbnrgb 
goods  to  be  transported  to  Hudson,  Wis.,  guarantying  on  its  behalf  and  in 
behalf  of  the  other  coi-ipanies  and  carriers  constituting  the  entire  route  that 
the  through  freight  sh  mid  not  exceed  a  certain  sum,  but  expressly  restrict- 
ing its  liability  as  carriers  to  its  own  route.  The  connecting  companies, 
acting  independently  of  each  other,  and  having  no  knowledge  of  the  guar- 
anty, charged  their  regular  rates,  each  paying  to  the  previous  carrier^ 
according  to  the  established  custom,  all  back  charges.  The  goods  were 
transported  to  Hudson  and  delivered  to  the  defendant  as  warehouseman, 
by  whom  the  back  charges  for  transportation  were  paid — ^the  sum  exceeding 
that  specified  in  the  guaranty.  The  plaintiff  tendered  to  defendant  the 
amount  due  according  to  the  guaranty  and  demanded  the  possession  of  the 
goods  which  was  refused.  In  an  action  to  recover  possession,  Jield,  that 
the  guaranty  was  not  a  "through  contltict," —  that  each  succeeding  carrier 
after  the  first  had  a  right  to  charge  its  usual  rates  and  to  pay  the  usual 
back  charges,  and  that  the  defendant  had  a  lien  upon  the  goods  for  the  full 
amount  of  the  back  charges  paid  by  him. 

It  seems  that  the  remedy  of  the  shipper  in  such  case  is  against  the  contracting 
company  upon  the  guaranty. 

Suit  in  replevin.  The  contract  which  formed  the  basis  of 
this  action  is  as  follows : 

**  Pittsburg,  Fort  Wayne  and  Chicago  Railway  Co. 

**  Received,  Pittsburg,  October  4th,  1866,  of  Singer,  Henrick 
&  Co.,  the  following  described  packages  ♦  ♦  ♦  consigned  to 
J.  C.  Schneider,  Hudson,  State  of  Wisconsin,  which  we  promise  to 
transport  ♦  *  *  over  the  line  of  this  railway  to  the  company's 
freight  station  at  Chicago,  and  deliver  *  *  *  to  the  consignee 
or  owner,  or  to  such  company  (if  the  same  are  to  be  forwarded  be- 
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yond  the  limits  of  this  railway)  whose  line  may  be  considered  apart 
of  the  route  to  the  place  of  destination  of  said  goods  or  packages ; 
it  being  distinctly  understood  that  the  responsibility  of  this  com- 
pany as  a  common  carrier  shall  cease  at  the  station  where  such 
goods  are  delivered  to  such  person  or  carrier ;  but  it  guarantees  on 
its  part  and  on  the  part  of  other  companies  that  the  rate  whicn 
ie  or  they  agree  to  pay  for  the  transportation  of  such  packages, 
from  the  place  of  shipment  to  Hudson  station,  shall  not  exceed 
•1.10  per  100  pounds,  and  charges,  upon  the  following  conditions." 
The  rest  is  unimportant  The  facts  were  presented  according  to 
Btipulationy  and  are  substantially  as  follows : 

1.  The  property  described  in  the  complaint  is  owned  by  the  plain- 
tiff and  is  of  the  value  therein  alleged.  2.  Said  property  was 
delivered  to  the  Pittsburgh,  Fort  Wayne  and  Chicago  Railroad 
Company  at  Pittsburg,  Penn.,  by  the  duly  authorized  agent  of  the 
plaintiff  at  Hudson,  Wis.,  and  the  said  company,  by  its  duly  author- 
iied  agent,  executed  and  delivered  to  plaintiff  a  certain  written 
agreement  (which  is  set  forth  above),  at  the  time  of  the  delivery  of 
nud  property ;  and  said  property  was  delivered  to,  and  received  by, 
said  company  upon  the  conditions  therein  named  and  agreed  upon. 
3.  Said  property  was  conveyed  by  the  Pittsburgh,  Fort  Wayne  and 
Chicago  Railway  Company  to  Chicago,  and  by  the  Chicago  and 
Northwestern  Railway  Company,  and  the  Prairie  du  Chien  and 
Milwaukee  Railway  Company  from  Chicago  to  Prairie  du  Chien, 
and  by  the  Minnesota  Packet  Company  from  Prairie  du  Chien  to 
Hudson,  and  delivered  to  the  warehousemen,  the  defendants  in  this 
action.  4.  The  railways  over  which  said  property  was  transported, 
together  with  the  packet  line,  form  a  direct  route  from  Pittsburg 
to  Hudson,  and  one  of  the  usual  and  regular  routes  for  transporta- 
tion between  the  said  points ;  said  property  was  received  by  each  of 
said  companies  in  the  order  named  and  without  any  notice  or 
knowledge  whatever  of  the  above-mentioned  agreement ;  said  com- 
panies acted  independently,  and  not  as  a  continuous  line  of  trans- 
portation under  a  combination  of  interests.  Said  companies,  after 
the  first,  charged  their  usual  published  rates  for  transporting  goods 
at  the  time.  5.  Each  of  the  two  last-mentioned  railway  companies 
and  the  packet  company  paid  to  the  preceding  carrier  all  back 
charges  on  said  property ;  and  each  of  said  last-mentioned  compa- 
nies gave  a  new  bill  of  lading  or  way-bill  on  receiving  the  goods; 
tad  this  mode  was  the  established  custom  among  railway  companiet 
Vol.  III.— 8 
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and  packet  lines  in  the  west  6.  The  defendants  reoeived  said 
proi^erty  from  the  Minnesota  Packet  Company,  and  paid  back 
charges,  according  to  the  custom  of  warehousemen  in  the  west, 
reljring  on  their  lien  upon  the  goods,  and  the  amount  of  back 
charges  so  paid  exceeds  that  specified  in  the  agreement  mentioned, 
p.u  d  has  not  been  paid  to  defendants.  7.  The  said  companies  and  the 
^  arehousemen  acted  without  any  other  authority  from  the  plain- 
tiff than  that  conferred  by  the  delivery  of  said  property  to  the  P. 
F.  and  C.  R  R.  Co.  8.  Before  the  commencement  of  this  action 
plaintiff  tendered  to  defendants  the  amount  specified  in  the  agree- 
ment, together  with  the  amount  of  defendants'  charges  as  warehouse- 
men, and  demanded  possession  of  said  property,  which  was  refused. 
Judgment  was  rendered  in  favor  of  plaintiff,  and  the  defendants 
appealed. 

H.  C.  Bakery  for  appellants,  cited  Dorr  v.  N.  J.  Steam  Co,y  1 
Kern.  485 ;  Detroit  and  Mil  R.  R.  Co.  v.  Banhy  20  Wis.  122 ;  2  Red- 
field  on  Eailw.  120;  Meyer  v.  Harndeen's  jExp.  Co.,  24  How.  290; 
Story  on  Agency,  127. 

Henry  Wilson,  with  Spooner,  Lamb  <£  Spooner,  for  respondents,  cited 
Fitch  V.  Newberry,  1  Doug.  (Mich.)  1 ;  Robinson  v.  Baker,  5  Cush. 
137;  Stevens  v.  B.  <&  W.  R.  R.  Co.,  8  Gray,  262 ;  Clark  \.  R.  R.  Co., 
9  id.  231 ;  Van  Buskirk  v.  Purinton,  2  Hall,  561 ;  37  Barb.  236. 

The  following  opinion  was  filed  at  the  June  term,  1869 : 
Paine,  J.  There  can  be  no  doubt  that  the  contract  between 
the  plaintiff  and  the  Pittsburg,  Fort  Wayne  and  Chicago  Bailway 
Company  was  not  what  is  called  a  through  contract  That  com- 
pany did  not  undertake  to  carry  the  goods  to  Hudson ;  on  the  con- 
trary, it  expressly  restricted  its  liability  as  a  carrier  to  its  own 
route.  It  did,  however,  guarantee,  on  its  behalf,  and  in  behalf  of 
the  other  companies  and  carriers  constituting  the  entire  route,  that 
the  through  freight  should  not  exceed  a  certain  sum.  But  it  is  a 
stipulated  fact  in  the  case,  that  each  of  the  companies  acted  inde- 
pendently, and  that  they  did  not  form  a  continuous  line,  interested 
together  in  the  transportation  over  the  whole  route.  It  is  clear, 
therefore,  that  each  of  the  succeeding  carriers,  after  the  first,  had 
the  right  to  charge  its  usual  rates,  without  regard  to  the  guaranty 
of  the  first  company,  even  if  this  had  been  known.    This  is  not 
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dMpnted.  But  the  respondent's  counsel  very  ingeniously  and 
6acih\j  nigesy  that,  although  this  was  so^  yet,  when  the  succeeding 
companies  decided  to  charge  their  usual  rates,  that  diminished,  by 
the  amount  of  the  excess  over  the  guaranteed  rates  thereby  caused, 
the  sum  which  the  first  company  were  entitled  to ;  and  that,  there* 
fore,  the  Chicago  and  Northwestern  Company  ought  to  have 
deducted  the  amount  of  such  excess  from  the  back  charges  which 
it  paid  to  the  Pittsburg,  Fort  Wayne  and  Chicago  Company ;  and 
that  it  could  not,  by  improperly  paying  over  that  amount  to  the 
first  company,  acquire  any  lien  on  the  property  as  against  the 
plaintiff  for  Oiat  sum,  nor  transmit  any  such  lien  to  the  succeeding 
carrier,  who  might  receive  it,  paying  also  the  same  sum  as  a  part  of 
the  back  charges. 

If  the  guaranty  of  the  first  company  had  been  known  to  the 
others,  the  question  would  have  been  more  difficult  But  it  is 
not  entirely  clear  to  my  mind  that  even  then^the  position  of  the 
respondent's  counsel  would  have  been  correct  If  it  could  be 
assumed  that  the  Chicago  and  Northwestern  Company,  which 
received  the  property  from  the  first  company,  could  have  known  or 
readily  ascertained  the  exact  amount  which  the  first  company 
might  ultimately  be  entitled  to,  after  complying  with  its  guaranty^ 
there  would  be  more  force  in  the  argument ;  but  this  could  scarcely 
be  assumed.  There  were  several  succeeding  carriers  after  the 
Chicago  and  Northwestern.  It  might  not  have  known  what  their 
usual  rates  would  be.  If  it  had  known  this,  it  might  not  know 
whether  they  would  all  charge  their  usual  rates,  or  whether  some 
of  them  might  choose  to  conform  to  the  rate  guaranteed  by  the 
first  company.  It  would  seem  impossible,  therefore,  for  it  to  be 
able  to  adjust  the  controversy  between  the  plaintiff  and  the  first 
company,  that  might  arise  on  the  guaranty.  Yet  it  would  be 
evident  on  the  face  of  the  contract  that  the  plaintiff  desired  the 
property  to  be  transported,  and  that  he  contemplated  the  employ- 
ment of  the  succeeding  carriers  on  the  route  for  that  purpose. 
This  the  Chicago  and  Northwestern  Company  would  have  had  the 
right  to  assume,  even  if  it  had  known  the  exact  terms  of  the  con- 
tract It  would  also  have  had  the  right  to  assume  that  the  plain- 
tiff knew  the  general  custom  among  carriers  so  situated,  of  receiv- 
ing goods  from  each  other  and  paying  the  back  charges.  And 
uider  such  circumstances  it  seems  to  me  extremely  questionable 
whether  it  would  not  be  reasonable  to  say  that  the  second  carrier 
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would  have  the  right  to  receive  the  goods,  paying  the  back  charges 
demanded  by  the  first,  as  though  its  guaranty  was  to  be  complied 
with  by  the  other  companies,  leaving  the  plaintiff  to  resort  to  his 
contract  to  recover  whatever  he  might  be  entitled  to,  when  the  fact 
should  be  ultimately  ascertained.  But,  as  this  question  is  not  pre- 
sented, I  will  not  pursue  it  further.  It  is  conceded  here  that  the 
other  companies,  after  the  first,  had  no  knowledge  of  the  contract 
between  the  first  and  the  plaintiff  Upon  these  facts,  it  seems  to 
me  clear  that  the  carriers  who  have  acted  in  accordance  with  the 
usual  general  custom,  which  the  plaintiff  is  presumed  to  have 
known,  and  probably  did  well  know,  in  fact,  ought  to  have  their 
lien  for  the  ordinary  back  charges  paid  by  them.  It  would  be 
unreasonable,  where  nothing  accompanies  the  goods  to  notify  them 
of  the  fact,  to  require  them  to  ascertain  at  their  peril  whether  there 
are  any  secret  stipulations  between  the  owner  and  some  prior  car- 
rier from  whom  thoy  have  been  received,  which  may  ultimately 
prevent  him  from  being  entitled  to  the  ordinary  rates.  It  is  not 
like  the  case  of  goods  being  delivered  to  a  carrier  by  a  person 
having  no  authority  to  deliver  them,  and  then  the  carrier  claiming 
a  lien  for  his  charges  as  against  the  true  owner.  Some  cases  have 
held  that  there  the  carrier  has  no  lien,  because  the  owner's  title 
cannot  be  thus  divested  or  incumbered.  It  is  not  a  case  where  the 
goods  have  been  diverted  from  their  true  destination ;  on  the  con- 
trary, the  goods  have  been  transported  over  tne  whole  route,  exactly 
in  accordance  with  the  authority  and  intention  of  the  owner.  It 
is  a  mere  question,  where  the  owner  has  taken  a  guaranty  from  the 
first  carrier  that  the  through  rate  shall  not  exceed  a  certain  sum,, 
whether  the  others,  having  no  knowledge  of  it,  are  not  entitled  ta 
act  upon  the  general  custom.  It  seems  to  me  that  they  are,  and 
that  it  is  more  reasonable  to  impose  on  the  owner,  who,  knowing 
the  custom,  causes  the  goods  to  be  delivered  to  the  carriers,  with- 
out notifying  them  of  his  secret  contract,  the  burden  of  resorting 
to  the  company  with  which  he  had  contracted,  than  to  impose  on 
the  carriers  the  burden  of  ascertaining  at  their  peril  all  the  secret 
agreements  between  the  shipper  and  prior  carriers  from  whom  the 
goods  are  received,  affecting  their  right  to  receive  the  ordinary 
freights. 

The  custom  under  which  these  carriers  acted  is  more  for  con- 
venience of  shippers  than  of  the  carriers.  It  enables  property  to  be 
transported  over  long  routes,  composed  of  many  distinct  companies 


Digitized  by 


Google 


JANTJABY  TEBM,  1870.  61 

Sehneider  t.  ErAiia. 

ind  lines,  with  great  safety  and  dispatch,  and  without  the  necessity 
of  employing  any  intennediate  agents  other  than  the  carriers  them- 
selves. I^  therefore,  the  risk  is  to  be  imposed  on  each,  to  ascertain 
tt  its  peril  whether  there  are  any  secret  agreements  affecting  the  lia- 
bihty  of  goods  received  in  the  ordinary  course  of  business  to  the 
ordinary  freights,  this  liability  must  result  in  breaking  up  the  cus- 
tom, and  thus  tend  greatly  to  the  public  inconvenience.  Upon  the 
facts  iound,  the  defendants  were  entitled  to  their  lien  for  the  back 
charges. 

The  judgment  should  be  reversed,  and  the  cause  remanded  with 
directions  to  enter  judgment  for  the  defendants. 

80  ordered. 

On  a  motion  for  a  rehearing  the  following  opinion  was  filed  at  the 
January  term,  1870. 

Pahte,  J.  The  question  involved  in  this  case  is  one  of  much  inter- 
est to  carriers,  and  of  still  more  to  shippers.  And  for  that  reason, 
doubtless,  the  decision  already  made  provoked  criticism  through 
the  press  from  several  legal  gentl^nen  in  different  parts  of  the  State. 
And,  on  a  motion  for  rehearing,  we  have  been  ftimished,  not  only 
with  the  able  arguments  of  counsel  engaged  in  the  case,  but  also 
with  such  further  light  as  may  be  derived  from  the  discussions  of 
those  gentlemen  who  so  kindly  volunteered  to  aid  in  the  solution 
ofquestions  of  public  interest.  We  have  also  had  an  opportunity 
to  inspect  an  elaborate  brief  on  the  same  subject  by  a  lawyer  of 
New  York.  But  a  very  attentive  re-examination  of  the  subject  has 
only  confirmed  our  conviction  of  the  correctness  of  the  decision 
already  announced.  Still,  as  the  question  is  one  of  intrinsic  impor- 
tance, and  one  on  which  there  seem  to  be  few  direct  authorities^ 
perhaps  it  is  due  to  those  interested  that  we  should  attempt  soma 
fiirtfaer  answer  to  the  objections  that  have  been  urged  agidnst  our 
oonclusion. 

We  shall  not  attempt  to  answer  any  criticism  founded  upon  the 
assumption  that  the  successive  carriers  on  the  route,  after  the  firsts 
had  notice  of  the  special  guaranty  made  by  the  first,  in  respect  to 
the  amount  of  the  through  freight  It  was  stipulated  on  the  trial 
of  the  case,  that  each  of  such  succeeding  carriers  *^had  no  knowU 
edge  whatever  ^^  of  the  agreement  It  was  so  found  by  the  couri 
below.     And  although  this  may  not  prevent  legal  critics  from 
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Assuming  that  the  contract  itself  was  actually  sent  with  the  goods, 
and  that  each  of  the  carriers  hod  full  notice  of  its  provisions,  yet 
this  court  cannot,  upon  such  a  stipulation  and  finding,  feel  at  lib- 
erty to  indulge  in  such  an  assumption. 

,  The  first  question  which,  perhaps,  deserves  some  further  attention 
is,  whetlier  the  contract  between  the  shipper  and  the  first  carriei 
was  a  ihrough  contract  That  it  was  not,  seemed  so  plain  upon  the 
face  of  the  contract  itself,  that  in  the  opinion  already  filed  it  was 
deemed  necessary  only  to  refer  to  its  explicit  provisions.  But,  not- 
withstanding the  promise  of  the  company  was  only  to  transport 
over  its  line,  to  its  freight  station  at  Chicago,  and  deliver  to  the 
owner  or  consignee,  or,  if  to  be  forwarded  beyond  its  line,  to 
such  company  whose  line  might  be  considered  pwi;  of  the  route  to 
the  place  of  destination;  notwithstanding  it  expressly  declared 
fhat  it  was  distinctly  understood  that  its  responsibility  as  a 
common  earner  should  cease  at  the  station  where  the  goods 
were  delivered  to  such  person  or  carrier,  it  is  still  strenuously 
insisted,  particularly  in  the  brief  of  the  New  York  lawyer  above 
referred  to,  that,  by  the  true  construction  of  such  a  contract,  the 
first  carrier  nndertook  to  delirer  the  goods  at  Hudson,  their  ulti- 
mate place  of  destihation. 

The  English  courts  have  gone  great  lengths  in  imposing  ujion 
carriers,  who  receive  goods  marked  for  transportation  to  some  ppint 
beyond  their  own  route,  a  contract  to  carry  them  to  such  point. 
And  the  brief  referred  to  relied  mostly  upon  English  decisions.  The 
case  most  nearly  like  the  present,  in  which  they  have  held  that  rule, 
was  that  of  Collins  v.  E.  <&  B.  Railway,  5  Hurl,  and  Norm.  969,  in 
which  the  house  of  lords  reversed  the  judgment  of  the  exchequer 
chamber.  There  were,  however,  special  facts  in  that  case,  and  pecu- 
liar provisions  in  the  shipping  contract,  on  which  the  decision 
turned,  that  do  not  exist  here.  It  assumed  that  if  the  contract  had 
been  clear  that  the  first  company  was  to  caiTy  only  over  its  own  line, 
then  it  would  only  have  had  that  effect  This  was,  in  fact,  clear 
enough  in  that  contract ;  and  the  true  law  of  the  case  is  evidently 
to  be  found  in  the  opinions  of  the  majority  of  the  judges,  who  held 
it  to  be  not  a  through  contract  But  they  were  outnumbered  by 
the  venerable  chancellors  and  the  law  lords,  who,  with  '^consider- 
able doubt,''  and  ''  not  without  some  hesitation,"  acquiesced  in  the 
views  of  their  "learned  and  noble  friends." 

B:it  the  American  courts  have  steadily  adhered  to  a  different  role^ 
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ind  haye  construed  the  contracts  of  carriers,  arising  from  the  recep- 
tion of  goods  in  the  ordinary  manner,  marked  for  some  place  beyond 
their  own  rentes,  to  be  oiJy  to  cany  over  their  own  routes,  and 
deliver  to  the  carrier  next  in  order.  It  is  true,  they  have  generally 
sastained  the  power  of  railroad  companies  as  carriers  to  bind  them- 
selves by  contract  to  carry  and  deliver  goods  beyond  their  own 
termini ;  though  the  supreme  court  of  Connecticut  has,  in  several 
recent  decisions,  re-examined  that  question,  and  denied  such  power 
altogether,  upon  the  ground  that  such  contracts  would  be  beyond 
the  scope  of  the  chai*ters  of  such  corporations.  But  the  courts  that 
uphold  the  power  have  manifested  no  disposition  to  impose  such 
contracts  upon  the  carrier  by  construction,  and  require  that,  before 
he  shall  be  held  so  bound,  it  shall  appear  that  he  intended  to  make 
each  a  contract 

But  whatever  room  there  might  be  to  contend  for  the  application 
of  the  English  rule  to  a  case  where  the  cjurrier  merely  receives 
articles  marked  for  some  point  beyond  his  own  route,  without 
expressly  undertaking  to  carry  to  that  point,  or  expressly  refns- 
ini?  so  to  undertake,  still,  when,  to  remove  all  doubt  on  the  subject, 
lie  expressly  declares  in  his  contract  that  he  will  not  imdertake  to 
carry  beyond  his  own  terminus,  for  any  court  to  hold  that,  neverthe- 
less, he  does  so  contract,  seems  to  be  nothing  less  than  a  judicial 
outrage,  not  only  on  the  principles  of  construction,  but  on  the  right 
of  parties  to  contract  for  themselves.  But,  of  course,  such  a  posi- 
tion would  not  be  taken  without  some  pretext  on  which  to  base  it. 
That  pretext  is  found  in  the  fact  that  tlie  first  carrier  guaranteed,  on 
its  own  part,  and  on  the  part  of  the  other  companies,  that  the 
through  freight  should  not  exceed  a  certain  rate.  It  is  obvious  that 
this  stipulation,  construed  according  to  its  terms,  not  only  fails  to 
support,  but  plainly  refutes,  the  theory  of  a  through  contract.  If 
the  first  carrier  contracted  to  carry  to  Hudson  at  a  certain  rate, 
it  would  seem  wholly  superfluous,  if  not  absurd,  for  it  to  guaranty 
that  the  freight  should  not  exceed  that  rate.  The  word  «  guaranty  ^ 
plainly  imports  that  the  parties  contemplated  that  the  successive 
carriers  on  the  route  were  at  liberty  to  act,  each  for  itself,  and  wholly 
independent  of  the  others.  This  is  clearly  perceived,  if  the  word 
"guaranty**  is  to  have  its  appropriate  legal  meaning.  Hence,  it  ii 
contended  that  it  was- not  used  in  its  technical  sense;  it  is  said  that 
it  could  not  have  been  so  used,  because  the  first  carrier  guaranteed 
^9nii8  own  pari^  as  well  ae  on  the  part  of  other  companies. 
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But  this  is  altogether  too  technical  in  an  argument  against  tech* 
nicalitj.  It  is  true  that  it  would  not  be  technically  appropriate 
to  say  that  a  man  guaranteed  his  own  agreement  A  guaranty  is  col- 
lateral^ and  relates  to  some  contract  in  which  some  one  else  is  prin- 
cipal But  where,  as  in  this  case,  the  stipulation  relates  to  the 
entire  freight  over  several  distinct  and  independent  lines,  it  is,  as  to 
all  beyond  the  first  carrier's  own  charges,  in  the  strictest  and  most 
technical  s/nse,  a  guaranty.  And  this  being  so,  it  was  not  only 
natural,  but  strictly  and  technically  proper,  to  use  the  word  "guar- 
anty," although  the  charges  of  the  first  carrier  were  included  in  the 
subject-matter.  That  circumstance  is  wholly  insuflScient  to  raise 
any  inference  whateyer  that  the  word  was  not  used  in  its  strict  legal 
sense.  But  were  there  any  room  for  doubt  on  the  face  of  this  pro- 
yision  alone,  when  it  is  seen  that,  in  other  parts  of  the  same  con  tracts 
the  first  carrier  has  expressly  limited  its  own  contract  as  carrier  to 
its  own  line,  it  becomes  irresistibly  clear  that  the  word  "guaranly** 
was  designed  to  have  its  strict  technical  and  legal  meaning. 

It  appeared  from  the  New  York  brief,  that  the  judge  before  whom 
that  case  was  tried  took  the  same  view  of  the  effect  of  this  stipula- 
tion that  we  have  taken.  But  it  was  appealed  to  the  general  term ; 
and  how  it  was  there  decided  we  are  not  advised.  But  it  would  take 
a  great  number  of  authorities  to  have  weight  enough  to  transform 
a  contract,  by  which  a  carrier  expressly  refused  to  carry  beyond  his 
own  line,  into  a  contract  to  carry  beyond  it,  by  the  mere  force  of  a 
separate  provision,  which  necessarily  implied  on  its  face  that  his 
undertaking  as  carrier  extended  only  to  his  own  route.  In  the  case 
of  D.  &  M.  R.  R.  Co.  y.TheF.d  M.  Bank,  20  Wis.  122,  the  lan- 
guage of  the  bill  of  lading  furnished  much  stronger  ground  for 
holding  it  a  through  contract  than  is  furnished  in  this  case.  The 
receipt  stated  that  the  property  was  to  be  **  sent  hy  the  Detroit  dk 
Milwaukee  Railway  Company  through  to  New  York,  at  $1.95  per 
barreV^  Yet,  because  it  said,  also,  "  under  the  conditions  stated  on 
the  other  side,"  and  one  of  these  expressly  limited  the  liability  of 
the  company  as  carrier  to  its  own  route,  it  was  held  not  to  be  a 
through  contract. 

And,  since  the  former  argument,  we  have  found  some  other  caaes 
that  throw  light'  upon  the  subject  In  Darling  y.  B.  A  W.  R.  R. 
Co.,  11  Allen,  295,  the  court  construed  a  contract  substantially  like 
this  one,  and  almost  in  the  same  words.  The  question  there,  how- 
ever, did  not  relate  to  the  ri)2:ht  of  the  last  carrier  to  collect  all  the 
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charges  that  had  accumulated  on  the  goods,  and  which  had  been 
paid  by  it  in  the  usual  manner.  The  consignees,  in  that  case,  had 
paid  these,  and  then  brought  an  action  against  the  last  carrier  for 
damages  to  the  goods  which  had  accrued  before  they  reached  its 
line.  The  court,  speaking  of  the  contract,  said:  "This  ccna tract 
does  not  attempt  to  bind  other  carriers,  except  so  far  as  it  guaran- 
tees tlie  rate  of  freight  But  the  guaranty  itself  is  a  contract  of  the 
Michigan  Central  R.  R.  Co.  with  the  consignor,  and  all  the  stipula- 
tions are  so  framed  as  to  exclude  the  idea  of  joint  responsibility  with 
other  carriers.''  They  said  further :  "  The  defendants  collected  the 
whole  expense  of  the  plaintiff,  because  they  had  advanced  the  portion 
that  was  due  to  the  other  carriers  when  they  took  the  goods.  They 
were  not  parties  to  the  contract  beyond  Albany,  and,  upon  the  prin- 
ciples above  stated,  they  are  not  liable  for  the  default  of  any  of  the 
parties  to  those  contracts." 

The  defendant  in  that  case,  in  paying  the  back  charges,  had  evi- 
dently paid  those  of  the  carrier  responsible  for  the  damage.  And, 
although  their  right  to  collect  them  of  the  consignees  was  not  in 
question,  yet  the  court,  in  saying  that  they  did  "collect  the  whole 
expense,  because  they  had  advanced  the  portion  due  the  other  car- 
riers when  they  took  the  goods,"  very  strongly  implied  that  thej  had 
a  right  so  to  collect  them,  without  having  been  bound  to  inquire 
into  any  question  of  deduction  on  account  of  damage  arising 
between  the  owner  and  prior  carriers.  But,  although  the  case  can- 
not be  considered  an  authority  upon  this  particular  point,  yet,  on 
the  general  question  whether  such  a  contract  as  the  present  is  a 
through  contract,  it  is  a  direct  adjudication  in  the  negative. 

So,  also,  in  McMillan  et  al.  v.  Tlie  M.  8.  <&  N.  L  R.  R.  Co.,  16 
Mich.  79,  the  remarks  of  the  court,  in  commenting  on  certain  bills 
of  lading  given  by  an  Ohio  railroad  company,  have  some  bearing  on 
the  question.  Those  were  not  like  the  one  given  here.  They  under- 
took to  deliver  the  goods  "  at  Toledo  for  Detroit"  There  was  no 
guaranty  as  to  the  through  freight,  though  the  court  did  not  con- 
aider  it  clear,  upon  the  face  of  the  contract,  whether  the  freight 
apecified  was  intended  for  the  whole  route  to  Detroit,  or  only  to  To- 
ledo. But,  in  considering  its  effect,  they  say,  on  page  121 :  "  It  does 
not  even  appear  that  the  charges  agreed  upon  were  for  the  whole 
route ;  and  if  they  were,  the  case,  I  think,  would  not  be  affected  bp 
fkai  circumstance.  The  only  consequence  would  be,  to  make  the 
whole  freight  payable  to  the  defendants,  who  would  deduct  iheii 
Vol.  in.— 9 
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own  charges  and  pay  over  to  the  Ohio  company  what  remained. 
Fixing  upon  the  price  would  only  amount  to  an  agreement  by  the 
Ohio  company  that  the  whole  charges  should  not  exceed  that  sum* 
In  the  absence  of  agreement  between  the  two  companies^  the  defend^ 
ants  wotild  not  be  compelled  to  conform  their  own  rates  to  those  agreed 
upon  at  CincinnatV'  Upon  some  of  the  questions  in  that  case  the 
court  were  equally  divided.  But  the  judges  all  agreed  upon  the 
construction  placed  upon  these  bills  of  lading.  So  that  the  opinion 
was  unanimous,  that,  where  the  first  carrier  contracts  to  cany  only 
over  his  o^vn  line,  even  though  he  guarantees  that  the  through 
freight  shall  not  exceed  a  certain  sum,  the  subsequent  carriers  are 
not  bound  by  this,  but  may  charge  their  own  rates,  and  have  all  the 
rights,  and  are  subject  to  all  the  obligations,  of  independent  cai'- 
riers ;  though  it  was  also  held,  that,  if  they  should  receive  and  caiTy 
them  with  notice  of  the  agreed  rate,  this  would  doubtless  amount 
to  an  assent  to  it  on  their  part 

We  have  thus  attempted  to  show  that  this  cannot  be  regarded  as 
a  through  contract,  for  the  reason  that,  if  it  were,  the  relations 
between  the  shipper  and  the  carriers  subsequent  to  the  first  do  not 
eecm  so  well  settled  as  in  the  other  case.  The  English  courts  seem 
to  hold  that  the  subsequent  carriers  are  merely  the  agents  and  sub- 
I  ton  tractors  of  the  first,  and  that  there  is  no  privity  of  contract  be- 
tween them  and  the  shipper.  There  are  cases  in  this  country 
which  hold,  that  although  they  are  agents  of  the  first  carrier,  yet 
there  is  also  a  privity  of  contract  between  them  and  the  shipper, 
and  that  he  may  hold  either  of  them  directly  responsible  for  its  own 
wjtual  default  Such  a  rule  seems  an  attempt  to  blend  two  opposite 
theories  together,  and  allow  the  shipper  the  benefit  of  both. 

But,  notwithstanding  any  uncertainties  that  might  exist  on  this 
point,  we  do  not  think  that,  even  if  this  were  conceded  to  be  a 
through  contract,  it  should,  upon  the  facts  in  this  case,  alter  the 
result  It  might  not  in  that  event  be  so  well  settled,  that,  in  for- 
warding the  goods  by  the  succeeding  carriers,  the  first  acted  as  the 
mere  forwarding  agent  of  the  shipper.  But  whether  that  could  be 
said  or  not,  we  still  think  it  must  be  held  that  the  goods  came  to 
their  possession  and  were  carried  by  them  under  his  authority,  and 
that,  in  the  absence  of  any  negligence  on  their  part  in  obtaining 
proper  information,  they  were  entitled  to  act  upon  the  general  usage 
and  custom  of  the  business,  and  acquired  all  the  rights  as  against 
\im  which  they  would  ordinarily  have  under  that  usage.     We  hold 
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thiSy  because  the  shipper,  knowing  the  custom,  has  caused  his  goods 
to  be  dehYered  to  them  for  transportation,  subject  to  back  charges, 
without  informing  them,  or  causing  them  to  be  informed,  that  such 
back  charges  were  different  from  the  usual  rates.  If  he  has  done 
this,  and  either  he  or  they  must  suffer  a  loss  by  reason  of  their  pay- 
ing the  usual  rates,  he  ought  to  suffer  it  and  not  they. 

We  distinguish  the  case  from  that  of  Travis  v.  Tlwmpson,  37 
Barb.  236,  cited  by  the  respondent,  upon  the  ground  that  that  decis- 
ion rested  upon  negligence  imputed  to  the  succeeding  carrier,  in 
not  ascertaining  that  a  part  of  the  freight  had  been  prepaid.  The 
opinion  of  Hogeboom,  J.,  plainly  intimates,  that  if  the  plaintiff  had 
consulted  the  bill  of  lading,  and  found  there  no  mention  of  the  pre^ 
|)ayment,  he  would  have  had  a  lien  for  the  entire  back  charges  he 
had  paid,  according  to  the  usual  custom.  Gould,  J.,  expressly  said 
80.  But  because  it  did  not  appear  that  there  was  no  bill  of  lading 
vith  the  goods,  showing  the  prepayment,  they  assumed  that,  if  the 
plaintiff  had  consulted  the  bill,  he  would  have  ascertained  the  fact, 
and  was  tlierefore  guilty  of  negligence.  But  in  this  case  we  are  not 
entitled  to  impute  any  negligence  to  any  of  the  succeeding  carriers 
hi  not  ascertaining  the  special  rate  guaranteed.  It  is  true  that  thero 
was  no  direct  evidence  as  to  whether  there  was  any  bill  of  lading 
showing  that  rate  or  not  But  the  parties  saw  fit  to  remove  that 
question  from  the  case,  by  stipulating  directly  that  none  of  them  "  had 
any  knowledge  whatever  of  that  agreement."  Clearly,  upon  such  a 
stipulation,  we  are  not  entitled  to  assume  that  they  were  guilty  of  any 
negligence  in  failing  to  have  such  knowledge.  We  consider  that 
case,  therefore,  entirely  in  harmony  with  our  conclusions. 

There  are  certain  general  propositions  in  the  opinion  of  Justice 
HooEBOOM  worthy  of  special  attention.  The  contract  in  that  case 
was  made  with  Clemons,  Jones  &  Co.,  to  transport  lumber  from 
Montreal  to  Troy.  It  was  a  through  conti'act  The  plaintiff  was 
an  independent  carrier  over  a  part  of  the  route,  that  between  White- 
hall and  Troy.  On  receiving  the  lumber  from  Clemons,  Jones  & 
Co.,  he  paid  the  entire  back  charges,  including  $100  that  had  been 
prepaid.  On  the  general  relations  between  the  parties  to  such  a 
contract,  Justice  Hogeboom  said:  "3.  Clemons,  Jones  &  Co..  by 
Tirtne  of  the  contract,  of  course  went  into  the  possession  of  the 
goodfl^  and  had  lawful  possession  with  the  consent  of  the  owner. 
4  This  circnmstance  invested  them  with  an  apparent  authority 
9fet  the  goodfli,  probably  sufficiently  so  to  authorize  them  to  employ 
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another  carrier  to  forward  the  goods  to  the  place  of  destination^  and 
to  vest  the  latter  with  a  lien  thereon,  for  the  price  of  transportation, 
if  such  was  the  custom  and  course  of  business.  5.  The  plaintiffs, 
iheiefore,  came  into  possession  of  the  lumber  under  a  lawful  author* 
ity,  and  had  a  right  to  transport  the  same  to  Troy,  and,  I  am  in- 
clined to  think,  so  far  as  their  own  labor  and  services  were  concerned, 
to  charge  the  ordinary  mte  of  transportation  for  such  labor  and 
jservices,  and  to  assert  a  lien  therefor."  Further  on  in  the  opinion 
Aie  adds:  "As  to  the  freight  earned  by  themselves,  it  may  be  they 
were  independent  freighters,  and  entitled  to  enforce  their  lien  against 
the  goods,  even  though  the  whole  freight  had  been  prepaid  at  Mon- 
treal." 

These  general  propositions  are  entirely  in  harmony  with  our  vicTvs 
as  to  the  relations  between  the  parties  to  a  through  contract,  and 
the  independent  carriers,  whose  employment  in  its  execution  they 
both  contemplate.  It  is  this  that  broadly  distinguishes  such  a  case 
from  all  those  where  the  goods  are  delivered  to  the  carrier,  without 
the  owner's  consent,  by  a  wrong-doer.  In  the  one  case  the  owner 
never  consents  to  the  delivery  of  the  goods  to  the  carrier;  in  the 
other  he  not  only  consents  to  it,  but  actually  contracts  that  it  shall 
bo  done. 

This  also  takes  the  case  out  of  the  reasoning  of  Justice  Wood- 
ruff in  Mallory  v.  Burrett,  1  E.  D.  Smith,  234,  which  is  cited  and 
strongly  relied  on  by  the  respondent's  counsel.  In  that  e^ise  the 
through  contract  was  made  with  a  transportation  line,  which  held 
itself  out  as  a  carrier  for  the  entire  distance  between  Cincinnati  and 
New  York.  It  was  like  the  case  of  a  contract  with  an  express  com- 
pany. Justice  Woodruff  placed  his  conclusion  upon  the  ground 
tha^  in  such  cases,  there  is  a  personal  confidence,  and  the  carrier 
contracted  with  has  no  right  to  deliver  the  property  to  other  inde- 
pendent carriers  for  transportation ;  and  that,  if  he  wrongfully  does 
00,  the  others  act  wholly  in  subordination  to  the  contract  But  in 
one  part  of  his  opinion  he  considers  the  question  we  have  before  us. 
And  he  so  clearly  states  our  views,  that  we  feel  justified  in  quoting 
at  some  length.  Commencmg  on  page  242,  he  says:  "But  where 
the  carrier  employed  is  confined  within  certain  limits,  and,  according 
to  the  course  of  his  particular  business,  carries  only  within  such 
Umite,  and  forwards  thence  by  other  lines,  it  may  be  said  with  much 
[dansibility,  if  not  with  truth,  that  one  who  intrusts  goods  to  him, 
ivjiich  are  marked  and  destined  to  a  point  beyond,  authorizes  him  so 


Digitized  by 


Google 


JANUARY  TERM,  1870.  69 

Schneider  ▼.  Evans. 

to  forward  the  goods;  and  thai  third  persons  are  not  bound  to  look 
beyond  the  mere  fact  of  such  possession.  As  if  a  line,  running  only 
from  New  York  to  Boston,  but  in  the  habit  of  forwarding  thence  to 
places  beyond  Boston,  be  intrusted  with  goods  to  Portland,  Maine, 
ctirricrs  from  Boston  to  Portland  may  rightly  presume,  from  the 
usual  course  of  the  business  of  such  line,  and  the  fact  of  possession, 
an  autlwrity  so  to  fortvard  tcpon  the  usual  a^id  customary  terms. 
This  is  in  analogy  to  the  ordinary  rule  in  regard  to  agents  engaged 
in  a  particular  trade  or  business,  and  employed  by  a  principal  to  do 
certain  acts  for  him  in  the  course  of  that  business ;  in  which  case 
he  will  have  power  to  bind  the  principal  by  all  contracts  which  are 
within  the  scope  of  his  ordinaiy  employment,  whether  he  had  spe- 
cial private  instructions  or  not  Having  been  enabled  to  hold  him- 
self out  to  others  as  possessing  a  certain  authority,  the  principal 
will  be  bound  by  its  exercise,  whatever  may  have  been  the  actual 
terms  of  the  employment  itself."  22  Wend.  348-361 ;  23  id.  22  and 
iSO;  3  id.  83 ;  1  Hill,  501 ;  3  id.  269 ;  5  id.  101. 

**  Had  it  appeared,  in  the  present  case,  that  the  Cincinnati  line, 
with  whom  the  contract  in  this  case  was  made,  were  carriers  from 
Cincinnati  to  Buflfalo  only,  and  forwai-ders  from  thence  to  New 
York ;  that  this  was  their  usual  course  of  business,  and  this  fact 
was  known  to  the  party  forwarding  the  goods,  or  so  notorious  that 
he  must  be  presumed  to  have  known  it,  I  should  be  much  inclined 
to  hold  that,  by  intrusting  the  goods  to  such  line,  he  subjected  them 
to  the  inferences  justly  drawn  from  the  course  of  the  carrier's  ordi' 
nary  employment,  and  that  other  carriers  had  a  right  to  act  upon  tihe 
apparent  autlwrity  thus  conferred.'' 

In  this  extract  the  learned  judge  has  stated  the  very  case  here  pre- 
sented. The  contract  here  was  with  the  Pittsburg,  Fort  Wayne  and 
Chicago  Railway  Company.  It  is  not  necessary  to  say  that  its  name 
indicates  its  termini.  It  is  not  necessary  to  say  that  the  termini  of 
railways  are  matters  of  general  and  public  notoriety.  It  is  not 
necessary  to  say  that  their  charters  are  public  laws,  authorizing 
their  eonstmction  and  operation  between  given  points,  and  that, 
tterefore,  any  person  contracting  with  a  railway  company  to  carry 
goods  beyond  its  termini,  necessarily  contemplates  the  employment 
by  it  of  other  carriers  to  that  extent  All  this  appears  explicitly  on 
th^  face  of  this  contract  itself.  For,  even  though  it  should  be  tor* 
ttred  into  a  contract  to  carry  to  Hudson,  it  nevertheless  states  thai 
Ike  Umits  of  the  railway  were  at  Chicago,  and  that  the  goods  were 
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to  be  carried  beyond  that  point  through  the  agency  of  such  other 
carriers,  ''  whose  line  may  be  considered  a  part  of  the  route  to  the 
place  of  destination/'  So  that  we  have  here  not  only  all  the  con- 
ditions suggested  by  Judge  Woodruff,  but  more.  The  shipper 
actually  conti*acted  for  the  employment  of  the  other  carriers  beyond 
the  terminus  of  the  first  company.  So  we  have  Judge  WooDKUFF'd 
authority,  that  these  subsequent  can*iers  had  a  right  to  assume, 
unless  infoimed  to  the  contrary,  that  the  Pittsburg,  Fort  Wayne 
and  Chicago  Company  had  "the  authority  to  forward  upon  the 
usual  and  customary  terms." 

What  were  these  ?  They  were  that  each  successive  carrier  was  to 
pay  all  back  charges,  accoixling  to  the  usual  and  customary  rates. 
If,  therefore,  the  first  carrier  does  forward  them  upon  those  terms, 
tke  shipper  is  bound,  so  far  as  the  rights  of  the  suoceeding  carriers 
are  concerned.  They  being  guilty  of  no  negligence,  there  seems  no 
sufficient  reason  for  any  distinction  between  their  right  to  a  lieu 
for  their  own  freight  and  their  right  to  a  lien  for  the  back  charges, 
which  they  have  paid  according  to  such  usual  custom.  If  they 
could  hold  the  goods  for  their  own  freight,  although  the  entire 
freight  had  been  prepaid  to  the  first  carrier,  they  ought,  by  the 
same  reasoning,  to  hold  them  for  the  usual  back  charges.  The  rea- 
son on  which  the  rule  rests,  in  either  case,  is  that  the  owner  has 
intentionally  caused  the  goods  to  be  delivered  to  them  for  transporta- 
tion, knowing  the  custom^  and  not  taking  due  care  to  inform  them 
that,  by  reason  of  a  special  agreement,  it  is  not  applicable  to  his 
goods.  Prom  the  necessity  of  the  case,  such  information  must 
come  to  them,  if  at  all,  from  the  owner  or  from  tlie  fii'st  carrier. 
The  latter,  therefore,  even  though  it  is  a  through  contract,  must  be. 
held  to  represent  the  owner,  so  as  to  bind  him  for  any  neglect 
or  default  in  not  conveying  to  such  independent  carriers,  whoso 
employment  che  contract  contemplated,  such  information  as  is 
proper  to  charge  them  with  notice  that  the  particular  goods  are  not 
subject  to  the  custom.  And  the  reason  of  the  rule  extends  as  well 
to  the  payment  of  the  usual  back  charges  as  to  the  freight  which 
the  other  carriers  may  themselves  earn. 

If,  according  to  the  usual  course  of  the  business,  a  bill  of  lading 
or  way-bill  accompanies  the  goods,  and  contains  this  information, 
of  course  the  succeeding  carriei'S  would  be  chargeable  with  negli- 
gence if  they  did  not  infown  themselves  of  its  contents.  But,  as 
already  said,  upon  the  facts  stipulated  here  we  cannot  assume  sucb 
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to  hMje  been  the  case.  We  hold,  therefore,  that,  eyen  though  this 
were  a  through  contract,  the  independent  carriers,  whose  employ- 
meot  was  contemplated  by  the  parties  to  it,  receiving  the  goods 
without  any  knowledge  of  the  special  agreement,  and  not  beiog 
chargeable  with  any  negligence  in  not  having  such  knowledge,  wei« 
entitled  to  a  lien,  not  only  for  their  own  freight  according  to  the 
nBnal  rates,  but  also  for  the  usual  back  charges  which  they  had 
paid. 

But  upon  the  theory  that  this  was  not  a  through  contract,  which 
is  the  true  one,  this  conclusion  becomes  still  more  clear.  It  is  then 
well  settled,  that  each  carrier,  in  employing  the  one  succeeding  him, 
acts  as  the  mere  forwarding  agent  of  the  shipper.  Darling  Vi  B.  £ 
W.  R.  R.  Co.,  11  Allen,  295-297 ;  iV.  Railroad  Co.  v.  F.  Railroad  Co., 
6  id.  254;  Story  on  Bailments,  §§  602,  537.  This  relation  being 
conceded,  the  solution  of  the  question  is  very  clear.  Those  general 
principles,  applicable  to  questions  of  agency,  stated  in  the  extract 
from  Judge  Woodruff's  opinion,  above  quoted,  become  then  di- 
rectly applicable.  The  goods  are  then  delivered  to  each  carrier  by 
the  owner's  agent  Each  has  the  right  to  assume  that  such  agent 
has  the  authority  to  forward  the  goods  according  to  the  usual  course 
of  the  business.  Such  is  his  apparent  authority.  And  if  there  are 
any  private  stipulations  between  him  and  his  principal,  modifying 
this  authority  in  any  respect,  third  parties,  dealing  with  him  on  the 
iaith  of  his  apparent  authority,  without  notice,  are  not  bound  by 
them.  The  fact,  that  in  such  case  the  forwarding  agent  acts  for 
himself  in  collecting  the  charges,  does  not  show  that  he  does  not 
also  act  as  agent  in  communicating  to  the  carrier  who  receives  the 
goods  the  amount  of  back  charges  to  be  paid  by  him.  The  payment 
of  those  charges  was,  under  the  custom,  a  necessary  condition  to 
the  delivery  of  the  goods  to  him.  And  it  was,  therefore,  ^vithin  the 
scope  of  the  forwarding  agent's  authority  to  inform  hiiu  as  to  the 
amount  of  such  charges.  And  for  any  mistake  of  his  in  that  respect, 
the  principal  and  not  the  innocent  carrier  should  suffer. 

The  case  of  Fitch  et  al  v.  Neioherryy  1  Doug.  1,  and  of  Robinson 
y.  Bakery  5  Cush.  137,  are  cited  to  support  the  position  that  in  all 
such  cases  the  carrier  receiving  the  goods  takes  the  risk,  not  only  of 
the  agency  of  the  one  who  delivers  them,  but  also  of  his  observing 
the  exact  letter  of  his  private  instructions.  But  while  they  do  hold 
&at  ho  takes  the  former  risk,  they  do  not  hold  that  he  takes  the 
latter.    And  there  is  a  later  case  in  which  the  supreme  court  of 
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Massachusetts  establishes  the  opposite  rule,  and  comments  on  the 
case  in  the  6th  of  Gush*  ng,  showing  that  it  has  no  application  to 
such  a  question  as  is  here  presented.  It  was  in  the  case  of  Briggs 
r.  ll^e  Boston  and  Lowell  Ji.  E.  Co.,  G  Allen,  246.  The  contract 
'here  was  with  the  Racine  and  Mississippi  Railroad  Company,  to 
forward  and  deliver  flour  in  Williamstown,  Massachusetts.  By  mis- 
lake  of  its  agents  it  was  billed  to  Wilmington,  instead  of  Williams- 
Ic  wn.  The  defendant  carried  it  to  Wilmington,  and  paid  the  back 
charges  according  to  the  usual  course  of  the  business.  The  court 
held  that  the  shipper  was  responsible  for  the  mistake  of  his  o\vn 
forwarding  agent,  and  that  the  defendant  had  a  lien,  not  only  for 
its  own  freight,  but  for  all  the  back  charges.  And  in  commenting 
on  the  case  in  6th  Cushing,  they  say  that  the  same  result  would  have 
occurred  there,  except  for  the  fact  that  the  party  who  misdirected 
the  goods  was  not  the  forwarding  agent  of  the  owner  at  all,  but  had 
contracted  to  deliver  them  in  Albany  to  a  specific  consignee. 

Although  this  opinion  is  already  too  long,  I  cannot  forbear 
quoting  at  some  length  from  the  opinion  of  the  court  in  that  case. 
They  say:  "The  same  person  may  be,  and  often  is,  not  only  a 
common  carrier,  but  also  the  forwarding  agent  of  the  owner  of  the 
goods  to  be  transported.  Story  on  Bailments,  §§  502,,  637.  He  must 
necessarily  act  in  the  latter  capacity,  whenever  he  receives  goods 
which  are  to  be  forwarded,  not  only  on  his  own  line,  but  to  some 
distant  point  beyond  it  on  the  line  of  the  next  carrier,  or  on  that  of 
the  last  of  several  successive  carriers,  on  the  regular  and  usual  route 
and  course  of  transportation,  to  which  they  are  to  be  carried 
and  there  delivered  to  the  consignee.  The  owner  generally  does 
not,  and  cannot  always,  accompany  them,  and  give  his  personal 
directions  to  each  one  of  the  successive  carriers.  He  therefore  necea- 
sarili/f  in  his  own  absence,  devolves  upon  tlie  carrier  to  whom  hs 
delivers  the  goods  tJie  duty,  and  invests  him  with  the  authority,  to 
give  the  requisite  and  proper  directions  to  each  successive  carrier,  to 
whom,  in  due  course  of  transportation,  they  shall  be  passed  over  for 
fhe  purpose  of  being  forwarded  to  their  ultimate  place  of  destination. 
Otherwise  they  would  never  reach  that  place.  For  the  first  carrier 
can  only  transport  the  goods  over  his  own  portion  of  the  line ;  and 
if  he  is  not  auUiorized  to  give  the  carrier,  with  whose  route  his  own 
connects,  directions  in  reference  to  their  further  transportation,  they 
must  stop  at  that  point ;  for  although,  in  general,  every  carrier  is 
bound  to  accept  and  forward  all  goods  which  are  brought  and  tendejred 
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to  him,  yet  he  is  not  so  bound  unless  he  is  duly  and  seasonably  in- 
formed and  advised  of  the  place  to  which  they  are  to  be  transported* 
Story  on  Bailments,  §  532 ;  Judson  v.  Western  Railroad^  4  Allen,  520. 
Hence  it  results,  by  inevitable  implication,  that  when  an  owner  of 
goods  delivers  them  to  a  carrier  to  be  transported  over  his  route,  and 
thence  over  the  route  of  a  succeeding  carrier,  or  the  routes  of  several 
successive  carriers,  lie  makes  and  constitutes  the  persons  to  whom  he 
delivers  them  his  forwarding  cf^ew/^,  for  whose  acts  in  the  execu- 
noN  OF  THAT  AGENCY  HE  IS  HIMSELF  RESPONSIBLE.  And  therefore, 
if  the  several  successive  carriers  carry  the  goods  according  to  the  direc- 
tions which  are  given  by  the  forwarding  agents,  they  act  under  the 
authority  of  the  owner,  and  cannot  in  any  sense  be  considered  as 
▼rong-doers,  although  they  are  carried  to  a  place  to  which  he  did 
not  intend  that  they  should  be  sent  And  in  such  case,  the  last 
carrier  will  be  entitled  to  a  lien  upon  the  goods,  not  only  for  the 
freight  earned  by  him  on  his  part  of  the  route,  but  also  for  all  the 
freight  which  has  been  accumulating  from  the  commencement  of 
the  carriage  until  he  receives  them,  which,  according  to  a  very  con- 
venient custom,  which  is  now  fully  recognized  and  established 
as  a  proper  and  legal  proceeding,  he  has  paid  to  the  preceding 
carriers." 

The  principle  of  this  decision  is  just  as  applicable  to  a  case  of 
misdirection  by  the  forwarding  agent  concerning  the  amount  of 
back  charges  to  be  paid  by  the  succeeding  carrier,  as  to  a  mis- 
direction concerning  the  destination  of  the  goods.  Information  on 
both  subjects  is  within  the  scope  of  his  agency,  and  therefore  the 
principal  must  be  responsible  for  his  mistakes  or  defaults  in  respect 
to  either. 

Motion  for  a  reliearing  denied. 


FosHAT,  appellant,  v.  The  Town  of  Glen  Haybn. 

(35W18.S88.) 
LtabUU^  of  town  for  eondUion  of  highvoay—Gbitruetums, 

within  the  limits  of  a  liighway^natarally  calcalated  to  frighten  hone* 
of  ordinarj  gentleneM,  may  constitate  sach  deficiencies  in  the  waj  m  to 
louder  the  town  liable,  even  though  ao  far  removed  from  the  traveled  path 
M  to  avoid  aU  danger  of  collision.  An  inatruction  to  the  Jnry  to  the  0Q» 
tniy  of  this  rule  la  orroneooa. 
Vol.  m  —10 
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AonoK  for  damages  to  plaintiff  in  consequence  of  defective  and 
insnfflcient  highway.  The  plaintiff^  his  horses  and  carriage  were 
injnred  to  the  amount  of  $3fi00  (as  is  claimed  in  the  complaint)  by 
the  horses  taking  fright  at  a  certain  ^'hollow,  burnt  and  blackened 
log,  lying  close  to  the  traveled  part'*  of  the  highway  on  which  he 
was  di*ifing,  and  without  any  negligence  on  his  part  The  plaintiff 
sought  to  make  the  town  liable  under  section  120^  ch.  19,  R.  S., 
which  provides  as  follows : 

'^  If  any  damage  shall  happen  to  any  person,  his  team,  carriage 
or  other  property,  by  reason  of  the  Insufficiency  or  want  of  repairs 
of  any  bridge,  or  sluice-way,  or  road,  in  any  town  in  this  State,  the 
person  sustaining  such  damages  shall  have  a  right  to  sue  for  and 
recover  the  same  against  such  town  in  any  court  haV^ing  jurisdiction 
thereof' 

Verdict  was  rendered  in  favor  of  defendant,  a  new  trial  was 
denied,  and  plaintiff  appealed  from  judgment  on  verdict 

Paine  £  Carter^  for  appellant 

Barber  £  Dewey ^  for  respondent 

Paine,  J.  There  is  one  error  for  which  this  judgment  must  bo 
reversed.  It  is  in  the  following  instruction  given  to  the  jury: 
**  That  an  object  existing  within  the  limits  of  the  highway,  but 
leaving  the  traveled  path  unobstructed,  so  that  the  traveler  is  safe 
from  collision  with  it,  is  not  an  insufficiency  in  the  way,  merely 
because  it  exposes  the  traveler's  horse  to  become  frightened  at  the 
sight  of  it,  and  the  town  in  such  case  would  not  be  liable.''  We 
adopt  upon  this  subject  the  rule  established  by  the  supreme  courts 
of  Vermont,  New  Hampshire  and  Connecticut,  that  objects  within 
the  limits  of  a  highway,  naturally  calculated  to  frighten  horses  of 
ordinary  gentleness,  may  constitute  such  deficiencies  in  the  way  as 
to  render  the  town  liable  even  though  so  far  removed  from  the  trav- 
eled path  as  to  avoid  all  danger  of  collision.  The  authorities  are  all 
referred  to  and  commented  on  in  a  very  able  opinion  by  the  supreme 
court  of  Vermont  in  the  case  of  Morse  v.  Richmond,  41  Vt  435. 

The  counsel  for  the  respondent,  while  not  denying  this  to  be  the 
law,  endeavored  to  obviate  the  objer»tion  to  the  instruction  under 
consideration,  by  so  construing  it  as  to  avoid  a  conflict  with  the  rule. 
If  I  correctly  understood  him,  he  claimed  that  it  was  correct  to  say 


Digitized  by 


Google 


JANUARY  TERM,  1870.  75 

Foflhaj  y.  The  Town  of  Olen  Hayen. 

that  an  object  outside  of  the  traveled  path  did  not  constitute  a 
defect,  merely  because  it  exposed  horses  to  be  frightened,  unless  the 
object  was  naturally  calculated  to  produce  that  result,  and  that  the 
instruction  as  given  did  not  include  the  latter  proposition,  and  there* 
fore  could  not  be  said  to  be  wrong. 

But  such  an  interpretation  overlooks  the  obvious  meaning  of  the 
instruction.  It  was  asked  for  by  the  defendant's  counsel  on  the  trial 
It  was  designed  to  be  applicable  to  the  facts  appearing  in  the  evi- 
dence. The  real  legal  question  in  the  case  was,  whether  an  object  in 
the  highway,  outside  of  the  traveled  path,  calculated  to  frighten 
horses,  constituted  any  such  insufficiency  as  rendered  the  town  liable. 
The  evident  object  of  this  instruction  was  to  tell  the  jury  that  it  did 
not  It  is  well  fhtmed  to  accomplish  that  object,  and  such  only  is 
its  natural  interpretation.  True,  it  does  not  expressly  characterize 
the  object  referred  to  as  one  calculated  to  frighten  horses.  But  it 
obviously  assumes  that  fact  It  would  be  wholly  inapplicable  and 
frivolous  unless  understood  as  referring  to  such  an  object  The  very 
statement  that  an  object  exposes  the  traveler's  horse  to  become 
frightened  at  the  sight  of  it,  implies  that  the  sight  of  it  might 
naturally  produce  that  result  The  word  "  merely,"  as  used  in  it, 
does  not  relate  to  the  degree  of  the  tendency  of  the  object  to  pro- 
duce  fright,  as  though  the  court  had  told  the  jury  that  an  object  was 
not  necessarily  a  deficiency  in  the  road,  because  it  was  barely  possi- 
ble  that  a  horse  might  be  frightened.  But  the  word  "merely"  was 
used  to  distinguish  between  the  liability  to  frighten  horses,  and  other 
modes  of  causing  injury.  The  plain  meaning  of  the  instructions 
Beema  to  be,  that  where  there  is  an  object  in  the  highway  naturally 
calculated  to  frighten  horscs,  no  matter  how  great  its  tendency  to 
produce  that  result,  if  that  is  the  only  objection  to  it,  it  is  not  such 
io  insufficiency  as  to  render  the  town  liable.  This  was  in  conflict 
with  the  rule  as  above  stated  ;  and  the  judgment  must  be  reversefl, 
•od  a  new  trial  had. 

So  ordered. 
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(»  Wis.  SOL) 

FXre  in$uranes  -^eftti  of  agent' $  neglect  to  correctly  torite  down  ansioers  to  6*- 

terrogatoriee. 

The  defendants  iosaed  a  policy  o(  insurance  on  plaintiff's  factory  upon  a  writ- 
tei:  application,  signed  by  him,  wherein  it  was  set  forth,  in  answer  to  printed 
interrogatories,  that  the  premises  were  worked  during  certain  hours,  that 
a  night-watchman  was  always  on  duty,  and  that  there  was  a  force  pump  on 
the  premises  for  putting  out  fires,  and  that  it  was  always  in  condition  for 
immediate  use.  The  defendant's  agent  who  effected  the  insurance  was  in- 
formed by  the  plaintiff  at  the  time,  that  the  factory  was  not  run  during  the 
winter  season,  and  that  there  was  then  no  watchman  kept,  nor  pump  ready 
for  use.  The  agent  himself  filled  up  the  application,  and  wrote  down  such 
portions  of  plaintiff's  answers  as  he  considered  material.  The  policy  pro 
vided  that "  the  company  will  be  responsible  for  the  accuracy  of  surveys 
made  by  its  agents."  The  factory,  having  been  burned  during  the  winter 
season,  the  company  denied  its  liability  on  the  ground  that  the  undertaking 
of  the  plaintiff  regarding  watchman  and  pump  had  not  been  complied 
with.    Held,  that  the  defendants  were  liable. 

A.PPEAL  from  a  judgment  entered  on  a  verdict  for  the  plaintifb 
m  an  action  on  an  insurance  policy. 

The  plaintiflfs  procured  from  the  Buckeye  Mutual  Insurance 
Company  a  policy  of  insurance  on  their  steam-power  stave  factory 
in  Wrightsville,  Wisconsin.  The  risk  was  effected  through  one 
Fisher,  an  agent  of  the  company,  who  forwarded  to  the  company 
a  printed  form  of  application,  filled  up  and  indorsed,  as  follows : 
Survey  of  stave  factory  at  Wrightsville,  Wisconsin,  owned  and 
occupied  by  Messrs.  May  &  Co.  This  survey  contained  the  name 
and  residence  of  the  applicants,  the  nature  of  the  property  sought 
to  be  insured,  etc.;  also  written  answers  to  the  printed  questions 
contained  therein,  the  following  of  which  only  need  be  given : 

"12.  Hours.  During  what  hours  are  the  premises  worked? 
(Six  A.  H.  to  seven  p.  h.  ;  sometimes  seven  p.  m.  to  six  a.  h.)  How 
many  hands  employed  ?  (About  twenty.)  15.  Watchman.  Have 
you  a  night-watch  always  on  duty?  (We  have.)  Is  the  building 
left  alone  at  any  time  after  the  watchman  goes  off  duty  in  the 
morning  until  he  returns  to  his  charge  at  evening?  (It  is  not) 
Is  any  duty  required  of  him  other  than  watching  for  the  safety  of 
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tiie  premises?  (Kone.)  19.  Force-pump.  Is  there  a  force-pump 
upon  the  premises  expressly  for  putting  out  fire  f  (There  is.)  Is  it 
a  good  pump,  and  at  all  times  in  condition  for  immediate  use  ?  (It 
k)  How  often  is  it  tried  to  know  if  it  is  in  order  ?  (Every  two  or 
three  days.)**  ♦  ♦  ♦  ♦  ^ig^  ^Yiq  following  covenant:  "And 
the  said  applicants  hereby  covenant  and  agree  to  and  with  said 
company  that  the  foregoing  is  a  just,  full  and  true  exposition  oi 
ail  the  facts  and  circumstances  in  regard  to  the  condition,  situation, 
value  and  risk  of  the  property  to  be  insured,  so  far  as  the  same  are 
known  to  the  applicant,  and  are  material  to  the  risk.'*  This  uppli- 
eation  was  signed  by  the  plaintiffs  in  their  firm  name,  and  is 
referred  to  in  the  policy  as  the  "  warranty*'  of  the  insured,  and  " a 
part  **  of  said  policy. 

The  policy  which  was  issued  thereon  contained  the  following 
conditions,  which  were  made  a  part  of  the  contract:  "Applications 
for  insurance  must  sp^ify  the  construction,**  etc.,  "and  a  false 
description  by  the  assured  of  a  building,  or  of  its  contents,  or  tlie 
amission  to  make  known  any  fact  material  to  the  risk,  or,  in  a 
Talued  policy,  an  overvaluation,  shall  render  absolutely  void  a 
policy  issued  upon  such  description  or  valuation.  But  the  com- 
pany will  be  responsible  for  the  accuracy  of  surveys  and  valuations 
made  by  its  agents. 

"All  persons  insured  by  this  company  and  sustaining  loss  or 
damage  by  fire  are  forthwith  to  give  notice  thereof  to  the  company, 
and  as  soon  after  as  possible  to  deliver  in  a  particular  account  of 
such  loss  or  damage,  signAd  with  their  own  hands,  and  verified  by 
their  oath  or  afl&rmation,**  etc.  'Whenever  a  policy  is  made  and 
issued  upon  a  survey,  description  or  representation  of  certain  prop- 
erty, such  survey,  description  or  representation  shall  be  taken  and 
deemed  to  be  a  part  and  portion  of  such  policy  and  a  warranty  on 
the  part  of  the  insured,  as  fully  as  if  the  same  were  therein  written 
or  referred  to.** 

The  factory  insuted  was.  burned  in  January  following  the  insur- 
ance. The  company  refused  to  pay  the  loss  on  the  ground  that  the 
insured  had  not  complied  with  the  warranty  in  the  application  in 
that,  at  the  time  of  the  fire,  and  for  about  thirty  days  previous,  the 
premises  were  not  worked,  nor  any  watchman  kept— nor  force- 
pump  in  readiness  as  had  been  set  forth  in  the  application ;  also,  on 
the  ground  that  the  insured  forthwith  give  notice  of  the  loss,  nor 
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deliver  to  the  company  a  particular  account  of  such  loss,  signed 
with  their  own  hands  and  verified  with  their  oath  or  affirmation. 

At  the  trial  it  appeared  that  the  application  had  been  filled  np, 
and  the  answers  to  the  interrogatories  written  down  by  Fisher,  the 
ftgent  of  the  company ;  that  he  had  gotten  his  information  from  visit- 
ing the  propeity,  and  from  statements  of  the  plaintiff;  also,  that 
the  plaintiff  had  informed  the  agent  at  the  time  of  the  application 
that  the  factoiy  was  not  run  during  the  winter,  and  that  the 
ar.swors  about  watchmen,  force-pump,  etc.,  only  applied  to  the  time 
when  the  mill  was  in  operation. 

On  the  question  of  notice  and  proof  of  loss,  it  appeared  that 
three  or  four  days  after  the  loss,  plaintiffs  gave  notice  to  Fisher,  the 
agent,  who  prepared  the  proofs  of  loss,  which  were  sworn  to  by  one 
of  the  plaintiffs,  and  left  with  Fisher  to  be  forwarded,  but  that  said 
oath  was  not  duly  certified  by  a  magistrate.  Further,  that  about 
eight  days  after  the  fire,  Fisher  gave  notice  of  loss  to  the  secretary  of 
the  company,  who  replied:  "You  can  forward  proofs  to  this  office 
for  us  to  look  over,  but  give  no  encouragement  as  to  pay  until  I  can 
look  it  over ;  '*  that  Fisher  forwai'ded  the  proofs,  and  that  in  April 
following,  the  secretary  wrote  to  Fisher  requesting  him  to  tell  plain- 
tiffs that  the  company  declined  t)  pay  the  loss  on  the  ground  th^t 
Ihcy  had  not  kept  a  watchman. 

The  court  instructed  the  jury  that  it  was  plaintiffs'  duty  to  gi\e 
the  company  notice  of  loss  forthwith,  and  that  it  was  for  them  to 
say  whether  they  did  so ;  but  that  if  the  company,  in  subsequently 
directing  its  agent  to  receive  and  forward  the  proofs,  and  in  all  its 
negotiations  with  the  plaintiffs  did  not  raise  any  such  question,  but 
received  the  proofs,  and  passed  upon  the  claim  on  other  grounds 
without  notifying  plaintiff  of  any  defect  in  proofs,  then  the  jury 
might  find  that  it  had  waived  a  strict  compliance  with  the  require- 
ment of  the  policy  in  that  regard.  Also,  that  if  the  plaintiffs  cor- 
rectly stated  to  Fisher  the  present  and  future  condition  of  tne 
premises,  and  the  latter  had  omitted  to  incorporate  such  answers 
and  statements  in  the  application,  the  company  were  liable  for  the 
omission  and  not  the  assured. 

Verdict  for  the  plaintiff,  and  from  the  judgment  entered  theieon 
defendants  appealed. 

OarpmUer  £  CJiase,  for  appellant 

The  representations  contained  in  the  application  were  warranties 
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of  ft  continaance  of  the  same  state  of  things.  Clark  v.  Ins*  Co.^  8 
How.  (TJ.  S.)  235 ;  Roberta  v.  Ins.  Co.^  3  Hill,  501 ;  Kennedy  t.  Ins. 
Co.,  10  Barb.  285 ;  Jefferson  l7is.  Co.  v.  Cothealy  7  Wend.  72 ;  Stout  v. 
Ins.  Co.y  12  Iowa,  371 ;  Tehhetts  v.  Ins.  Co.,  1  Allen,  305 ;  Glendah 
Woolen  Co.  v.  Ins.  Co.,  21  Conn.  19;  19  N.  Y.  179;  17  id.  391;  U 
Mees.  &  Wels.  95 ;  Barrett  v.  Lis.  Co.,  7  Cush.  175 ;  16  Wis.  523. 

The  written  cx)ntract  cannot  be  changed  by  the  conversations  of 
the  parties.  Brown  y.  Ins.  Co.,  18  N.  Y.  385;  Jennings  v.  Ins.  Co., 
2  Denio,  75;  Eigginson  v.  Dall,\^  Mass.  9G;  14  id.  12;  2  Allen, 
569;  Finney  v.  Ins.  Co.,  8  Met  348 ;  Lee  y.  Ins  Co.,  3  Gray,  583 ; 
Barrett  v.  Ins.  Co.,  7  Cush.  175 ;  Ke^inedy  v.  Itis.  Co.,  10  Barb.  285  ; 
'Chase  v.  Ins.  Co.,  20  N.  Y.  52  ;  7  Gray,  261.  The  defendant  did  not 
waive  the  defects  in  notice  and  proofs  by  giving  the  case  an  exami- 
nation. Trash  v.  Ins.  Co.,  29  Pa.  198;  St.  Lotiis  Ins.  Co.  v.  Kyle, 
11  Ma  278 ;  Cornell  v.  Ins.  Co.,  18  Wis.  387. 

B  W.  Eeyes  with  J.  C.  Hopkins,  of  counsel  for  respondents. 

Paiite,  J.  We  shall  not  attempt  to  detennine  how  far  a  plain* 
tiff  in  an  action  on  a  policy  of  insurance  is  bound  to  introduce 
p^>of,  in  the  first  instance,  of  a  continued  compliance  on  his  pari 
with  all  the  provisions  in  the  policy,  in  order  to  avoid  a  motion  for 
a  nonsuit  It  has  been  said  by  a  Avriter  on  this  subject,  who  refers 
to  authorities  upon  the  point,  that  he  must,  in  the  first  instance, 
prove  a  compliance  "  with  express  warrantees  and  conditions  prece- 
dent.'*  2  Phillips  on  Insurance,  p.  653.  But  these  companies  have 
adopted  the  practice  of  inserting  a  provision  that  every  thing  said  by 
the  assured  in  reference  to  the  subject-matter  should  be  considered 
as  an  express  and  continuing  waiTanty  during  the  life  of  the  policy* 
And  it  would  be  intolerable,  if,  by  reason  of  this,  plaintiffs  in  such 
cases  were  bound,  in  the  first  instance,  to  introduce  affirmative  proof 
of  the  truth  of  every  representation  made,  and  of  a  continuous 
compliance  with  every  answer  as  to  the  mode  of  using  the  property. 
There  are  some  things  which,  from  the  nature  of  such  contracts, 
are  conditions  precedent,  and  a  compliance  with  which  the  plaintiff 
ought  to  prove,  to  establish  a  prima  facie  case.  There  are  others 
which  are  from  their  natures  conditions  subsequent,  or  exceptions 
to  the  liability  of  the  company,  and  which  should  properly  be  pre- 
sented as  defensea  And  whether  the  companies,  by  inserting  this 
provision  that  every  thing  said  by  the  assured  shall  be  an  express 
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warranty,  can  change  the  essential  character  of  these  provisions, 
and  impose  on  plaintifis  the  burden  of  proving  affirmatively  the 
truth  of  every  statement  made,  in  order  to  establish  a  prima  facie 
case,  may  constitute  a  question  of  some  interest  when  it  becomes 
necessary  to  decide  it 

But  in  this  case  the  motion  for  a  nonsuit  was  overruled.  And 
the  defendant  assumed  the  burden  of  showing  a  non-compliance 
by  the  plaintiffs  with  all  the  conditions  of  the  policy  in  respect  to 
which  a  non-compliance  was  claimed.  Both  parties  introduced 
fully  their  evidence  upon  this  subject  The  question  then  is, 
whether,  upon  the  case  as  it  was  finally  submitted  to  the  jury,  the 
appellant  has  any  thing  to  complain  of.  It  is  a  familiar  rule,  that 
even  when,  strictly  speaking,  a  motion  for  a  nonsuit  ought  to  have 
been  granted  for  some  defect  in  the  proof,  yet,  if  it  is  overruled  and 
the  defect  subsequently  supplied,  there  is  no  ground  for  reversal. 

The  principal  reason  why  the  company  denies  its  liability  is,  the 
alleged  fact  that  the  assured  did  not  comply  with  the  undertakin<r 
to  keep  a  night  watchman,  and  to  keep  the  factory  running,  and  to 
have  the  pump  in  constant  readiness  for  use.  The  property  insured 
was  a  stave  factory  worked  by  steam.  This  alleged  undertaking  of 
the  assured  to  keep  a  watchman  constantly,  to  keep  the  factory  run- 
ning through  the  life  of  the  policy,  and  to  have  the  pump  always  in 
readiness  for  use,  is  founded  upon  the  answers  b)  the  questions  ordi  • 
narily  put  in  respect  to  the  mode  of  using  the  property. 

The  answer  to  the  question,  "During  what  hours  are  the  prem 
ises  worked?*'  was,  " From  6  a.  m.  to  7  p.  m.;  sometimes  from  7  p. 
M.  to  6  A.  M.** 

To  the  question,  '*  Have  you  a  night  watchman  always  on  duty  ?  *' 
the  answer  was,  "  "We  have." 

It  was  also  stated  that  the  building  was  not  left  alone  at  any  timo 
after  the  watchman  went  off  duty  in  the  morning  until  he  returned 
at  evening. 

It  was  said,  also,  that  there  was  a  good  force-pump  on  the  prem- 
ises expressly  for  putting  out  fire,  and  that  it  was  "at  all  times  t;i 
condition  for  immediate  useJ*  Also,  that  it  was  tried  every  two  or 
three  days  to  know  if  it  was  in  order. 

It  may  be  true,  as  claimed  by  the  appellant,  that,  according  to 
the  current  of  authority,  these  statements  would  be  held  to  be  con- 
tinuing warranties  that  the  same  state  of  things  should  continue 
daring  the  life  of  the  policy.    But  it  has  always  seemed  to  me  that 
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to  «pplj  that  role  to  oases  of  this  character  was  to  impose  on  the 
transaction  a  construction  which  it  does  not  fairly  or  reasonably 
bear,  and  to  make  a  contract  for  the  parties  which  they  did  not 
make  for  themselyes. 

Both  the  qaestions  and  answers  in  such  cases  purport  to  relate 
only  to  the  then  existing  condition  of  things.  Notwithstanding 
this,  it  is  entirely  reasonable  and  just  to  say,  that,  in  respect  to 
those  things  that,  according  to  the  usual  course  of  the  business,  are 
permanent  and  continuing,  the  parties  intend  to  agree  that  they 
shall  be  kept  in  the  same  condition.  The  assured  undertakes  to 
make  no  changes  in  the  condition  of  the  premises  or  the  mode  of 
using  them,  outside  of  the  usual  mode  of  conducting  the  particular 
bnsiness. 

But  it  seems  to  me  a  stretch  of  construction  to  say  that  the 
assured  undertakes,  by  such  answers,  to  continue  to  use  the  prop- 
erty,  through  the  life  of  the  policy,  in  the  precise  manner  then  indi- 
cated, though  such  continued  use  would  be  contrary  to  the  well- 
known  usage  and  nature  of  the  particular  business.  Thus,  suppose 
a  policy  should  be  taken  in  the  summer  for  one  year  on  a  steamboat 
used  in  navigation.  Suppose  a  similar  class  of  questions  should  be 
pat  and  answered.  The  owner  is  asked,  ^'During  what  hours  is 
the  boat  run?"  He  answers,  "It  is  run  night  and  day.'*  He 
says  that  a  regular  watch  is  kept  at  all  hours  of  the  night ;  that 
there  are  pumps  worked  by  the  engine,  ready  at  all  times  for  imme- 
diate use  to  extinguish  fires ;  and  that  a  dozen  hands  are  employed 
on  the  boat  Would  there  be  any  reason  in  holding  that  this  was 
an  undertaking  by  the  assured  that  the  same  condition  of  things 
should  exist  through  the  winter  months,  when  the  boat  was  not 
used,  but  was  frozen  in  the  ice  of  some  river  ?  Manifestly  not  It 
would  be  absurd  to  assume  that  the  parties  so  intended  or  under- 
stood. 

The  same  thing  seems  equally  true  here.  It  was  proved  that  the 
bctory  was  never  run  in  the  winter.  This  fact  was  well  known  to 
the  agent  of  the  company,  and  the  assured  knew  that  he  understood 
it  It  is  true  of  most  of  the  mills  that  are  engaged  in  the  great 
lumbering  business  of  this  State.  When,  therefore,  a  policy  is  taken 
out  upon  one  of  these  mills,  or  a  factory  like  this,  while  it  is  run- 
ning, and  questions  are  asked  and  answered  truly  as  to  the  descrip- 
tion of  the  property  and  the  mode  in  Which  it  is  then  used,  it  would 
be  as  unreasonable  to  say  that  they  amounted  to  a  warranty  by  the 
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assured  that  the  same  state  of  things  should  continue  during  the 
winter  months,  when,  according  to  the  usual  custom  and  course  of 
the  business,  the  property  was  not  used  at  all,  as  it  wotild  be  to  say 
so  in  the  case  of  the  steamboat  I  agree  fullj  with  the  remarks  of 
the  circuit  judge  upon  this  pointy  who  gave  it  as  his  o|)inion  that 
the  only  reasonable  construction  of  sucli  a  policy  was,  that  "  those 
provisions  in  relation  to  the  number  of  liands  employed,  the  force- 
pump  and  the  night  watch,  related  only  to  the  time  or  season  of 
the  year  when  that  mill,  or  those  of  a  similar  character,  were 
operated." 

Upon  this  subject  I  have  given  my  own  views,  as,  in  consequence 
of  other  facts  appearing  in  the  case,  it  became  unnecessary  for  the 
court  to  decide  the  question.  There  seems  to  be  a  conflict  of 
authorities  upon  the  point,  and  there  are  certainly  some  very 
respectable  ones  which  would  sustain  the  construction  that  I  have 
suggested  ought  to  be  put  upon  this  policy.  See  Schmidt  v.  Insur- 
ance Co^,  41  111.  295,  and  cases  cited. 

Those  other  facts  are,  that  the  whole  truth  in  relation  to  these  mat- 
ters was  fully  disclosed  to  the  agent  of  the  company  by  the  assured^ 
and  that  he  himself  prepared  the  papers,  filled  vip  the  application,  and 
wrote  down  such  portions  of  the  answers  as  he  considered  material  or 
important.  The  assured  explicitly  informed  him  that  the  night 
watch  was  kept,  and  the  pump  examined  and  kept  in  readiness  for 
use  only  when  the  mill  was  running.  This  fully  appears  by  his  own 
testimony,  and  he  says,  probably  with  good  reason,  that  he  did  not 
write  that  down  in  the  answers,  beciause  he  considered  that  the  risk 
was  much  less  when  the  factory  was  not  running,  even  without  any 
of  these  precautions,  than  it  was  when  running  with  them  all. 

The  recent  cases  upon  this  subject  fully  sustain  the  position,  that, 
upon  this  state  of  faJcts,  the  company  is  responsible  for  the  accuracy 
and  omissions  of  its  agent,  even  without  any  express  undertaking 
to  be  so,  and  that  it  cannot  avoid  liability  by  reason  of  any  dis- 
crepancy between  the  real  facts  as  disclosed  to  him  and  his  presenta- 
tion of  them  in  the  papers.  The  tendency  of  modem  decisions  has 
been  strongly  to  hold  these  companies  to  that  degree  of  responsi- 
bility for  the  acts  of  the  local  agents  which  they  scatter  through  the 
country,  that  justice  and  the  due  protection  cf  the  people  demand, 
without  regard  to  private  restrictions  upon  their  authoiity,  or  to 
cunning  provisions  inserted  in  policies  with  a  view  to  elude  just 
rosponfibility.    See  the  foUoiving  authorities :  Rowley  v.  Ins.  Co.^  36 
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N.  Y.  650;  Columbia  Ins.  Co.  t.  Cooper,  60  Penn.  Si  331 ;  ViOe  y. 
Germania  Ins.  Co.  (supreme  court  of  Iowa),  Western  JuiJst,  Octo- 
ber, 1868, 297;  Franklin  v.  Atlantic  Fire  Ins.  Co.,  42  Mq.  467;  Ins. 
Co.  V.  Schettelery  38  IlL  166. 

Some  of  these  cases  are  directly  to  the  eflfect  that,  upon  the  facts 
here  presented,  the  company  would  be  liable  for  a  loss  happening  as 
this  did,  after  the  factory  had  stopped  running,  although  there  was 
no  night  watch,  and  no  pump  in  readiness  for  use. 

We  think  the  same  conclusion  follows,  in  this  case,  Arom  an 
express  stipulation  in  the  policy.  The  company  there  agrees,  that 
it  **  wUl  be  responsible  for  the  accuracy  of  surveys  and  valuations 
made  by  its  agentsP  Its  counsel  claim  that  the  word  "  survey,"  as 
here  used,  means  only  that  which  was  merely  matter  of  measure- 
ment or  description.  But  we  think,  whatever  may  be  its  strict 
meaning,  it  has  acquired,  in  insurance  cases,  a  general  meaning  which 
includes  what  is  commonly  called  the  application,  which  contains 
the  questions  propounded  on  behalf  of  the  company,  and  the  answers 
of  the  assured.  It  was  evidently  used  in  this  general  sense  in  this 
policy.  It  first  states  what  the  application  must  contain.  It  then 
di^clares  that  any  false  description  by  the  assured,  or  omission  to 
make  known  any  fact  material  to  the  risk,  shall  render  the  policy 
foid.  And  then  immediately  follows  the  provision  above  quoted : 
*  But  the  company  will  be  responsible  for  the  accuracy  of  surveys 
made  by  its  agents." 

The  context  shows  that  the  subject-matter  to  which  this  clause 
nad  reference  was  the  application.  And  the  entire  provision  relat- 
mg  to  that  subject  was  evidently  intended  to  inform  the  assured 
what  the  application  must  contain,  and  for  what  failures  he  would 
be  held  responsible,  but  also  to  inform  him  that,  where  those  appli- 
cations were  filled  out  by  the  agents,  in  accordance  with  the  usual 
practice,  the  company  would  be  responsible  for  their  accuracy,  where 
the  facts  were  fully  and  truly  represented  to  them.  Notwithstand- 
ing what  is  said  in  Denny  v.  Ins.  Co.,  13  Gray,  497,  we  think  this 
was  the  evident  meaning  of  the  word  "  survey  "  as  used  in  this  pro- 
vision. And  the  case  of  Olendale  Man.  Co.  v.  TJie  Protection  Ins. 
Co.,  21  Conn.  19,  which  was  cited  by  the  appellant  upon  another 
point,  is  a  direct  authority  to  show  that  the  word  has  this  general 
meaning.  The  court  says,  on  page  32:  "Fire  policies  are  issued 
upon  certain  interrogatories  and  answers,  denominated  the  survey, 
«ften  extending  over  two  or  more  pages,  and  embracing  not  only 
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fhe  present  but  the  fbture  condition  of  things,  and  the  future  oon« 
duct  of  the  insured.'^ 

We  hare  no  hesitation^  therefore,  in  holding  that  this  is  the  true 
meaning  and  effect  of  this  clause  in  the  policy.  And  it  only  shows 
that  in  this  case  the  company  expressly  assumed  a  responsibility, 
which,  in  the  absence  of  such  an  assumption,  the  court,  upon  the 
facts  of  this  case,  would  have  imposed  upon  it  And  the  company 
in  such  case  is  held  liable,  not  upon  the  ground  that  parol  evidence 
may  vary  the  written  contract,  but  that  the  company  is  estopped 
from  staking  advantage  of  the  blunders  of  its  own  agents  to  avoid 
liability,  after  it  has  itself  received  the  full  benefit  of  the  contract 

In  this  case  there  is  no  ground  for  the  objection  that  parol  evi- 
dence is  admitted  to  vary  the  contract,  for  the  contract  itself,  in 
expressly  providing  that  tilie  company  would  be  responsible  for  the 
accuracy  of  surveys  made  by  its  agents,  evidently  contemplated  an 
inquiry  into  the  question,  whether  the  agent,  in  filling  out  the  appli- 
cation, had  accurately  stated  the  answers  of  the  assured. 

In  respect  to  the  claim  that  the  proof  of  loss  was  not  in  time,  the 
court  instructed  the  jury  correctly,  both  as  to  what  constituted  a 
strict  compliance  with  the  provision,  and  what  would  constitute  a 
waiver  on  the  part  of  the  company.  The  subsequent  conduct  of 
the  company  was  fully  sufficient  to  warrant  the  jury  in  finding  a 
waiver,  if  there  was  any  defect,  and  the  secretary  expressly  testified 
that  they  made  no  objection  ui>on  that  ground. 

This  disposes  of  all  the  questions  that  seem  material  to  be  noticed. 

Judgment  affirmed. 

NOTB.~8ee  Th€  Anna/pdUs^  etc,  BaUroad  Company  t.  The  President  eU^  of  the  B^ilM* 
more  Flrt  Iruuranee  Company,  po§t. 
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(»WIb.800l) 
JitritdieHon  qf  6kUe  eourii — MUitcvry  pinoer'^Babeaa  eorpu$. 

The  SUte  eomts  have  aathority  to  inquire,  upon  a  writ  of  "Jiabeoi  corpua,  into 
the  caufle  of  detention  of  any  prisoner  held  within  the  State  by  a  military 
officer  of  the  United  States,  and  to  order  his  dischafge. 

A  minor,  ander  the  age  of  eighteen,  enlisted,  declaring  himself  oyer  eighteen 
years  of  age,  but  not  swearing  to  the  statement,  and  subsequently  escaped, 
and  was  arrested  as  a  deserter.  On  petition  of  the  father  of  the  recruit  a 
writ  of  hab&u  earjnu  was  issued  from  a  State  court,  and  the  prisoner  dis- 
diarged.  Beld,  that  the  State  court  had  jurisdiction.  (Dixon,  C.  J., dissent- 
ing.) 

Wbit  of  habeas  corpus  and  certiorari  to  the  court  below. 

Edward  Tarble,  sub  nomine  Frank  Brown,  enlisted  in  the  United 
States  army  at  Madison,  Wisconsin,  on  the  27th  of  July,  18G9,  being 
then  under  eighteen  years  of  age.  The  recruit  represented  himself 
to  be  1^  mty-one  years  and  one  month  old,  but  did  not  swear  to  hia 
statement  The  oath  of  enlistment  and  allegiance  was  taken,  and 
young  Brown,  alias  Tarble,  was  duly  enrolled  a  soldier  in  the  United 
States  service.  He  subsequently  escaped,  was  reported  as  a  deserter, 
and  delivered  himself  up.  The  father  of  the  said  Tarble,  on  the 
10th  August,  1869,  applied  for  a  writ  of  luibeas  corpus  to  the  court 
commissioner  of  Dane  county,  who  granted  the  writ,  procured  the 
body,  and,  relying  on  section  2,  chapter  25  of  the  acts  of  the  37th 
oongress  (which  provides  that  no  person  under  the  age  of  eighteen 
ahall  be  mustered  into  the  United  States  service),  discharged  the 
prisoner.  The  act  of  congress  referred  to  also  provides  that  the 
oath  of  enlistment  taken  by  the  recruit  shall  be  conclusive  fts  to  his 
age.  The  officer  who  held  the  prisoner  then  applied  to  this  oourt 
fo  a  certiorarif  and  the  matter  came  here  for  review. 

P.L,SJ.  C.  SpooTier,  for  petitioner. 

0.  W.  Bazleion,  United  States  district  attorney,  for  respondent 

Paikb,  J.  This  was  a  writ  of  habeas  corpus  to  procure  the  dis- 
diarge  of  a  minor  held  in  the  custody  of  the  recruiting  officer  of  the 
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United  States  as  an  enlisted  soldier.  On  the  hearing,  the  court 
commissioner  made  an  order  for  his  discharge,  and  the  record  is 
brought  here  by  certiorari. 

The  only  question  pressed  upon  our  consideration  by  the  district 
attorney  of  the  United  States  was,  that  of  the  jurisdiction  of  ♦be 
State  officer.  With  few  exceptions,  jurisdiction  in  this  class  of  ciises 
has  been  asserted  and  exercised  by  State  judicial  officers,  and  sus- 
tained by  the  highest  State  courts  from  the  beginning  of  the  govein 
ment  down  to  the  present  day.  I  shall  not  attempt  any  review  of 
the  numerous  authorities  on  the  subject.  They  are  nearly  all 
referred  to  in  a  note  in  2  Abbott's  National  Digest,  609. 

Upon  principle,  it  has  always  seemed  to  me  that  the  jurisdiction 
was  very  clear,  and  that  it  resulted  necessarily  from  the  very  nature 
and  scope  of  the  writ  of  habeas  corpus,  and  the  absence  of  any  pro- 
vision in  the  federal  constitution  in  any  way  abridging  the  well- 
settled  power,  of  the  State  courts  over  the  writ,  or  exempting  fedeml 
officers  from  its  operation.  This  great  writ  is  the  aegis  of  personal 
liberty.  It  was  established  by  the  founders  of  constitutional  free- 
dom in  England,  and  was  ever  upheld  by  them  with  a  strong  hand 
against  all  the  encroachments  of  arbitrary  power.  None  were  so 
high  as  to  be  exempt  from  obedience  to  it,  and  none  so  low  as  not  to 
be  entitled  to  invoke  its  protection.  And  we  must  ever  remember 
with  sorrow,  if  not  shanie,  the  contrast  between  our  own  highest 
court  and  that  of  England,  presented  in  the  fact,  that,  while  ours 
was  denying  to  one  of  an  oppressed  race  bom  on  our  soil  the  poor 
privilege  of  even  suing  for  his  rights  in  a  federal  court,  the  queen's 
bench  sent  abroad  this  writ  into  Canada  to  protect  the  liberty  of 
one  of  that  same  race,  who  was  a  fugitive  and  a  wanderer  upon 
British  soiL 

The  high,  searching  and  imperative  character  of  the  writ  was  well 
settled  ajid  understood  at  the  time  of  the  adoption  of  the  constitu 
tion  of  the  United  States.  It  was  fully  recognized  by  the  pro 
vision  that  its  privilege  should  be  suspended  only  when,  in  cases  of 
rebellion  or  invasion,  the  public  safety  might  require  it.  The  full 
power  and  jurisdiction  to  issue  it  was,  at  that  time,  a  part  of  the 
undoubted  sovereignty  of  the  States.  And  as  the  constitution  did 
not,  in  any  manner,  abridge  that  power,  nor  exempt  federal  officeri 
from  its  operation,  by  all  the  settled  principles  of  constitutional  con- 
struction, the  jurisdiction  still  remains. 

Acting  upon  this  theory,  it  has  been  asserted  and  exercised  bj 
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iDOfli  of  the  State  tribunals^  with  little  serious  question,  until  the 
decision  of  the  supreme  court  of  the  United  Stat^  in  the  celebrated 
case  of  AhUman  y.  Booth,  21  How.  (IT.  S.)  506.  Although  that  case 
related  to  the  discharge  by  a  State  court  of  a  party  in  custody,  under 
Qie  final  sentence  of  the  district  court  of  the  United  States,  sinco  its 
decision  some  courts  have  applied  its  general  reasoning  to  cases 
where  the  party  was  detained  by  the  mere  ministerial  oificers  of  the 
federal  government  under  color  of  authority,  as  in  the  Spangler  case, 
11  Mich.  2d8.  Oiiiers  have  asserted  that  there  was  a  distinction 
between  cases  of  detention  under  the  judgment  of  a  judicial  tribu- 
nal, and  those  of  detention  by  mere  ministerial  ofQcers,  and  have 
refused  to  apply  the  doctrine  of  the  Ahleman  y.  Booth  case  to  the  lat- 
ter class.  Such  was  the  decision  of  Chief  Justice  Dillon,  of  Iowa, 
in  the  case  of  Anderson,  16  Iowa,  595.  There  is  some  plausibility 
in  this  distinction,  and  it  has  been  often  suggested,  as  will  be  seen 
by  referring  to  the  cases. 

But  my  opinion  is,  that  there  is  no  solid  distinction  between  the 
two  classes,  and  that  the  doctrine  of  Ableman  y.  Booth,  if  true  at  all, 
is  as  applicable  to  one  as  to  the  other.  Of  course,  in  saying  this,  I 
include  in  those  xBases  of  custody  under  judicial  sentence,  only  those 
Trhcre  the  court  pronouncing  the  sentence  had  no  jurisdiction ;  for 
in  1.0  other  has  any  right  to  interfere  ever  been  asserted.  And,  not- 
liUistanding  the  many  general  remarks  to  the  contraiy  in  the  opin- 
ion of  the  supreme  court  of  the  United  States,  this  court,  in  the 
Booth  case,  never  claimed  any  authority  whatever  to  "revise,"  annul 
or  set  aside  the  judgment  or  proceedings  of  the  federal  couii;  or 
ofiQcers.  It  was  never  guilty  of  the  absurdity  of  claiming  "para- 
mount jurisdiction  in  the  State  courts  over  the  courts  of  the  United 
States."  It  was  much  easier  to  impute  to  it  such  a  false  position, 
and  then  answer  that,  than  it  would  have  been  to  have  answered 
the  reasoning  upon  which  it  really  rested  its  decision.  It  proceeded 
upon  a  very  familiar  principle,  and  one  uniformly  acted  on  by  all 
courts.  That  is,  that  whenever,  in  any  court,  in  a  case  in  which  it 
has  jurisdiction,  the  validity  of  the  judgment  of  any  other  court  is 
drawn  collaterally  in  question,  it  must  decide  whether  the  court  ren- 
dering it  had  jurisdiction.  This  familiar  doctrine  has  never  been 
more  strongly  asserted  or  acted  on  than  by  tlxe  supreme  court  of  the 
United  States.  In  Williamson  v.  Berryy  8  How.  (U.  S.)  540,  that 
ooart  said:  *'But  it  is  an  equally  well-settled  rule  in  jurisprudence, 
ikit  the  jurifidiotion  of  any  court  exercising  authority  oye>*  a  sub- 
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ject  may  be  inquired  into  in  every  other  court,  when  the  proceedings 
in  the  former  are  relied  upon  and  brought  before  the  latter  by  a 
party  claiming  the  benefit  of  such  proceedings.  The  rule  prevaUs, 
whetlier  the  judgment  or  decree  has  been  given  in  a  court  of  admir- 
alty, chancery,  ecclesiastical  court,  or  court  of  common  law;  or 
whether  the  point  ruled  has  arisen  under  the  laws  of  nations,  the 
practice  in  chancery  or  the  municipal  laws  of  States." 

The  result  at  which  the  court  arrived  in  that  case,  in  exercising 
this  undoubted  right,  was  extraordinary  indeed.  It  treated  as  a 
nullity,  for  want  of  jurisdiction,  an  order  of  the  chancellor  of  New 
York,  made  under  a  law  of  that  State  relating  to  a  matter  wholly  sub- 
ject to  State  authority^  and  against  the  decision  of  the  highest  court 
of  New  York  sustaining  his  jurisdiction.  But  it  is  obvious  that  no 
error  in  the  result  of  the  inquiry  as  to  jurisdiction  has  any  tendency 
to  impeach  the  right  to  make  that  inquiry.  That  right  exists  from 
necessity,  and,  without  its  daily  exercise  by  all  courts,  litigation 
could  not  be  decided.  It  imports  no  assumption  of  authority  by 
the  court  making  the  decision  over  the  court  the  validity  of  n  hose 
judgment  is  passed  upon.  It  imports  no  power  to  "  revise,  annul 
or  set  aside  its  judgments.'*  The  inquiry  relates  solely  to  the  ques- 
tion of  jurisdiction.  If  that  existed,  then  t]}e  judgment,  no  matter 
how  otherwise  erroneous,  is  to  have  its  full  force  and  effect  The 
court,  where  it  is  drawn  collaterally  in  question,  can  go  no  further. 
But  if  that  did  not  exist,  then  there  is  nothing  to  "revise,  annul  or 
set  aside.*'  The  judgment  was,  then,  a  nullity  from  the  beginning. 
No  doctrine  in  law  is  better  settled  than  this.  In  truth,  the 
decisions  are  uniform  on  the  subject  In  the  case  last  cited,  the 
opinion  refers  to  the  decisions  of  that  court  upon  this  point,  and 
quotes  from  its  opinions  in  Elliott  v.  Peirsol,  1  Pet  340,  as  follows: 
"Where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every  ques- 
tion which  occurs  in  the  cause ;  and,  whether  its  decision  be  correct 
or  otherwise,  its  judgment,  until  reversed,  is  regarded  as  binding  in 
every  other  court  But  if  it  act  without  authorityy  its  tudgments 
and  orders  are  regarded  as  nullities.  They  are  not  voidable,  but 
simply  void,  and  form  no  bar  to  a  recovery  sought,  even  prior  to  a 
reversal,  in  opiwsition  to  them.  They  constitute  no  justification, 
and  all  persons  concerned  in  executing  such  judgments  or  sentences 
are  considered  in  law  as  trespassers.** 

That  court  suggests,  in  the  Booth  case,  that  this  court  could  no 
more  inquire  into  the  legality  of  the  imprisonment  of  a  citizen  of 
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this  State  within  its  borders,  under  the  order  of  a  federal  coart^ 
than  it  could  send  its  writ  into  Michigan  and  inquire  as  to  the 
legality  of  the  imprisonment  of  a  person  thei*e.    It  may  be  con- 
ceded that  the  State  and  federal  judicial  systems  are  distinct  ai.d 
separate,  and  independent  of  each  other  as  diose  of  different  Statea. 
Such  a  concession  is  clearly  contrary  to  the  existence  of  that  appel- 
late jurisdiction  oxer  the  State  courts  which  the  federal  court  has 
asserted  and  exercised.    But  the  repugnance  between  the  doctrine 
of  the  Booth  case,  now  under  consideration,  and  the  existence  of 
that  appellate  jurisdiction,  will  be  hereaHer  noticed.    I  allude  now 
to  that  illustration  of  the  court  simply  to  say  that,  if  the  validity 
of  a  judgment  of  a  court  of  Michigan  should  be  drawn  in  question 
in  any  court  of  this  State,  in  the  exercise  of  its  ordinary  jurisdic- 
tion, the  court  here  could  decide,  and  must  necessarily  decide, 
whether  the  court  of  Michigan  had  jurisdiction  to  render  it    The 
fiict  that  the  two  jurisdictions  are  utterly  foreign  to  each  other  does 
not  prevent  either  from  deciding  to  that  extent  upon  the  validity 
of  the  judgments  and  proceedings  of  the  other.     Here,  too/  the 
federal  authority  is  clear  and  emphatic.    In  the  case  of  Rose  v. 
Eimelyy  4  Granch,  241,  the  court  sustained  the  right  of  an  Ameri- 
can court  to  decide  collaterally  upon  the  jurisdiction  of  a  court  of 
BarUo  Doniingo.    The  chief  justice  said :  *'  The  great  question  to  be 
decided  is,  was  this  sentence  pronounced  by  a  court  of  competent 
jurisdiction?    At  the  threshold  of  this  interesting  inquiry  a  diffi- 
cidty  presents  itself,  which  is  of  no  inconsiderable  magnitude.    It 
is  this:   Can  this  court  examine  tJie  jurisdiction  of  a  foreign  tru 
hinalt^    The  latter  question  he  answered  in  the  aflBrmative,  and, 
'    in  discussing  it,  he  said :  ^'A  sentence  professing  on  its  face  to  be 
the  sentence  of  a  judicial  tribunal,  if  rendered  by  a  self-con stitn ted 
body,  or  by  a  body  not  empowered  by  its  government  to  take  cogni- 
ance  of  the  subject  it  had  decided,  could  have  no  legal  effect  wliat- 
w»r.    The  power  of  the  court,  then,  is  of  necessity  examinable 
to  a  certain  extent  by  that  tribunal  which  is  compelled  to  decide 
whether  its  sentence  has  changed  the  right  of  property.    The  power 
under  which  it  acts  must  be  looked  into,  and  its  authority  to  decide 
qneetions  which  it  professed  to  decide  must  be  considered."    And 
>gain,he  says:   "Upon  principle,  it  would  seem  that  the  operation 
of  eyery  judgment  must  depend  upon  the  power  of  the  court  to 
YKQder  that  judgment ;  or,  in  other  words,  on  its  jurisdiction  over 
the  0abject-matter  which  it  has  determined." 

Vol.  IIL— 18 
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Although  all  this  doctrine  is,  as  before  rem;arked,  entirely  familiafi 
I  have  felt  justified  in  thus  quoting  it  from  the  supreme  court  of 
the  United  States,  in  order  to  show  that  when  this  court,  in  the 
Booth  case,  assumed  the  power,  in  the  exercise  of  its  ordinary  juris^ 
diction,  to  issue  the  writ  of  lidbeas  corpus^  to  pass  collaterally  upon 
the  jurisdiction  of  the  district  court  of  the  United  States  to  pri)- 
nounce  the  judgment  under  which  Booth  was  imprisoned,  it  was 
not  assuming  any  such  unwarrantable  or  unheard-of  power  as  it  has 
been  charged  with  doing;  and  that,  on  the  contrary,  whatever 
might  be  said  as  to  the  correctness  of  its  decision,  still,  in  exercis- 
ing the  right  to  decide  the  question,  it  was  proceeding  upon  a  prin- 
ciple universally  recognized,  and  exercising  a  right  that  is  and  must 
of  necessity  be  exercised  by  all  courts.  For  there  is  no  just  reason- 
ing upon  which  any  distinction  can  be  asserted  between  a  Iiabeas 
corpus  and  any  other  judicial  proceeding  or  suit,  in  resjKJct  to  tlie 
right  of  the  court  to  decide  upon  the  validity  of  the  judgment  of 
any  other  court  that  may  be  drawn  in  question. 

lb  is  true,  that,  as  States  have  no  extra-territorial  jurisdiction,  and 
each  can,  therefore,  by  the  writ  of  luibeas  corpus,  inquire  into  the 
legality  of  imprisonment  only  within  its  own  limits,  such  a  proceed* 
ing  would  be  less  likely  to  draw  in  question  the  validity  of  any  for- 
eign judgment,  than  would  litigation  concerning  the  rights  of  prop- 
erty. But  this  can  make  no  possible  diflTerence  in  respect  to  the 
right  of  the  court  to  decide  the  question,  if  it  should  arise.  And 
although  such  a  case  may  be  very  unlikely  to  arise,  yet  if  any  one 
should  assert  a  right  to  imprison  any  person  within  this  State  under 
the  judgment  or  order  of  a  court  of  Michigan,  or  of  any  other  Slate 
or  country,  it  would  scarcely  be  claimed  that  the  entire  separation 
of  two  sovereignties,  and  the  absence  of  any  power  to  review  the 
judgments  of  such  other  court,  would  prevent  this  court  from  in- 
quiring upon  habeas  corpus  into  th^  legality  of  such  imprisonment 

But,  under  our  peculiar  system,  where  the  State  and  federal  gov- 
ernments, with  their  distinct  judicial  systems,  exercise  a  divided 
sovereignty  and  jurisdiction  over,  the  same  territory  and  people, 
such  a  question  may  well  arise,  as  it  did  in  the  Booth  case.  And  for 
this  court,  in  that  case,  in  the  exercise  of  its  acknowledged  jurisdic- 
tion of  the  writ  of  habeas  corpus,  where  the  judgment  of  the  dis- 
trict  court  was  returned  as  the  justification  for  Booth's  impridon- 
ment,  to  pass  upon  the  question  whether  that  court  had  jurisdiction 
to  pronounce  such  judgment,*  was  no^more  an  usurpation  of  author* 
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Uj,  than  it  would  have  been  to  have  passed  upon  a  judgment  of  a 
<X)urt  of  Michigan  or  any  other  State,  if  such  had  been  set  up  in 
justification.  The  fSstct  that  the  district  court  might  render  a  valid 
judgment  that  would  justify  imprisonment  in  this  State,  and  tliat 
no  court  of  another  State  could  do  8O5  does  not  vary  the  questiou. 
That  fact  gives  no  validity  to  its  judgment  rendered  without  juris- 
diction, and  has  no  legitimate  tendency  to  impeach  the  right  of  the 
State  court  to  pass  upon  this  question.  And  there  is  nothing  in  the 
relations  between  the  federal  and  State  governments,  nothing  iu 
the  conceded  supremacy  of  the  constitution  and  laws  of  the  United 
States,  nothing  in  the  nature  or  character  of  the  federal  courts  them- 
selves, which  can  have  any  just  effect  to  make  their  judgments  an 
exception  to  that  universal  rule,  which,  as  already  seen,  they  have  so 
emphatically  assei*ted,  or  to  place  them  on  any  different  footing,  in 
Qiis  respect,  from  that  on  which  the  judgments  of  all  other  courts 
must  stand. 

In  a  suit  in  a  State  court,  involving  a  right  of  property,  title  is 
daimed  through  a  sale  under  a  judgment  of  a  federal  court  The 
State  court,  in  deciding  on  the  effect  of  the  sale,  must  necessarily 
pass  on  the  jurisdiction  of  the  court  by  which  the  judgment  \vjw« 
rendered.  This  court,  in  a  civil  suit,  recently  passed  on  the  juris 
diction  of  a  federal  court  to  render  a  decree  fbr  the  sale  of  a  railroad 
on  the  foreclosure  of  a  mortgage.  There  was  no  suggestion  from 
any  quarter,  that,  in  doing  so,  it  was  exercising  any  unwarranted  or 
onusual  power,  or  assuming  any  authority  to  control,  revise  or  annul 
the  judgments  of  that  court.  Nor  was  it  As  already  said,  it  is  a 
power  constantly  exercised  by  all  courts.  But  it  is  precisely  the 
same  power  that  is  exercised  in  a  proceeding  by  habeas  corpus,  when 
the  validity  of  a  judgment  under  which  the  party  is  imprisoned  is 
drawn  in  question.  A  judgment  in  a  civil  suit  disposes  of  the  title 
to  property.  A  judgment  in  a  ciiminal  suit  disposes  of  the  prison- 
er*8  right  to  liberty.  A  civil  suit  involving  the  title  to  that  property 
is  the  appropriate  proceeding  in  which  the  jurisdiction  of  the  court 
to  render  the  one  judgment  may  be  drawn  in  question  collaterally, 
A  proceeding  by  habeas  corpus  may  appropriately  have  the  same 
effect  as  to  the  other.  But  the  right  of  tlie  State  court  to  decide  on 
the  validity  of  the  judgment  in  the  latter  case  is  as  clear  as  its  right 
in  the  former.  It  rests  upon  the  same  principles,  and  stands  ci 
fidia  by  the  same  reasoning. 

This  court,  in  the  Booth  case,  held  the  fugitive  slave  law,  uudof 
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which  he  was  oonyicted,  anconstitational  and  void,  and  that,  there- 
fore, the  jurisdiction  of  the  district  court  over  the  subject-matter  of 
the  indictment  ficuled.  Whether  it  was  right  or  wrong  in  this  con- 
clusion, or  in  subsequently  denying  the  appellate  jurisdiction  of  the 
supreme  court  of  the  United  States,  is  immaterial,  so  far  as  the 
question  under  discussion  is  concerned.  Both  of  those  questions 
are  entirely  distinct  from  that  of  the  right  of  the  court  to  pass  col- 
laterally on  the  jurisdiction  of  the  federal  court,  in  the  first  instance. 
The  latter  is  all  that  is  now  under  consideration.  And,  in  discus- 
sing tliat,  I  have  the  right  to  assume  that  this  court  may  have  been 
right  in  holding  that  the  district  court  had  no  jurisdiction.  The 
question  is  to  be  tested  upon  the  assumption  ihat  federal  courts 
may  render  judgments  void  for  want  of  jurisdiction,  and  that  fed- 
eral officers  may  imprison  persons  without  lawful  authority.  And 
the  vital  question  is,  whether,  in  such  cases,  the  State  tribunals  are 
utterly  powerless  to  relieve. 

It  is  not  my  design  to  enter  into  any  general  vindication  of  the 
positions  taken  by  this  court  in  that  case.  I  have  considered  it  only 
so  for  as  was  material  to  the  question  now  presented ;  and  I  have 
said  what  I  have,  concerning  the  nature  and  effect  of  a  judgment 
void  for  want  of  jurisdiction,  and  the  right  of  every  court  to  treat 
it  as  a  nullity,  when  drawn  collaterally  in  question  for  the  purpose 
of  showing  that  there  is  no  substantial  distinction  between  the  case 
of  an  imprisonment  under  such  a  judgment,  and  one  of  any  other 
illegal  imprisonment  under  pretense  of  authority  from  the  United 
States,  in  respect  to  the  right  of  the  State  court  to  inquire  in  the 
first  instance  by  habeas  corpus  into  its  legality.  There  cannot  well 
be  any  authority  less  than  that  afforded  by  a  "  nullity.'*  There  can- 
not well  be  any  pretext  of  authority  entitled  to  less  consideration, 
than  that  which,  in  the  language  of  Chief  Justice  Marshall,  ''  has 
no  legal  effect  whatever.''  If,  therefore,  the  State  court  has  the  right 
in  any  case  to  go  beyond  the  mere  inquiry  whether  an  authority  is 
claimed  under  the  United  States  —  if  it  has  the  right  to  require  the 
return  to  a  Jmbeas  corpus  to  show  a  legal  authority  for  the  imprison- 
ment, and  not  a  mere  claim  of  it,  such  right  must  extend  to  both  of 
the  classes  of  imprisonment  that  have  been  referred  to. 

Still,  in  the  opinion  of  the  supreme  court  of  the  United  States, 
there  was  so  much  stress  placed  upon  the  fact  that  the  imprison- 
ment was  under  a  judgment  of  the  federal  court,  without  seeming 
to  take  any  notice  of  the  real  ground  upon  which  this  court  pi*u- 
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eeeded,  or  of  the  broad  distinction  between  the  right  to  review  or 
let  aside  a  judgment,  and  the  right  to  inquire  collaterally  into  the 
angle  fSact  of  jorisdictioni  that  there  is  room  for  refusing  to  apply 
its  general  reasoning  in  that  case  to  a  case  like  the  present,  where 
die  detention  is  by  a  mere  military  officer,  without  the  judgment  of 
any  court 

But  upon  principle  there  is  no  distinction,  and  the  jurisdiction  of 
die  State  court  extends  to  both.  If  there  were  no  appellate  jurisdic- 
tion, the  argument  of  convenience  in  favor  of  the  position  that  all 
questions  as  to  the  legality  of  imprisonment,  under  alleged  federal 
authority,  should  be  decided  exclusively  by  federal  tribunals,  would 
be  very  strong.  It  would  doubtless  then  have  been  held,  that  the 
judicial  power  of  the  United  States  over  all  cases  ^^  arising  under  the 
constitution  and  laws"  was  exclusive.  But  that  appellate  jurisdic- 
tion over  the  State  courts  exists.  It  was  provided  for  by  an  act  of 
congress  at  the  very  outset  of  the  government.  It  has  been  steadily 
asserted  and  exercised  by  the  federal  court;  and,  though  denied  in 
a  few  instances  by  the  State  courts,  may  now  be  said  to  be  univer- 
sally acquiesced  in.  This  being  so,  the  argument  of  convenience 
against  the  right  of  the  State  court  to  decide,  in  the  first  instancy 
any  question  under  the  laws  of  the  United  States,  arising  incident 
tally  in  a  proceeding  by  habeas  corpus,  as  well  as  in  any  other  judi- 
cial  proceeding,  loses  all  its  force.  And  the  denial  of  that  right  ii 
utterly  repugnant  to  the  entire  theory  upon  which  this  appellate 
jurisdiction  is  sustained. 

That  theory  is,  that  the  grant  to  the  judicial  power  of  the  United 
States  of  cognizance  of  all  cases  at  law  or  equity,  arising  under  the 
constitution  and  laws  of  the  United  States,  was  not  exclusive,  and 
that  neither  this,  nor  any  other,  provision  of  the  constitution 
deprived  the  State  courts  of  the  power  to  decide  all  such  questions, 
whoever  they  should  incidentally  arise  in  the  exercise  of  any  juris- 
diction which  they  then  possessed.  It  will  even  be  found,  by  refer- 
ring to  the  proceedings  of  the  conventions  which  firamed  and  ratified 
the  constitution,  that  the  idea  was  very  prevalent  among  its  friends, 
ftat  congress  would  leave  the  State  courts  to  exercise  all  the  subor- 
dinate federal  jurisdiction,  and  not  establish  any  inferior  tribunali 
whatever.  In  the  convention  which  framed  it,  after  a  resolution 
hid  been  first  adopted  in  such  form  as  to  make  the  establishment  ol 
mferior  tribunals  imperative  upon  congress,  it  was  deliberately 
sWcken  out,  for  the  avowed  purpose  of  allowing  the  State  tribunals 
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to  decide  all  such  questions  in  the  first  instance.  And  the  friend* 
of  the  establishment  of  inferior  tribunals  afterward  procured  the 
adoption  of  the  clause,  "that  the  national  legislature  be  empowered 
to  institute  inferior  tribunals,'^  observing  that  there  was  a  distinc- 
tion between  establishing  such  tribunals  absolutely,  and  giving  a 
discretion  to  the  legislature  to  establish  or  not  establish  them.  Mad- 
ison Papers,  798,  799. 

And  though  the  language  of  the  provision,  as  finally  adopted,  was 
somewhat  different,  it  was  evidently  supposed  that  it  vested  in  con- 
gress merely  that  discretionary  power,  and  still  left  it  at  liberty,  if 
it  saw  fit,  to  leave  the  State  tribunals  to  exercise,  in  the  first  instance, 
jurisdiction  in  all  the  cases  which  might  otherwise  be  committed  to 
the  inferior  federal  courts.  I  know  the  supreme  court  has  held  that 
congress  could  vest  no  part  of  the  judicial  power  of  the  United 
States  in  State  courts.  But  such  was  clearly  not  the  idea  of  the 
framers  of  the  constitution,  as  seen  by  the  proceeding  already  re- 
ferred to,  and  by  the  fact  that  in  the  State  conventions  its  friends 
defended  it  upon  the  assumption  that  it  gave  congress  only  such  dis- 
cretionary power,  and  that  congress  would,  in  all  probability,  in  the 
exercise  of  that  discretion,  leave  the  subordinate  jurisdiction  wholly 
to  the  Stale  courts.  And  lyhere  it  was  assumed  that  congress  might 
establish  inferior  tribunals,  the  friends  of  the  instrument  nowhere 
claimed  that  their  jurisdiction  would  be  exchisive,  but  admit- 
ted that  it  would  be  concurrent  only  with  that  of  the  State 
courts,  so  far  as  any  questions  under  the  constitution  and  laws  of 
the  United  States  might  be  raised  before  the  latter,  in  the  exercise 
of  any  jurisdiction  they  then  possessed.  Chief  Justice  Marshall, 
who  was  a  member  of  the  Virginia  convention,  said :  "  The  State 
courts  will  not  lose  the  jurisdiction  of  the  causes  they  now  decide. 
They  have  a  concurrence  of  jurisdiction  with  the  federal  courts  in 
those  cases  in  which  the  latter  have  cognizance."  But  it  is  idle  to 
multiply  evidences  that  such  was  the  view  then  held.  The  exist- 
ence of  this  concurrent  jurisdiction  is  plainly  contemplated  by  the 
constitution  itself,  folly  recognized  by  congress  in  the  judiciary  act, 
providing  for  an  appeal  from  the  State  courts,  and  admitted  by  the 
supreme  court  of  the  United  States  as  the  basis  of  its  reasoning  in 
support  of  such  appellate  power.  The  constitution  carefully  pro- 
vided that  the  judges  of  the  State  courts  should  be  bound  by  the 
ODnstitution  and  laws  of  the  United  States.  Why  was  this,  if  they 
were  never  to  decide  at  all  upon  questions  arising  under  them  ? 
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The  judiciary  act  provided,  whenever  the  highest  State  court  de- 
eded against  "  the  validity  of  any  treaty  or  statute  of,  or  any  author- 
ity exercised  under  the  United  States,*'  for  a  review  of  such  decis- 
ion by  the  supreme  court  of  the  United  States,  upon  writ  of  error; 
thus  expressly  assuming  that  the  State  courts  may  decide,  in  the 
first  instance,  upon  the  validity  of  any  statute  or  treaty  of,  or  author- 
ity claimed  under  the  United  States. 

In  Martin  v.  Hunter's  Lessee,  1  Wheat  342,  the  supreme  court,  in 
sustaining  this  appellate  jurisdiction,  say:  "It  must,  therefore,  be 
conceded  that  the  constitution  not  only  contemplated,  but  meant  to 
provide  for,  cases  within  the  scope  qf  the  judicial  power  of  the 
United  States,  which  might  yet  depend  before  State  tribunals.  It 
was  foreseen  that,  in  the  exercise  of  their  ordinary  jurisdiction,  State 
courts  would  incidentally  take  cognizance  of  cases  arising  under  tlie 
constitution,  the  laws,  and  treaties  of  the  United  States.  Yet  to  all 
these  cases,  the  judicial  power,  by  the  very  terms  of  the  constitution, 
is  to  extend.  It  cannot  extend  by  original  jurisdiction,  if  that  was 
already  rightfully  and  exclusively  attached  in  the  State  courts,  which 
(a?  has  been  already  shown)  may  occur ;  it  must,  therefore,  extend 
by  appellate  jurisdiction,  or  not  at  all." 

It  appearing,  then,  that  the  framers  of  the  constitution,  the  con  • 
ventions  that  ratified  it,  the  congress  and  the  supreme  court  of  thd 
Ignited  States,  have  all  united  in  asserting  the  existence  of  this  con- 
current  jurisdiction  —  it  having  been  exercised  by  the  State  courts, 
as  well  in  liaheas  corpus  as  in  other  judicial  proceedings,  from  the 
ibrmation  of  the  government  down  to  the  decision  of  the  Booth 
case,  how  could  it  be  said  that  this  court,  when,  in  that  case,  it  exer- 
cised the  power  of  deciding  on  the  validity  of  an  act  of  congress, 
was  taking  any  unusual  step,  or  guilty  of  any  extraordinary 
usurpation  ?  Certainly,  there  was  no  just  foundation  for  such  a 
charge. 

That  which  was  really  unusual  and  extraordinary  was,  not  that 
it  a^umed  the  power  to  decide  upon  the  question,  but  that,  in  exer- 
cising that  power,  it  decided  against  the  validity  of  a  law  passed  to 
sustain  the  institution  of  slavery.  The  public  and  judicial  mind  of 
the  country  was  then  in  such  a  peculiar  state  upon  that  question, 
that  it  was  doubtless  this  fact,  together  with  the  subsequent  denial 
by  this  court  of  the  appellate  jurisdiction,  which  was,  in  truth,  con- 
trary to  the  entire  current  of  authority,  that  so  shocked  the  nerves 
©f  the  venerable  members  of  tho  supreme  court,  that  they  failed  to 
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perodye  distmcily  the  real  theory  upon  which  this  court  had  assumed 
the  right  to  pass  coUaterallj  upon  the  yalidity  of  a  judgment  even 
of  a  federal  court  Their  opinion  is  certainly  Uable  to  the  criticism, 
that,  almost  throughout,  it  confounds  the  distinction  between  an 
actual  federal  authority  and  a  mere  claim  of  it,  and  the  distinction 
between  the  right  of  a  court  to  pass  collaterally  on  the  question  ol 
jurisdiction  in  the  proceedings  of  any  other  court,  and  its  right  to 
review  and  set  aside  such  proceedings  where  jurisdiction  was  con* 
ceded.  It  assumed  that  this  court  claimed  the  latter  power,  and  the 
power  to  discharge  any  prisoner  held  under  an  actual  federal 
authority.  And  it  gravely  quoted  our  statute,  expressly  requiring 
our  courts  to  remand  the  petitioner  for  a  Jiabeas  corpus,  whenever  it 
appeared  that  he  was  held  by  process  from  a  federal  court  in  a  case 
in  which  such  court  ^'had  exclusive  jurisdiction/^  as  being  repug- 
nant to  the  theory  on  which  this  court  had  professed  to  proceed. 

This  mode  of  treating  the  subject  certainly  justified  the  remark 
of  Attorney-General  Stanbebry,  in  his  official  opinion  in  1867,  in 
answer  to  an  inquiry  from  the  secretary  of  the  navy,  when,  speaking 
of  this  decision,  he  said :  ^  The  language  used  in  this  opinion  is  not 
quite  so  specific  as  might  Ju$ve  been  expected"  And  it  is  worthy  of 
remark,  that  the  learned  attorney-general  not  only  fully  sustained 
the  jurisdiction  of  State  tribunals  in  cases  where  the  detention  is 
by  a  mere  ministerial  officer  without  judicial  process,  but  that  he 
teems  to  confine  the  application  of  that  decision  to  cases  where  the 
imprisonment  is  not  only  under  process,  but  under  valid  process. 
He  says:  ^^Nor  can  I  understand  the  language  of  the  court  in 
Ablenian  v.  Booth,  in  reference  to  the  exclusive  jurisdiction  of  the 
United  States,  as  applicable  to  any  other  jurisdiction,  over  persons 
restrained  of  their  liberty,  than  that  which  depends  upon  y^m- 
diciion  acquired  under  process  of  the  courts  of  the  United  States.'* 
It  has  never  been  claimed  by  any  one,  that  the  State  courts  had  any 
right  to  discharge  a  person  legally  held  in  custody  under  the 
authority  of  the  United  States,  either  with  or  without  process.  But 
even  that  admission  does  not  impeach  their  jurisdiction  to  inquire, 
by  habeas  corpus,  whether  he  is  so  held.  It  only  shows,  that,  when 
such  fact  appears,  it  is  their  duty  to  remand  the  prisoner.  True,  if 
the  jurisdiction  exists,  they  might  decide  erroneously  as  to  the 
legality  of  the  custody.  What  of  that  ?  The  only  result  would  be, 
that  the  very  event  contemplated  and  provided  for  by  the  judiciary 
•ot  would  have  taken  place.    They  would  have  decided  erroneously 
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^against  the  yalidity  of  an  authority  exercised  under  the  United 
States."  That  this  might  happen,  the  supreme  court  tells  us,  was 
foreseen.  Even  that  part  of  its  opinion  in  the  Booth  case, 
which  reasons  in  favor  of  its  appellate  jurisdiction,  fully  shows 
this,  and  cannot  be  reconciled  with  its  intimations  that  the  State 
court  had  no  right  to  decide  upon  the  question  at  alL  Speaking  of 
the  supremacy  of  the  constitution,  and  the  laws  passed  in  pursuance 
of  it,  the  court  says:  **The  sovereignty  to  be  created  was  to  be 
limited  in  its  power  of  legislation,  and  if  it  passed  a  law  not  author* 
ized  by  its  enumerated  powers,  it  was  not  to  be  regarded  as  the 
supreme  law  of  the  land,  nor  were  the  State  judges  bound  to  carry  it 
into  execution.  And  as  the  courts  of  a  Stale  and  the  courts  of  the 
United  States  mighty  and  indeed  certainly  would^  often  differ  as  to 
the  extent  of  the  poweirs  conferred  on  tfie  general  government^  it  was 
manifest  that  serious  controversies  w.ould  arise  between  the  author- 
ities of  the  United  States  and  of  the  States,  which  must  be  settled 
by  force  of  arms,  unless  some  tribunal  was  created  to  decide  between 
them  finally  and  without  appeal.'' 

How  could  these  controversies  arise  ?  how  could  the  State  and 
federal  courts  differ  upon  these  questions,  if  the  State  courts  were 
never  to  decide  them  at  all?  And  there  is  no  reasoning  upon 
wnich  their  jurisdiction  in  Jiabeas  corpus  proceedings  can  be  distin- 
guished, in  this  respect,  from  any  other  part  of  their  jurisdiction. 
If  it  be  said  that  the  power  might  embarrass  the  military  operations 
of  the  government,  it  may  be  answered,  in  the  first  places,  that  the 
exigencies  of  military  necessity  may  justify  an  ofllcer  in  temporarily 
disregarding  a  writ  of  habeas  corpus^  whether  issued  by  a  State  or 
federal  court,  as  was  fully  recognized  by  all  the  judges  of  this  court 
in  TJie  Kemp  case,  16  Wis.  359. 

In  the  next  place  it  may  be  answered,  that,  with  the  power  to 
correct  their  errors  by  appeal,  there  can  be  no  more  serious  objection 
to  the  existence  of  this  jurisdiction  in  the  State  courts  than  in  the 
inferior  federal  courts.  The  appellate  jurisdiction  makes  them, 
to  that  extent,  parts  of  one  judicial  system.  And  the  facilities 
for  the  protection  of  liberty  cannot  be  too  great  It  may  be 
fnrtoer  answered,  that  the  jurisdiction  has  been  exercised  by  the 
State  courts  from  the  beginning  of  the  government,  without  any 
ecnous  detriment  to  the  federal  authority.  And  lastly,  it  may  be 
answered,  that  even  if  any  inconveniences  could  be  shown  lo  result 
from  it,  courts  are  not  authorized,  upon  such  grounds,  to  assume 
Vol.  III.  — 18 
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the  functions  of  constitution  makers,  and  import  into  the  constitu- 
tion new  prohibitions  upon  the  States.  A  prohibition  upon  thiB 
jurisdiction  cannot  be  sustained  upon  any  such  principle  as  that 
upon  which  the  means  by  which  the  federal  government  is  carried 
on  are  held  exempt  from  the  operation  of  the  taxing  power  of  the 
States.  There,  the  taxing  power,  if  applicable  at  all,  was  applicable 
to  that  which  was  the  rightful  means  of  executing  the  federal 
powers.  It  was  held  inapplicable,  upon,  the  ground,  that,  from  its 
nature,  it  was  unlimited  and  uncontrollable,  and,  therefore,  if  appli- 
cable, might*be  carried  to  the  extent  of  entire  destruction  of  the 
means  of  carrjring  on  the  government  But  here  the  question  is  not 
one  of  disregarding  or  burdening  any  rightful  authority  of  the 
United  States.  It  is  a  question  merely  of  deciding,  in  the  first  in- 
stance, in  the  exercise  of  the  ordinary  jurisdiction  of  the  State  tri- 
bunals to  protect  the  liberty,  of  the  citizen,  whether  any  person* 
claiming  to  hold  him  under  federal  authority,  has  shown  a  valid 
authority.  And  this,  instead  of  being  a  discretionary,  uncontrollable 
power,  like  the  taxing  power,  is  a  judicial  power,  vested  in  officers 
sworn  to  support  the  constitution  of  the  United  States,  and  whose 
decision  may  be  reviewed  by  the  federal  court  This  so  clearly  dis- 
tinguishes the  two  questions,  that  there  cannot  be  held  to  be  any 
just  analogy  between  them. 

ITiere  is  nothing  in  the  exercise  of  this  jurisdiction  by  the  State 
courts  that  at  all  impeaches  the  supremacy  of  the  constitution  and 
laws  of  the  United  States,  or  derogates  from  the  authority  or  dignity 
of  federal  officers.  On  the  contrary,  where  two  governments  exer- 
cise a  divided  sovereignty  over  the  same  territory,  there  is  a  necessity, 
arising  from  the  nature  of  the  case,  that  the  officers  of  either  must 
when  called  upon  by  a  tribunal  that  has  the  right  to  inquire  intc 
the  legality  of  imprisonment  within  that  territory,  show  their  author- 
ity. This  necessity  is  expressly  recognized  by  the  8upreIr.^  court 
of  the  United  States  in  the  Booth  case.  On  page  623,  they  say: 
**  The  court  or  judge  has  a  right  to  inquire,  in  this  moue  of  proceed- 
ing, for  what  cause  and  hy  what  authority  the  prisoner  is  confined 
within  the  territorial  limits  of  the  State  sovereignty."  And  again  : 
"  This  right  to  inquire  by  process  oi  habeas  corpus^  and  the  duty  of 
the  officer  to  make  a  retuni,  grows  necessarily  out  of  the  complex 
character  of  our  government,  and  the  existence  of  two  distinct  and 
separate  sovereignties  within  the  same  territorial  space,  each  of  them 
restricted  in  its  powers,  and  each,  within  its  sphere  of  action  pre«« 
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cribed  by  tlie  constitution  of  the  United  States,  independent  of  the 
other.  But  after  the  return  is  made,  and  the  State  judge  or  court 
judicially  apprised  that  the  party  is  in  custody,  under  the  authority 
f^fthe  United  States,  they  can  proceed  no  further." 

The  fair  interpretation  of  this  language  would  require  a  legal 
authority  to  be  shown.  For,  unless  tliere  is  a  legal  authority,  there 
13  none  at  all.  Thei^e  is  surely  a  distinction  between  an  "  authority 
under  the  United  States"  and  a  mere  claim  of  such  authority.  And 
if  tlie  court,  having  this  distinction  in  view,  meant  that  the  officer 
must  obey  the  wi*it  and  show  a  legal  authority  for  the  detention, 
Uien  there  is  no  ground  for  controversy.  It  is  true,  they  afterward 
said,  tliat,  if  the  party  was  wrougfuUy  imprisoned,  the  federal  tribu- 
nals alone  could  afford  him  redress.  But  even  that  remark  could 
have  full  effect  by  confining  its  application  to  a  case  of  imprison- 
ment under  a  judgment  of  a  court  having  jurisdiction,  as  the  court 
l^eld  that  to  be.  In  such  a  case,  although  the  imprisonment  might 
l)«i  wrongful,  on  account  of  errors  in  the  judgment,  yet  the  State 
ccmrts,  having  no  power  of  review,  could  afford  no  relief. 

But  if  the  court  meant  to  say  that  a  mere  claim  of  authority 
under  the  United  States  was  to  have  all  the  effect  of  an  actud 
authority — if  it  meant  to  say  that  a  marshal,  having  the  custody 
of  a  prisoner  under  a  judgment  void  for  want  of  jurisdiction  (which 
that  court  itself  has  told  us  was  a  "  nullity,"  and  all  whc»  were 
engaged  in  executing  it  "  trespassers"),  might  still  properly  resist 
the  State  authorities  by  force  of  arms  to  maintain  such  custody  — 
the  attorney-general  of  the  United  States  did  well  not  to  extend 
that  doctrine  beyond  the  very  facts  to  which  the  court  applied  it 
That  would  seem  to  be  to  lose  sight  of  the  very  remedy  which  that 
court  tells  us  the  constitution  provided  for  differences  of  opinion 
between  the  State  and  federal  coui-ts,  and  to  fall  back  upon  the 
mode  of  settling  such  differences  which  they  say  the  constitution 
designed  to  guard  against 

To  subRtitute  for  the  inquiry,  upon  Juibeas  corpus,  whether  there 
is  a  lawful  authority  for  the  imprisonment,  the  one  whether  thei'e  Is 
a  mere  claim  to  it — whether  the  party  holding  the  prisoner  thinks 
he  has  a  right  —  is  incommensurate  with  the  high  character  and 
AiDction  of  the  writ  itself,  and  with  a  due  respect  to  the  sovereign 
power  of  the  State  to  relieve  against  any  imprisonment  of  its  citi- 
teuB  within  its  borders  which  is  without  authority  of  law.  And  we 
AAve  the  concurrent  testimony  of  those  who  framed  and  those  who 
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adopted  %  of  congress,  of  the  State  coortSy  and  of  the  supreme 
court  of  the  United  States,  prior,  at  least,  to  the  Booth  case,  that 
the  constitution  contemplated  that  the  State  courts  should  exercise 
this  power,  and  that  any  possible  evils  that  might  be  apprehended 
from  it  were  guarded  against,  not  by  withdrawing  the  power,  but 
by  providing  for  a  review  of  their  judgments  by  the  federal  court. 

It  appeared,  from  the  evidence  in  this  case,  that  the  minor  was 
under  eighteen  years  of  age.  Ilis  enlistment  was,  therefore,  unau- 
thorized  by  any  act  of  congress.  It  was  suggested  that  the  law 
makes  the  oath  of  the  recruit  conclusive  as  to  his  age.  But  it 
api>ears  that  the  only  oath  taken  by  this  recruit  was  the  ordinary 
enlistment  oath,  which  contains  no  statement  as  to  age.  We  do  not 
understand  that  the  law  intended  to  make  this  oath  conclusive  as 
to  a  matter  not  mentioned  in  it  But  it  is  also  usual,  as  was  done 
in  this  case,  for  the  recruit  to  sign  a  separate  statement  which  does 
show  his  age.  And  the  law  must  have  intended  that  he  should  be 
concluded,  if  at  all,  only  by  swearing  to  thai  It  appears  tliat 
charges  for  desertion  had  been  forwarded  by  the  recruiting  oflScer^ 
but  it  does  not  appear  that  any  court-martiai  had  been  ordered,  so 
iliat  no  question  arises  in  respect  to  taking  a  prisoner  fi*om  the  cua* 
tody  of  such  a  court  I  think  the  State  officer  had  jurisdiction,  and 
that  his  order  should  be  affirmed. 

Cole,  J.,  concurs  in  the  above  opinion. 

Dixon,  G.  J.,  dissents,  holding  that  jurisdiction  of  the  writ  of 
habeas  corptiSy  in  cases  of  this  nature,  is  vested  exclusively  in  the 
icourts  of  die  United  States,  and  that  the  State  courts  cannot  enter* 
dain  the  same. 

Order  affirmed. 
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Whtton  t.  Thb  Chicago  and  Nobth-westebk  Eailwat 
COMPAKT,  appellant. 

OuuUtutumal  law —  Ih'tmafer  of  cause  from  State  to  United  States  court. 

The  act  of  congress  of  March  2, 1867,  in  so  far  as  it  gives  a  non-resident  plai» 
tiir  the  right  to  remove  a  canse  from  the  State  to  the  federal  courts,  is  un- 
coBsiitQtionaL    (Dixon,  C.  J.,  dissenting.) 

Appeal  from  an  order  removing  a  cause  into  the  United  States 
cx)urt8. 

The  plaintiff,  a  resident  of  Illinois^  brought  this  action  as  admin- 
Btrator  of  Mary  F.  Whiton,  deceased,  in  the  circuit  court  of  Bock 
county,  Wisconsin,  to  recover  of  defendants  damages' for  the  negli- 
gent and  wrongful  killing  of  his  intestate. 

The  defendants  operate  a  line  of  railway  lying  partly  in  Illinois 
and  partly  in  Wisconsin,  and  has  an  act  of  incorporation  in  both 
States.  The  act  causing  intestate's  death  occurred  in  Wisconsin. 
Daring  the  pendency  of  the  action  the  plaintiff  obtained  an  order 
for  its  removal  into  the  circuit  court  of  the  United  States,  and  from 
this  order  defendants  appealed. 

Pease  £  Ruger,  for  appellants,  to  the  point  upon  which  the  court 
rested  its  decision,  that  the  act  so  far  as  it  entitled  the  plaintiff  to  a 
removal  is  unconstitutional,  cited  Moseley  v.  Chamberlain^  18  Wis. 
700 — plaintiff,  having  commenced  his  action  in  a  State  court,  waived 
his  right  to  invoke  the  jurisdiction  of  the  federal  courts.  People  v. 
Murray y  5  Hill,  471,  472;  Rogers  v.  Rogers,  I.Paige,  185;  Sedgw.  on 
Stat  and  Com.  Law,  109-111;  Cooley's  Const  Lim.  181,182;  Sayles 
T.  Insurance  Co.,  2  Curtis'  C.  C.  213 ;  Seymour  v.  Judd,  2  Corns. 
i67,  468. 

Oruger  <£  Sloan,  for  respondent,  to  the  point  that  the  act  of  con- 
gress is  valid,  cited  Abranches  v.  Schell,  4  Blatch.  256;  Hodgson  v. 
Mihoardy  3  Grant's  Cas.  418;  Mayor  v.  Cooper ,  6  Wall.  247. 

Cole,  J.  The  plaintiff  applied  for  a  removal  of  the  cause  into  the 
einmit  court  of  the  United  States  under  the  provision  of  the  act  of 
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congress  of  March  2, 1867.  By  this  act  it  is  proTided  that  where  a 
suit  was  pending  when  the  act  took  effect,  or  might  thereafter  b^ 
brought,  in  any  State  court,  in  which  there  is  a  controversy  between 
a  citizen  of  the  State  in  which  the  suit  is  brought  and  a  citizen  of 
another  State,  and  the  matter  in  dispute  exceeds  the  sum  of  $5U). 
exclusive  of  costs,  such  citizen  of  another  State,  whether  he  b« 
plaintiff  or  defendant,  upon  making  and  filing  in  the  State  court 
an  affidavit  stating  that  he  has  reason  to  and  does  believe,  that, 
from  prejudice  or  local  influence,  he  will  not  be  able  to  obtain 
justice  in  such  State  courts  may,  at  any  time  before  the  final  hearing 
or  trial  of  the  suit,  file  a  petition  in  such  State  court  for  the  removal 
of  the  suit  into  the  next  circuit  court  of  the  United  States  to  be 
held  in  the  district  where  the  suit  is  pending;  and,  upon  the  pro- 
visions of  the  act  being  complied  with  in  other  respects,  it  is  made 
the  duty  of  the  State  court  to  accept  the  surety,  and  proceed  no  fur- 
ther in  the  suit;  but  the  cause  is  to  be  entered  in  such  court  of  the 
United  States,  and  is  to  proceed  therein  in  the  same  manner  as  if  it 
had  been  originally  brought  there  by  original  process.  The  appli- 
cation for  removal  was  in  conformity  to  this  act  No  objection  is 
taken  that  it  was  informal  in  any  respect,  or  that  it  came  too  late, 
and  was  not  made  before  the  final  hearing  and  trial  of  the  cause, 
within  the  meaning  of  the  act  of  congress.  But  the  order  of  re- 
moval is  objected  to  upon  other  grounds.  And  first,  it  is  argued 
and  insisted,  that  the  right  to  maintain  this  action  did  not  exist  at 
common  law,  but  was  given  by  sections  12  and  13  of  said  chapter 
135 ;  and  that  the  right  of  action  conferred  by  these  provisions  is 
not  an  absolute,  unqualified  one,  which  the  party  might  enforce  in 
the  federal  courts;  but  that  he  is  confined  in  its  pursuit  to  "some 
court  established  by  the  constitution  and  laws  of  this  State**  The 
12th  section,  cited  above,  giving  this  action  for  damages  caused  by 
the  negligent  and  wrongful  act  of  another,  notwithstanding  the 
death  of  the  person  injured,  contains  the  proviso,  "that  such  action 
shall  be  brought  for  a  death  caused  in  tliis  State,  aiid  in  some  court 
established  by  the  constitution  of  the  sameP  It  is  claimed  that  this 
proviso  clearly  limits  the  plaintiff  in  the  pursuit  of  this  statutory 
action  to  the  State  courts,  and,  therefore,  that  the  circuit  court  of  the 
United  States  would  not  have  jurisdiction  of  the  cause  if  it  had 
been  originally  instituted  in  the  federal  court  The  argument  in 
support  of  this  view  of  the  law  is  very  able  and  elaborate;  but  on 
account  of  the  view  I  entertain  of  the  validity  of  the  act  of  congress 
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aathorizing  the  plaintiff  to  remoye  the  causey  I  shall  ezprees  no 
flirther  opinion  apon  the  point  than  to  say,  that  I  shall  assume  that 
the  plaintiff  might  have  brought  his  suit  originally  in  the  federal 
court 

Assuming^  therefore^  that  the  plaintiff  had  the  right  to  bring  this 
action  originally  in  the  federal  courts  I  consider  the  act  of  congress, 
under  which  the  application  for  removal  was  made,  as  invalid.  It  is 
trae,  the  counsel  for  the  plaintiff  thinks  there  is  hardly  room  for 
argument  upon  the  question  whether  congress  was  authorized^  under 
the  constitution  of  the  United  States,  to  enact  the  act  of  March 
2y  1867.  And  he  claims,  inasmuch  as  the  2d  section  of  the  3d 
article  of  the  constitution  declares  that  the  judicial  power  of  the 
courts  of  the  United  States  shall  extend  to  controversies  between  the 
citizens  of  the  different  States,  and  there  is  here  a  controversy 
between  citizens  of  different  States,  it  was  plainly  competent  for 
congress  to  provide  (as  it  has  done)  for  the  removal  of  the  suit  by 
the  plaintiff  to  the  federal  court  at  any  time  before  an  actual  trial 
by  a  State  court  But,  without  entering  upon  the  much  contro- 
verted ground  as  to  the  power  of  congress,  when  a  citizen  of  one 
State  is  sued  by  a  citizen  of  another  State  in  the  State  court,  to  pro- 
vide'that  the  defendant  may  remove  the  cause  into  the  federal  court, 
it  is  quite  evident  that  the  power  may  be  conceded  in  that  case  with- 
out establishing  the  power  to  provide  for  removal  in  the  present  one. 
For  here  the  plaintiff,  being  a  citizen  of  another  State,  had  the  right 
in  the  first  instance  to  elect  the  forum  for  bringing  his  action.  The 
parties  stood  in  that  relation  to  each  other  which,  according  to  the 
provision  of  the  constitution  of  the  United  States  and  the  law  of 
congress,  entitled  the  federal  courts  to  entertain  jurisdiction  of  the 
controversy.  The  plaintiff  had  the  right  and  privilege  of  bringing 
the  action  either  in  the  State  or  federal  court  This  is  assuming, 
tiiat,  although  the  subject-matter  of  the  controvesy  arises  out  of  our 
statute,  still  he  was  not  bound  to  submit  to  the  State  tribunals  for 
the  enforcement  of  his  right  Being  a  citizen  of  another  State,  the 
federal  courts  were  open  to  him  in  which  he  might  prosecute  his 
action.  While  in  this  position,  having  both  the  federal  and  Slate 
courts  open  to  him,  he  has  made  his  election  of  the  St^te  court 
And,  by  so  doing,  it  seems  to  me  that  he  has  clearly  waived  the 
right  of  demanding  the  judgment  of  the  federal  court  upon  the 
matter  in  controversy.  It  is  a  principle  well  settled,  that  a  party 
may  waive  a  constitutional  or  statutory  provision  made  for  his  bene» 
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fit.  And  the  plaintiff,  by  volontarily  sabmitting  his  cause  to  the ' 
State  court,  and  asking  the  exercise  of  its  jurisdiction,  has  wuTed 
the  right  to  invoke  the  jurisdiction  of  the  federal  court  The  juris- ' 
diction  of  the  federal  courts  in  the  case  would  have  been  founded ' 
entirely  upon  the  character  of  the  parties,  and  not  upon  the  nataie 
of  the  cause.  None  of  those  reasons,  therefore,  exist,  which  are 
generally  relied  on  where  that  jurisdiction  is  founded  upon  the 
nature  of  the  cause,  to  show  the  necessity  for  a  supervisory  control 
on  the  part  of  the  federal  tribunals  over  the  decisions  of  the  State 
courts.  Nor  does  the  case  stand  upon  the  same  ground  as  where  a 
citizen  of  one  State  is  sued  in  the  courts  of  another  State.  For,  in 
the  latter  case,  there  is  reason  for  saying,  that,  unless  congress  could 
authorize  tfie  removal,  the  judicial  power  of  the  United  States  might 
be  eluded  at  the  pleasure  of  the  plaintiff  and  the  non-resident 
defendant  be  deprived  of  that  security  which  the  constitution 
intended  in  aid  of  his  rights.  But  no  such  reasons  can  be  urged  in 
favor  of  the  act  under  consideration.  Because,  assuming  that  the 
State  and  federal  coui*ts  had  cognizance  of  the  matter  in  controversy 
between  these  parties,  the  plaintiff  has  made  his  election  of  the  State 
tribtinaL  He  was  well  aware,  at  the  outset,  that  he  might  institute 
his  suit  in  either  forum,  and,  having  made  his  choice  of  the  State 
court  to  decide  the  controversy,  let  him  abide  its  decision.  What 
earthly  ground  is  there  for  saying  that  the  federal  government  may 
interfere,  under  such  circunr. 'Stances,  and  divest  the  State  court  of  a 
jurisdiction  already^attachea  <tt  the  instance  of  the  plaintiff?  .There 
IS  no  principle  better  settled,  than  that  where  two  or  more  tribunals 
nave  concurrent  jurisdiction  over  the  subj -ct-matter  and  the  parties^ 
the  court  that  firat  acquires  it  can  hold  fast  on  the  case  to  the  excia 
sion  of  the  concurrent  court  And  although  this  principle  has  been 
departed  from  under  our  complex  system  of  government,  in  the  case 
of  a  non-resident  sued  in  a  State  court,  or  where  the  nature  of  the 
controversy  gave  the  federal  courts  final  jurisdiction,  yet  this  fur- 
nishes no  reason  for  disregarding  the  principle  where  the  non-resi- 
dent plaintiff  has  seen  fit  to  invoke  the  jurisdiction  of  the  State 
court  In  that  case  let  him  abide  the  consequences  of  the  election 
thus  voluntarily  made,  like  any  citizen  of  the  State.  For  certainly 
"all  the  purposes  of  the  constitution  of  the  United  States  will  be 
answered  by  the  erection  of  federal  courts,  mto  which  any  party, 
plaintiff  or  defendant,  concerned  in  a  case  of  federal  cognizance, 
may  carry  it  for  adjudication."    And  when  the  non-resident  plaintiff. 
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haling  the  option,  has  appealed  to  the  State  court  instead  of  the 
federal  tribunal,  can  congress  divest  the  jurisdiction  already  attached, 
bygiying  the  plaintiff  the  right  to  remove  the  cause  into  the  federal 
tonrt?  It  seems  to  me  that,  in  principle  and  reason,  it  should  be 
held  that  the  plaintiff,  by  bringing  his  suit  in  the  State  court  when 
he  might  have  brought  it  in  the  federal  court,  has  clearly  waived  his 
right  to  appeal  to  the  latter  tribunal,  and  that  this  waiver  binds  him 
through  the  btigation.  As  plaintiff,  he  has  voluntarily  elected  the 
jurisdiction  of  the  State  court,  and  there  is  no  hardship  in  requiring 
him  to  abide  its  decision.  I  know  of  no  provision  in  the  constitu- 
tion of  the  United  States  which  gives  congress  the  power  to  inter- 
vene, and  authorize  the  plaintiff  to  divest  a  jurisdiction  which  he 
has  himself  invoked.  Upon  these  gi*ounds,  I  hold  the  clause  in  the 
act  of  March  2,  1867,  which  gives  the  plaintiff  the  right  to  remove 
tiie  cause  from  the  State  to  the  federal  court,  not  in  pursuance  of 
tiie  constitution  of  the  United  States,  and  therefore  void. 

I  therefore  think  the  order  of  the  circuit  court  appealed  from 
must  be  reversed,  and  the  cause  remanded  for  further  proceedings 
locording  to  law. 

Order  reversed. 

DnoK,  C.  J.,  dissenting. 


PicKBiT  V.  School  District  No.  1,  Towk  op  Wiota,  etc., 

appellant 

(25  wis.  551.) 

CantrotcU— powers  oftru^ees. 

The  plaintiff  obtained  a  contract  for  building  a  scbool-honse  for  tlie  diHtrict 
of  which  be  Tias  a  director,  and  took  part  in  the  proceedings  of  the  board 
which  let  the  contract.  Held,  tliat  the  contract  was  void,  on  tlie  ground 
that  it  was  against  public  policy  to  allow  the  plaintiff,  while  holding  a  fidu- 
dary  relation  to  the  district,  to  place  himself  in  an  antagonistic  position 
and  obtain  the  contract  for  himself  from  the  board  of  which  he  waa  a 
■ember. 

Appeal  from  tlie  circuit  court  of  Ln  Fayette  county. 
Vol.  III.  — 14 
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The  plaintiff  was  a  director  of  School  District  No.  1,  in  the  town 
of  Wiota>  and>  while  holding  this  position  in  I8589  effected  a  contract^ 
under  seal,  with  the  clerk  and  treasui'er,  the  other  members  of  the 
board,  for  building  a  school-house,  by  which  it  was  agreed  that  the 
house  should  be  finished  by  the  first  of  June  following.  A  portion 
of  the  work  was  unfinished  at  the  time  specified,  and  never  was  fin- 
ished. The  plaintiff  claimed  that  his  failure  to  finish  the  house  was 
due  to  the  defendant's  neglect  to  comply  with  certain  conditions, 
and  brought  this  action  to  recover  for  the  amount  of  work  done,  at 
contract  price,  after  deducting  178  already  paid  him.  The  principal 
question  was  as  to  the  validity  of  the  contract  There  was  a  verdict 
for  the  plaintiff;  anew  trial  was  denied;  and  defendant  appealed 
from  judgment  on  verdict 

Henry  S,  Magoon^  for  appellant,  urged  that  the  contract  was  void, 
on  the  ground  that  the  fiduciary  delation  of  plaintiff  precluded  his 
entering  into  any  such  contract,  citing  Dunlap*s  Paley,  10 ;  Story  on 
Agency,  §  210 ;  1  Parsons  on  Cont  74, 75 ;  Stone  v.  Hayes^  3  Denio, 
679 ;  Morrison  v.  Railroad  Cb.,  52  Barb.  173 ;  Abbott  v.  Am.  Rub- 
ber  Co.,  33  id.  578 ;  Van  Epps  v.  Van  Bpps,  9  Paige,  241 ;  Worrn- 
ley  V.  Wormley,  8  Wheat  421 ;  1  Russ.  and  Myl.  53 ;  11  Bligh,  397, 
418;  4  East  577  n.;  3  Story  C.  C.  181,  290;  1  Story's  Eq.  Jur. 
§g  315,  316,  465 ;  Willard's  Eq.  Jur.  605. 

P.  A.  Ortouy  Jr.,  for  respondent,  urged  the  competency  of  the 
majority  of  the  board  to  make  the  contract  with  any  one,  and  the 
ratification  of  the  contract  by  the  district,  citing  MiUe  v.  Gleason, 
11  Wis.  470;  Cody  v.  Watertoion,  18  id.  323. 

Paine,  J.  We  think  there  is  one  fatal  objection  to  the  plaintiff's 
right  to  maintain  this  action,  which  renders  it  unnecessary  to  con- 
sider any  of  the  other  questions  discussed.  That  is,  that  inasmuch 
as  it  appears  that  the  plaintiff  was  himself  the  director  of  the  district 
at  the  time  the  contract  was  let,  and  took  part  as  such  in  the  pro- 
ceedings to  let  it,  it  was  against  public  policy  to  allow  him,  while 
holding  that  fiduciary  relation  to  the  district,  to  place  himself  in  an 
antagonistic  position,  and  obtain  the  contract  for  himself  from  the 
board  of  which  he  was  a  member.  The  general  principle  upon  which 
this  proposition  must  rest  is,  that  no  man  can  faithfully  serve  two 
masters,  whose  interests  are  in  confiict    And  as  men  usually  and 
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naturallj  prefer  their  own  interests  to  those  of  others,  where  one 
attempts  to  act  in  a  fiduciary  capacity  for  another,  the  law  will  not 
albw  him,  while  so  acting,  to  deal  with  himself  in  his  individual 
capacity.  This  principle  has  been  most  frequently  illustrated  in 
cases  of  sales  by  officers,  agents  and  trustees,  in  all  of  which  it  ha^ 
been  held  that  they  cannot  become  the  purchasers,  because  this 
would  allow  their  interests  to  come  in  conflict  with  their  duties  to 
their  principals.  The  same  doctrine  is  as  applicable  to  the  question 
of  taking  a  contract  as  to  that  of  making  a  sale.  And  tiie  only 
doubt  would  be,  whether  it  should  be  held  applicable  in  a  case  where 
a  board,  consisting  of  several,  are  authorized  to  act  in  a  fiduciary 
capacity,  and  attempt  to  deal  in  that  capacity  with  one  of  their  own 
members.  I  think  it  is;  and  that,  although  the  impropriety  of  it 
▼onld  not  be  so  glaring  as  in  the  case  of  a  single  agent  dealing  with 
himself,  yet  the  danger  of  undue  and  improi)er  influences,  and  of 
frequent  sacrifices  of  the  interests  of  the  principal  in  a  manner  not 
always  open  to  detection,  would  be  extremely  great 

I  have  found  several  well-considered  cases  where  the  doctrine  hjia 
been  so  applied.  In  Cumberland  Coal  Co.  v.  Slierman,  30  Barb.  553, 
A  very  elaborate  opinion  was  given  by  Justice  Davies,  in  which  the 
whole  subject  was  very  fully  considered.  In  relation  to  this  precise 
point,  commencing  on  page  572,  he  says ; 

"Neither  are  the  duties  or  obligations  of  a  director  or  trustee 
(iltered  from  the  circumstance  that  he  is  one  of  a  number  of  directors 
or  trustees,  and  that  this  circumstance  diminishes  his  responsibility, 
or  reUeves  him  from  any  incapacity  to  deal  with  the  property  of  his 
cestui  que  trust  The  same  principle  applies  to  him,  as  one  of  a 
number,  as  if  he  were  acting  as  a  sole  trustee.  It  is  not  doubted 
that  it  has  been  shown  that  the  relation  of  the  director  to  the  stock- 
holder is  the  same  as  that  of  the  agent  to  his  principal,  the  trustee 
'o  his  cestui  que  trust ;  and  out  of  the  identity  of  these  relations 
necessarily  spring  the  same  duties,  the  same  danger  and  the  same 
policy  of  the  law. 

"In  the  language  of  the  plaintiff's  counsel,  it  is  justly  said: 
'Whether  it  be  a  director  dealing  with  the  board  of  which  he  is  a 
member,  or  a  trustee  dealing  with  his  co-trustees  and  himself,  the 
real  party  in  interest  —  the  principal  —  is  absent;  the  watchful  and 
effective  self-interest  of  the  director  or  trustee,  seeking  a  bargain,  is 
not  counteracted  by  the  equally  watchful  and  effective  self-inteivst 
rf the  other  party,  who  is  there  only  by  his  representatives ;  and  the 
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wise  policy  of  the  law  treats  all  such  cases  as  that  of  a  trustee  deal- 
ing with  himself*  The  number  of  the  directors  or  trusty  does  not 
lessen  the  danger  or  insure  security  that  the  interests  of  the  cestui 
que  trust  will  be  protected.  The  moment  the  directors  permit  ore 
or  more  of  their  number  to  deal  with  the  property  of  the  sunk* 
holders,  they  surrender  their  own  independence  and  self-con trcL 
If  five  directors  permit  the  sixth  to  purchase  the  property  intrusted 
to  their  care,  the  same  thing  must  be  done  with  the  others  if  they 
desire  it.  Increase  of  the  nnmber  of  the  agents  in  no  degree  dimin- 
ishes the  danger  of  unfaithfulness.  Wliitecote  v.  Lawrence.  3  Vesey, 
470,  was  a  case  of  several  trustees.  In  this  case  Lord  Louohborouoh 
says:  *  There  was  more  opportunity  for  that  species  of  management 
which  does  not  betray  itself  much  in  the  conduct  and  language  of  the 
party,  when  several  trustees  are  acting  together.  I  am  sorry  to  say 
there  is  greater  negligence  where  there  is  a  number  of  trustees.'** 

This  entire  extract  seems  to  me  directly  applicable  to  the  case  of 
a  school  director  taking  a  contract  from  the  district  board,  like  the 
one  under  consideration. 

The  general  subject  is  also  fully  considered  in  a  late  edition  of 
Story  on  Agency,  with  notes  by  Redfield  and  Herrick.  See  §  210 
et  seq.  On  page  251,  in  the  notes,  the  case  of  the  Aberdeen  Railtoay 
Co.  V.  Blaikie,  decided  by  the  house  of  lords  in  1854,  is  referred 
to,  and  it  is  also  directly  applicable.  It  arose  upon  a  contract  by  a 
manufacturer  to  supply  iron  furnishings  to  a  railway  company  of 
which  he  was  director  or  chairman  at  the  date  of  the  contract 
Lord  Cranworth,  in  delivering  the  opinion  of  the  court,  says:  "A 
corporate  body  can  act  only  by  agents,  and  it  is  of  course  the  duty 
of  those  agents  so  to  act  as  best  to  promote  the  interests  of  the  cor- 
poration whose  affairs  they  are  conducting.  Such  an  ag^nt  has 
duties  to  discharge  of  a  fiduciary  character  toward  his  pnncipal, 
and  it  is  a  rule  of  universal  application,  that  no  one  having  such 
duties  to  discharge  shall  be  allowed  to  enter  into  engagements  in 
which  he  has  or  can  have  a  personal  interest  conflicting,  or  which 
possibly  may  conflict,  with  the  interests  of  those  whom  he  is  bound 
to  protect  So  strictly  is  this  principle  adhered  to,  that  no  question 
is  allowed  to  be  i*aised  as  to  the  fairness  or  unfairness  of  a  contract 
80  entered  into.  It  obviously  is  or  may  be  impossible  to  demon- 
strate how  far,  in  any  particular  case,  the  terms  of  such  a  contract 
have  been  the  best  for  the  cesttii  que  trust  which  it  was  possible  to 
obtain.     It  may  sometimes  happen  that  the  terms  on  which  a 
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trostee  has  dealty  or  attempted  to  deal,  with  the  estate  or  interests 
of  those  for  whom  he  is  a  trustee^  have  been  as  good  as  conld  have 
been  obtained  from  any  other  person ;  they  may  even  at  the  time 
have  been  better.  Bnt  still  so  inflexible  is  the  rule  that  no  inquiry 
on  that  subject  is  permitted.  The  English  authorities  on  this  sub- 
ject are  numerous  and  uniform.'' 

In  the  case  of  The  People  v.  Tlie  Township  Board  of  Overyssel, 
11  Mich.  222y  the  court  applied  the  same  principle  to  a  contract  for 
the  construction  of  some  public  works  for  several  towns,  which  was 
let  by  a  '^  harbor  committee,"  acting  for  the  towns,  to  several  con- 
tractors, a  portion  of  whom  were  members,  though  a  minority,  of 
the  committee,  and  participated  in  the  proceedings. 

MAKinNO,  J.,  said:  ^' All  public  oflScers  are  agents,  and  their  offi- 
cial powers  are  fiduciary.  They  are  trusted  with  public  functions 
for  the  good  of  the  public — to  protect,  advance  and  promote  its 
interests,  and  not  their  own.  And  -a  greater  necessity  exists  than 
in  private  life  to  remove  firom  them  every  inducement  to  abuse  the 
tmht  reposed  in  them,  as  the  temptations  to  which  they  are  some- 
times exposed  are  stronger,  and  the  risk  of  detection  and  exposure 
is  less."  And  again  he  says:  ^'We  think  it  no  exception  to  the 
mle  we  have  stated,  that  aU  the  contractors  were  not  members  of 
Ihe  board  of  freeholders,  or  that  those  who  were  members  were  a 
mmority  of  the  board.  The  rule  would  not  amount  to  much  if  it 
could  be  evaded  in  any  such  way.  It  might  almost  as  well  not  exist 
IS  to  exist  with  such  an  exception.  The  public  would  reap  little  or« 
00  benefit  firom  it" 

The  opinion  of  Christiakct,  J.,  also  comments  on  the  same 
point,  and  shows  very  clearly  the  danger  to  be  apprehended  if  such 
contjacts  were  permitted,  not  only  from  the  direct  power  of  the 
oon^iactors  as  members  of  the  board,  but  also  from  their  influence 
Qpoj  the  other  members.  And  it  is  obvious  that  this  latter  species 
of  influence  is  equally  to  be  apprehended,  even  though  the  contract- 
mg  member  does  not  act  as  a  member  of  the  board  in  letting  the 
contract 

It  appears  in  this  case  that  the  plaintiff  participated  in  the  pro- 
ceedings to  let  the  contract  The  notice  for  proposals  was  signed 
by  him  as  director.  lie  did  not  actually  sign  the  contract  as  a 
member  of  the  board,  but  tlie  evidence  leaves  no  doubt  that  he 
tntivcly  exerted  himself  to  secure  it  The  clerk  testifies  that  it  was 
signed  by  the  other  members  at  the  plaintiff's  importunity,  and  that 
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plaintiff  fleAv  into  a  rage  when  the  clerk  objected  to  signing  it  We 
do  not  intimate  that  it  would  make  any  difference^  even  if  it  did  not 
appear  that  plaintiff  acted  at  all  as  a  member  of  the  board  in  the 
transaction,  or  used  any  effort  to  influence  the  others.  But  here  it 
appears  that  he  did  both ;  and  the  case  is  cleai'ly  within  the  princi- 
ple supported  by  the  decisions  above  refeiTed  to. 

Our  statute,  which  was  in  force  at  the  time,  declaring  that  "  all 
words  purporting  to  give  a  joint  authority  to  three  or  more  public 
officers  or  other  persons,  shall  be  construed  as  giving  such  authority 
to  a  majority  of  such  oflicers  or  other  i)ersons,'^  etc.,  does  not  affect 
the  result  It  would,  of  course,  enable  the  majority  of  the  board  to 
act  and  make  a  valid  contract,  in  the  absence  or  against  the  vote  of 
the  minority.  But  it  had  no  design  to  abrogate  the  general  prin- 
ciple above  referred  to,  and  allow  the  minority  to  place  themselves 
in  positions  where  their  interests  are  in  conflict  with  their  official 
duties,  and  secure  contracts  for  themselves  from  the  majority. 

In  the  case  in  Michigan,  although  the  contract  had  been  fully 
executed  by  the  contractors,  the  court  held  it  void  as  against  public 
policy,  and  refused  to  issue  s^  mandamus  to  compel  the  town  to  issue 
bonds  in  payment  We  have  not  in  our  library  the  original  report 
i^>ontaining  the  English  case  above  referred  to,  so  that  we  do  not 
know  what  was  the  nature  of  the  action,  or  how  the  question  arose. 
Hut  the  note  from  which  we  quoted  states  that  the  house  of  lord 8 
held  that  the  contract  **was  invalid,  and  not  enforceable  against 
»the  company.** 

Still,  there  seems  ground  for  a  distinction  between  contracts 
wh^ch  are  held  to  be  against  public  policy,  merely  on  account  of 
the  personal  relations  of  the  contractor  to  the  other  parties  in  inter- 
est, and  those  which  are  void  because  the  thing  contracted  for  is 
itself  against  public  policy.  In  the  latter  class  the  parties  acquire 
no  rights  which  can  be  enforced  either  in  the  courts  of  law  or 
equity.  But  in  the  former,  the  thing  contracted  for  being  in  itself 
lawful  and  beneficial,  it  would  seem  unjust  to  allow  the  party  who 
may  be  entitled  to  avoid  it,  to  accept  and  retain  the  benefit  without 
:uiy  compensation  at  aU.  And  it  is  aci^ordingly  held,  in  all  those 
cases  where  agents  or  trustees  empow^ered  to  sell  attempt  to  pur- 
cliase  for  their  own  benefit,  not  that  the  sales  are  absolutely  void 
and  pass  no  title,  but  that  they  may  be  avoided  by  the  principal, 
who  may  have  them  set  aside  in  equity,  if,  after  a  knowledge  of  the 
facts,  he  so  elect    Story  on  Agency,  above  cited,  page  246,  note  2. 
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In  8Qch  cases  the  trustee  or  agent,  if  the  sale  or  contract  were 
aroidcd^  would  get  his  money  back.  The  principal  could  not  take 
the  money  and  avoid  the  sale  too. 

And,  perhaps,  the  true  theory  is,  that,  in  all  cases  where  fcho  prin- 
ciple  we  have  discussed  is  applicable,  the  contract  is  rather  voidable 
in  equity  at  the  option  of  the  principal  than  absolutely  void  at  law. 
So  that,  in  a  case  like  this,  the  defense  would  be,  under  the  present 
practice,  an  equitable  one. 

Undoubtedly  in  such  cases  the  principal,  having  full  knowledge 
of  aD  the  facts,  may  affirm  the  contract  And  if  he  should  do  so^ 
it  would  become  binding.  If  it  had  been  fully  executed  by  the  con- 
tracting party,  and  the  principal  should,  knowing  all  the  fsicts,  elect 
to  accept  and  retain  the  benefit  of  it,  he  might  be  held  to  have 
thereby  ratified  it,  according  to  all  its  terms  and  conditions.  And 
where  it  had  not  been  so  executed,  but  had  been  partially  fulfilled, 
and  he  elected  to  accept  and  retain  such  partial  benefit,  he  might 
become  liable,  on  a  quantum  meruity  upon  the  same  principles  as  in 
other  cases. 

But  it  apx)ear8  here  that  the  contract  never  was  fulfilled  by  the 
plaiutiS  The  district,  after  expending  a  considerable  sum  to  com- 
plete the  school-house,  used  it  and  gave  the  plaintiff  an  order  for 
1175.00.  If  upon  these  facts  he  had  any  claim  upon  them,  it  would 
have  been  upon  a  quantum  meruit^  as  the  contract  was  not  so  legally 
binding  on  the  district  that  their  neglect  to  comply  with  it  con- 
«titnted  a  sufficient  excuse  for  the  plaintiff's  non-fulfillment  As 
this  claim  on  a  quantum  meruit,  if  any  existed,  was  long  since 
barred  by  the  statute  of  limitations,  and  as  this  action  can  be  main- 
Wined  only  on  the  contract,  it  cannot  be  sustained. 
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Thb  Akis-apolis  akd  Elkridob  Sailboad  CovPAKTy  appellant* 

T.  Thb  Pbbsidbkt  and  Dibeotobs  of  thb  Baltimobb  Fulb 

Iksubakob  Cohpakt. 

<nMd.f74 

FSr$  intwranee — eontiruetian  <^  poUq^, 

The  Baltimore  Fire  Intaranoe  Co.  iBsued  a  policj  of  insuranee  to  a  raOway 
company,  inaaring  "  two  Marphy  &  Alliflon  passenger  ears,  eantained  <»  car 
house  No.  1,  and  engine  J.  H.  Nicholson,  cimtained  in  engine-house  No.  8." 
One  of  the  cars  and  the  engine,  described  in  the  polic7»  having  been  auboo- 
quentlj  damaged  bj  fire  while  making  a  regular  trip  on  the  line  of  the 
railwaj,  in  an  action  on  the  policy, held,  that  the  words  **  contained  in  **  were 
designed  to  restrict  the  risk  to  the  property,  while  actoallj  inside  of  the 
car  and  engine-houses,  specified  in  iht  policy ;  and  that  the  railway  com 
pany  could  not  recover  for  the  loss. 

Action  on  a  policy  of  insoraiioe  againsiflie.  The  flu^ts  are  stated 
in  the  opinion. 

The  plaintifb  prayed:  1.  That  they  were  entitled  to  re- 
covery  although  the  burning  occurred  while  the  car  and  engine 
were  outside  of  the  house  designated  in  the  policy,  and  engaged  in 
the  usual  business  of  the  road.  2.  That,  the  first  prayer  having 
oeen  granted,  the  amount  of  the  recovery  should  be  the  actual  loss, 
not  exceeding  the  amount  specified  in  the  policy,  with  interest  The 
prayers  were  not  granted ;  judgment  was  rendered  for  the  defend- 
ant; plaintiff  appealed. 
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Akz.  RandaU  and  Tlwmas  Donaldson,  for  appellant,  argned  that 
i  liberal  construction  should  be  put  upon  the  policy ;  and  that  the 
words  "contained  in'^  were  merely  descriptive,  and  not  restrictive, 
and  cited  Davison  <£  Lymington  v.  Washington  Fire  Ins.  Co,,  30  &f  d* 
91;  FUchburg  R.  S.  Co.  v.  Ckarlestown  Mut.  Ins.  Co.,  7  Gray,  64; 
Allen  Y.  CJkarlestown  Mut.  Ins.  Co.,  5  id.  384;  Gloucester  Manuf. 
Co.  V.  Hoto.  Fire  Ins.  Co.^  id.  497 ;  Crosby  v.  Iranklin  Ins.  Co.,  id. 
504 ;  Maryland  Ins.  Co.  v.  Bossiere,  9  6.  &  J.  121 ;  AUegre  Y.Mary- 
land  Fire  Ins.  Co.,  6  H.  &  J.  408 ;  Baltimore  Eq.  Soc  v.  Jolly,  1 
id.  295 ;  Phoenix  Ins.  Co.  v.  Cochrane,  57  Penn.  143 ;  City  Ins.  Co. 
T.  McLaughlin,  53  id.  487 ;  Merrick  v.  Oerniania  Co.,  54  id.  282 ; 
Cumberland  Valley  Mut.  Pro.  Co.  v.  Schell,  29  id.  31 ;  WaU  v.  Han. 
Ins.  Co.,  14  Barb.  383 ;  Dole  v.  Marine  Ins.  Co.,  6  Allen,  385 ;  Roth 
v.  City  Ins,  Co.,  6  McLean,  324 ;  Beebe  v.  Hartford  Ins.  Co.^  25 
Conn.  51 ;  Stokes  v.  Cox,  38  Eng.  L.  &  Eq.  Bep.  437,  and  others. 

S.  Teackle  Wallis  and  William  Schley,  for  appellee,  argued  that 
the  phrase  ** contained  in*'  was  restrictive,  not  descriptive,  and 
cited  Moadinger  v.  Mecluinicff  Fire  Ins.  Co.,  2  Hall,  490 ;  BoyntM 
T.  Clinton  and  Essex  Ins.  Co.,  16  Barb.  254 ;  Railroad  Co.  v.  Cliarles* 
town  Mut.  Ins.  Co.,  7  Gray,  64 ;  Lycoming  Co.  Ins.  Co.  v.  Updegraf, 
40  Pa.  321 ;  Ripley  v.  jEtna  Ins.  Co.,  30  N.  Y.  136 ;  Bull  v.  Schu- 
terth,  2  Md.  38;  1  Starkie's  Ev.  404-416;  Parsons  on  Mercantile 
Law,  494;  Duer  on  Insurance,  176, 182. 

Obasok,  J.  On  the  26th  day  of  January,  in  the  year  1864,  the 
appellant  procured  its  buildings  and  certain  cars  and  engines  to  be 
insured  by  the  appellee,  and  among  the  property  thus  insured  were 
two  Murphy  &  Allison  passenger  cars,  ^^  contained  in  car-Jwuse 
marked  No.  1,"  and  engine  Joseph  H.  Nicholson,  ^^  contained  in  the 
engine-house  marked  No.  2.'*  After  the  insurance  one  of  the  Mur- 
phy &  Allison  cars  thus  insured  was  entirely  destroyed,  and  the 
engine  Joseph  H.  Nicholson  was  greatly  damaged  by  fire,  while  on 
the  line  of  the  railroad  of  the  appellant,  making  one  of  its  regular 
trips,  between  Annapolis  and  the  Junction.  For  the  damage  sus- 
tained the  appellant  sued  the  appellee,  and,  the  judgment  being 
against  it,  this  api)eal  was  taken.  The  only  question  presented  by 
the  record,  which  we  consider  material  to  the  decision  of  the  case,  is, 
vheiher  the  ear  and  engine  in  question  were  covered  by  the  policy 
rf  insurance  when  out  of  the  car-house  and  engine-house  described 
Vol.  m.— 15 
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in  the  policy.  It  was  urged  by  the  conneel  for  the  appellant  that 
the  words  ^^ contained  in*'  were  used  as,  and  intended  to  be,  merely 
descriptive  of  the  car  and  engines  covered  by  the  policy,  and  were 
not  intended  to  limit  the  risk  of  the  appellee  to  the  time  darbg 
which  the  cars  and  engines  were  actually  in  the  car  and  engine* 
houses.  To  support  this  argument,  the  fact  that  the  cars  and 
engines  designed  to  be  covered  by  the  policy  were  all  brought 
together  at  the  Annapolis  depot,  and  were  in  the  car  and  engine- 
houses  at  the  time  of  the  survey y  was  relied  upon.  It  will,  however, 
be  seen  that  the,  car-house  was  not  capable  of  holding  all  the  cars 
at  the  same  time,  and  that  one  of  them  was  not,  in  fact,  f»  the  car- 
house  at  that  time.  Nor  were  the  words  "  in  the  engine-house  No. 
2"  requisite  to  describe  the  engines,  fortiie  appellant  had  but  the 
three,  and  they  were  designated  by  names,  by  which  they  could  be 
accurately  described,  and  by  which  they  were  insured.  We  think 
that  the  terms  used  in  the  policy  were  intended  for  something  more 
than  a  mere  description  of  the  property,  and  that  they  must  be  con  - 
strued  as  a  limitation  upon  the  risk  assumed.  But  it  was  asked 
'  how  the  words  "  contained  in  the  car-house  marked  No.  1  *^  could  be 
construed  to  limit  the  risk  to  the  time  when  the  cars  were  actually 
in  the  car-house,  when  it  appeared  that  the  car-house  could  not  cer- 
tain all  the  cars  which  were  covered  by  the  policy.  This  question, 
we  think,  is  easily  answered.  The  intention  of  the  railroad  com- 
pany was  evidently  to  insure  their  buildings  and  tlieir  contente 
against  fire,  there  being  much  greater  danger  of  fire  to  their  build- 
ings, located  in  a  city  and  surrounded  by  other  buildings,  than  to 
their  trains  upon  the  road  and  in  charge  of  conductors  and  brake- 
men.  AVTiiie  some  of  the  cars  which  were  insured  were  in  use, 
others  were  not ;  but  each  car,  in  its  turn,  took  its  place  in  the  car- 
house,  and,  while  actually  contained  therein,  was  covered  by  the 
policy:  so  that,  by  the  terms  of  the  contract,  the  appellee  would 
have  been  liable  for  all  damage  by  fire  to  any  of  the  insured  cars 
or  engines,  which  might  liave  occurred  while  they  were  actually  in 
the  car  or  engine-house.  In  construing  contracts  of  insurance, 
the  courts  will  give  effect  to  the  intention  of  the  parties,  to  be 
gathered  from  the  terms  of  the  contract  itself,  if  not  incon- 
sistent with  the  established  rules  of  law.  Patapsco  Insurance 
Company  v.  Briscoe,  7  6.-  and  J.  294;  Maryland  Insurafice 
Company  v.  Bossiere,  9  id.  121;  National  Fire  Insurance  Com* 
pany  of  Baltimore  v.  Crane,  16  Md.  260.     And  every  fiEK^t  and 
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leclaration  in  the  contract  must  be  considered  as  the  result  of  the 
design  or  agreement  of  the  parties.  16  Md.  260.  By  constru- 
ing the  words  ^coiUained  i7i"  as  a  limitation  of  the  risk  assumed, 
wc  give  effect  to  all  the  terms  of  the  contract  and  to  the  intention 
ii'  the  contracting  parties,  as  far  as  it  can  be  gathered  from  the 
.ootract  itself ;  and  we  think  this  construction  is  fully  warranted 
oy  the  cases  of  Boynton  v.  Clinton  and  Essex  Ins.  Co.,  16  Barb. 
v'58,  Zerm  and  another  v.  Springfield  Fire  and  Marine  Insur- 
nnee  Cotnpantfy  10  Gray,  159,  and  Lycoming  County  Insurance  Corn* 
pany  v.  Updegraff,  40  Penn.  322. 

As  this  view  of  the  case  is  conclusive  against  the  appellant's  right 
to  recover,  the  court  below  was  right  in  rejecting  the  first  prayer* 
The  second  prayer  was  also  properly  rejected  as  a  consequence  of 
the  rejection  of  the  first,  as  well  as  because  it  asked  the  court  to 
instruct  the  jury  that  the  railroad  company  was  entitled  to  recover 
the  amount  of  its  loss  with  interest  from  the  time  when  the  demand 
for  payment  was  made,  when,  by  the  tenns  of  the  contract,  the  loss 
vas  to  be  paid  within  sixty  days  after  notice  and  proof  thereof     . 

As  the  judgment  of  the  court  below  will  be  affirmed,  it  is  unneces- 
lary  to  notice  the  points  raised  by  the  exceptions  of  the  appellee. 

Judgment  affirmed. 

R0BiK8O2!r,  3^  dissented 

i 

Hon.— 8m  Jlcv  ▼•  BMeicai^  JftiCiaal /tinmiiloe  Omip^^ 


Oabdkeb,  Guardian,  et  al,  appellants,  t.  Mbrbuk. 

<9SMd.7&) 
Oift'-uhen  peffeeted. 

Tkb  decUiation  of  an  intention  to  give,  followed  bj  deliveij  of  the  snbjeel* 
mitter  of  the  intended  gift  to  a  bailee,  for  the  benefit  of  the  donee,  eon* 
ititiitee  a  perfected  gift. 

ignadmother  of  several  grandchildren,  having  stated  that "  ehe  waa  going  to 
fot  monej  in  the  bank  for  her  grandchildren,**  deposited  various  sums  of 
MMj  la  ihm  savings  bank  to  the  credit  of  the  grandchildren,  and,  io 
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aooordanoe  with  the  bj-lawsof  the  bank  relative  to  deposits  bj  parents  and 
goardians*  caused  them  to  be  made  subject  to  her  own  order  or  that  of  her 
daughter.  On  the  death  of  the  grandmother,  her  own  daughter  became 
executrix  of  the  estate,  and  withdrew  said  sums  of  monej  from  the  savings 
bank  and  administered  them  as  part  of  the  estate  In  a  suit  to  obtain  an 
accounting  of  the  moneys  so  withdrawn  and  administered,  held^  that  ^he  de- 
posits were  perfected  gifts,  onlj  liable  to  be  withdrawn  for  the  exclusive 
benefit  of  the  donees,  the  grandchildren. 

Bill  to  obtain  an  accounting  of  moneys  wrongfoUy  administered 
by  an  ezecntrix.    The  facts  are  stated  in  the  opinion  of  the  court 

B.  0.  Presstman  and  8.  Teachle  Wdllis,  for  appellants,  argued 
that  the  grandmother  had  made  the  deposits  as  gifts  to  the  children, 
although  she  had  reserved  control  over  them,  and  cited  Adams' 
Equity,  80 ;  Coz  v.  Springy  6  Md.  274 ;  2  Eedt  on  Wills,  317,  318 ; 
Bills  V.  Bills;  8  Mees.  &  Wels.  401 ;  Edwards  v.  Jones,  13  Gond.  Eng. 
Ch.  377;  Mory  v.  Michael,  18  Md.  227 ;  Zilpin  t.  EUpin,  1  Mylne 
&  Eeene,  520 ;  Fortescue  y.  Bameit,  8  Gond.  Eng.  Gh.  208,  and 
others. 

Thomas  Rowland  and  E.  0.  KUboum,  for  the  appellee,  argued 
that  the  funds  still  remained  in  the  legal  and  equitable  ownership 
of  the  depositor,  and  cited  Pennington  v.  Oittings,  2  O.  &  J.  208 ; 
Nickerson  v.  Mckerson,  28  Md.  327 ;  BUch  v.  Davis,  3  Md.  Ch. 
Dec  266 ;  TJumpson  v.  Dorsey,  4  id.  149 ;  Coz  v.  Spring,  6  Md.  274. 

Maulsby,  J.  Susanna  A.  Merritt,  the  grandmother  of  the  appel- 
lants (complainants  below),  John  G.  Gardner,  Mary  V.  Livingston, 
((formerly  Gardner),  Frances  G.  Gardner,  Helen  M.  Gardner  and 
Emma  S.  Gardner,  deposited,  during  her  life,  sundry  sums  of  money 
in  the  Savings  Bank  of  Baltimore,  to  the  credit  of  these  complain- 
ants, having  caused  accounts  to  be  opened  in  the  bank  in  the  name 
of  each  of  them,  as  a  minor,  and  containing  immediately  after  the 
name  of  the  infant,  the  words,  '^  subject  to  the  order  of  Susanna  A« 
Merritt  or  Susanna  Merritt"  To  these  accounts  she  commenced 
on  September  4th,  1860,  to  make  deposits,  and  continued  during  the 
years  1861, 1862, 1863, 1864  and  1865,  to  November  13th,  depositmg 
equal  sums,  within  a  small  fraction,  to  each  account,  and  altogether 
\o  the  amount,  with  the  interest  accrued  and  credited,  when  due,  to 
each,  of  $1,303.05. 
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In  December,  1865,  she  died,  and  after  her  death  all  these  moneys 
were  withdrawn  from  the  bank  by  the  appellee,  and  subsequently 
vere  claimed  by  her  as  belonging  to  the  estate  of  Susanna  A« 
Herritt 

The  question  is,  whether  these  moneys  became,  when  deposited 
by  the  grandmother,  perfected  gifts  to  the  grandchildren,  to  whose 
account  she  had  deposited  them,  or  whether  they  remained,  ai'ter 
the  deposits,  the  property  of  the  grandmother — whether  the  gifts 
were  perfected,  or  whether  the  facts  manifest  an  intention  to  give  in 
fdture — whether  the  acts  of  making  the  deposits,  under  all  the 
proof  in  the  cause,  divested  the  grandmother  of  her  title  to  the 
moneys,  and  vested  the  same  in  the  infants. 

The  vice  chancellor,  in  the  case  of  Hv^lies  v.  Stubbs,  1  Hare,  470, 
says :  ^  The  result  of  the  cases  is,  that  the  court  looks  into  the  nature 
of  the  transaction,  and  determines,  from  the  nature  of  the  trans- 
action, what  the  effect  of  it  shall  be  in  divesting  the  owner  of  the 
property  to  which  it  relates."  Before  the  moneys  were  deposited, 
they  were  the  property  of  Mrs.  Merritt.  The  proof  is,  that  some 
time  in  or  about  the  date  at  which  she  commenced  to  make  these 
deposits —  the  date  not  definitely  fixed  by  the  witness — he  declared 
that  she  ^  was  going  to  put  the  money  in  bank  for  the  children.'' 
She  did  put  money  in  bank,  and  caused  it,  when  she  so  put  it,  to  be 
entered  to  the  credits  or  accounts  of  the  several  children.  The 
3d  section  of  the  charter  of  the  Savings  Bank,  and  the  1st  and 
7tii  of  the  by-laws,  contained  in  the  record,  serve  to  show  the 
character  and  intent  of  the  acts  of  deposit  by  Mrs.  Merritt  The 
corporation  was  empowered  to  receive  from  any  person  or  persons 
any  deposits  of  money,  and  to  invest  the  same  in  public  stocks,  or 
other  securities,  and  to  allow  interest,  and  to  divide  surplus  profits. 
It  was  organized  and  incorporated  for  the  purpose  of  receiving  such 
small  sums  of  money  as  are  the  profits  of  industry  and  economy,  or 
liq;acies,  or  donations  to  widows,  children,  and  others,  etc. 

Guardians  may  deposit  for  the  benefit  of  their  wards,  and  parents 
for  the  benefit  of  their  children,  and,  if  desired  at  the  time  of  deposit, 
subject  the  same  to  the  control  of  such  guai*dian  or  parent.  Mrs. 
Merritt  must  be  presumed  to  have  had  knowledge  of  these  provis- 
ions. She  acted  on  them  by  depositing  money  for  the  benefit  of 
her  grandchildren,  and  subjected  the  same  to  the  order  of  herself, 
or  of  her  daughter,  the  appellee.  It  is  maintained  by  the  appellee 
that  the  moneys  deposited  did  not  become  thereby  the  property  of 
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the  several  infiEuits^  in  whose  names,  or  to  whose  accounts  they  were 
deposited,  because  they  remained,  by  force  of  the  words,  "  subject  to 
the  order  of  Susanna  A.  Merritt  or  Susanna  Merritt,**  the  property 
of  the  donor;  that  these  words  explained  and  limited  the  acts  of 
deposit  to  the  effect  of  a  declaration  of  an  intention  to  give  in  future 
In  the  absence  of  those  words,  it  would  be  hardly  contended  that 
the  declaration  of  an  intention  to  give,  follow^  by  actual  delivery 
of  the  subject-matter  of  the  intended  gift,  to  a  bailee, /or  the  benefit 
of  the  donee,  did  not  constitute  a  perfected  gift  A  gift  is  inopera- 
tive without  delivery.  To  be  valid,  it  "  can  have  no  reference  to 
the  future,  but  must  go  into  immediate  and  absolute  effect  To  the 
perfection  of  a  parol  gift  of  a  chattel,  delivery  is  essential,  and 
without  actual  delivery  no  title  passes.*'  Nickerson  v.  Nickerson,  28  , 
Md.  332.  The  delivery  may  be  to  the  donee,  or  trustee,  or  guardian 
acting  for  the  donee,  or  to  any  bailee  of  the  donee.  All  these  con- 
ditions were  met  in  this  case.  The  money  was  delivered  by  the 
donor  to  the  bank,  as  bailee  of  the  infants,  by  the  direction  of  the 
donor,  that  it  should  be  entered  to  their  credit  in  accounts  standing 
open  in  their  names.  The  words  which  are  supposed  to  explain  and 
qualify  these  acts  of  the  donor  are  not,  in  our  opinion,  justly  liable 
to  that  interpretation,  but  are  to  be  interpreted  in  reference  to  the 
language  of  the  by-law  referred  to.  Guardians  and  parents  may 
deposit /or  the  benefit  of  tlieir  wards  and  children,  and  subject  the 
deposits  to  the  control  of  the  guardians  or  parents.  The  deposits, 
when  made  by  Mrs,  Merritt,  were  for  the  benefit  of  her  grand- 
children. The  delivery  to  the  bank  for  tlie  benefit  of  the  grand- 
children was  a  perfected  gift  to  them,  and  the  control,  by  Iter  or 
her  daughter,  retained,  was  such  control  as  is  contemplated  by  the 
by-law  —  a  control  for  the  benefit  of  those  to  whose  use,  or  whose 
benefit,  the  money  was  delivered  —  such  control  as  might  be  neces- 
sary to  the  protection  of  the  interest  of  the  donees,  and  of  the  same 
nature  as  a  guardian  might  exercise  for  the  benefit  of  his  ward, 
and  not  such  control  as  would  pertain  to  a  continuing  legal  power 
and  dominion  over  it — which  would  leave  the  donor  a  hctu 
penitentia. 

This  construction  of  the  effect  of  the  words  in  question  is  sus- 
tained by  a  review  of  all  the  facts  in  the  case.  It  is  in  proof,  that, 
in  1858,  Mrs.  Merritt  made  a  will ;  she  devised  all  her  property  to 
her  living  children,  the  mother  of  the  complainants  being  then  dead, 
and  excluded  firom  all  benefit  of  her  estate  these  children  of  her  dead 


Digitized  by 


Google 


OCTOBER  TEEM,  1869.  119 

Gardner  t.  Merritt. 

danghter.  The  estate  which  she  so  devised  had  been  given  to  her 
by  all  her  children,  including  the  then  living  mother  of  the  com- 
plainants, by  deed  in  1846.  In  1860,  she  commenced  to  deposit 
email  sums,  the  products  of  the  very  property  conveyed  to  her,  in 
the  savings  bank,  in  the  name  and  to  the  account  of  each  of  these 
exdaded  grandchildren.  Prior  to  that  time,  she  had  been  in  the 
habit  of  giving  to  the  mother,  during  her  life,  or  to  the  father  of 
those  children,  twenty-five  dollars  per  month.  She  declared  her  in- 
tcDtion  to  stop  giving  it  to  the  father,  and  to  put  it  in  the  bank  for 
the  children.  There  is  proof  that  she  had  stopped  giving  it  to  the 
father,  and  had  invested  it  in  bank  for  the  children — that  she 
vished  them,  and  not  their  father,  to  have  it  It  appears,  from  the 
accounts  in  evidence,  that  she  deposited,  to  the  account  of  each  of 
the  five  children,  five  dollars  per  month,  uniformly,  in  the  earlier 
periods  of  the  deposits,  and  generally  at  other  times,  though  some- 
times increasing  and  sometimes  diminishing  the  monthly  deposit 

There  is  in  the  record  no  evidence  of  any  intent  on  the  part  of 
Mrs.  Merritt  to  do  any  future  act  touching  this  money,  after  that  of 
depositing  it  in  the  savings  bank,  for  and  in  the  names  of  her  grand- 
children. That  she  did  not  intend  the  act  of  deposit  as  a  delivery 
fo^tho  use  of  the  infants,  when  done,  but  th&t  she  then  intended  a 
ftituie  perfection  of  the  gift,  is  an  inference  sought  to  be  drawn  by 
the  appellee's  counsel  from  the  words,  "  subject  to  order,'*  eta,  only. 
During  the  same  period,  when  she  was  making  these  deposits  in  the 
names  of  her  grandchildren,  she  was  also  making  similar  deposits 
in  the  same  bank  in  her  own  name ;  that  is,  she  was  depositing  to 
separate  accounts  in  the  name  of  each  of  the  grandchildren,  and  at 
the  same  time  to  a  separate  account  in  her  own  name,  which  had 
been  opened  long  before,  in  1856,  and  was  continued  until  her  death. 
If  she  intended  that  all  the  moneys  were  her  own,  and  deposited  to 
her  own  credit,  it  is  hard  to  conceive  her  purpose  in  requiring  five 
accounts  to  be  kept,  one  in  the  name  of  each  of  the  infants,  and  a 
sixth  in  her  own  name.  It  is  argued  that  her  purpose  was  to  indi- 
cate thereby  an  intent  to  make  future  gifts  of  tiie  moneys  to  tlie 
chQdren,  but  there  is  no  proof  on  which  the  argument  can  rest 
The  effect  of  the  deposits  was  either  to  make  the  money  deposited 
the  right  of  the  infant  in  whose  name  it  was  deposited,  or  the  efiect 
q(  the  words  ^'subject  to  her  order*'  was  to  retain  to  her  the  legal 
power  and  dominion  over  it,  and  to  oontinue  it  her  own,  as  abso- 
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lately  as  if  she  had  not  caused  it  to  be  deposited  in  the  name  of  the 
infants^  and  the  multiplicity  of  accounts  was  without  any  meaning* 

**  If  the  donor  has  perfected  his  gift  in  the  way  which  he  intended, 
00  that  there  is  nothing  left  for  him  to  do,  and  nothing  which  he 
has  authority  to  countermand,  the  donee's  right  is  enforcible  as  a 
trust''    Adams'  Equity  (marg.),  79. 

**  In  every  case  the  general  purpose  and  intention  of  the  donor, 
and  not  the  use  of  one  particular  term  or  another,  will  decide  the 
question  of  whether  a  party  does  or  does  not  take  in  a  fiduciary 
character."    Hill  on  Trustees  (marg.),  66. 

We  think,  in  this  case,  that  the  donor  had  perfected  her  gifts,  and 
had  no  design  to  countermand  them,  and  that  the  right  of  the  do- 
nees is  enforcible,  as  a  trust,  against  this  defendant,  who,  in  the 
words  of  the  five  distinct  receipts  signed  by  her,  received  from  the 
savings  bank  the  moneys  for  the  complainants,  naming  each ;  who 
made  some  of  the  deposits  at  the  request  of  ber  mother*  who  is 
shown  by  the  proof  to  have  been  ftilly  cognizant  of  all  her  mother's 
acts  and  intentions  in  this  respect,  and  who  signed  the  receipt  for 
the  money  standing  to  the  separate  account  of  her  mother,  as  exec- 
utrix. 

The  cases  in  2  Gill  &  Johns.  208;  3  Md.  Gh.  Dec.  266;  4  id. 
149,  and  6  Md.  274,  are  all  cases  in  which  the  gifts  had  not  been 
perfected,  and,  in  that  respect,  distinguishable  from  this. 

The  view  which  we  take  of  this  case  is  supported  by  those  of  Lord 
Bboughah,  in  Kilpin  v.  Kilpin  and  Kilpin  v.  Lamh^  1  Mylne  & 
Keene,  520  (7  Gond.  Eng.  Gh.  R.,  150). 

We  have  not  adverted  to  some  of  the  questions  discussed  by  coun- 
sel, in  their  able  arguments,  particularly  to  the  competency  of  the 
evidence  of  Mr.  Baldwin,  which  was  excepted  to,  because  we  have 
not  found  it  to  be  necessary  to  the  decision  of  the  cause. 

We  are  of  opinion  that  the  complainants  are  entitled  to  a  decree 
for  the  several  amounts  of  money  which  the  appellee  withdrew  from 
the  savings  bank  of  Baltimore,  and  which  stood  to  the  credit  of  each 
at  the  time  of  such  withdrawal,  and  to  interest  thereon  from  the 
21st  December,  1865,  the  date  of  the  withdrawal 

The  decree  will,  therefore,  be  reversed,  and  the  cause  remanded, 
that  a  decree  may  be  passed  in  conformity  with  the  opinion  of  this 
court 

Decree  reversed  and  cause  remanded. 
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Beidlbt,  appellant,  v.  The  Potohao  Fibb  Ihbusahob  Oa 

(8SMd.l0eD 

Firt  imurance — eonttruetion  ofpoUe^, 
• 
T!ie  Potomac  File  Insarance  Ck>mpan7  issued  its  policy  of  insurance  to  B.,  stipi 
ulating  tlierein  tliat  tlie  companj  would  paj  all  loss  to  the  property  insured 
lesolting  from  fire,  and  not  exceedinir  the  amount  specified,  during  one  year 
from  the  date  of  the  policj.  There  were  further  provisions  in  the  policy, 
expressly  providing  that  the  company  should  not  be  held  liable  under  the 
policy  until  the  premium  in  full  was  actually  paid,  and  that,  if  the  premium 
was  not  paid  within  fifteen  days  from  the  date  of  the  policy,  it  should  be 
null  and  void.  A  loss  by  fire  occurred  to  the  property  covered  by  the  insur- 
ance after  the  delivery  of  the  policy,  but  before  the  premium  was  paid  an»l 
before  the  expiration  of  the  "  fifteen  days."  The  insured,  while  the  fifteen 
days  were  still  unexpired,  tendered  the  amount  of  the  premium  and  claimed 
indemnity  for  the  loss.  Held,  that  actual  payment  of  the  premium,  not 
only  within  the  "  fifteen  days  "  biU  before  laee,  was  necessary  to  render  the 
company  liable  under  the  policy,  and  that  the  holder,  not  having  fulfilled 
Uie  conditions,  could  not  recover  for  the  loss. 

AcnoK  on  a  policy  of  insurance  against  fire.  The  action  was 
originally  commenced  in  the  superior  court  of  Baltimore,  but,  upon 
application  of  the  defendant,  it  was  removed  to  Howard  county. 
The  facts  appear  in  the  opinion  of  the  court 

John  H.  Tliomas  &  William  M.  Jferrick,  for  appellant,  argued: 

1.  That,  by  the  language  of  the  policy,  a  credit  of  fifteen  days 
was  given  for  the  payment  of  the  premium,  and  cited  Mayor  of  New 
Tork  V.  Hamilton  fire  Ins.  Co.,  10  Bosw.  537;  Ames  v.  New  Fork 
Union  Ins.  Co.,  14  N.  Y.  253 ;  Hoffman  v.  ^tna  Ins.  Co.,  32  id.  405 ; 
Rochen  v.  WiUiamsburg  Co.,  35  id.  131 ;  Merrick  v.  Oermania  Ins. 
Co^  54  Penn.  277 ;  Yealon  v.  Fry,  5  Cranch,  335,  341 ;  Merchants^ 
Ins.  Co.  V.  Edwards,  17  Grat  138. 

2.  That  a  delivery  of  the  policy  was  a  waiver  of  the  condition 
that  full  payment  of  premium  should  actually  be  made  before  the 
UabiUty  of  the  company  would  begin,  and  cited  : 

William  Sliepard  Bryan,  for  appellee,  argued  that  the  liability  of 
the  company  was  conditional,  and  the  condition  precedent  was  a 
payment  of  the  premium,  and  cited  Mulrey  v.  Shawmut  Ins.  Co^  4 
Vol.  m.— 16 
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Alien,  116;  Strong  v.  Taylor^  2  Hill,  326 ;  Henning  v.  Hqppock,  15 
N.  Y.  409 ;  Tarleton  v.  Staniforthy  5  Term  R.  695,  affinned  2  Boa. 
and  Pul;  DeWolff  v.  BabHit,  4  Mason,  294;  -D^Aon  v.  Bigdotto,  S 
Gray,  159 ;  ffaggerty  v.  Palmer,  6  Johns.  Ch.  437. 

Alvey,  J.  Whether  the  liability  of  the  appellee  under  the  policy 
sued  on  ever  attached  is  the  single  question  in  this  case,  ind  tliui 
depends  upon  the  true  construction  of  the  policy  and  its  con- 
ditions. 

The  policy  is  dated  the  11th  of  November,  1867,  and  by  it,  it  ii 
declared  that  the  appellee,  "in  consideration  of  $160,  to  be  actu- 
ally paid  to  this  company  within  fifteen  days  from  this  date,  by  the 
insured  hereinafter  named,  do  insure  Wm.  L.  Bradley,  against  loss 
or  damage  by  fire,  to  the  amount  of  14,000  on  his  property,**  situate 
at  Roxbury,  Mass. ;  and,  in  the  clause  that  follows  the  description 
of  the  property,  it  is  set  forth  that  the  company  thereby  "promises 
and  agrees  to  make  good  unto  the  said  insured,  his,  etc.,  all  sucli 
immediate  loss  or  damage,  not  exceeding,  etc.,  as  shall  happen  by 
fire  to  the  property  as  above  specified,  during  one  year,  to  wit :  from 
the  11th  day  of  November,  18C7  (at  12  o'clock  at  noon),  until  the 
11th  day  of  November,  1868  (at  12  o'clock  at  noon),  the  said  loss 
or  damage  to  be  estimated,"  etc. 

By  the  fourth  condition  of  insurance  it  is  provided  that  the  com- 
pany shall  not  be  held  liable  under  the  policy,  or  under  any  renewal 
thereof,  until  the  premium  in  full  therefor  is  actually  paid ;  and 
by  the  fifth  condition  it  was  mutually  agreed  that  if  the  premium 
on  the  policy  was  not  paid  within  fifteen  days,  as  therein  provided, 
the  policy  should  be  mill  and  void;  and  it  was  further  agreed  that 
the  policy  was  made  and  accepted  in  reference  to  the  terms  and 
conditions  therein  set  forth. 

At  the  trial  below  it  was  admitted  that  the  policy  sued  on  had 
oeen  executed  by  the  appellee  and  delivered  to  the  appellant,  on  the 
day  of  its  date,  and  that  the  proper  preliminary  proof  had  been  fur- 
nished the  company  of  the  loss,  and  that  *160,  the  premium  men- 
tioned in  the  policy,  had  been  tendered  to  the  appellee  by  the  appel- 
lant after  the  fire,  and  within  fifteen  days  after  the  execution  of  the 
p«)licy. 

The  court  below  ruled  against  the  right  of  the  appellant  to 
lecover  on  the  policy,  and  to  that  ruling  he  excepted. 

On  the  part  of  the  appellant  it  is  contended  that  the  liability  of  the 
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appellee  attached  from  the  date  of  the  policy,  fmd  that  the  fifteen 
days  giyen  within  which  to  pay  the  premium,  was  simply  a  credit 
extended  to  him,  not  at  all  intended  to  affect  the  risk,  provided 
ibe  premium  was  paid  or  tendered  within  that  time ;  while  on  the 
part  of  the  appellee  it  is  contended  that  the  actual  payment  of  the 
premium,  within  the  fifteen  days,  was  a  condition  precedent  to  the 
attaching  of  the  risk,  and  that,  as  the  property  was  destroyed  before 
the  tender  of  payment  within  the  time  limited,  there  was  nothing 
upon  which  the  risk  could  attach,  and,  therefore,  there  is  no  liability 
for  the  loss ;  and  this  latter  construction  was  the  one  adopted  by 
the  court  below. 

The  question  would  seem  to  be  a  plain  one ;  and  the  only  thing 
that  affords  the  slightest  ground  for  the  construction  contended  for 
by  the  appellant  is  the  stipulation  on  the  part  of  the  conipany  to 
insure  the  property  against  loss  by  fire,  for  the  period  of  one  year, 
reckoning  that  period  from  the  date  of  the  policy. 

But  though  such  be  the  stipulation,  it  was  certainly  competent  to 
the  parties  to  agree  that  it  should  be  subject  to  the  conditions  that 
followed ;  and  one  of  those  conditions  was  that  the  company  should 
not  be  held  liable  under  the  policy  until  the  premium  in  full  was 
actually  paid.  Until  that  was  done,  the  policy,  though' issued  and 
deUvered  to  the  appellant,  was,  in  respect  to  the  obligation  under  it, 
merely  inchoate,  depending  for  its  binding  effect  upon  a  condition 
to  be  performed  by  the  appellant  By  the  performance  of  that  con- 
dition at  any  time  within  the  fifteen  days,  and  before  loss  occurred, 
the  risk  engaged  to  be  assumed  by  the  appellee  would,  eo  instantii 
have  attached ;  but  until  such  condition  performed,  the  appellant 
held  the  policy  at  his  own  peril ;  and,  upon  loss  occurring,  no  ten- 
der afterward  made,  though  within  the  time  allowed  for  payment, 
can,  upon  any  fair  construction,  be  taken  as  a  compliance  with  thfj 
condition.  For  it  never  could  have  been  the  intention  of  the  appel- 
lee to  assume  the  risk  before  the  payment  of  the  premium,  and  to 
give  the  appellant  the  option  to  pay  or  not  within  the  fifteen  days 
as  events  might  determine  him  to  elect  If  he  had  paid  within  the 
fifteen  days,  and  before  loss  occurred,  the  appellee  would  have  been 
bound  to  receive  the  premium  and  assume  the  risk ;  but,  on  failure 
to  pay  within  the  time,  it  was  agreed  by  the  fifth  condition,  that 
the  policy  should  thenceforth  be  null  and  void,  and,  of  course,  being 
nun  and  void,  would  be  no  longer  binding  on  the  appellee  even  as 
a  proposal  to  insure.    The  policy  being  thus,  by  mutual  agreement, 
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declared  null  and  void,  in  the  event  of  non-payment  within  the 
time  limited^  it  is  clear,  there  could  be  no  legal  responsibility  on  the 
part  of  the  appellant  for  the  amount  of  the  premium;  and  thai 
being  so,  there  is  no  reason  or  justice  in  holding  the  appellee  alone 
bound  on  the  contract  for  the  fifteen  days,  while  the  appellant  was  free 
to  elect  to  be  bound  or  not,  as  circumstances  might  dictate.  In  so 
construing  the  policy  as  to  bind  the  appellee  from  its  date,  without 
reference  to  the  payment  of  the  premium  before  loss,  there  would 
be  no  mutuality  in  the  contract ;  and  it  is  manifest  that  it  was  for 
the  very  purpose  of  preserving  mutuality,  and  protecting  the  appel- 
lee from  risk  without  consideration  actually  received,  that  the 
fourth  and  fifth  conditions  were  inserted  in  the  policy.  Without 
such  purpose  in  view  they  would  be  useless  and  unmeaning. 
'  The  cases  cited  and  mainly  relied  on  by  the  appellant  have  no 
application  to  this  case.  They  were  instances  in  which  the  insurers 
were  held  to  have  waived  the  right  to  receive  the  premium  as  a  con- 
dition upon  which  the  risk  was  to  attach,  upon  the  ground  that  the 
assured  would  have  been  otherwise  misled  and  deceived.  But  such 
is  not  this  case.  Here  the  question  is  simply  one  of  construction, 
depending  on  the  terms  of  the  contract  between  the  parties ;  there 
being  no  pretense  on  the  part  of  the  appellant  that  he  was  deceived 
or  misled  by  the  conduct  of  the  appellee.  The  only  circumstance 
alluded  to  in  argument,  as  at  all  justifying  the  notion  of  waiver, 
was  the  delivery  of  the  policy  to  the  appellant ;  but  it  must  be  recol- 
lected that,  by  express  stipulation,  the  policy  was  nuzde  and  (accepted 
in  reference  to  the  terms  and  conditions  contained  in  it 

Agreeing  as  we  do  with  the  court  below  in  its  construction  of  the 
policy,  its  judgment  will  be  affirmed. 

Judgment  affirmed. 
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(8SMd.lM 
Stock  broker  and  customer — etidence. 

Wto«  a  broker  porchaaes  stock,  throagh  a  correspondent,  in  pvisoanoe  ol 
orders  from  a  costomer  and  in  tlie  usual  mode  of  dealing,  bat  the  certifi- 
cates are  not  called  for  nor  the  stock  paid  for,  the  broker,  after  waiting  a 
reasonable  time,  may  sell,  or  cause  to  be  sold,  the  stock  so  purchased,  on 
notice  to  the  customer,  and  recover  for  the  loss,  if  any,  from  the  customer. 

hi  an  action  by  the  broker  against  his  customer,  to  recover,  in  case  of  such 
loss,  the  letters  of  a  correspondent  in  a  neighlx>ring  city  are  incompetent 
as  evidence  to  prove  the  purchase  and  subsequent  sale  of  the  stock  in  obedl- 
I  to  orders  from  the  broker. 


AcnoK  on  the  case  to  reoover  for  loss,  by  a  stocic  broker  against 
a  customer.    The  fxntitA  are  stated  in  the  opinion  of  the  ooort 

Wm.  ?.  Dawson  and  Charge  H.  Wittiams,  for  appellant 

OrvtOe  ffonoitSf  for  appellee. 

Miller,  J.  This  action  was  brought  by  the  appellee  agabit 
the  appellant  and  Louis  Rosenstock  and  Jacob  Hoflin  jointly.  The 
latter  was  returned  non  est,  and  the  case  proceeded  against  the  other 
two.  The  declaration  contains  the  common  counts  in  assumpsiCf 
to  which  the  general  issue  was  pleaded.  The  cause  of  action, 
according  to  the  testimony  offered  by  the  plaintiff,  arose  thus:  The 
plaintiff  was  a  stock  broker,  doing  business  in  the  city  of  Baltimore, 
and,  on  the  4th  of  October,  1866,  Nathan  Hoflin,  who  for  some  time 
had  been  dealing  with  him  in  a  similar  way,  under  the  name  of  J. 
Hoflin,  came  to  the  plaintiff's  oflSce  and  ordered  him  to  buy  one  hun- 
dred shares  of  Illinois  Central  railroad  stock  on  the  joint  account  of 
J.  Hoflin  and  his  two  co-defendants.  The  plaintiff  immediately  and, 
as  he  states,  according  to  the  course  of  trade  and  the  regular  cus- 
tom of  the  business,  wrote  to  his  correspondents,  Dibble  &  Gambloss, 
brokers  in  New  York  city,  directing  them  to  purchase,  and  they 
accordingly  bought  tLe  stock  at  1128  per  share,  and  he  paid  them 
the  purchase-money  ($12,825)  therefor.  The  defendants  failed  to 
pay  him,  and  subsequently,  on  the  16th  of  April,  1867,  after  notice 
to  the  defendants,  and  according,  also,  to  the  due  course  of  trade 
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and  the  custom  of  the  particular  business,  he  directed  Dibble  & 
Cambloss  to  sell  the  stock  in  New  York,  and  it  was  there  sold  by 
them  and  brought  but  $11,400.  The  plaintiff  now  seeks  to  recover 
the  difference  between  the  amount  thus  paid  in  the  purchase  and 
that  realized  from  the  sale  of  the  stock. 

Before  examining  the  questions  raised  by  the  exceptions,  we  deem 
it  proper  to  state  generally  the  legal  relations,  duties  and  obh'gations 
of  the  parties,  growing  out  of  this  order,  and  what  was  necessary 
to  be  done  in  its  execution,  and  the  subsequent  sale  of  the  stock,  to 
entitle  the  plaintiff  to  recover  under  the  pleadings  in  this  case. 
Assuming,  for  the  present,  that  Hoflin  was  duly  authorized  to  give 
the  order  for  and  on  behalf  of  the  defendants,  the  plaintiff  thereby 
became  and  was  constituted  their  agent  to  execute  it,  and  if,  by 
reason  of  its  due  execution,  he  expended  money  and  incurred  loss, 
he  can  recover  it  back  from  his  principals  under  the  count  for 
money  paid  by  him  for  them  at  their  request.  This  is  the  sole 
count  in  the  declaration  relevant  to  the  case  as  now  presented,  and 
only  by  sustaining  that  count  can  a  recovery  be  had.  The  order  is 
general  in  its  terms,  not  directing  the  purchase  to  be  made  in  any 
particular  place  or  mode,  and  not  containing  any  restrictions  as  to 
price.  We  are,  therefore,  of  opinion  the  plaintiff  had  the  right  to 
make  the  purchase,  as  he  alleges  he  did,  in  New  York,  through 
correspondents,  brokers  or  sub-agents  residing  and  doing  business  in 
that  city.  He  must  show,  however,  that  the  stock  was  actually 
purchased  under  his  directions  by  his  New  York  agents,  at  its  fair 
market  price  on  the  day  of  purchase,  and  that  he  actually  paid  the 
purchase-money  therefor.  Having  thus  made  the  purchase  and  ex- 
pended his  money,  it  was  his  duty  to  notify  his  principals  of  the  fact, 
and  request  them  to  receive  the  stock  and  pay  him  the  price  he  had 
paid  for  it,  with  usual  and  reasonable  commissions  for  making  the 
purchase.  At  the  time  of  this  notice  he  must  show  he  was  in  a  con- 
dition to  deliver  or  transfer  the  stock  by  having  the  certificates  or 
other  proper  indicia  of  title  actually  in  hand,  or  in  the  hands  of 
his  New  York  agents,  ready  to  be  delivered  or  transferred  to  the 
defendants.  Upon  receiving  this  notice,  it  was  the  duty  of  the 
defendants  to  pay  for  and  receive  the  stock,  and  on  their  failure  ta 
do  so  the  plaintiff  had,  in  our  judgment,  the  clear  right,  after  a 
reasonable  time  and  after  giving  notice  to  that  effect  to  the  defend* 
ants,  to  direct  it  to  be  sold  in  New  York;  and  upon  showing  by 
legal  and  competent  proof  that  it  was  actually  sold  by  his  agents, 
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either  at  public  sale  in  market  overt  or  at  a  sale  publicly  and  fairly 
made  at  the  stock  exchange  or  stock  board,  or  a  brokers'  board 
where  such  stocks  are  usually  sold,  at  its  fair  market  value  on  the 
day  of  sale,  he  is  entitled  to  recover  from  the  defendants  the  amount, 
if  any,  of  the  resulting  loss.  In  a  transaction  so  conducted  and 
carried  out  we  discover  nothing  illegal  or  contrary  to  public  policy. 
It  is  but  the  proper  execution  of  a  legitimate  business  order  for  the 
purchase  of  a  valuable  commodity  —  a  common  article  of  sale  in 
the  market,  out  of  which  legal  rights  and  obligations  arise  which 
courts  of  justice  will  sanction  and  enforce. 

Usage  and  custom  of  trade  and  business  have  been  relied  on  by 
tiie  plaintiff,  who,  in  his  testimony,  says  that  in  this  transaction  he 
had  done  all  that  was  usual  and  customary  in  the  purchase  and  sale 
of  stocks,  and  had  followed  therein  the  due  course  of  trade  and 
the  custom  of  the  particular  business  of  buying  and  selling  stocks 
on  orders.  In  a  recent  case  decided  by  the  court  of  exchequer,  in 
1869,  Maxted  v.  PainCy  4  Law  Rep.  Exch.  210,  some  very  forcible 
and  pertinent  observations  on  the  subject  of  usages  of  the  stock 
exchange  were  made  by  Baron  Cleasely.  "I  do  not  wish,'* 
says  he,  "  to  be  understood  as  expressing  an  opinion  that  the  plain- 
tiff would  be  bound  by  any  usage  which  a  court  of  law  would  con- 
aider  unreasonable.  I  think,  on  the  contrary,  he  would  not,  unlesf 
he  had  actual  notice  when  he  authorized  the  contract  to  be  made,  of 
the  particular  usage.  A  man  may,  of  course,  if  he  thinks  proper, 
make  a  contract  with  any  stipulations  in  it  which  are  not  unlawful, 
as  for  instance,  that  he  will  not  enforce  it  without  the  authority  of 
some  particular  officer  or  committee ;  but  such  a  usage  would  not, 
I  think,  bind  a  person  having  no  connection  with  the  stock  exchange 
and  no  actual  knowledge  of  its  usages,  simply  because  he  employed 
a  stock  broker  to  contract  for  him,  even  though  it  was  within  the 
inthority  of  the  broker  to  make  the  contract  on  the  stock  exchange. 
It  is  true  the  jobber  contracts  with  the  broker  according  to  the 
usages  of  the  stock  exchange,  but  if  he  knew,  and  he  generally  does 
know,  that  the  broker  was  contracting  for  an  outside  principal,  then 
he  could  not  say  as  against  that  outside  principal  the  contract  is  an 
act  which  according  to  our  usages  cannot  be  enforced.  It  seems  to 
me  that  in  the  proper  view  it  is  a  question  of  principal  and  agent, 
and  what  is  the  agenfs  authority.  If  the  principal  forbids  the 
broker  to  bargain  for  him  according  to  the  peculiar  usages  of  the 
stock  ezchangOy  and  limits  his  authority  to  specified  oontraota,  ibe 
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broker  could  not  bind  him  to  a  contract  to  be  performed  according 
to  those  usages.  But  if  he  does  not  limit  his  authority,  then  there 
is  an  implied  authority  to  deal  according  to  the  usages  of  the  stock 
exchange.  But  this,  like  other  implied  authorities,  would  be  limited 
to  such  usages  as  are  not  unreasonable.  Being  implied  by  law  it  is 
in  that  way  limited  by  the  law ;  the  law  does  not  imply  a  contract 
or  authority  with  terms  which  it  regards  as  unreasonable.  The 
members  of  the  stock  exchange,  if  they  enter  into  ordinary  contracts 
with  strangers,  cannot  by  their  usages  make  the  law  inapplicable  to 
tbem ;  rather  the  law  as  superior  must  apply  to  them,  and  it  recog- 
nizes the  usages  as  modifying  the  authority,  but  only  so  far  as  are 
reasonable.  The  contract  having  been  made  both  parties  are  bound 
by  it,  not  by  the  usage  of  the  stock  exchange,  but  by  the  power  of 
the  common  law,  and  the  usage  of  the  stock  exchange  is  properly 
introduced  for  the  purpose  of  showing  the  manner  in  which  the 
contract  may  be  performed.''  So,  in  the  case  before  us,  the  usage  or 
custom  of  the  particular  business  of  buying  and  selling  stocks  on 
orders,  in  which  the  plaintiff  was  engaged,  may  be  properly  intro- 
duced for  the  purpose  of  showing  the  manner  in  which  the  order  he 
received  from  the  defendants  may  be  performed,  but  not  to  imply 
an  authority  to  execute  it  in  a  mode  which  the  law  would  regard  as 
unreasonable.  The  order  is  given  to  a  stock  broker  to  purchase 
certain  shares  of  a  particular  stock  by  parties  not  shown  to  have 
had  actual  knowledge  of  any  peculiar  usage  or  custom  of  his  busi- 
ness, and  while  the  law  will  allow  custom  and  usage  to  regulate  its 
execution  in  the  reasonable  mode  we  have  indicated,  it  will  not  per- 
mit the  defendants,  by  the,  force  of  any  such  custom  or  usage,  to  be 
bound  by  a  merely  fictitious  purchase  or  sale,  such  for  instance  as 
one  not  bona  fide  and  actually  made,  but  pretended  to  be  effected  by 
mere  entries  upon  books  and  accounts  between  the  plaintiff  and  his 
New  York  agents.  We  now  proceed  to  consider  the  questions 
raised  by  the  exceptions. 

1st.  It  is  quite  unnecessary  to  decide  in  this  case  whether  contracts 
for  the  sale  of  railway  shares  are  within  the  statute  of  frauds,  and 
must  be  proved  as  required  by  that  statute,  because  the  plaintiff's 
case  does  not  rest  upon  the  enforcement  of  any  such  contract,  or 
upon  the  count  for  goods  sold  and  delivered,  but  upon  the  fact  that 
he,  as  their  agent,  had  expended  money  upon  the  defendants'  order 
and  at  their  special  instance  and  request  The  court  was  therefore 
right  in  permitting  the  evidence  objected  to  in  the  first  exception  to 
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go  to  the  jury  under  the  fifth  count  of  the  declaration  and  the 
defendants  have  no  ground  of  complaint  that'  their  second  prayer 
was  confined  to  the  count  for  goods  sold  and  delivered. 

2d.  By  the  second  exception  a  question,  not  yital  to  this  ease,  but 
important  as  a  matter  of  practice,  is  presented.  The  plaintiff  proved 
that,  when  Hoflin  gave  the  order,  one  of  the  defendants,  the  appel- 
lant, was  standing  immediately  behind,  near  enough  to  hear  when 
he  instructed  the  stock  to  be  charged  to  the  three  defendants.  To 
the  admission  of  this  or  any  other  statement  of  Hoflin  to  bind  them, 
the  defendants  objected,  upon  the  gi*ound  that  proof,  constituting 
him  their  agent,  with  authority  to  bind  them,  should  be  first  given 
before  such  statements  were  admissible  or  receivable  in  evidence. 
Bat  the  court  admitted  the  statement,  upon  the  undertaking  and 
offer  of  the  plaintiff's  counsel  to  follow  it  up  with  the  requisite  proof 
of  such  agency.  It  has  been  held,  in  a  series  of  decisions  by  this 
court,  that  evidence  relevant  and  pertinent  to  the  issue  is  to  be  ad- 
mitted without  reference  to  the  order  of  its  production ;  the  particu- 
lar order  in  which  a  party  may  choose  to  introdace  his  proof  being 
a  matter  for  his  exclusive  consideration.  Whatever  inconvenience 
tiiis  practice  may  sometimes  occasion,  it  has  become  too  firmly  set- 
tled to  be  now  disturbed.  It  is  also  a  settled  rule  of  practice,  where 
evidence  which,  per  se,  may  be  irrelevant,  but  which  may  become 
material  I  followed  up  by  proof  of  other  circumstances  and  facts, 
material  and  competent,  with  which  it  may  have  an  important  con- 
nection, for  the  court  to  accept  the  assurance  of  counsel  that  it  will 
be  so  foUo^v^ed  up,  and  permit  it  to  go  to  the  jury;  and  if  the  assur- 
ance is  not  fulfilled,  then,  on  application  of  the  opposing  counsel,  to 
direct  the  jury  not  to  regard  it  But  this  is  a  rule  which,  from  its 
liability  to  abuse,  ought  not  to  be  enlarged.  Experience  has  con- 
vinced us  that  verdicts  are  not  unfrequently  rendered  under  the 
influence  of  irrelevant  testimony,  admitted  upon  the  unfulfilled 
assurances  of  counsel,  honestly  acting  upon  information  or  instruc- 
tions of  their  clients  that  it  will  be  made  relevant  and  material  by 
other  testimony  to  be  subsequently  produced,  notwithstanding  the 
positive  instructions  of  the  court,  afterward  given,  that  it  must  not 
be  regarded.  Juries  are  not  always  composed  of  men  who  either  can 
or  will  divert  theii:  thoughts  from  such  proof,  and  prevent  it  from 
havii^  anyr influence  Upon  their  minds.  It  wbuld,  in  our  jiidgmeat, 
bareibeea.  ai:betber  aad.  safer,  pradtiqe  if  t^e  doartsr:had,in"^ll' cases; 
nqQiiedlprodfcki  tins  character  td'bapo^eoeded  bj^thatiii  <)dncu:eid;i^ 
Vol.  III.  — 17 
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with  which  it  would  become  important  and  material,  and  we  are 
not  disposed  to  extend  the  rule  beyond  what  is  demanded  by  express 
adjudications.  We  are  not  aware  of  any  decision  that  has  appli«;d 
tlie  rule  to  a  case  where  declarations  or  acts  of  agents  are  offered  for 
tlie  purpose  of  binding  their  principals.  On  the  contrary,  it  is 
plainly  said  {Marshall  v.  Haney,  4  Md.  511),  that  the  declarations  of 
an  agent  are  not  admissible  to  bind  his  principal  under  any  circum- 
stances until  the  agency  is  first  clearly  established,  and  the  language 
of  the  court,  in  Atwell  v.  Miller^  11  Md.  359,  is  to  the  same  effect 
It  is  conceded,  of  course,  that,  to  entitle  the  plaintiff  to  recover  in 
this  action,  there  must  be  proof  that  Hoflin  was  duly  authorized  to 
give  the  order  and  direct  the  purchase  on  the  joint  account  of  the 
defendants.  This  authority  or  agency  need  not  be  proved  by  writ- 
ing ;  it  may  be  inferred  from  facts  and  circumstances,  from  the  per- 
mission and  acceptance  of  his  services,  and  subsequent  adoption  and 
ratification  of  his  acts,  will  suffice^  But,  before  his  admissions^ 
declarations  or  acts  were  admitted  to  bind  the  defendants,  we  think 
the  court  should  have  required  the  production  of  some  proof  tending 
to  show  the  existence  of  such  agency  or  authority.  The  failure^ 
however,  to  do  so  is  not,  in  this  instance,  an  error  requiring  a 
reversal  of  the  judgment,  because  we  are  of  opinion  there  was  some 
evidence  adduced  tending  to  show  the  agency,  and  fully  sustaining 
the  n3fusal  of  the  court  —  which  is  the  subject  of  the  fourth  excep- 
tion—to exclude  Hoflin's  statement,  on  the  ground  that  no  such 
proof  had  been  given,  and  the  defendants  were  not,  therefore,  in 
fact,  prejudiced  by  the  ruling  in  the  second  exception. 

3d.  The  third  exception  was  taken,  as  we  understand  it,  exclu- 
sively to  the  admission  of  the  letters  of  Dibble  &  Gambloss,  the  New 
York  brokers  and  agents  of  the  plaintiff,  to  prove  the  purchase  and 
subsequent  sale  of  the  stock.  In  admitting  these  as  evidence  for 
that  purpose,  an  error,  material  and  fatal  to  the  judgment,  was  com- 
mitted. We  have  already  said  that,  while  it  was  competent  for  the 
plaintiff  to  execute  the  order  and  enforce  his  rights  by  a  purchase 
and  sale  of  the  stock  in  New  York,  yet  he  must  establish  these  fSeu^ts 
by  legal  and  competent  proof.  Without  an  express  agreement  to 
that  effect,  no  usage  or  custom  of  trade  can  be  allowed  to  override 
the  plain  rules  of  evidence,  and  give  to  the  mere  letters  of  a  broker, 
slating  his  accounts  of  purchases  and  sales,  the  force  and  eflEbot  of 
leoerds  or  judgments  importing  absolute  verity,  or  impart  to  the 
■aiwom  statements  they  contain  the  same  efficacy  as  if  made  under 
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the  Banotdon  of  the  oaths  of  the  writers,  with  opportunity  of  testing 
their  tmth  and  accuracy  by  a  cross-examination*  The  plaintiff's 
own  letter,  written  immediately  upon  receiribg  the  order  directing 
the  New  York  brokers  to  buy,  was  admissible  to  prove  that  he  was 
prompt  to  take  the  necessary  steps  to  execute  the  order,  and  gave 
proper  directions  to  that  end ;  but  it  would  violate  cardinal  rules 
nnd  principles  of  evidence  to  receive  their  letters  to  him  to  prove,  as 
Hgainst  the  defendants,  that  the  stock  was  actually  purchased  and 
sold  in  New  York.  These  brokers  should  have  been  brought  to  the 
stand  as  witnesses,  or  their  testimony  taken  under  a  commission. 
These  letters  ought,  therefore,  to  have  been  excluded,  and  being 
excluded,  the  defendants'  fifth  prayer  would  have  been  correct,  inas- 
much as  the  plaintiff  himself  testified  he  had  no  knowledge  of  the 
parchase  or  sale  of  the  stock,  apart  from  these  letters. 

4th.  If  the  purchase  in  the  mode  we  have  pointed  out  had  been 
established  by  competent  proof,  the  plaintiff  was  not  bound  to  make 
an  actual  tender  of  the  stock  to  the  defendants.  We  have  said  it  was 
saflScient  if  he  notified  them  of  the  fact  of  the  purchase,  and  had 
certificates  of  the  stock,  or  other  usual  evidences  of  title  thereto,  in 
his  own  hands,  or  in  those  of  his  New  York  agents,  ready  to  be 
delivered  or  transferred  to  the  defendants  upon  their  tender  of  pay- 
ment therefor.  Nor  was  it  necessary  that  the  subsequent  sale  upon 
default  should  have  been  made  at  a  public  sale  or  at  a  public  stock 
board,  and  at  no  other  place.  A  sale,  publicly  and  fairly  made,  at 
the  stock  exchange  or  a  stock  board,  or  at  a  broker's  board,  where 
8nch  stocks  are  usually  sold,  would  have  been  good.  In  Dalrym- 
pVi  Case,  25  Md.  242,  it  was  held  that  a  sale  at  the  broker's  board, 
publicly  and  fairly  made  by  the  pledge  of  stock,  under  authority 
from  the  pledgor  to  sell  upon  default,  without  further  notice,  was 
legal  and  valid.  There  was,  therefore,  no  error  in  the  rejection  of 
the  defendants'  third  prayer.  Their  sixth  prayer  was  also  properly 
rejected,  because  there  was  in  evidence  to  the  jury  the  positive  testi- 
mony of  the  plaintiff  that  he  had  actually  paid  to  his  New  York 
agents  the  $12,825  for  the  stock,  which  he  had  directed  to  be  pur- 
chased under  the  defendants'  order. 

5th.  It  is  not  necessary  to  decide  whether,  upon  the  evidence  which 
the  court  admitted,  the  instruction  granted  at  the  instinoe  of  the 
idaintiff  was  correct,  because,  as  we  have  shown,  there  was  a  fifttal 
error  in  admitting  in  evidence  the  letters  objected  to,  which  oonsti- 
Med  tiie  only  proof  of  any  purchase  or  sale  of  the  stock.    It  ii 
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apparent  this  instruction  must  fall  with  the  rejection  of  these 
letters.  If,  upon  another  trial  which  mil  be  awarded,  the  plaintiff 
•can  establish  by  legal  proof  this  purchase  and  sale  in  the  mode 
before  stated,  in  addition  to  the  testimony  now  decided  to  ^lave  been 
legitimately  admitted,  there  will  be  no  difficulty  in  framing  an 
instruction,  which  will  properly  present  the  law  of  his  case,  in 
accordance  with  the  views  expressed  in  this  opinion. 

Judgment  rwenkU 


Ik  the  Matteb  of  the  Insolvent  Estate  of  Conrad  LBncAV. 

(8eHd.2S3.) 

CUUfM  against  insolvent* $  estate — Statute  of  limitations — Purchaser  with  kno%ol' 
edge  of  prior  unrecorded  conveyance —  Counsel  fees. 

The  statute  of  limitations  does  not  continue  to  run  against  the  claims  of 
creditors  of  an  iosoWent  debtor  after  his  application  for  the  benefit  of  the 
insolvent  laws,  and  before  an  audit  and  order  of  the  court  distributing  the 
insolvent's  estate. 

The  purchaser  of  property  with  knowledge  in  fact  of  a  prior  unrecorded  con- 
veyance is  not  a  bona  fide  purchaser  without  notice.  Such  knowledge  \a 
equivalent  to  registration. 

Where  a  trustee  of  an  insolvent's  estate  refuses  to  initiate  proceedings  to  annal 
a  fraudulent  conveyance  made  by  the  debtor,  and  the  creditors  are  thereby 
compelled  to  institute  such  proceedings  in  their  own  behalf,  and  the  con- 
veyance is  set  aside,  counsel  fees  are  a  proper  charge  against  the  trust  fund. 

Settlement  of  the  insolvent  estate  of  Conrad  Leiman.  The 
facts  are  as  follows : 

Conrad  Leiman  conveyed  to  Harman  Schaferman  certain  leasehold 
premises  on  the  30th  of  September,  1852.  Leiman  applied  for  the 
benefit  of  the  insolvent  laws  and  a  discharge  May  22, 1854.  William 
Seip  was  appointed  trustee,  and  the  debtor  obtained  his  discharge 
September  2,  1854.  A  creditor  of  Leiman,  William  O'Brien,  com- 
menced proceedings  to  set  aside  the  conveyance  from  Leiman  to 
Schaferman,  on  the  4th  of  December,  1857 ;  and  the  proceedingi 
were  protracted  until  September  20, 1862,  when  it  was  decided  that 
the  deed  was  fraudulent,  and,  on  appeal,  that  decision  was  afflnnecL 
BohiEtferman  had  re-^nveyed  the  premises  to  Leiman  pn  the  6th  of 
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January,  1857,  bnt  the  deed  was  not  recorded  until  June  9, 1860. 
On  the  29th  of  March,  1860,  Schaferman  had  conveyed  a  portion  of 
the  property,  which  was  conveyed  to  him  by  the  original  deed  from 
Ltiman,  to  Weaver  and  Voyce,  the  latter  of  whom  subsequently  dis- 
pel of  his  interest  to  Weaver.  May  25, 1861,  Conrad  Leiman  haJ 
;^nveyed,  in  consideration  of  a  nominal  sum,  the  property  which 
was  re-conveyed  to  him  by  Schaferman,  to  his  son,  O.  W.  Leiman* 
The  trustee,  Seip,  died,  and  on  the  29th  of  April,  1868,  Dawson  was 
appointed,  who  sold  the  property  in  question ;  and  the  sale  was 
ratified  September  2, 1868.  The  creditors  of  Leiman,  whose  claims 
antedated  his  application  for  the  benefit  of  the  insolvency  laws,  were 
notified  to  file  their  claims  on  or  before  August  21,  1868.  The 
claims,  which  are  here  brought  under  consideration,  are  as  follows : 

Weaver  claimed,  as  assignee  of  a  judgment  obtained  by  Schneider 
and  Von  EifiT,  on  March  25, 1853,  and  assigned  to  him  in  1868 ;  also 
as  being  entitled  to  the  surplus  of  the  property  which  had  been  con- 
veyed to  him  by  Schaferman.    Filed  May  16, 1868. 

6.  W.  Leiman  claimed,  under  the  deed  from  his  father,  the  surplus^ 
after  paying  legitimate  claims  and  expresses. 

Paige  claimed,  on  notes  and  accounl^  dated  1851  and  1852,  $140.93 ; 
filed  August  19, 1868. 

Lange  claimed,  as  assignee  of  a  judgment  obtained  in  185% 
$59.05;  filed  July  27, 1868. 

Harmon  claimed  $157.64  on  account,  with  interest;  filed  Sep- 
tember 8, 1868. 

Classen  claimed  on  judgment  for  $152 ;  obtained  June  2, 1852 ; 
filed  August  1,  1868. 

Chinn  claimed  on  accounts  $116.48,  from  1850,  and  $10.70  and 
$150,  from  1852,  with  interest;  filed  August,  1868. 

O'Brien  claimed  as  assignee  of  a  judgment  $275 ;  June  9, 1853 ; 
also  costs  in  circuit  court,  $84.24;  cost  in  court  of  appeals,  $93.75^ 
(The  last  two  claims  of  O'Brien  were  allowed  below.) 

Eversman  claimed  as  assignee  of  a  judgment  for  $375  from  Jan* 
nary,  1853 ;  also,  $75  paid  when  he  had  been  security  for  Leiman ; 
filed  March  27,  1869. 

McLaughlin,  Esq.,  claimed  $500  for  professional  services  as  coun 
•d  for  O'Brien. 

The  claims  of  the  creditors- were  rejected  by  the  court  below  or 
tbe  ground  that  they  were  barred  by  the  statute  of  limitationa 
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The  claims  of  O'Brien  aad  MnLaughlin  were  allowed,  and  the  sur- 
plns  was  awarded  to  6.  W.  Leiman. 

There  were  appeals  by  the  rejected  creditors;  by  G,  W.  Leiman 
and  Weaver  because  of  the  allowance  of  the  claims  of  O'Brien  and 
McLanghlin,  and  by  Weaver  because  of  the  allowance  of  the  snr- 
plns  to  O.  W.  Leiman. 

Albert  Ritchie^  for  Leiman. 

Oeorge  H.  WiUiams,  Louis  Eenninghausen,  Patrick  JfcLaugUin, 
SpotUwoody  Oregon  R.  Benson  and  Tliales  A.  Linihicum,  for 
i^reditors. 

^BIKSOK,  J.  The  main  question  m  these  appeids  is,  whether  the 
statute  of  limitations  continues  to  run  against  the  creditors  of  an 
insolvent  debtor,  after  his  application,  and  before  an  audit  and  order 
of  the  court  distributing  the  insolvent  estate.  Impertant  as  Urn 
question  is,  it  comes  now  before  this  court  for  the  first  time  for 
decision.  In  the  absence,  however,  of  direct  authority  to  guide  us, 
we  think  there  can  be  but  little  difficulty  in  its  determination  upon 
principle. 

It  is  unnecessary  to  cite  authorities  to  support  the  long-established 
doctrine  that,  as  between  the  cestui  que  trust  and  the  trustee^  in  the 
case  of  an  express  subsisting  trust,  length  of  time  constitutes  no  bar 
to  reliefl  Such  is  Vtit  privity  existing  between  them  the  possession 
of  the  one  is  the  possession  of  the  other,  and  if  the  trustee  fails  to 
perform  the  trust,  his  possession  is  not  adverse,  but  according  to  his 
title.  Lewis  on  Trusts  and  Trustees,  612 ;  Hovenden  v.  Lord  Annes* 
Uffy  2  Sch.  &  Lef:  633. 

Li  regard,  however,  to  implied  or  constructive  trusts^  arising  by 
operation  of  law,  the  rule  is  different,  because  it  rarely  happens  that 
such  trusts  are  admitted  or  recognized  by  the  parties ;  and,  more- 
over, the  facts  out  of  which  they  spring,  necessarily,  firom  their  very 
nature,  presuppose  an  adverse  claim  of  right  on  the  part  of  the  trus- 
tee. Hill  on  Trusts,  264.  The  remedy,  therefore,  of  the  cestui  que 
trust  in  such  cases  is  put  upon  the  same  footing  of  other  equitable 
rights,  and  although  the  statute  of  limitations  in  terms  only 
embraces  legal  actions,  yet,  in  all  cases  of  concurrent  jurisdiction, 
where  a  party  has  a  legal  and  equitable  remedy  in  regard  to  the 
Mune  subject-matter,  courts  of  equity  obey  the  law,  and  give  to  the 
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•tetate  the  same  effect  and  operation  in  the  one  conrt  as  in  the  other, 
Duffan  Y.  OiUingSy  8  Gill,  138 ;  Herth  t.  SchwantzCy  3  Md.  383 ;  ^an$ 
T,  Bloodgoody  7  Johns.  Gh.  90.  The  question,  therefore,  as  to 
whether  the  statute  operates  as  a  bar  in  these  appeals,  must  depend 
upon  the  nature  and  character  of  the  trust  created  by  the  operation 
rf  tbo  insolvent  laws  of  this  State,  for  it  is  dear,  by  all  the  authori- 
tna^that  if  it  be  an  express  trust,  the  plea  of  the  statute  cannot 
ATail  as  against  the  cestui  que  trust 

Now,  by  the  insolvent  laws  of  this  State,  the  debtor,  in  considera- 
tion  of  his  discharge  from  the  payment  of  his  debts,  is  required  to 
eonvey  and  deliver  to  a  trustee,  appointed  by  the  court,  all  of  his 
property,  of  every  kind  and  description,  in  trust  for  the  benefit  of 
creditots,  being  such  at  the  time  of  application  in  insolvency,  and, 
for  the  fSEuthful  performance  of  his  trust,  the  trustee  is  obliged  to 
give  his  bond,  with  approved  security.  The  property,  thus  being 
v^ted  in  the  trustee,  is  no  longer  within  the  reach  of  process  by  the 
creditors,  and  the  insolvent,  being  discharged  from  the  payment  of 
his  debts,  is  no  longer  liable  to  suit,  and  the  trustee  being  answer- 
able only  for  a  breach  of  trust,  no  proceedings  can  be  instituted 
against  him  until  the  ratification  of  the  audit,  because,  until  then, 
ttid  notice  thereof,  he  is  not  guilty  of  a  breach  of  trust  Williams 
v.  Wittiams,  3  Md.  163 ;  Buckey  v.  CuUery  18  id.  418.  It  is  dear, 
therefore,  that  the  rights  of  creditors  must  be  worked  out  through 
the  medium  of  a  trust,  the  property  affected  by  which,  the  code 
provides,  shall  be  distributed  according  to  the  principles  of  equity, 
and  the  trustee  thereof  subject  to  the  same  control  of  the  court  as 
tmsteee  appoin|;ed  by  a  decree  in  equity.  §§  10  and  12,  article 
48  of  the  Gode  of  Public  General  Laws. 

Here,  then,  is  an  express  subsisting  trust,  created  bv  statutory 
enactment,  the  uses^  terms  and  conditions  of  which  are  au^lared,  the 
property  effected  by  the  trust  ascertained  and  defined,  and  the  ces- 
tuts  que  trusty  namely,  the  creditors  of  the  insolvent  at  the  time  of 
his  application,  designated  with  as  much  certainty  and  precision  aa 
if  they  were  severally  named  in  the  deed  of  trust  The  acts  of  the 
trustee  in  converting  the  property  into  a  fund  for  distribution,  and 
in  preparing  the  subject-matter  of  the  trust  for  the  action  of  the 
eonrt,  are  to  be  considered  as  the  active  assertion  of  the  rights  of 
Checnxliiors,  the  cestuis  que  trust  as  against  the  property,  and  it 
eumot  be  that  the  delay  incident  to  the  execution  of  the  trust  shall 
work  to  their  prejudice  or  injury.    Ani  hence,  in  Ex  parte  Ross  d 
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Hooper,  in  the  matter  of  Coles,  a  bankrupt,  2  Olyn.  &  Jam.  46,  Vt» 
yice^chancellor  said,  '^  that  after  a  commission  issued,  the  statute  of 
limitations  did  not  run  against  a  creditor;  that  the  commission  was 
a  trust  for  the  benefit  of  all  the  creditors,  and  it  was  a  known  prin- 
ciple  that  the  statute  did  not  run  against  atrust'^  This  decree  was^ 
upon  appeal,  {iffirmed  by  the  lord  chancellor,  who  held  tiiat,  ^^  what- 
ever may  be  the  technical  objection,  the  effect  of  the  commission  is 
clearly  to  vest  the  property  in  the  assignees  for  the  benefit  of  the* 
creditors ;  they  are,  therefore,  in  fact,  trustees ;  and  it  is  an  admitted 
rule,  that,  unless  debts  are  already  barred  by  the  statute  of  limita- 
tions when  the  trust  is  created,  they  are  not  afterward  affected  by 
lapse  of  time." 

Also,  in  Minot  v.  Tkatclier,  7  Mete  348,  it  was  held,  under  the 
insolvent  laws  of  Massachusetts,  tha*-  the  statute  did  not  run  against 
the  creditors  of  the  insolvent  after  tne  publication  of  the  messen- 
ger. Justice  Dewey,  in  delivering  the  opinion  of  the  court,  said: 
"By  foice  and  effect  of  the  appointment  of  a  messenger,  and  the 
publication  thereof  conformably  to  the  statute,  the  property  of  the 
insolvent  debtor  is  sequestered  for  the  benefit  of  all  the  then  exist- 
ing creditors.  After  such  a  publication,  a  suit  by  a  creditor  would 
be  oi  no  avail,  as  the  property  is  all  transferred  to  the  assignee,  and 
the  body  of  the  debtor  is  to  be  discharged  from  arrest  on  execution. 
Tile  debts  presented  for  allowance  against  the  insolvent  are  to  be 
considered  with  reference  to  their  validity  at  the  date  of  the  publi« 
cation  by  the  messenger,  and  unless  barred  at  that  time  they  must 
be  allowed."  Any  other  rule  would  be  obviously  unjust  Take  the 
case  of  a  creditor,  whose  debt  will  not  be  bar*ed  for  at  least  a  year ; 
he  knows  that,  under  the  statute,  he  has  until  within  the  last  day  of 
the  year  within  which  to  bring  suit ;  but,  before  that  time,  the 
debtor  becomes  insolvent,  and  his  right  of  action  is  gone.  Now,  if 
the  principle  contended  for  by  the  appellee  foe  correct,  and  more  than 
a  year  should  elapse  before  the  insolvent  estate  is  ready  for  an  audit,^ 
the  insolvent,  or  his  assignee,  could  interpose  the  plea  of  the  statute, 
and  thus  defeat  the  claims  of  creditors.  In  this  view  we  do  not  con* 
cur,  but  are  of  opinion  that  after  the  application  in  insolvefncy,  and 
during  the  execution  of  the  trust,  the  statute  does  not  operate  against 
the  then  existing  creditors. 

This  construction  certainly  accords  with  the  plainest  principles  of 
justice  in  these  appeals.  Here  was  attempt,  on  the  part  of  the  insolv- 
ent debtor,  to  cheat  and  defraud  his  creditors.  Having  fraudulently 
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ocmyeyed  his  property  for  that  purpose,  he  applies  for  the  benefit 
rf  the  insolvent  laws,  and  declares,  in  the  schednle  annexed  to  his 
petition,  he  has  no  property  liable  for  his  debts.  After  his  final 
d]8:harge,  Schaferman,  the  fraudulent  grantee,  re-conveys  the 
property  to  Leimafiy  the  insolvent  debtor,  and  he  in  his  turn,  in 
OQDsideration  of  one  dime,  conveys  it  to  his  son.  The  trustee  in 
insolvency  refuses,  upon  the  application  of  the  creditors,  to  file  a 
bill  in  equity  assailing  the  fraudulent  conveyance,  and  the  creditors 
are  obliged  themselves  to  institute  proceedings.  After  a  long  and 
protracted  litigation,  extending  from  the  court  below  to  the  court 
of  last  resort,  the  conveyance  is  condemned  as  being  fraudulent, 
md  the  property  directed  to  be  sold ;  and,  when  the  proceeds  of  sale 
are  brought  into  court  for  the  purpose  of  being  distributed  among 
the  creditors,  the  plea  of  limitations  is  interposed  by  the  assignee 
of  the  insolvent  debtor  on  the  one  hand,  and  by  the  assignee  of  the 
frtnidulent  grantee,  Schaferman,  on  the  other.  If  the  plea  of  the 
statute  could  avail  under  such  circumstances — if  the  delay  incident 
to  the  execution  of  the  insolvent  trust,  and  occasioned  by  the  fraud- 
ulent acts  of  the  very  parties  under  which  these  assignees  now 
claim,  could  operate  to  defeat  the  payment  of  honest  creditors,  it 
would  indeed  be  a  just  reproach  to  the  administration  of  the  law. 
While  it  is  true  that  a  court  of  equity  extends  a  reluctant  hand  of 
relief  in  case  of  stale  demands,  where  a  party  has  slept  ui>on  his 
ri^ts,  and  where  time  and  long  acquiescence  have  obscured  the 
true  nature  and  character  of  the  trust,  it  will  never  visit  upon  a 
party  the  consequences  of  a  delay  for  which  he  is  in  nowise  res- 
ponsible, nor  hold  him  guilty  of  laches  in  not  prosecuting  his 
demands  when  there  was  no  process  by  which  they  could  be 
enforced. 

The  case  is  widely  different  from  a  creditor's  bill,  because  there 
the  creditor  has  no  one  to  represent  him  until  his  claim  is  filed; 
Moreover,  the  death  of  the  debtor  does  not  suspend  the  right  of 
action  on  the  part  of  the  creditor,  he  may  still  sue  the  administrator 
or  executor,  and  if  there  should  be  an  insufficiency  of  the  personal 
estate,  he  may  file  liis  bill  for  the  sale  of  the  real  estate. 

In  Strikers  Case,  1  Bland,  57,  the  proceeding  was  to  set  aside  cer- 
tain fhradulent  conveyances,  and  for  a  sale  of  the  property  for  the  * 
benefit  of  creditors,  and  although  in  the  disposition  of  some  of  the 
questions  which  arose,  the  chancellor  likened  it  to  a  case  of  insolv- 
ency, the  distinct  question  in  regard  to  the  statute  of  limitations 
Vol.  m.— 18 
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raifled  by  these  appeals  did  not  arise,  and  cannot  be  said  to  haya 
been  directly  passed  upon.  No  such  question  was  decided  by  this 
court  in  Strike  r.  McDonald  (6  Son,  2  H.  &  0. 191. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  rejecting  the 
chums  of  Herman  Gkssen,  Henry  Chinn,  John  H.  Lange,  Wash* 
ington  A.  Page,  Samuel  Harman  and  Frederick  Eversman,  and  the 
order  in  each  one  of  these  appeals  will  be  reversed*  We  have  not 
considered  the  objections  to  the  authentication  of  these  claims^ 
because  from  the  opinion  of  the  court  they  do  not  appear  to  have 
been  made  at  the  hearing,  and  must  be  considered  as  haying  been 
waived.  The  claim  of  O'Brien,  assignee,  being  allowed,  the  order  in 
that  case  will  be  affirmed. 

We  are  also  of  opinion  that  the  claim  of  Patrick  McLaughlin,  for 
professional  services,  was  properly  allowed.  If  the  trustee  in  insol- 
vency had  employed  counsel  to  institute  proceedings  assailing  the 
firaudulent  deed  of  the  insolvent,  the  costs,  and  all  expenses  incident 
thereto,  would  have  been  a  proper  charge  against  the  trust  fund,  and 
because  he  refused  to  discharge  his  duty,  thereby  compelling  the 
creditors  to  take  proceedings,  is  no  reason  why  they  should  be  held 
personally  responsible.    The  order  in  that  case  will  be  affirmed. 

The  only  remaining  question  is  the  title  to  the  surplus,  should 
there  be  any  after  the  payment  of  creditors ;  and  this  must  depend 
upon  whether  Weaver,  assignee  of  Schaferman,  had  knowledge  in 
fact  of  the  jmor  unrecorded  conveyance  of  Schaferman  to  Leiman, 
for  if  he  had,  then  such  knowledge  is  equivalent  to  registration. 
Price  and  Bevans  v.  McDonald  et  al,  1  Md.  403 ;  Winchester  et  al 
V.  Bolt.  (B  Sueq.  R.  R.  Co.,  4  id.  231 ;  Johns  v.  Scott,  5  id.  81.  It 
is  unnecessary  to  examine  here  in  detail  the  evidence  upon  this 
point,  and  it  will  be  sufficient  to  say  that  we  are  of  opinion 
that  Weaver,  at  the  time  of  the  assignment  from  Schaferman 
to  him,  had  full  knowledge  of  the  prior  assignment  to  Leiman. 
He  is  not,  therefore,  a  bona  fide  purchaser  without  notice.  We 
are  of  opinion,  therefore,  that  George  W.  Leiman,  assignee  of 
Oonrad  Leiman,  is  entitled  to  the  surplus,  if  any,  after  the  payment 
of  the  claims  of  creditors. 

The  case  will  be  remanded,  with  directions  to  the  auditor  to  state 
•n  account,  in  conformity  with  the  views  herein  expressed. 
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(O  Md.  827J 

Pr^miiiorp  note — LidbUUif  of  tigent^  Pard  ecidm^es, 

A.  ynalmoTj  note  read  m  follows :  **  Four  months  after  date,  we,  me  preel 
dent  and  directors  of  the  Dnlaney's  Valley  and  Sweet  Air  Tompike  Com- 
pany, of  Baltimore  ooonty,  promise  to  pay  to  William  F.  Peiroe,or  crder,  one 
thoaaand  dollars  with  interest,  for  Talne  received;"  and  was  sismed  by  G. 
T.  H.,"  president,"  J.  N.  H.  and  J.  a.  D., "  directors,"  andE.  R.  8.,  "secre- 
taiy."  In  an  action  to  recover  on  the  note,  held,  that  parol  evidence  was 
admiaslble  to  show  that  the  drawers  of  the  note  signed  it  as  agents  of  the 
company  and  not  as  individoals,  and  that  the  note  was  accepted  as  the  note 
of  the  company. 

AcnoK  on  a  promissory  note.  The  facts  are  stated  in  the  opin- 
wn  of  iJie  Qciui'L 

Letois  H.  Wheeler  and  R.  R.  Boannariy  for  the  appellants,  argued 
that  parol  evidence  was  admissible  to  prove  that  the  note  was  that 
of  the  corporation,  citing  Wyman  v.  GVay,  7  H.  and  J.  409 ;  t/ioAtj- 
9on  V.  Smithy  21  Conn.  627;  White  v.  Skinriery  13  Johrs.  307; 
Hovey  v.  Magill,  2  Conn.  680 ;  Hodgson  v.  Dexter y  1  Cranch,  105 ; 
CoUini  V.  JohnsoHj  16  6a.  458;  Babcock  v.  Betnany  1  Eem.  200; 
Byles  on  Bills  (4th  Am.  ed.),  27  (1);  Brockway  v.  Allen  et  aly 
17  Wend.  40;  Story  on  Agency  (6th  ed.),  154,  a. 

Arthur  Jfacheny  for  the  appellee,  argued  that  the  face  of  the  note 
ihowed  the  defendants  to  be  liable,  citing  Sumwalt  v.  Ridgelyy  20 
Md.  107 ;  Wyman  v.  Cray,  7  H.  and  J.  409 ;  Lennard  v.  RoUnsony  5 
EL  and  Black.  125;  Hills  v.  Bannistery  8  Cow.  31;  Byles  on 
Bins,  55.  t 

That  the  note  was  not  within  the  authority  of  the  corporation, 
citing  Grant  on  Corp.  276;  80  Law  Lib.  287;  Byles  on  Bills, 
33;  Penn,  Steam  Nav.  Co.  v.  Dandridye,  8  S.  and  J.  218;  Abbott  v. 
BdL  A  Rapp.  S.  P.  Cb.,  1  Md.  Ch.  Dec.  542;  Maryland  Hospital  v. 
Formany  29  Md.  524. 

That  the  contract  should  be  construed  to  have  some  efiTect,  and  if 
fhe  company  are  not  bound  the  individuals  must  be,  citing  Mare  v. 
fJharUs,  5  EL  and  Black.  978  (85  E.  C.  L.) ;  Wordes  v.  Dennetty  9  "N. 
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H.  55 ;  ReWy  Exr,  of  Mwion,  v.  Peftel  et  cU.,  1  Ad.  and  El.  196 ;  Biff* 
gins  V.  Senior,  8  M.  and  W.  844;  Hash  v.  Towne,  5  WaL  689. 

Stewabt^  J.  The  action  in  this  case  was  brought  to  recoyer  o& 
the  promissory  note  of  the  following  description,  to  wit: 

«  $1,000.  Baltimore  County,  August  8, 1865. 

**  Four  months  after  date  we,  the  president  and  directors  of  the- 

Dulaney's  Valley  and  Sweet  Air  Turnpike  Company  of  Baltimore 

coanty,  promise  to  pay  to  William  F.  Peirce,  or  order,  one  thousand 

dollars  with  interest,  for  yalue  received. 

**  Charles  T.  Haile,  President 
^J.  N.  Henderson,  Director. 
**  Joseph  G.  Dance. 

«  Edward  E.  Sparks,  Sec^y:' 

The  first  and  second  counts  of  ^e  narr.  wei*e  for  money  lent  and 
paid;  the  third,  for  the  overdue  and  unpaid  promissory  note;  the 
fourth,  like  the  third,  with  the  addition  that  the  appellants  promised 
as  president  and  directors  of  the  company. 

The  appellants  filed  seven  pleas:  First,  that  they  were  neyer 
indebted;  second,  that  they  did  not  promise,  as  alleged;  thirds 
fourth,  fifth  and  sixth  were  special  pleas  and  demurred  to,  unt  not 
material  to  be  particularly  described  here ;  the  seventh,  that  the 
promissory  note  sued  on  is  not  the  note  of  the  appellants. 

The  appellants  admit  their  signatures  to  the  note,  and  its  dne 
execution,  but  insist  that  they  signed  the  same  as  agents  for  the 
company,  and  not  in  their  individual  capacity,  fbr  a  debt  due  by  the 
company ;  that  the  appellee  accepted  it  as  such,  with  full  knowledge 
that  such  was  its  character  and  purjiose.  They  therefore  maintain 
that  it  is  not  their  individual  note,  and  that  they  are  not  bound 
individually  for  ita  payment. 

The  material  issue  between  the  parties  is,  as  to  the  liability  of  the 
appellants  to  pay  the  note  in  question.  Owing  to  the  obscure  man- 
ner in  which  instruments  have  been  drawn,  and  the  uncertainty  of 
the  terms  of  description  where  contracts  have  been  made  or  promis- 
sory notes  given  by  agents,  there  has  been  difQculty  in  determining 
whether  the  principal  or  the  agent,  or  both,  are  liable,  not  because 
of  any  difference  in  the  principles  of  construction  governing  in  such 
,  but  fix>m  their  application  to  particular  cases ;  and  no  uniform 
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ftnd  oonsifltent  rale  can  be  extracted  from  the  authorities  apon  the 
sabject. 

In  the  court  of  appeals  of  our  own  State,  in  the  case  of  SumwaU 
T.  Rtdgdy^  20  Md.  114,  the  court,  referring  to  cases  to  be  determined 
idone  from  the  terms  of  the  instrument,  state:  ^' The  estahlishod 
role  seems  to  be,  that  an  agent,  in  making  a  promise  for  a  principal, 
is  liable  on  the  promise,  unless  it  be  expressed  in  terms  which  show 
that  it  was  made  for  and  on  behalf  of  the  principal ;  and  where  an 
agent  makes  a  promissory  note  to  a  third  person,  in  terms  sufficient 
to  bind  himself  as  principal,  the  mere  addition  of  the  word  ^^  agent,^' 
or  other  description  of  his  office  or  capacity,  to  his  signature,  does 
not  change  or  vary  the  legal  effect  of  the  promise  itself ;''  and  refer- 
ence  is  made  to  Story  on  From.  Notes,  §§  67,  68  and  69,  and  Byles 
on  BiUs,  27,  n.  1. 

K  it  can  be  collected  upon  the  whole  instrument,  that  the  *^  true 
object  and  intent  of  it  were  to  bind  the  principal  and  not  to  bind 
Qie  agent,  courts  of  justice  will  adopt  that  construction  of  it,  how- 
€Ter  informally  it  may  be  expressed.'*    Story  on  Prom.  Notes,  §  69. 

But  sometimes  the  agent  may  attach  to  his  signature  the  char- 
acter in  which  he  signs  the  instrument,  without  any  correspondent, 
or  other  description,  in  the  body  of  the  note — or  he  may,  in  the  body 
of  the  instrument,  disclose  the  n/une  of  his  principal  and  sign  his 
own  indlridual  name,  without  any  additional  description  whatever 
—or  he  may  sign  his  own  name,  without  apt  terms  to  charge  him- 
self and  in  the  body  of  the  note  use  doubtful  expressions  to  des- 
eribe  the  principal,  leaying  the  precise  meaning  of  the  instrument, 
to  be  gathered  &om  the  terms  on  its  face,  so  ambiguous  or  obscure 
as  to  render  its  interpretation,  per  se,  too  difficidt  and  uncertain  for 
JQSt  and  sound  construction. 

When  the  note  is  of  this  last  description,  that  is,  where  its  lan- 
guage or  terms  are  so  unintelligible  as  to  admit  of  no  rational 
interpretation  of  the  meaning,  or  are  not  sufficiently  decisive  of 
the  intention  of  the  parties,  but,  on  the  contrary;  are  equivocal 
and  uncertain,  extraneous  proof,  as  between  the  original  parties,, 
may  be  admitted  to  show  the  true  character  of  the  instrument, 
and  what  party  —  the  principal,  or  the  agent,  or  both  —  is  liable. 

Where  individuals  subscribe  their  proper  names  to  a  promissory 
note,  prima  facte,  they  are  personally  liable,  though  they  add  a 
^flBcriplion  of  the  character  in  which  the  note  is  given,  but  such 
presumption  of  liability  may  be  rebutted,  as  between  the  original 
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parties,  by  proof  that  the  note  was  in  fact  given  bj  the  makers,  a« 
agents,  with  the  payee's  Iq^owledge.    Byles  on  Bills  27,  n.  1. 

The  terms  of  the  note,  now  under  consideration,  apon  its  face 
being  ambiguous  and  uncertain,  as  to  the  fEict,  whether  the  appel* 
ir.u  ts  did  sign  it  in  their  individual  orofQcial  capacity,  and  relevant 
extraneous  proof  might  aid  in  the  solution  of  the  question,  it  was 
competent  for  either  party  to  show,  by  any  pertinent,  extraneous 
evidence,  on  what  account  the  note  was  given,  and  whether 
on  the  credit  of  the  company  or  upon  the  individual  responsi- 
bility of  the  appellants,  as  the  joint  makers  thereof,  for  the 
purpose  of  proving  or  tending  to  prove  the  true  character  and  pur- 
port of  the  note.  This  could  not  vary  or  contradict  the  instrument, 
but  might  be  explanatory  of  its  meaning,  where  otherwise  it  would 
be  unintelligible.  While  the  appellants,  on  the  one  side,  might 
prove  that  the  note  was  signed  by  them,  as  agents  of  and  for  the 
company,  by  the  extraneous  evidence,  on  the  other,  the  appellee 
might  show  that,  although  the  appellants  were  acting  in  behalf  of 
the  company,  he  refused  to  give  credit  to  the  company,  and  the 
appellants  did  in  fact  substitute  their  own  individual  responsibility 
for  that  of  the  company. 

Evidence  on  both  sides,  relevant  and  proper,  in  reference  to  the 
true  and  precise  character  and  purport  of  the  note,  was  admissible ; 
and  the  court  below  was  in  error  in  excluding  the  testimony  pro- 
posed by  the  appellants,  appropriate  to  this  inquiry. 

The  ruling  of  the  court  below,  permitting  the  note  to  be  given  in 
evidence  to  the  jury  (4th  exception),  is  affirmed ;  but  in  excluding 
the  offered  testimony  on  the  part  of  the  appellants  in  5th,  6th,  7th, 
8th,  9th,  10th  and  11th  exceptions,  is  reversed. 

Under  this  disposition  of  tlie  case,  the  other  exceptions  (1st  and 
2d)  in  regard  to  the  demurrer,  and  3d  exception  to  the  manner  of 
drawing  the  jury,  and  12th  and  13th  exceptions,  granting  the  appel* 
lees'  prayer  and  rejecting  those  of  the  appellants,  become  immaterial, 
and  unnecessary  to  be  specially  determined  in  this  appeal 

Judgmmt  rmmr9$d. 

*8m  JMiif  V.  SwormieedC  t  Am.  B«p.  na 


Digitized  by 


Google 


APEIL  TEEM,  1870.  I43 

Wmuifit  ▼.  The  Baltimore  end  Ohio  Railroad  Company. 


WovDm,  appellant,  t.  The  Baltdcobb  akd  Omo  Bajlboad 

Company. 

MatUr  tmd  aenanU — JMfUUjf  of  raUtoay  company  for  injwrim  muitrined  bp 

emphyeea. 

An  employee  of  a  railway  company  cannot  recover  for  an  injury  soBtalned 
by  reason  of  an  alleged  defective  brake,  unlees  it  is  shown  that  the  company 
was  negligent,  either  in  providing  the  machinery  wliich  caoeed  the  injary« 
or  in  selecting  the  mechanics  whose  duty  it  is  to  iieep  it  in  good  order. 

A  laUway  company  is  not  bound  to  change  its  machinery  in  order  to  apply 
every  new  invention  or  supposed  improvement  in  appliances ;  and  9^ 
employee  who  consents  to  operate  the  machinery  already  provided  by  the 
eompany,  knowing  its  defects,  does  so  at  his  own  risk. 

AcnoH  by  an  employee  a^^ainst  his  employer  for  injuries  sustained 
in  his  serrice.    The  fiAots  appear  in  the  opinion  of  tiie  court 

Wm.  Shepard  Bryan^  for  appellant,  argued,  that  if  better  mhr 
chinery  had  been  provided  by  the  railway  company  the  accident 
could  not  have  happened,  and,  therefore,  the  company  was  liablo^ 
citing  Hard  t.  Vermont  and  Canada  R.  R.  Co.,  32  Vt  479 ;  (yCon- 
neU  V.  BaU.  and  Ohio  R.  R.  Co.,  20  Md.  213 ;  BartonsJMl  Co.  v.  Reid^ 
3  McQueen,  266  (House  of  Lords);  Bryden  y.  Stewart,  2  id.  30; 
Marshall  v.  Stewart,  33  Eng.  Law  and  Eq.  1. 

R  C.  Latrobe  and  James  A.  Buchanan,  for  appellees. 

Altet,  J.  This  is  an  action  by  an  employee  against  his  employer, 
to  recover  for  an  injury  received  while  engaged  in  the  work  for  which 
he  was  employed,  by  reason  of  defective  machinery  that  he  was  re- 
quired to  operate. 

The  plaintiff  was  a  brakeman  in  the  employ  of  the  defendant,  on 
one  of  its  burden  trains,  and,  while  engaged  in  his  work,  he  received 
the  injury  complained  of,  which  was  occasioned  by  an  alleged  defect 
in  the  brake  to  one  of  the  cars  that  he  was  using  in  the  regular 
course  of  his  duty.  The  supposed  defect  consisted  in  the  ase  of  a 
hook  instead  of  an  eye-bolt  on  the  brake,  and  in  having  ihe  point 
of  the  hook  turned  the  wrong  way.  In  attempting  to  use  the  brake, 
ia  eonsequence  of  the  defect,  the  plaintiff  was  suddenly  thrown  fix>m 
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the  car  to  the  track,  and  was  canght  between  the  brake-shaft  and 
the  trucks  of  the  car  and  dragged  a  considerable  distance,  ar.d 
seriously  injured.  He  alleges  that  there  was  negligence  on  the  part 
of  the  defendant  in  regard  to  the  use  of  this  defectiye  brake,  and 
that  he  is  entitled  to  recover  from  the  company  the  damages  sus- 
tained by  him  as  the  consequence  of  such  negligence. 

It  IS  now  settled  that  there  is  no  contract  obligation  imposed  npon 
the  master,  from  the  mere  relation  that  he  bears  to  the  servant,  to 
provide  machinery  of  any  particular  character  or  description,  to  be 
operated  by  the  latter,  nor  is  there  any  implied  undertaking  on  the 
part  of  the  former,  resulting  from  the  mere  relation  as  employer, 
that  the  machinery  shall  be  kept  free  from  defects,  such  as  may 
expose  the  servant  to  danger.  The  servant  is  a  free  agent  to  select 
the  employment  into  which  he  enters,  and,  in  conti*acting  for  the 
wages  that  he  is  to  receive,  must  be  supposed  to  take  into  account 
the  risks  to  which  the  employment  may  expose  him ;  and  among 
those  risks  are  the  defects  and  accidents  of  the  machinery,  and  the 
negligence  and  want  of  caution  of  fellow-servants  in  the  common 
employment.  To  hold  the  master  liable  to  the  servant  for  all  the 
injuries  resulting  to  the  latter  from  defects  in  machinery  or  materials 
upon  which  he  may  be  employed,  or  from  the  negligence  of  fellow- 
servants,  engaged  in  the  common  employment,  would  go  &r  to 
impede,  if  not  to  make  it  impossible  to  carry  on,  many  of  the  great 
works  of  the  country.  All  that  can  be  required  of  the  master,  and 
for  the  neglect  of  which  he  is  responsible  to  the  servant,  is,  that  he 
shall  use  due  and  reasonable  diligence  in  providing  safe  and  sonnd 
machinery,  and  in  the  selection  of  fellow-servants  of  competent 
skill  and  prudence,  so  as  to  make  it  reasonably  probable  that  injury 
will  not  occur  in  the  exercise  of  the  employment.  He  is  required, 
also,  a8  far  as  he  can  by  reasonable  care,  to  avoid  exposing  his  ser- 
vant to  extraordinary  risks,  which  could  not  have  been  reasonably 
anticipated  at  the  time  of  the  contract  of  service,  though,  as  to  such 
extraordinary  risks,  it  would  seem  the  master  does  not  guarantee 
against  them.    Riley  v.  Baxendale,  6  Hurl.  &  N.  446. 

From  these  general  principles  it  follows  that  the  master  is  not 
liable  to  his  servant  for  any  injury  occasioned  by  a  defect  of  machin- 
ery furnished  to  the  latter  to  operate,  unless  he  was  negligent  in 
providing  such  machinery,  or,  if  he  knew  of  the  defect,:  in  ojp^ifctiixg 
to  warn  the  servant  of  its  existence.  And,  where  the  defect  J>re(du3C* 
ing  the  injury  complained  of  Was  th«  qonaequence  of  the  inoMsap^ 
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tency  or  neglect  of  a  fellow-servant,  or  where  the  origin  of  the  defect 
did  not  appear,  it  has  been  held  that  the  master  was  not  liable  to  his 
servant,  it  not  appearing  that  he  had  been  guilty  of  negligence, 
either  in  selecting  the  fellow-servant  or  in  providing  the  machinery 
in  which  the  defect  occurred.  Tarrant  v.  Webb,  18  C.  B.  797 ;  Or- 
mond  V.  Holland,  EL,  B.  &  El.  102 ;  Wigmore  y.  Jay,  5  Exch.  354 : 
Brmn  v.  Accrington  Cotton  Company,  3  Hurl.  &  N.  511. 

Who  is  a  fellow-servant,  within  the  meaning  of  the  rule,  has 
been  a  question  of  some  diversity  of  decision,  though  the  decided 
weight  of  authority  is  to  the  effect  that  all  who  serve  the  same 
master,  work  under  the  same  control,  deriving  authority  and  com- 
pensation from  the  same  source,  and  are  engaged  in  the  same  general 
business,  though  it  may  be  in  different  grades  and  departments  of 
it,  are  fellow-servants,  each  taking  the  risk  of  the  othei*'s  negligence. 

Or,  to  state  the  rule  more  generally,  in  the  language  of  a  decision 
that  has  been  approved  by  this  court,  '^  all  who  are  engaged  in 
accomplishing  the  ultimate  purpose  in  view  —  that  is,  the  running 
of  the  road — must  be  regarded  as  engaged  in  the  same  general  bus- 
iness, within  the  meaning  of  the  rule."  Hard  v.  Vermont  and  Can^ 
ada  HE.  Co.,  32  Vt  473 ;  (TConnell  v.  BaU.  <£  Ohio  R.  R.  Co^  20 
Hd.  212.  It  follows,  therefore,  that  the  brakeman  on  the  train  is  in 
the  same  common  employment  with  the  mechanics  in  the  shops  to 
repair  and  keep  in  order  the  machinery,  and  with  the  inspector  of 
the  machinery  and  rolling  stock  of  the  road,  and  the  superintendent 
of  the  movement  of  trains.  FarwM  v.  Boston  and  Worcester  R.  Co., 
4  Meta  49 ;  Hayes  v.  Western  R.  Co.,  3  Cush.  270 ;  SJierman  v.  Ro- 
Chester  and  Syracuse  R.  Co.,  17  N.  Y.  153;  Ryan  v.  Cumberland 
VaUey  R.  Co.,  23  Penn.  St  382 ;  Feltham  v.  England,  Law  Rep. 
2  Q.  B.  33 ;  SearU  v.  Lindsay,  11  0.  B.  (N.  S.)  429.  If,  there- 
fore,  the  defect  in  the  brake  that  caused  the  injury  in  the  present 
instance  existed  by  reason  of  the  neglect  or  want  of  care  on  the  part 
of  such  employees  of  the  defendant,  the  latter  cannot  be  held  liable, 
unless  there  has  been  negligence  in  the  selection  of  those  servants, 
and  the  onus  of  proof  of  such  negligence  is  on  the  plain tiffl  20  Md« 
512;  25  id.  462;  27  id.  589. 

The  case  of  SearU  v.  Lindsay,  before  referred  to,  well  illustrates 
this.  There  the  plaintiff  was  employed  by  the  defendants  as  their 
third  engineer  on  board  their  steam  vessel  While  turning  a  winch^ 
one  of  the  handles  came  off,  in  consequence  of  the  wtnt  of  a  nut  or 
pin  to  secure  it,  and  the  plaintiff  wasr  thereby  seriously,  injured.    He 

Vol- in.— 19 
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was,  with  others,  at  work  at  the  winch  by  the  orders  of  the  chief 
engineer,  who  knew  that  the  instmment  was  out  of  order,  but  was, 
nevertheless,  a  competent  person  for  the  position  he  occuj'ied* 
There  was  no  evidence  of  personal  negligence  on  the  part  of  the 
defendants,  and  it  was  held  that  the  chief  engineer  and  the  plaintiff 
were  fellow-servants,  and  that,  as  the  defect  existed  by  reason  of  the 
negligence  of  the  chief  engineer,  whose  duty  it  was  to  see  that  the 
machinery  was  kept  in  proper  condition,  the  plaintiff  could  not 
recover.  And,  in  the  concurring  opinion  of  Mr.  Justice  Williams 
in  that  case,  the  law  is  briefly  but  clearly  stated  that  governs  cases 
like  the  present  He  said:  ^^I  think  there  was  no  foundation  for 
the  argument  that  Simpson,  the  chief  engineer  of  the  vessel,  and 
the  plaintiff  stood  in  any  other  relation  toward  each  other  than 
that  of  ordinary  fellow-servants.  Then,  applying  the  rule  of  law 
which  is  now  firmly  established,  the  common  employer  is  not  lia- 
ble to  either  for  an  injury  sustained  through  the  negligence  of 
the  other.  In  order  to  take  this  case  out  of  the  ordinary  rule,  it 
was  contended  that  here  there  was  negligence  on  the  part  of  the 
employers  themselves.  In  order  to  make  that  out,  there  must  be 
reasonable  evidence  to  show  that  they  were  to  blame,  either  in 
respect  to  their  not  having  provided  proper  machinery  and  appli- 
ances or  not  having  retained  competent  workmen.  I  do  not  find 
any  evidence  at  all  of  any  default  in  either  of  these  particulars.  If 
the  winch  was  out  of  order,  it  was  owing  to  Simpson's  negligence. 
There  was  no  evidence  nor  any  suggestion  that  Simpson  was  not  a 
perfectly  competent  engineer.'*  And  such  was  the  view  of  atl  the 
judges. 

In  the  case  before  us,  the  question,  depending  upon  a  diversity  of 
opinion,  as  to  whether  the  eye-bolt  or  the  hook  is  the  better  mode 
of  fastening  the  brake,  is  immaterial,  as  both  seem  to  be  approved 
appliances,  tested  by  trial  and  experience;  and  if  it  were  conoeded 
that  the  eye-bolt  has  superior  merits,  it  by  no  means  follows  that 
the  defendant  was  bound  to  discard  the  hook  that  had  been  used  for 
a  long  time,  and  on  so  many  Of  its  cars,  without  accident.  A  mas- 
ter is  not  bound  to  change  his  machinery,  in  order  to  apply  every 
new  invention  or  supposed  improvement  in  appliances,  and  he  may 
even  have  in  use  a  machine,  or  an  appliance  for  its  operation^  shown 
to  be  less  safe  than  another  in  general  nse,  without  being  liable  to 
his  servants  for  the  consequences  of  the  use  of  it  If  the  servant 
fliinki  proper  tp  operate  snob  madhine  it  is  at  his  own  risk;  and  all 
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that  he  can  require  is,  that  he  shall  not  be  deceived  as  to  the  degree 
of  danger  that  he  incurs.  Dynen  t.  Leachy  26  L.  J.  Exch.  221 ;  1 
Redf.  on  Bailw.  521,  note. 

As  to  the  defective  attachment  of  the  hook,  it  was  shown  to  have 
been  the  duty  of  the  employees,  Fairbanks,  Buckingham  and  Day^, 
to  see  that  the  cars  and  their  appliances  were  kept  in  proper  and 
safe  repair.  Whatever  negligence,  therefore,  may  have  existed  in 
regard  to  the  arrangement  of  the  brake,  and  of  the  defective  attach- 
ment of  the  hook  thereto,  was  the  negligence  of  those  employees, 
the  fellow-servants  of  the  plaintiff;  and  there  is  an  entire  absence 
of  evidence  to  show  that  there  was  the  least  negligencs  on  the  part 
of  the  defendant  in  the  selection  and  employment  of  those  servants; 
bat,  on  the  contrary,  there  is  the  most  abundant  evidence  that  such 
servants  were  of  sufficient  competency  and  skill ;  nor  is  there  the 
slightest  evidence  in  th^  case,  that  any  superintendent  or  other 
agent,  having  control  and  geneml  direction  of  the  employees,  and 
for  whose  negligent  conduct  the  defendant  would  be  responsible  to 
the  plaintiflF,  ever  had  knowledge  of  the  defective  condition  of  the 
brake  before  the  occurrence  of  the  injury.  The  proof  wholly  failing 
in  these  important  particulars,  the  court  below  could  not  have  done 
otherwise  than  instruct  against  the  plaintiff.  The  essential  proof 
of  the  gravaman  of  the  action  was  wanting,  and  of  course  the  plain* 
Kff  could  not  recover.  The  several  prayers  of  the  defendant  were 
unobjectionable,  and  the  court  was  therefore  right  in  granting  them. 
And  as  by  the  granting  of  the  defendant's  prayers  the  case  was  taken 
from  the  jury,  the  plaintiff's  prayer,  which  was  rejected,  becam« 
unimportant. 

'For  these  reasons  the  judgment  will  be  affirmed. 

JudgmetU  affirmed. 


Norm.— The  foUowtng  are  weU-eettled  rules  touchloff  the  ItabtUty  of  the  master  to 
the  terrant  for  Injuries  sustained  by  the  latter  in  the  course  of  his  employment : 

L  A  master  ts  not  responsible  to  those  In  his  employ  for  injuries  resulting  from  negw 
Ufeaoe,  carelessness  or  misoonduct  of  a  feilow-serrant  engaged  In  the  same  general 
biNliiess.  FaarwtU  r.  The BoeUm and  WbreetUr  R.  R,  Co^  4  Met.  49;  Browne  ▼. MaxiodU 
•  Hill,  at;  Cbon  T.SvroeiMe  and  Ulfoa  A.  Bn  ft  N.Y.  488;  Sherman  w.  RncHetUr  and  Syr* 
mmm  B.  R,  17  Id.  158;  RumeU  ▼.  Hudson  River  R,  R,  Co^  Id.  Ui;  BoUtt  ▼.  The  Nem 
Fork Cmtnd  B.  R.  CkK,  18  Id.  488;  Hayes  ▼.  The  Western  R.  B.  Go^  8  Cush. £70;  AVbro 
▼.  JkeA4fawamOaniaOo^%Ciuih,T5;  Ray  y,  Boston  and  Worcester  R,  R,  Cb.,  0OjBh.U8; 
QOihamm  r.  The  SUmy  Brook  B.  B.  Ob^  10  Id.  888;  Hutchinson  t.  The  York^  He,^  B. 
B.Cbw6Bsch.«IS;  Wamerr.  The  Brie  RaOway  Co., mV.Y.4M. 

1  The  f«le  ezemptlBCtlie  master  Is  the  same,  although  the  grades  of  the  senrantsor 
mn  dlffetetit.  and  the  person  Injured  Is  Inferior  In  rank  and  sohjeot  te 
i  of  hlaby  wha<e  act  the  injory  Is  caused.  Bamsw 
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The  Western  R,  B,  Co^  mtpra;  AWro  ▼.  The  Aoawam  Canal  Co.^  atpra;  Wyman ▼.  Jdifc 
5  Esch.  352;  Brickner  t.  The  New  York  Central  Railroad  Co.,  2  Lans.  506. 

3.  Neither  U  It  necessary,  In  order  to  brinff  a  case  within  the  general  rule  of  exemp- 
tion, that  the  servants,  the  one  that  suffers  and  the  one  that  causes  the  Injury,  should 
be  at  the  time  engaged  In  the  same  operation  or  particular  work.  It  is  enough  that 
they  are  In  the  employment  of  the  same  master,  engaged  in  the  same  common  enter* 
prise*  both  employed  to  perform  duties  and  services  tending  to  accomplish  the  same 
general  purpose,  as  in  maintaining  and  operating  a  railroad,  operating  a  factory,  work- 
ing a  mine  or  erecting  a  building.  Bnldt  y,Ncw  Tork  Central  A.  R,  Co.,  18  N.  Y.  48S ; 
IVarner  ▼.  The  Erie  RaUway  Co.,  80  id.  468;  Coon  v.  Syracuse,  etc,  R.  R.  Co.,  5  Id, 
48S;  Farvodl  v.Bogton  and  Worcester  R.  R,  Co.,  4  Mete.  49;  PriesOyv.  fbii^Ier,  8  Mees. 
ft  Wels.  1,  and  the  other  cases  cited  above. 

i.  The  master  is  liable  to  bis  servant  for  any  Injury  happening  to  him  from  the  mla- 
conduct  or  personal  negligence  of  the  master ;  and  this  negligence  may  consist  In  the 
employment  of  unlit  and  incompetent  servants  a^d  agents,  or  in  the  furnishing  for  the 
work  to  be  done,  or  for  the  use  of  the  servant,  machinery  and  other  Implements  and 
facilities  Improper  and  unsafe  for  the  purposes  to  which  they  are  to  be  applied. 
PHedly  v.  fYnder,  8  Mees.  &  Wels.  1 ;  Hayden  v.  SmithviOe  Manufacturing  Co.^  29  Oonn 
648;  Roberts y, Smith,  9H.&M.213;  TTiUtoma  v.  Oou^n, 8  Id.  267;  Griffith  v.  Oidltno^Z 
Hurist.  ft  N.  648 ;  Wyman  v.  Jay,  6  Exch.  843 ;  Owens  v.  fibOotid,  Bills,  Black  ft  BU.  lOB; 
Keeganw.  W.  R.  R,  Co^  8  N.  Y.  175;  Patterson  ▼.  TTo^Jace,  28  L.  ft  B.  48;  MarAaUr. 
Stevwt,  88  Id.  L 

6.  If  the  servant  sustaining  an  Injury  through  the  unsklllfulness  or  Insuffldenoy  In 
number  or  otherwise  of  his  fellow  laborers,  or  through  defects  In  the  machinery  or 
conveniences  furnished  by  his  employer,  has  the  same  knowledge  ormeans  of  knowl- 
edge of  the  unsklllfulness  or  deficiency  referred  to  as  his  employer,  he  cannot  sustain 
an  action  for  the  Injury,  but  will  be  held  to  have  assumed  all  the  risks  of  the  employ- 
ment,  under  the  existing  facts.  Wright  v.  New  York  Central  R,  R,  COm26  N.  Y.SflB; 
Prifistly  V.  F&wler,  8  M.  ft  W.  1 ;  Frazer  v.  Penn,  R.  R.  Co,,  88  Penn.  St.  104;  Mad  River^ 
eU„R.R.  Co.,  ▼.  Darter,  5  Ohio  St.  541, 562 ;  Griffith  v.  Gidlow,  8  Hurist.  ft  N.  648 ;  BtmeU 
T.  Laeonia  Manufacturing  Co.,  48  Me.  118 ;  Senior  ▼.  Ward,  1  Bl.  ft  Bl.  885;  SMp  v.  Bai^ 
em  Counties  RaUway  Co.,  24  L.  ft  Bq.  886 ;  Loonam  v.  Brockway,  28  How.  473. 

In  Hard  v.  The  Vermont  Central  Railroad  Co.,  82  Vt.  478,  It  was  held  that  ^  although 
It  Is  the  duty  of  a  railroad  corporation  to  exercise  all  reasonable  care  In  procuring 
sound  machinery,  and  faithful  and  competent  employees,  and  although  they  are  liable 
to  their  servants  for  the  neglect  of  this  duty,  yet,  after  having  performed  It,  they  are 
not  liable  to  a  servant  for  Injuries  occasioned  by  the  neglect  of  any  of  his  oo-servants 
engaged  In  the  same  general  business,  even  though  the  negligent  servant  be  superior 
In  grade  to  the  one  injured." 

Baoon,  Jm  In  commenting  on  this  case.  In  Warner  t.  Erie  RaUuxty  Co^  89  N.  Y.  478, 
says :  **It  Is  said,  and  it  may  be  conceded,  that  this  case  Is  In  advance  of  any  decision 
yet  made,  where  the  principle  Is  involved,  but  If  so.  It  Is,  In  my  opinion,  a  sound  and 
Judicious  advance.  It  does  not  exonerate  the  directors  of  a  railroad  corporation  from 
liability  for  personal  negligence,  nor  discharge  them  from  the  obligation  to  perform 
their  duty,  If  notice  or  knowledge  of  defects  or  Insufllclencies  Is  brought  home  to 
them,  and  the  Injury  results  to  one  of  their  servants  from  a  failure  to  remedy  a  defect 
through  which  the  injury  occurs.  It  holds  them  to  the  highest  measure  of  responsS* 
blltty  for  the  proper  construction  of  the  road.  Its  arrangements  and  equipments,  and 
the  selection  of  competent  and  skillful  subordinates  to  supervise,  Inspect  and  repair, 
and  control  and  regulate  Its  operation;  but,  having  faithfully  performed  these 
duties,  it  relieves  them  from  the  extreme  rigor  of  a  rule  which  would  practically  make 
them  Insurers  of  the  absolute  safety  of,  and  Indemnities  for,  every  Injury  wh*ih  an 
employee  In  their  service  might  suffer  from  the  act  or  omission  of  his  fellow-servant." 

It  Is  not  necessary  that  the  master  should  know  that  the  servants  employed  or 
materials  furnished  are  Incapable  and  unsafe,  but  it  Is  sufficient  that  he  would  havt 
Known  If  he  had  exercised  reasonable  care  and  diligence.  Noyes  v.  Smith,  28  Vt.  63, 
and  cases  cited.  And  some  of  them  hold  that  the  master  is  liable  If  he  either  knew  of 
aitght  to  have  known  the  dangerous  character  of  the  machinery  and  appliances  fur* 
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Bithed  the  seirant.  **  He  Is  diarfreable  with  knowledge  of  the  probable  consequenoee 
af  the  acts  he  directs  or  of  which  he  has  cognisance.*'  Ryan  t.  Fouitr^  M  N.  T.  il8; 
Wriokt  ▼.  Nmo  TorH  CmUrai  B.  B.  Co^f&  Id.  664;  anow  t.  HaumxUmlc  B.  B.  Cb^  • 
AII«i,ia.-iKSP. 


Thi  Washikotoh  Fibb  Iksubancb  Compakt  ov  Baltdcob^ 

ABD  THB  ATLANTIO  FiBE  AND  MaBIKB  IbSUBAKOB  OoMPABT, 

q>peUant8y  y.  Kelly. 

(UMd.tfL) 

lire  i$uwnmee^O(m$irueUan  -of  pdliey^InUretH  of  ihs  intur^^Auign' 
ment — SubrogaUan, 

A  pbll^  of  inauranoe  against  fire  was  issued  upon  the  conditions*  that  it  tha 
interest  of  the  insured  in  the  property  was  a  leasehold  interest,  or  other 
interest  not  absolute,  the  company  should  be  so  informed  at  the  time  of  con. 
tracting  the  insurance,  or  the  policy  would  be  void ;  and  thai  a  sale  or  con- 
▼ejanoe  of  the  property,  or  an  assignment  of  any  interest  in  the  policy 
without  the  consent  of  the  company,  would  render  the  policy  void.  The 
insured,  at  the  time  the  insurance  was  negotiated,  was  the  owner  of  an 
equity  of  redemption  only,  with  possession  of  the  property  insured;  hut  no 
mention  of  that  fact  was  made. 
Buhseqnently,  the  insured  entered  into  a  contract  for  the  sale  of  the  property 
under  which  he  received  a  part  of  the  purchase-money,  hut  continued  in 
possesion  and  held  insurance  policies  for  the  benefit  of  the  vendee.  A 
total  loss,  by  fire,  of  the  property  afterward  occurred ;  and,  in  an  action  on 
the  policy  by  the  assignee  of  the  insured,  held  : 

1.  That  the  interest  of  the  insured  as  mortgagor  was  absolute,  within 
the  meaning  of  the  policy,  and  no  explanation  of  that  interest  was 
required  before  insurance. 
d.  That  an  executory  contract  for  the  sale  of  the  premises  did  not  vi<v 

late  the  prohibition  in  the  policy  against  sale  or  assignment. 
8.  That  the  insurance  company,  on  payment  of  the  loss,  could  not  bo 
subrogated  to  the  rights  of  the  insured,  pro  tanto,  under  the  cob 
tract  of  sale. 

AonoB  on  a  policy  of  insurance  against  fire. 

The  policy  was  issued  by  the  Washington  Fire  Insurance  Oom- 
pany  of  Baltimore  to  Beekman  and  Reeder,  insuring  them  for  one 
year  from  the  14th  of  May,  1867,  against  loss  by  fire,  to  the  amount 
of  tStfiOO,  on  the  building  well  known  as  "  Bamum's  Museum,*'  in 
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New  York.  There  was  also  another  policy,  for  the  same  amount, 
issued  on  the  same  property  about  the  same  time  by  the  Atlantic 
Insurance  Company.  The  two  policies  are  sued  upon  in  this  action. 
The  policy  of  the  Washington  company  contained  the  foUowing 
provisions. 

"  If  the  said  property  shall  be  sold  or  conyeyed,  or  if  this  policy 
shall  be  assigned,  without  consent  of  the  company  obtained  in 
writing  hereon  *  *  *  then,  and  in  every  such  case,  this  policy 
shall  be  null  and  void.** 

''3.  Policies  of  insurance  subscribed  by  this  company  shall  not 
be  assignable  without  the  consent  of  the  company,  expressed  by 
indorsement  thereon;  in  case  of  assignment  without  such  consc .  *■, 
whether  bt  the  whole  policy  or  of  any  interest  In  it,  tiie  liability  of 
the  company  in  virtue  of  such  policy  shall  thenceforth  cease ;  and 
the  company  reserves  to  itself  the  right  to  elect,  either  to  consent 
to  the  transfer  or  to  return  a  ratable  proportion  of  the  premium 
and  cancel  the  policy/' 

**2.  ♦  ♦  *  If  the  interest  in  property  to  be  insured  be  a 
leasdiold  interest,  or  other  interest  not  absolute,  it  must  be  so  rep- 
resented to  the  company  and  expressed  in  the  policy  in  writing, 
otherwise  the  insurance  shall  be  void." 

The  policy  of  the  Atlantic  company  was  not  so  explicit  on  these 
points,  but  the  last  part  of  the  fourth  condition  was  as  follows: 

**  4.  *  ♦  •  *  Nor  can  any  policy  or  interest  therein  be  assigned 
but  by  consent  of  the  company,  expressed  by  an  indorsement 
thereon.^ 

It  appears  that,  at  the  time  of  the  negotiation  for  the  insurance, 
Beekman  and  Beeder  were  owners  only  of  an  equity  of  redemption 
in  the  property,  there  being  mortgages  on  the  property  to  the 
amount  of  $350,000.  On  the  11th  of  February,  1868,  the  owners 
entered  into  a  contract  for  the  sale  of  the  property  to  Charles  W, 
Budd;  $10,000  purchase-money  was  paid  down,  and  the  deed  of 
conveyance  was  to  be  delivered  April  1, 1868.  The  possession  of 
Beekman  and  Beeder  was  continued,  and  all  policies  of  insurance 
were  left  in  their  hands  for  the  benefit  of  the  vendee  until  the  con- 
tract should  be  executed.  The  property  was  destroyed  by  fire  on 
the  2d  of  March,  1868.  On  the  5th  of  March,  1868,  a  deod  wta 
executed  and  delivered  by  Beekman  and  Beeder,  dated  the  11th  of 
February,  1868,  to  Kelly,  the  appellee.  On  the  1st  of  June  ma  abso* 
lute  assignment  of  all  inmunnee  policies  was  made  to  the  appellea 
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On  tiie  trial  the  plaintiff  claimed,  first,  that  Beekman  and  Beeder 
had  an  insurable  interest;  and  second,  that  there  had  been  no  such 
nle  or  conyeyance  as  to  yitiate  the  policy  or  forfeit  the  rights  of 
the  insured. 

The  defendants  claimed, 

1.  On  the  part  of  the  Washington  company,  that  the  plaintiff 
cannot  recoyer,  because  no  representation  was  made  to  the  company 
of  the  fact  that  Beekman  and  Beeder  were  owners  only  of  an  equity 
of  redemption  in  the  property. 

L.  On  the  x)art  of  both  companies,  that,  if  the  policies  did  attach, 
the  plaintiff  can  recoyer  only  a  pro  rata  amount  of  the  loss,  consider- 
ing the  fSEtct  that  Beekman  and  Beeder  receiyed  $10,000  purchase- 
money  on  the  contract  of  sale. 

3.  On  the  part  of  both  companies,  that  the  defendants,  on  pay- 
ment of  loss,  if  they  were  so  compelled,  should  be  subrogated  to 
tiie  rights  of  Beekman  and  Beeder,  under  the  contract  of  sale. 

4  On  the  part  of  both  companies,  to  the  same  effect  as  No.  3. 

5, 6,  7.  Are  unimportant,  as  haying  been  more  or  less  embodied ' 
in  the  claims  already  giyen. 

The  plaintiff's  claims  were  allowed,  the  defendants'  disallowed, 
and  judgment  was  rendered  in  &yor  of  plaintiff,  and  defendants 
qipeded. 

TlumoB  H.  ffaOf  Jr.,  and  S.  TeackU  Wattis,  for  appellants, 
argued  that  the  policy  neyer  attached  because  the  interest  of  Beek- 
man and  Beeder  was  not  absolute,  and  cited  Bouyier's  Law  Die. 
•*  Absolute  f  New  York  Life  Ins.  Co.  y.  Flack,  3  Md.  353; 
National  Ins.  Co.  y.  Orane,  16  id.  286;  Mutual  Ins.  Co.  r.  Deals,  17 
id.  38, 49 ;  Edmunds  r.  Mutual  Safety  Co.,  1  Allen,  307,  311 ;  Rey- 
nolds  y.  The  8tute  Mutual  Ins.  Co.,  2  Grant  (Penn.),  327-329 ;  Oolum^ 
bia  Ins.  Co.  y.  Lawrence,  2  Pet  25 ;  10  id. 507;  Carpenter  y. Provid. 
Ins.  Co.,  16  id.  505 ;  Catron  y.  Tenn.  Ins.  Co.,  6.  Humph.  189.  That 
the  contract  of  sale  was  in  yiolation  of  the  proyisions  of  the  policy 
of  the  Washington  company,  and  cited  Bali.  Fire  Ins.  Co.  y.  Loney, 
20  Md.  36 ;  Ayres  y.  Hart.  Ins.  Co.,  17  Iowa,  185, 186 ;  21  id.  196-198; 
Firdey  t,  Lycoming  Ins.  Co.,  30  Penn.  310 ;  Hart.  Fire  Ins.  Co. 
T.  Ross,  23  Ind.  181 ;  Edmunds  y.  Mutual  Safety  Co.,  1  Allen,  311 ; 
Davenport  t.  New  England  Mutual  Co.,  2  Gray,  338;  Keeler  r. 
Niagara  In$.  Co.,  19  Wis.  537;  2  BurriU's  Law  Die.  ''Sale;'' 
It  HLom.  40(k    Th«t»  if  payment  ahonld  be  compelled,  the  companj 
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were  entitled  to  subrogation  to  the  riglits  of  Beekman  and  Beeder^ 
under  the  contract  of  sale,  and  cited  Fentz  y.  Receiver  of  tits  JEtna 
Fire  Ins,  Co.^  9  Paige,  969;  Carpenter  v,  FrovuL  Ins.  Co.,  16  Pet, 
501 ;  j^t7ia  Fire  Ins.  Co.  t.  Tyler,  16  Wend.  397 ;  Ins.  Co.  v.  Ww}d* 
ruff,  2  Dutch.  554,  555 ;  Hart  etalx.  Western  R.  R.  Corporation^  13 
Met  105, 108;  Smith  y.  Ins.  Co..  17  Penn.  260;  Eemodian  v.  JVl  T. 
Bowery  Fire  Ins.  Co.,  5  Duer,  1,  and  17  N.  Y.  428;  Parsons  on 
Marine  Ins.^  227. 

/.  Nevett  iSV0020,  for  appellee,  argued  that  the  insured^  Beekman 
and  Reeder,  had  an  insurable  interest  in  the  property,  and  cited 
2  American  Leading  Cases,  550;  Allen  v.  Insurance  Co., 2  Md.  Ill; 
Franklin  Ins.  Co.  v.  Coates  i&  Olenn,  14  id.  297.  That  the  contract 
of  sale,  being  merely  executory,  did  not  vitiate  the  insurance,  and 
cited: 

That  the  interest  of  Beekman  and  Reeder,  at  the  time  of  the 
msurance,  was  ^  absolute,"  within  the  meaning  of  the  policy,  and 
cited  Hough  V.  City  Fire  Ins.  Co.,  29  Conn.  10,  19,  20;  Oaylord  ▼• 
Lamar  Ins.  Co.,  40  Mo.  13 ;  David  t.  Hart.  Fire  Ins.  Co.  and  Timgh^ 
urt  Y.  Conway  Fire  Ins.  Co.,  Digest  of  Decisions  on  Fire  Ins.  584^ 
587 ;  Swift  y.  Manufs  Ins.  Co.,  18  Vt  305;  Buffum  v.  Bowdiick 
Mutual  Fire  Ins.  Co.,  10  Ciish.  543 ;  Wilson  v.  Conway  Fire  Ins. 
Co.,  4  R.  I.  156;  Hope  Mutual  Ins.  Co.y.  Brolasky,  35  Penn.  282; 
1  Bosw.  507,  and  others. 

Stewart,  J.  The  insurance  companies  in  these  cases,  which 
nave  been  brought  up  in  the  same  record  and  argued  together,  insist 
that  they  are  not  responsible  for  the  loss  occasioned  by  the  fire,  be- 
cause, as  they  allege,  certain  stipulations  aud  conditions  of  the 
respective  policies  have  not  been  observed  on  the  part  of  the  insured^ 
although  they  concede  that  all  other  provisions  have  been  cumpUei 
with  to  entitle  the  insured  to  recover. 

Under  these  circumstances,  the  determination  of  the  questione 
involved,  depends  upon  the  construction  of  the  clause  in  the  policy 
of  the  Washington  Fire  Insurance  Company,  and  the  conditions  of 
the  policy,  and  the  conditions  in  the  policy  of  the  Atlantic  Fire 
and  Marine  Insurance  Company.  The  clause  is  to  the  following 
effect . 

"  If  the  property  shall  be  sold  or  conveyed,  or  if  this  policy  shall 
be  assigned,  without  the  consent  of  the  company  obtained  in  writing 
thereon,  then  this  policy  shall  be  null  and  void.'' 
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The  conditionfl  of  the  same  policy  are  of  the  following  char- 
icter: 

^If  the  interest  in  property  to  be  insured  be  A^leasshold'  interest^ 
or  other  interest  noi  absolutSy  it  most  be  so  represented  to  the  com* 
pany,  and  expressed  in  the  policy  in  writing,  otherwise  the  insurance 
shall  be  void." 

^  Policies  of  insurance  subscribed  by  the  company  shall  not  be 
usignable  without  the  consent  of  the  company,  expressed  by  indorse- 
ment made  thereon ;  in  case  of  assignment  without  such  consent^ 
whether  of  the  whole  policy  or  of  any  interest  in  it,  the  liability 
of  the  company,  in  yirtue  of  such  policy,  shall  thereafter  cease,*' 

The  Atlantic  Fire  and  Marine  Insurance  Company  has  this  con- 
dition, to  wit : 

'^  Eyery  policy  of  insurance  made  by  this  company  shall  be  sealed 
with  its  seal,  signed  by  the  president,  and  attested  by  the  secretary; 
and  the  person  for  whose  interest  the  insurance  is  made  must  be  de- 
clared and  named  therein ;  nor  can  any  policy  or  interest  therein  be 
assigned  but  by  the  consent  of  the  company,  expressed  by  an  in- 
dorsement made  thereon/' 

The  policy  of  insurance  in  this  case,  with  all  of  its  proyisions 
and  conditions,  is  the  written  contract  between  the  insurer  and  the 
insured,  and,  as  much  of  the  argument  of  the  case  was  directed  to  a 
discussion  of  the  rule  to  be  applied  in  the  interpretation  of  such  a 
contract,  we  may  premise  that  the  same  principles  of  construction 
gOTem  the  contract  of  insurance,  as  other  written  contracts. 

In  its  interpretation,  as  in  all  other  contracts,  the  intention  of  the 
contracting  parties  is  to  be  regarded,  and  where  that  can  be  ascer- 
tamed  it  must  goyem  and  control  their  rights  under  it,  if  not  in 
conflict  with  the  law.  Maryland  Insurance  Co.  y.  BossierSy  9  O.  & 
J.  155. 

The  proyision  in  the  policy  of  the  Washington  Fire  Insurance 
Company  against  the  sale  or  conyeyance  of  the  property  insured, 
and  against  the  assignment  of  the  policy  without  the  consent  of  the 
insorers,  as  it  imposes  a  restriction  upon  the  right  of  disposing  of 
property,  should  be  construed,  as  any  other  contract  with  like  pro- 
Tision,  with  strictness ;  and  nothing  less  than  the  absolute  sale  or 
conveyance  of  the  property,  with  all  the  usual  legal  ingredients  to 
constitute  the  transaction  as  such,  or  similar  complete  assign- 
ment of  the  policy,  can  be  considered  as  sufficient  to  ayoid  the  pol-^ 
Vol.  IIL— 20 
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icy  on  that  acooont  Lazarus  ▼.  CammonweaUh  Ins.  Co.,  5  Pick. 
76-82. 

There  is  no  donbt  that  an  insurance  against  fire  without  an  int^r* 
est  in  the  subject-matter  insured  is  a  wagering  contract,  which  the 
law  does  not  sanction ;  and  it  is,  therefore,  necessary  that  the  in* 
sured  should  have  an  interest  in  the  property  insured,  not  only  at 
the  time  of  the  insurance,  but  when  the  loss  by  fire  occurs.  If  the 
insured  sell  the  property,  and  transfer  all  his  interest  therein,  or  aB- 
sign  all  interest  in  the  policy,  before  the  loss  happens,  he  cannot  re- 
cover by  the  principle  of  the  common  law.  This  provision  in  the 
policy  is  but  the  incorporation  of  this  legal  principle  therein. 

The  insurance  of  buildings  against  loss  by  fire  is  a  contract  with 
the  owner  (or  any  person  having  an  interest  in  their  preseiVation), 
to  indemnify  against  any  loss  sustained  by  him  by  fire ;  tod  if  the 
msured  has  sold,  conveyed  or  assigned  all  his  interest  in  the  same 
before  the  fire,  he  can,  in  fact,  sustain  no  damage,  and  the  insurei'S 
are  under  no  obligation  to  pay  any  one.  Angell  on  Insumnce,  230, 
231. 

According  to  the  tenor  and  effect  of  the  language  in  this  proviso, 
it  is  not  any  change  or  modification  in  the  title  to  the  property 
that  will  avoid  the  policy,  or  any  reduction  of  the  interest  from  an 
absolute  to  a  qualified  interest,  because  the  reduced  interest  is  in- 
furable. 

The  proviso  is  restrictive  of  the  sale  or  conveyance  of  the  property 
insured,  and  where  the  sale  or  conveyance  is  relied  upon  by  the  in- 
surers, to  prevent  the  recovery  for  any  loss  by  fire,  the  sale  or  con- 
veyance must  be  made  out  full  and  complete.  To  constitute  a  siUe, 
within  the  meaning  and  terms  of  the  proviso,  the  right  to  the  prop- 
erty sold  and  to  the  possession  thereof  must  pass  from  the  vendor 
to  the  vendee.  The  mere  contract  for  the  siUe  or  conveyance,  not 
divesting  the  title  of  the  vendor  and  vesting  the  same  in  the  vendee, 
is  not  a  breach  of  the  proviso. 

A  contract  to  convey  the  buildings  insured  at  a  future  day,  on 
payment  of  the  purchase-money,  and  between  the  time  of  contract 
and  its  consummation,  they  are  destroyed  by  fire,  the  vendor  being 
in  possession,  it  is  not  such  an  alienation  as  vacates  the  policy. 
Angell  on  Insurance,  §  206. 

The  contract  of  the  11th  of  February,  1868,  between  Beekman 
and  Boeder  and  Charles  W.  Budd,  was  an  executory  contraot  to  seU 
and  conTey  the  property  insnredt  and  the  lots  upon  which  the  build- 
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mgs  stood^and  certainly  was  not  such  sale  orconyeyance  as  forfeited 
the  rignts  of  the  insured  under  the  proyisionsof  the  policy.  There 
18  no  doubt,  that  the  insured,  as  the  yendors  of  the  property,  before 
the  actual  oonyeyance  thereof,  held  an  insurable  interest  therein.  8 
Eenfs  Gomm.  489,  n.  1. 

Besides  the  clause  in  this  policy  against  its  assignment,  it  is  one 
of  the  conditions  annexed  to  the  same,  that  it  shall  not  be  assign- 
able, nor  any  interest  in  it  Fire  policies  haye  neyer  been  regarded 
as  transferable,  without  the  consent  of  the  company.  Angell 
on  Insurance,  §  11.  But  where  there  is  no  restriction,  the  policy 
was  assignable  in  equity,  like  any  other  cliose  in  action  ;  though,  to 
render  the  assignment  of  any  yalue  to  the  assignee,  an  interest  in 
the  subject-matter  of  the  iAsuranoe  must  be  assigned  also,  for  tlie 
assignment  only  ooTers  such  interest  as  the  insured  hod  at  the  time 
of  the  assignment  This  restriction  applies  only  to  transfers  bci'ore 
a  loss  happens.    3  Kent's  Comm.,  §  496. 

The  assignment  after  the  loss  stands  on  the  same  footing  as  the 
assignment  of  a  debt  or  right  to  receiye  a  sum  of  money  actually 
due.    Angell  on  Insurance,  §  222. 

The  agreement  as  to  an  assignment  of  the  policies,  conceding 
there  was  such  an  agreement  between  the  parties,  as  understood 
by  Mr.  Clark,  and  that  such  agreement  by  parol  could  operate 
where  there  was  a  written  contract  between  the  parties,  can  occupy 
no  higher  ground  than  the  agreement  for  the  sale  of  the  property. 
It  did  not  amount  to  an  assignment  of  the  policy,  or  the  assign* 
ment  of  any  interest  therein,  and  was  simply  a  contract  to  assign ; 
but  the  insured,  in  fact,  held  the  policy  and  made  no  assignment 
thereofl  They  held  the  possession  of  the  property  as  well  as  the 
policy  of  insurance,  notwithstanding  the  contract  to  sell  and  con- 
Tey  the  same. 

The  condition  in  the  policy  of  the  Atlantic  Fire  and  Marine 
Insurance  Company,  restrictiye  of  any  assignment  of  that  policy 
or  any  interest  therein,  is  of  like  purport  and  to  the  same  effect  as 
the  clause  and  condition  in  the  policy  of  the  Washington  Fire 
Insurance  Company,  and  the  same  construction  is  therefore  appli- 
cable to  that  policy.  In  the  condition  requiring  the  interest  in 
property  to  be  insured,  if  a  leaseliold  or  other  interest  not  absolute, 
to  be  80  represented  to  the  company  and  expressed  in  the  policy, 
flie  term  leasehold  ex  vi  termini  imports  a  qualified  intere^  the 
oUitt  inteiesty  not  absolute,  altiiough  not  so  particularly  described 
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by  the  general  term  used,  must  be  undersood  as  referring  to  some 
similarly  qualified  interest,  as  the  "leasehold." 

The  language  employed  in  the  condition  recognizes  the  distinc- 
tion between  leaseliold  or  other  qualified  interests,  as  contradistin- 
guished fi*om  those  that  are  absolute  or  unlimited.  The  "lease* 
hold"  is  carved  out  of  the  fee  simple,  which  remains  vested  in 
another,  who  holds  the  absolute  estate,  and  so  of  any  other  inferior 
inteivstless  than  the  absolute.  The  term  "not  absolute"  cannot 
mean  a  fee-simple  interest  in  the  property. 

Tlie  api)elbmts,  while  they  concede  that  the  title  of  the  insured 
was,  in  all  other  respects,  perfect,  yet  insist  that  the  interest  of  the 
msured  in  the  property  was  not  absolute,  as  contemplated  by  the 
terms  of  the  condition,  because  of  the  existence  of  the  mortgages 
thereon.  The  "leasehold,"  from  its  well-known  signification  and 
its  immediate  connection  with  the  other  interest  not  absolute^  neces- 
sarily  is  used  as  descriptive  of  the  meaning  and  extent  of  the  other. 
It  is  an  interest  less  than  the  fee-simple,  so  is  an  estate  for  life,  for 
a  term  of  years  or  at  wilL 

By  a  lease  one  grants  an  interest  less  than  his  own,  and  the  lease- 
is  properly  a  conveyance  of  lauds,  tenements  or  hereditaments, 
made  for  life,  for  years  or  at  will,  but  always  for  a  less  estate  than 
the  lessor  has  in  the  premises.  When  the  owner  in  fee  grant» 
a  lease  he  still  retains  his  absolute  interest.    2  Blacks.  Gomm.,  2S7» 

To  inferior  and  limited  interests  the  general  language  of  the 
condition  is  applicable,  and  the  mortgages  upon  the  property  must 
have  the  effect  to  reduce  the  estate  of  the  mortgagor  to  some  such 
qualified  interest  to  bring  it  within  the  operation  of  the  condition. 

The  estate  in  lands,  tenements  and  hereditaments  is  the  interest 
the  tenant  has  in  them,  and  to  ascertain  precisely  the  character  of 
that  mterest,  the  estate  must  be  considered  with  regard  to  the  quan- 
tity of  interest — the  time  at  which  that  quantity  of  interest  is  to 
be  enjoyed,  and  the  number  of  the  tenants ;  the  quantity  of  the 
interest  is  to  be  measured  by  its  duration  and  extent ;  thus,  either 
his  right  of  possession  is  to  subsist  for  an  uncertain  period,  during 
his  own  life  or  that  of  another  person,  to  determine  at  his  own 
decease,  or  to  remain  to  his  descendants  after  him ;  or  it  is  circum- 
scribed within  a  certain  number  of  years,  months  or  days ;  or  it  is 
infinite  and  unlimited,  being  vested  in  him  and  his  representatives 
forever. 

The  owner  in  fee-simple  holds  the  lands,  etc.,  to  him  and  his  heirs 
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foreTer,  generally  and  absoluielyy  and  be  has  absolutum  et  directum 
dominium^  and  therefore  is  said  to  be  seized  thereof  in  dominico  euo, 
in  his  own  demesne. 

Estates  or  interests  may  be  held  as  a  security  for  the  payment  of 
a  debt  by  mortgage  or  dead  pledge,  mortuum  vadium^  2  Black.  Comi, 
ch.  7, 104, 107, 157,  and  the  moitgage  upon  it  does  not  affect  either 
the  gtMntiiy  or  character  of  the  estate,  but  simply  holds  it  to  secure 
the  debt  Mortgages  are  now  universally  regarded,  in  courts  of 
equity,  as  mere  securities  for  the  payment  of  money,  chattel  interests 
or  chases  in  action;  the  debt  being  considered  the  principal,  and  the 
mortgage  as  accessory  and  appurtenant  thereto,  and  before  fore- 
closure belongs  to  the  executor,  and  though  the  technical  fee  may 
descend  to  the  heir,  he  takes  it  in  trust  for  the  personal  represent- 
atiTc. 

The  mortgagor  is  the  substantial  owner  of  the  property,  though 
the  legal  estate  is  in  the  mortgagee,  and  he  can  transfer  or  rest  his 
interest  at  his  own  pleasure,  so  long  as  the  right  of  redemption 
exists,  and  the  interest  of  the  mortgagor  is  also  liable  to  attachment 
and  execution. 

The  mortgagee  has  an  interest  in  the  subject-matter  of  the  mort- 
gage not  absolute^  but  commensurate  with  the  object  contemplated 
to  be  attained  by  it»  as  a  security  for  the  payment  of  a  debt  due 
from  the  mortgagor  to  the  mortgagee,  and  his  claim  does  not  rest  in 
him  the  estate  in  the  lands  mortgaged,  but  follows  the  nature  of  the 
debt,  and  as  a  chattel  interest  belongs  to  his  representatives  in  case 
of  his  death. 

The  equity  of  redemption  in  the  mortgagor  is  not  only  a  subsist- 
ing estate  and  interest  in  the  land  In  the  hands  of  the  heirs,  devisees, 
assignees  and  representatives  of  the  mortgagor,  but  of  any  other 
persons  who  have  acquired  any  interest  in  the  lands,  by  operation 
of  law  or  otherwise,  in  privity  of  title. 

Courts  of  equity,  though  a  mortgage  be  forfeited,  and  the  estate 
al)8olutely  vested  in  the  mortgagee,  at  common  law,  yet  they  will 
allow  the  mortgagor,  at  any  reasonable  time,  to  redeem  his  estate. 
So  long  as  the  estate  can  be  shown  to  have  been  treated  as  a  pledge, 
there  is  a  recognition  of  the  mortgagor's  title.  Nor  will  they  permit 
a  conveyance  made  to  secure  a  debt,  to  operate  for  any  other  purpose 
than  to  secure  the  debt ;  the  conveyance  will  be  considered  as  merely 
holding  the  property  as  pledged,  and  no  agreement  in  a  mortgage 
will  be  su  ffered  to  make  the  property  irredeemable.    Ford  v.  Fhilpot^ 
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5  H.  &  J.  312;  Evans  v.  Merriken,  8  6.  &  J*  39;  (Those  v.  Locker^ 
fnan,  11  id.  185;  G.  C.  Coal  Co.  v.  Deimold,  1  Md.  237;  AUm  ▼ 
Mutual  Lis.  Co.,  2  id.  Ill ;  Timons  and  Wife  v.  Harrison^  19  id.  296 ; 
Code,  art  64,  §  20;  Story's  Eq.  Juris.,  §§  1015-1023 ;  4  Kent's  Coin. 
156-166;  2  Black.  Com.  159,  and  n.  8. 

Notwithstanding  the  mortgages  upon  the  property,  the  mortga- 
gors held  the  equity  of  redemption,  the  real  and  beneficial  estate, 
equivalent  to  the  fee-simple  at  law,  descendible  by  inheritance, 
devisable  by  will,  and  alienable  by  deed,  as  any  other  absolute  estate 
of  inheritance.  To  all  intents  and  purposes  they  held  the  absolute 
interest  in  the  property  insured ;  the  mortgages  were  but  temporary 
and  incidental  incumbrances,  and  could  not  operate  to  render  their 
interest  a  limited  one. 

Upon  no  s6und  principle  of  construction,  relating  to  the  nature 
and  qualities  of  estates,  can  the  interests  of  the  mortgagors,  as 
holders  of  the  equitable  fee-simple,  be  divested  or  reduced  to  a 
qualified  or  inferior  estate. 

They  were  not  within  the  terms  of  the  condition,  and  were  not 
required  to  communicate  to  the  insurers  the  fact  that  the  property 
was  subject  to  the  mortgages.  If  the  insurers  designed  to  require  a 
disclosure  of  all  incumbrances  upon  property  insured,  they  have  nwt 
used  apt  and  sufficient  language  to  accomplish  that  object. 

To  give  to  the  teiins  of  the  condition  the  force  claimed  by  the 
insurers,  would  be  to  substitute  another  and  different  contract  for 
the  parties,  and  such  construction  can  find  no  warrant  or  authority 
in  the  terms  of  the  condition,  as  they  stand  in  the  policy.  Accord- 
ing to  these  views,  it  follows  that  there  was  no  error  below,  in  grant- 
ing the  appellee's  prayers,  and  refusing  the  first,  fifth,  sixth  and 
seventh  prayers  of  the  appellants. 

The  agreement  of  the  11th  of  February,  1868,  between  Beekman 
and  Reeder,  and  Budd,  was  an  executory  contract  between  the  par* 
ties,  and  under  that  contract  the  insured  were  not  divested  of  tieir 
interest  in  the  property,  and  were  entitled  to  be  indemnified  by  the 
insurers,  according  to  the  contracts  of  insurance,  for  the  loss  they 
sustained  by  the  fire. 

To  constitute  an  insurable  interest,  it  is  not  necessary  that  the 
insured  shall,  in  all  oases,  have  the  absolute  and  unqualified  interest 
in  the  property  insured — a  trustee,  mortgagee,  a  reversioner,  a  fac- 
tor, an  agent,  with  the  custody  of  goods  to  be  sold  on  commission^ 
may  innixe.    2  Marahall  on  In&  64^  oh.  S,  p.  789. 
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The  mortgagor  and  mortgagee  may  each  insure  his  own  interest 
—the  first  insures  the  property,  which  he  may  do  for  its  full  yalue, 
M  the  owner  thereof;  the  latter,  to  the  extent  of  his  debt,  and  no 
farther.  The  first,  notwithstanding  the  incumbrance  on  his  proji- 
erty,  is  entitled  to  recover  the  full  amount  of  his  loss,  within  the 
limits  of  the  insurance ;  the  latter,  if  the  premises  are  destroyed  by 
fire  before  the  extinguishment  of  the  mortgage,  has  the  right  to  be 
paid  bis  debt  by  the  insurers,  if  not  more  than  the  insurance,  and 
the  underwriters,  in  such  case,  become  entitled  to  the  debt,  and  can 
recover  the  same  from  the .  mortgagor,  and  are  subrogated  to  the 
rights  of  the  mortgagee.    2  Marshall  on  Ins.  64,  ch.  2,  p.  789. 

The  payment  of  the  insurance  does  not  discharge  the  mortgagor 
from  the  debt,  but  the  insurers  become  his  creditors,  and  have  the 
right  to  an  assignment  of  the  debt  from  the  mortgagee.  There  is 
DO  privity,  in  law  or  fact,  between  the  mortgagor  and  the  mort- 
gagee, in  the  contract  of  insurance,  and  the  mortgagor  can  take  no 
advantage  of  the  policy  of  the  mortgagee  for  his  debt,  for  he  has 
DO  interest  whatever  therein,  but  is  bound  to  pay  the  debt  to  the 
insorersy  where  they  become  his  substituted  creditors.  Angell  on 
In&,59. 

In  King  v.  8tai$  Ins.  Co^  7  Cush.  1,  referred  to  in  3  Eenf  s  OonL 
489,  n.  6,  it  was  held  (Shaw,  G.  J.,  giving  the  opinion),  that  the 
insurers  could  not  insist  upon  an  assignment  of  the  mortgagee's 
interest,  as  a  preliminary  condition  to  the  payment  of  a  loss,  and 
that  it  was  not  inequitable  to  allow  the  mortj^ee  to  recover,  both 
from  the  underwriters  and  the  mortgagor. 

But  the  contract  of  insurance  is  strictly  a  contract  of  indemnity, 
and  the  mortgagee  is  not  entitled  to  recover  firom  the  insurers  the 
value  of  the  property  lost,  and  his  whole  debt,  besides,  from  the 
mortgagor.  When  his  debt  is  paid,  and  he  is  indemnified,  it  seems 
more  in  consonance  with  the  just  principle  of  indemnity,  that  the 
insurers  should  have  the  right  to  be  substituted  in  his  place  and 
allowed  to  collect  the  debt  from  the  mortgagor. 

The  policy  of  insurance,  from  its  legal  effect,  according  to  judi- 
cial decision,  must  receive  such  reasonable  construction  as  imports 
with  its  true  character  as  a  contract  of  indemnity.  Angell  on  Ins. 
103,  note  1,  referring  to  an  opinion  of  Gibson,  G.  J 

The  effect  of  the  destruction  of  the  buildings  by  fire,  upon  the 
contract  between  Beekman  and  Reeder  and  Budd,  could  not  operate 
lo  ehinge  the  contract  between  the  insurers  and  the  insured.     The 
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fact  of  the  inrared  having  contracted  to  sell  the  property,  and 
received  a  part  of  the  purchase-money,  ought  not  to  deprive  them 
of  their  indemnity,  unless  it  had  been  so  stipulated  by  appropriate 
terms.  If  the  insured  had  made  an  absolute  sale  of  part  of  the 
property  insured,  that  would  have  avoided  the  policy  pro  tanto  — 
Angell  on  Ins.  196 — but  as  that  was  only  a  contract  to  sell  the  prop- 
erty, the  insured  are  entitled  to  full  indemnity,  otherwise,  the  con* 
tract  of  insurance  is  not  gratified.  We  think  the  second  prayer  of 
the  appellants  was  properly  refused.  The  third  and  fourth  prayers 
of  the  appellants  were  properly  refused. 

The  insured  is  entitled  to  be  indemnified  for  the  loss  of  the  build« 
ings  by  fire,  to  the  extent  of  his  insurance,  and  there  is  no  reason 
to  reduce  the  amount  because  a  contract  haS  been  made  for  their 
sale. 

The  rule  of  subrogation  is  thus  stated  in  2  Phillips  on  Ins.  282: 
*^  Where  the  insurable  interest  consists  of  a  debt  due  to  the  assured, 
the  assured  is  bound  to  assign  to  the  underwriters  the  debt  or  his 
insurable  interest,  whatever  it  may  be,  in  case  of  his  being  paid  a 
total  loss.''  This  equitable  principle  cannot  be  applied  here,  where 
no  debt  has  been  insured,  paid  by  the  insurers,  and  to  be  assigned, 
and  the  insured  have  not  been  paid  to  the  full  limit  of  their  loss. 

The  whole  of  the  insurance,  according  to  the  admitted  facts, 
amounted  to  some  160,000,  and  the  buildings  destroyed  vere  worth 
1100,000.  The  fact  that  the  buildings,  with  the  lots  upon  which 
they  stood,  were  under  contract  to  be  sold  at  the  time  of  the  fircy 
does  not  deprive  the  insurers  of  any  of  their  rights,  or  increase 
their  responsibility,  nor  does  it  confer  upon  the  insured  any  addi- 
tional advantage  growing  out  of  their  contract  with  the  insurers. 

The  insurers  cannot  be  benefited  by  a  subrogation  to  the  rightd 
of  the  insured  without  affecting  the  claim  of  the  insured  to  be  fully 
indemnified  for  their  loss.  The  equitable  principle  of  subrogation 
cannot  be  applied  where  it  conflicts  with  that  indemnity  to  which 
the  insured  is  entitled  under  the  contract  of  insurance. 

The  destruction  of  the  buildings  by  the  fire  is  an  absolute  loss, 
which  the  insurers  are  obliged  to  meet,  according  to  the  terms  of 
the  policies  of  insurance,  applied  to  tlie  admitted  facts,  and  there 
is  no  just  ground  upon  which  they  can  be  relieved  by  any  subroga- 
tion to  the  rights  of  the  insured  under  the  circumstances  of  this 
case. 

Judgment  affirmsd  in  b^th  cases. 
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Thb  Matob,  sio.>  of  ANNAPOLiSy  appellant^  t.  Habwoosw 

(88]f(L47L) 

Im  an  aedon  onder  an  act  of  the  legislatare,  which  act  had  heen  algned  hj 
the  ^Temor,  certified  nnder  the  great  seal,  and  pablished  as  required  bj 
the  Stale  constitntion,  eyidence  was  oflfbred  to  show  that  the  act  had  bets 
dianged  bj  a  mistake  of  the  engrossing  clerk.    SM,  InadmissihleL 

Thb  facta  are  stated  in  the  opinion. 

8.  T.  MeOuOough  d  A.  B.  ffaynor,  for  appellant. 

WUUam  Harwoodf  for  appellees. 

Maulbby,  J.  In  this  case  an  injunction  was  obtained  by  the 
appellees  to  restrain  the  appellants  firom  selling,  through  their  ool- 
lector,  the  property  of  the  appellees  for  payment  of  a  proportion  of 
<<  special  tax,''  for  paving  two  hundred  and  forty-five  feet  of  North- 
East  street^  in  the  city  of  Annapolis.  The  power  is  claimed  by  the 
appellants  under  the  act  of  1867,  ch.  240.  That  act.  so  far  as  per- 
tains to  t  jis  case,  in  the  printed  volume  of  laws,  is  in  the  following 
words:  '^To  impose  and  appropriate  fines,  penalties  and  forfeitures 
for  the  breach  of  their  by-laws  and  ordinances,  and  to  levy  and  collect 
taxes,  not  exceeding  one  per  centum,  on  all  the  property  of  the  citi- 
zens of  said  city ;  to  pass  ordinances  for  the  prevention  and  extin- 
guishment of  fires,  for  paving  and  keeping  in  repair  the  streets,  lanes 
and  alleys  in  said  city,  and  for  extending  and  widening  the  same  to 
any  particular  part  or  district  of  the  city,  for  paving  the  streets, 
lanes  and  alleys  therein,  or  for  sinking  wells,  making  pumps,  water- 
pipes,  fountains,  hydrants  and  water-plugs,  which  may  appear  for 
the  benefit  of  each  particular  part  or  district''  The  act,  as  printed, 
is  correctly  taken  from  the  copy  which  was  recorded  in  the  ofSce  of 
tlie  court  of  appeals,  in  conformity  with  the  provisions  of  the  con- 
stitution of  1864>  which  was  in  operation  when  it  was  passed.  The 
appellants  insist  that  the  act,  as  recorded  and  printed,  did  not  con- 
tain all  the  provisions  which  it  contained  when  it  was,  in  fact, 
passed  by  the  two  houses,  and  they  produce  a  copy  certified  by  the 
chief  clerks  of  the  senate  and  house  of  delegates  respectively,  to  b# 
Vol.  in.— 21 
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a  true  copy  of  the  act  as  passed,  with  contents  different  from  those 
aboye  qaoted^  apd  they  offer  to  prove  that  the  difference  was  occa- 
sioned by  mistake  of  the  clerk  in  engrossing  the  same,  after  its 
final  passage,  preliminary  to  its  examination  by  the  committee  on 
engrossed  bills,  a^d  to  the  affixing  of  the  great  seal,  signature  by 
the  governor  and  recording.  The  act,  as  printed,  the  api>ellauts 
JEidmit,  was  duly  examined  by  the  committee,  sealed,  signed  and 
ri^orded,  and  the  question  is  wl^ether  it  is  qompetent,  by  extrinsic 
evidence,  to  prove  tiie  contents  of  an  act  of  assembly  to  be  different 
from  those  set  out  in  the  copy,  which  has  been  attested  in  all  the 
forms  prescribed  by  the  constitution.  The  act  of  1867  was  to  take 
effect  from  its  passage^ 

Although  this  question  did  not  arise  in  the  court  below,  yet,  as  it 
might  be  raised  in  the  coui'se  of  further  proceedings  in  the  cause, 
and  has  been  fully  argued  by  the  counsel  of  the  appellants,  we  will 
consider  and  determine  it 

The  29th  section  of  article  3,  of  the  constitution  of  1364,  provides 
that  "  eveiy  bill,  when  passed  by  the  general  assembly,  and  scaled 
with  the  great  seal,  shall  be  presented  to  the  governor,  who  shall 
sign  the  same  in  the  presence  of  the  presiding  officers  and  chief 
clerks  of  the  senate  and  house  of  delegates.  Every  law  shfdl  l^ 
recorded  in  the  office  of  the  court  of  appeals,  and  in  due  time  be 
printed,  published  and  certified  under  the  great  seal  to  the  several 
courts,  in  tho^  same  manner  as  has  been  heretofore  usual  in  this 
State.  The  object  of  these  careful  provisions  was  to  guard  against 
controversy  in  respect  to  the  contents  of  laws.  To  attest  the  verity 
of  the  contents  of  a  law  all  these  solemnities  are  invoked.  Not 
only  must  it  be  sealed  with  the  great  seal,  and  signed  by  the  gov- 
ernor, but  it  must  be  so  signed  in  the  presence  of  those  officers  of  the 
two  houses,  who  are  besl.  qualified  to  know  whether  the  contents  of 
the  paper,  being  signed,  are  the  identicjil  contents  of  the  law  which 
passed  their  respectite  houses.  Then  it  is  to  be  recorded,  and 
from  the  record  office  is  to  be  again  certified  under  the  great  seal, 
printed  and  published.  We  cannot  perceive  on  what  principle  the 
court  could  be  justified  in  going  behind  evidence  so  fully  presented 
by  the  constitution,  and  inquiring,  on  extrinsic  proof,  irto  fh« 
verity  of  the  contents  of  an  act  of  assembly  so  attested. 

The  claim  of  the  appellants  against  the  appellees  was  made  «n  the 
11th  of  March,  1869,  and.  on  the  17th  of  the  same  mouthy  the  bill 
was  filed.    When  the  controversy  originated,  therefore,  the  act  of 
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1867  bad  passed  through  all  the  forms  of  attestation  prescribed  by 
the  constitution,  and  it  is  manifest,  from  the  answer  of  the  appel- 
lants, that  they  claimed  the  power  in  virtue  of  the  act  as  printed  in 
the  statute  book.  There  is  in  the  answer  no  averment  of  error  cr 
mistake  in  r?spect  to  the  contents  of  the  act  We  are  informed  by 
the  coansel  of  the  appellants,  that  the  suggestion  of  error  was  first 
made  in  the  argument  in  the  court  below.  But  however  the  ques- 
tion may  have  arisen,  or  however  it  might  be  raised  in  the  course  of 
further  proceedings,  the  result  must  be  the  same.  We  think  that 
the  court  cannot  go  behind  the  proof  prescribed  by  the  constitution 
in  inquiring  into  the  contents  of  statutes.  A  similar  question  arose 
in  the  case  of  Fouke  v.  Fleming  £  Dmglassy  13  Md.  392,  where  the 
court  said :  "  Seeing  that  the  engrossed  bill  and  the  published  copy 
of  the  law  corresjwnded,  we  do  not  feel  authorized  to  assume  they 
are  erroneous,  and  decide  the  law  to  be  according  to  the  evidence  of 
the  proceedings  of  the  legislature,  as  furnished  by  the  journals  of 
the  two  houses."  While  it  is  not  said  in  teims  that  no  evidence 
would  be  admissible  to  prove  the  contents  of  an  act  of  assembly  to 
be  different  from  the  engrossed  and  printed  statute,  yet  as  the  jour- 
nals would  be  the  next  best  evidence,  a  refusal  to  consider  them 
would  indicate  the  opinion  of  the  court  to  be  that  no  extrinsic  evi- 
dence could  be  admitted.  In  the  case  of  Dowling  v.  Smithy  9  Md. 
212,  in  which  the  judges  delivered  separate  opinions,  Le  Grand, 
C.  J.,  and  EccLESTON"  and  Mason,  JJ.,  concurring  in  the  judgment, 
though  not  taking  the  same  grounds.  Judge  Mason  said  that 
the  act  in  question,  in  that  case,  became  perfected  law  from  its  final 
engrossment  It  was  passed  by  the  hopse  on  the  7th  of  March,  by 
the  senate  on  the  8th,  and  was  engrossed  on  the  10th.  It  was  argued 
that  the  engrossment  of  an  act  of  assembly  is  the  copjring,  after  all 
amendments,  preliminary  to  their  reading  and  final  passage,  but  this 
view  is  not  sustained  by  a  reference  to  the  dates  of  final  passage  and 
engrossment  of  the  act  in  question  in  the  case  of  Smith  and  Dowling. 
By  the  practice  of  our  general  assembly  there  is  a  final  engrossment^ 
after  the  passage  of  a  bill,  made  for  examination  by  the  committee 
on  engrossed  bills,  scaling  with  the  great  seal,  etc.  To  that  final 
engrossment  the  court  referred  in  Fouke  v.  Fleming  <£  Douglass. 

In  the  cases  referred  to  by  the  appellants'  counsel  in  1  Denio,  9, 
U  IlL  297,  and  19  id.  324,  the  question  was,  whether  the  acts  of  the 
l^sktnre  under  review  in  those  cases  had  been,  in  fact,  passed  in 
conformity  with  the  provisions  of  the  Stat-e  constitutions.    In 
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inquiring  into  that  fact^  the  courts  held  that  it  was  proper  to  go 
behind  the  evidence  of  the  statute  books.  Here  the  question  is  one 
of  evidence  to  prove  contents.  (The  rest  of  the  opinion  is  local  in 
character.) 


GuERAND,  appellant^  v.  DakdslrXi 

aBMd.68L) 

BettraifU  of  trade — Breach  of  covenant  ^^It^neHen, 

Q,  leased  a  djeing  and  aoooring  establifllunent,  in  the  dtj  of  Baltimore,  for  a 
term  of  jears,  to  F.  &  D.,  partners,  and  at  the  same  time  sold  them  the 
good-will  of  the  baslness,  and  covenanted  never  to  enter  Into  competition* 
directly  or  indirectly,  with  the  lessees.  In  Baltimore,  In  the  trade  or  pnifes- 
sion  of  djeing  and  scoaring.  The  partnership  between  F.  &  D.  was  subee- 
qaently  dissolved ;  D.  became  sole  owner  of  the  partnership  interest ;  the 
lease  expired,  and  D.  removed  next  door  and  established  himself  in  the 
regular  business  of  djeing  and  scoaring.  G.  then  made  an  arrangement 
with  his  son,  bj  which  the  trade  was  re-established  at  the  old  stand,  onder 
the  name  of  the  son,  the  father  being  the  real  proprietor.  On  an  applica- 
tion for  an  Inj  auction,  held,  that  the  covenant  was  valid ;  that  the  disso- 
lution of  the  partnership  between  F.  and  D.  did  not  release  the  covenanter 
from  his  obligation  to  D. ;  and  that  the  re-establishment  of  the  business  bj 
O.,  under  the  name  of  his  son,  was  In  violation  of  the  covenant,  and  coold 
he  restrained  bj  Injunction. 

Injunction'.    The  facts  are  stated  in  the  opinion  of  the  court 

Argument  before  Bartol,  C.  J. ;  Stewaet,  Bbent,  Maulsbt, 
Alvey  and  Robinson,  JJ. 

Joseph  ffenisler  and  William  Pinhney  White,  for  appellantt 
argued  that  the  contract  was  in  restraint  of  trade  and  against  pn1>- 
lic  policy ;  that,  if  binding  on  the  father,  it  was  not  on  the  son ; 
that  it  was  good,  if  at  all,  only  during  the  partnership. 

Arthur  0.  Broton  and  Oeorge  William  Brown,  for  appellee, 
argued  that  limited  contracts  in  restraint  of  trade,  like  the  present, 
were  valid,  citing  Barley  v.  Davis,  2  G.  &  J.  382;  McClurg's 
Appeal,  58  Penn.  51 ;  Catt  v.  Tourle,  4  Ch.  App.  Cases,  659 ;  Mitchell 
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?•  Reynolds,  1  P.  Wms.  181 ;  Davis  v.  Masouy  5  T.  R 118 ;  Hayward 
T.  Youngy  2  Chittj,  407;  Bunn  y.  ffuy,  4  East  190;  also  that  thk 
was  a  pniper  case  for  an  injimctiony  citing  Am.  Law  Beg.,  Feb. 
1870;  Butler  t.  Burleson,  16  Vt  116;  Beard  t.  Dennis^  6  Ind.  300; 
Pclmer  v.  Oraham,  1  Pars.  46;  Harrison  y,  Orardner,  2  Madd.  Ch. 
198,  and  others. 

Alybt,  J.  This  is  an  appeal  from  an  order  granting  an  interloc- 
ittory  injunction  to  restrain  the  appellant  and  his  father,  Francis 
Onerand,  from  carrying  on  a  dyeing  and  scouring  establishment,  at 
Do.  124  North  Howard  street,  in  the  city  of  Baltimore,  and  from 
adyertising  the  same  in  any  newspaper,  or  by  card,  circular  or  other- 
wise. 

In  determining  upon  the  propriety  of  the  order  appealed  from, 
we  are  confined,  on  this  appeal,  exclusively  to  the  bill  and  the  exhib- 
its filed  therewith;  for  if  the  answer,  which  is  required  to  be  filed 
as  a  condition  precedent  to  the  right  of  appeal,  could  be  taken  iqto 
consideration,  we  should  be  reviewing  the  order  by  the  light  of  othei 
fiEUits  than  those  presented  to  the  judge  below  and  upon  which  he 
acted.  This  would  not  be  at  all  consistent  with  the  exercise  of  mere 
appellate  Jurisdiction,  to  which  this  court  is  confined. 

The  appellee,  the  complainant  below,  by  his  bill  and  exhibits, 
presented,  we  think,  a  clear  case  for  the  injunction  that  was  granted. 
By  the  lease  of  the  17th  of  October,  1859,  Francis  Guerand,  the 
father  of  the  appellant,  let  to  Jean  Feuillan  and  the  appellee  his 
house  and  lot,  Na  124  North  Howard  street,  theretofore  used  as  a 
dwelling,  store,  and  dyeing  and  scouring  establishment,  for  the  term 
of  ten  years,  at  an  annual  rent  of  tl,000 ;  and  in  this  lease  we  find 
mcorporated  an  agreement  by  which  the  lessor  sells  to  the  lessees  the 
custom,  good-will,  name  and  utensils  then  in,  upon  and  about  the 
li«sed  premises,  theretofore  known  as  "  Guerand's  Dyeing  and  Scour- 
ing Establishment,'*  together  with  the  right  to  use  the  same  name 
and  style  as  theretofore,  and  carry  on  the  business  of  dyeing  and 
Bcouring,  for  the  sum  of  13,000,  payable  in  installments ;  and  Guer- 
and, the  lessor,  covenanted  that,  on  the  payment  of  the  purchase- 
money  for  the  custom,  good-will,  name  and  utensils  sold,  he  would 
not,  at  any  time  thereafter,  "  exercise  or  conduct,  in  the  city  of  Bal- 
timore, the  trade  or  profession  of  a  dyer  or  scourer,  nor  directly  or 
indirectly  compete  with  the  aforesaid  lessees  and  vendees  for  the 
good-will  and  custom  sold  as  aforesaid.'' 
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The  purchase-money  for  the  custom,  good-will,  name  and  utensils 
has  all  been  paid,  and  the  tenn  of  the  lease  has  expired,  and  there 
has  been  no  renewal  of  it  The  copartnership  between  the  com- 
plainant and  Feuillui,  entered  into  at  the  date  of  the  lease,  has  becL 
dissolved,  and  upon  such  dissolution,  Feuillan,  in  pursuance  of  the 
terms  of  the  articles  of  copartnership,  sold  and  assigned  to  the 
complainant  all  his  interest  in  the  partnership  and  its  property  and 
effects.  The  complainant,  shortly  before  the  expiration  of  the  lease, 
applied  for  its  renewal  to  him,  but  the  amount  of  rent  asked  being 
largely  increased  over  the  former  rent,  he  declined  to  accept  a 
renewal  on  the  terms  proposed  to  him ;  and,  on  having  to  surrender 
the  premises  at  No.  124  North  Howard  street,  he  rented  the  premises 
next  door  thereto,  and  established  himself,  by  a  considerable  outlay 
of  money,  in  his  regular  business  of  dyer  and  scourer,  where  he  has 
continued  to  carry  on  such  business  to  the  present  time.  And  the 
ground  of  complaint  now  is,  that  since  his  removal  from  No.  124 
North  Howard  street,  Ouerand  has  recently  o|>ened,  or  caused  and 
permitted  to  be  opened  there,  a  dyeing  and  scouring  establishment, 
with  conspicuous  signs  and  advertisements  of  the  business,  intended 
^x>  recall  former  customers ;  such  signs  and  advertisements,  contain- 
ing the  name  of  E.  F.  Guerand,  the  son,  as  proprietor;  but  it  is 
alleged  that  the  use  of  such  name  is  a  mere  cover  and  blind,  adopted 
with  the  intent  to  conceal  the  interest  of  the  father  in  the  ^tabUsh* 
ment;  that  the  capital  employed  in  the  business,  as  well  as  tho 
property  occupied  by  the  establishment,  belongs  to  Francis  Guer- 
and, and  not  to  the  son  in  whose  name  the  business  is  apparently 
conducted.  It  is  also  alleged  that  the  competition  thus  brought  into 
existence  is  seriously  injurious  to  the  business  of  the  complainant, 
and  that  it  is  in  derogation  of  the  contract  with  Francis  Guerand 
of  the  17th  of  October,  1859. 

By  the  contract  the  restriction  on  the  exercise  of  the  trade  in  the 
city  of  Baltimore  is  plain  and  unequivocal  Guerand  covenanted 
that  he  would  not,  at  any  time  thereafter ^  be  engaged  in  the  partic- 
ular business,  nor  directly  or  indirectly  compete  for  the  good- will 
and  custom  sold.  The  restriction  as  to  locality  is  limited,  but  as  to 
time  it  is  without  any  limit  whatever ;  and  it  has  been  contended 
by  tlie  appellant  that  the  whole  covenant  is  void,  because  its  observ* 
ance  would  operate  to  the  prejudice  of  trade  and  industry. 

As  a  general  rule,  it  is  true,  a  contract,  whether  under  seal  or 
otherwise,  in  unlimited  restraint  of  trade,  Or  of  any  particular  Toca«^ 
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tion,  is  abflolatelj  Toid^  as  being  contrary  to  public  policy,  as  well  as 
oppiessiTe  in  its  operation  upon  individual  industry.  This  has  been 
the  law  from  an  early  period  in  the  history  of  English  jurispm- 
dencBy  as  is  abundantly  shown  in  ihe  elaborate  judgment  of  Lord 
Maoolbsfibld,  in  the  leading  caise  of  Mitchel  y.  Reynolds^  1  P. 
Wms.  181.  But  while  this  is  the  general  rule,  the  same  leading  cose 
just  referred  to  fully  establishes  the  principle  that  contracts  only  in 
partial  restndnt  of  any  particular  trade  or  employment,  if  founded 
npon  a  sufficient  consideration,  are  valid  and  enforoible. 

The  restraint,  however,  to  be  lawful,  must  be  confined  within 
reasonable  limits.  **  Where  it  is  larger  and  wider  than  the  protec- 
tion of  the  party  with  whom  the  contract  is  made  can.  possibly 
require,''  said  the  court  in  ffiicJicock  v.  Cokerf  6  Ad.  &  El.  454, 
''such  restraint  must  be  considered  as  unreasonable  in  law,  and  the 
contract  which  would  enforce  it  must  be  therefore  void."  If  the 
restraint,  therefore,  be  general,  and  not  confined  to  any  particular 
locality,  the  shortness  of  the  time  for  which  it  is  imposed  will  not . 
make  it  good.  Ward  v.  Byrnty  5  M.  &  W.  548.  But  if  it  be  reason- 
able as  to  locality,  the  fact  that  it  is  indefinite  a^  to  its  duration  wil' 
not  affect  its  Validity.  Add.  on  Gonts.  100.  '^  Contracts  ^straining 
the  exerbise  of  a  trade  or  profession,  in  a  particular  locality,"  says 
the  author  just  cited,  '^  are  good  and  valid  when  there  is  a  fair  and 
reasonable  ground  for  the  restriction^  as  in  the  case  of  the  sale  of 
the  good-will  of  a  trade  or  business  carried  on  in  a  particular  local- 
ity, where  the  vendor  covenants  or  agrees  not  to  carry  on  the  same 
business  in  the  same  place,  in  opposition  to  the  purchaser  f  and  he 
cites  for  this  passage  of  his  work  the  cases  of  PrugneU  v.  Oossey 
Aleyn,  67 ;  Broad  v.  Jolly  ffe,  Cro.  Jac.  596 ;  and  2  Rolle,  201. 

It  is  objected  to  the  present  covenant  that  it  is  too  comprehensive 
in  its  restriction ;  that,  as  it  restrains  the  covenantor  indefinitely  as 
to  time  from  exercising  his  trade  at  any  place  within  the  city  of 
Baltimore,  it  is  therefore  void.  But  we  perceive  nothing  in  it  to 
render  it  obnoxious  to  the  objection.  The  authorities  sustain 
restrictions  more  comprehensive  than  that  imposed  by  this  cove- 
nant; as  in  the  case  of  Orem  v.  Price^  13  M.  &  W.  695,  where  a 
perfumer  sold  to  his  copartner  his  share  of  the  business  of  the  firm, 
and  covenanted  not  to  carry  on  the  same  business  in  the  cities  of 
Tiondon  and  Westminster,  or  within  six  hundred  miles  from  those 
cities.  The  court  of  exchequer  held  the  covenant  to  be  valid  as  to 
(he  restraint  of  the  practice  in  London  and  Westminster,  but  void 
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as  to  the  residue;  and  that  judgment  was  affinned  in  the  ex- 
chequer chamber^  after  full  argument  16  M.  &  W.  346.  And  in 
the  case  of  Atkyns  t.  Kinnier,  4  Exch.  776,  there  was  a  coye- 
nant  Yj  a  surgeon  not  to  practice  or  reside  at  any  time  within  two 
and  a  half  miles  of  the  plaintiff's  residence  in  London,  and  such 
oovenant  was  held  to  be  yalid,  and  it  was  declared  to  be  no  objec- 
tion to  it  that  it  imposed  the  restriction  during  the  life  of  the  coye* 
nantor,  ^'for  that,''  said  Pabke,  B.,  '^  enables  the  good-will  of  the 
business  to  become  the  subject  of  purchase  and  sale."  See  also  the 
cases  of  Davis  y.  Mason,  5  T.  R  118 ;  Bunn  y.  Guy,  4  East,  190 ; 
Mallan  y.  May,  11  M.  &  W.  666,  where  the  restrictions  were 
larger  than  in  the  present  case,  and  yet  the  contracts  were  adjudged 
good. 

This,  it  must  be  borne  in  mind,  is  the  case  of  a  contract  for  the 
sale  of  the  custom  and  good-will,  in  connection  with  the  utensils 
of  an  establishment,  for  a  yaluable  consideration;  and  if  such 
restriction  as  is  attempted  to  be  imposed  by  it  be  not  allowed,  the 
subject  of  the  contract  would  neyer  be  saleable,  as  it  could  at  any 
moment  be  rendered  yalueless  by  the  competition  of  the  yendor. 
The  general  rule  against  coyenants  in  restraint  of  trade  is  founded 
doubtless  upon  the  policy  of  the  law  which  fayors  trade  and  enter- 
prise, and  the  reason  of  the  exception  engrafted  upon  that  rule  is,  aa 
was  obseryed  by  Maule,  J.,  in  Rannie  y.  Irvine,  7  Man.  &  Or.  969, 
''that  the  exception  is  in  furtherance  of  the  rule  itself.  If  it  were 
held  that  a  party  selling  the  good-will  of  a  business  could  not 
restrain  himself  from  using  for  his  own  profit  that  which  he  had 
agreed  to  sell,  that  would  operate  as  a  restraint  of  a  yery  injurioua 
kind."  And,  in  the  case  just  referred  to,  the  assignor  of  a  lease 
and  the  good-will  of  the  business  of  a  baker  agreeing  that  he  would 
not,  during  the  term  assigned,  solicit  the  custom  of,  or  knowingly 
supply  bread  or  flour  to,  any  of  the  customers  then  deeding  at  the 
premises,  without  the  consent  of  the  assignee,  it  was  held  not  to  be 
an  unreasonable  restraint  of  trade. 

Whether  the  consideration  for  the  restraint  is  adequate  or  not  ia 
a  question  that  the  court  will  not  inquire  into.  It  is  sufScient  that 
the  contract  shows  on  its  face  a  legal  and  yaluable  consideration  ^ 
but  whether  adequate  or  inadequate  to  the  restraint  imposed,  must 
be  determined  by  the  parties  themselves,  upon  their  own  yiew  of 
all  the  circumstances  attending  the  particular  transaction.  If 
it  were  otherwise,  it  would  be  the  court,  and  not  the  parties, 
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tfaftt  would  make  the  contract.  All  that  the  court  is  required  to 
dOy  in  passing  upon  the  yaliditj  of  the  covenant,  is  to  determine 
whether  the  restraint  is  reasonable  and  consistent  with  law,  and 
whether  there  be  a  legal  consideration  to  support  it  This  is  now 
the  established  doctrine,  as  decided  in  the  cases  of  Hitchcock 
?.  Coketj  6  Ad.  &  EL  439;  Archer  v.  Marchy  id.  966;  Le^li* 
i9H  V.  Wales,  3  M.  &  W.  551;  Pilhington  y.  Scott,  15  id.  657; 
Sainier  y.  Fergtisson,  7  0.  B.  716.  And  here  there  certainly 
q>pear8  a  legal  consideration  for  the  covenant 

It  was  urged  in  argument  that  the  restriction  should  not,  by  con- 
struction, be  extended  beyond  the  period  of  the  partnership  between 
the  parties  to  whom  the  lease  was  made  and  the  custom  and  good- 
will were  sold ;  and  as  the  partnership  terminated  with  the  expira- 
tion of  the  term  of  the  lease,  the  complainant,  individually,  has  no 
right  to  the  relief  sought  in  this  case.  In  that,  however,  we  do  not 
agree.  The  vendor  bound  himself,  for  the  period  of  his  life,  to  re- 
frain from  all  competition  for  the  good-will  and  custom  sold.  And 
the  circumstance  that  the  parties  to  whom  the  sale  was  made  have 
dissolved  their  partnership  does  not  release  the  covenantor  from  his 
obligation  to  observe  his  covenant  The  complainant  has  become 
entitled  to  the  benefit  of  the  covenant  by  virtue  of  the  articles  of  co- 
partnership between  himself  and  Feuillan,  and  the  subsequent  assign- 
ment of  the  latter.  Oood-will  *^  is  an  interest  which  may  be  valued  be* 
tween  the  parties,  and  may,  therefore,  be  assigned,  with  the  premises 
and  the  rest  of  the  effects,  to  the  remaining  partner,  as  an  accompani- 
ment of  the  ordinary  good-will  of  the  establishment"  Story  on 
Pftrt,  §  99.  And  in  the  case  of  Hitclicock  v.  Coker,  6  Ad.  &  El. 
439,  it  was  said,  by  Chief  Justice  Tindall,  speaking  for  the  court : 
"The  good-will  of  a  trade  is  a  subject  of  value  and  price.  It  may 
be  sold,  bequeathed,  or  become  assets  in  the  hands  of  the  persouf^ 
lepresentative  of  a  trader.  And,  if  the  restriction  as  to  time  is  to 
be  held  illegal,  if  extended  beyond  the  period  of  the  party  by 
himself  carrying  on  the  trade,  the  value  of  such  good-will,  consid- 
ered in  those  various  points  of  view,  is  altogether  destroyed."  There 
is  no  reason,  therefore,  for  holding  the  restriction  to  extend  only 
to  the  time  that  the  vendees  continued  their  joint  interest  in  the 
covenant 

The  covenant  being  valid,  the  next  question  is,  does  the  fact  that 
Qie  business  has  been  re-established  or  resumed  in  the  name  of  the 
•on  avoid  a  breach  of  the*covenant  of  the  father  ?  We  think  not 
Vol-— IIL  22 
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The  allegation  of  the  bill  is,  that  the  name  of  the  son  is  used  as  a 
mere  cover  and  blind  to  conceal  the  interest  of  the  father.  If  this 
be  so,  as  we  are  bound  to  assume  on  this  appeal,  the  case  is  unqaea- 
tionable.  The  father's  coyenant  is  thai^he  will  not,  directly  or  in« 
directly,  compete  for  the  good-will  and  custom  sold  to  the  complain- 
ant and  Feoillan.  This  restrains  him  from  the  use  of  any  means 
whatever  whereby  the  value  of  the  thing  sold,  and  for  which  he  has 
received  his  price,  may  be  in  any  manner  impaired  or  lessened.  He 
can  neither  compete  himself,  nor  employ  or  combine  with  others  to 
do  it  What  he  cannot  do  directly,  he  cannot  do  indirectly.  And 
that  is  what  was  decided  in  Davis  v.  Barney,  2  Oill.  &  Johns.  382. 
There  the  party  selling  out  his  coaches  and  teams  on  a  certain  road 
obligated  himself  to  withdraw  all  his  pretensions  to  any  part  of  the 
particular  route,  and  pledged  himself  not  to  be  concerned,  directly 
or  indirectly,  in  any  line  of  stages  in  opposition  to  the  vendees. 
And  the  court,  in  construing  the  contract,  and  defining  the  extent 
of  the  restriction  imposed,  held,  that  the  defendant  could  not  only 
not  become  interested  in  any  opposition,  but  that  he  could  not,  in 
any  manner,  aid  or  become  instrumental  in  setting  up  or  carrying 
on  an  opposition  line  of  stages ;  and  that,  without  such  construc- 
tion, the  word  ^^  indirect,"  employed  in  the  contract,  would  have  no 
meaning  or  effect  whatever. 

But  it  is  contended,  that,  if  there  be  a  breach  of  the  covenant, 
the  remedy  at  law  is  adequate,  and,  therefore,  a  court  of  equity  should 
not  interfere.  To  this  proposition,  however,  we  do  not  accede,  as  the 
authorities  fully  maintain  the  right  and  duty  of  a  court  of  equity 
to  restrain,  by  injunction,  the  violation  of  contracts  of  *the  charac- 
ter of  the  one  before  us.  Harrison  v.  Gardner,  2  Madd.  198 ; 
Williams  v.  Williams,  2  Swanst  253 ;  Whiitaker  v.  ffowe,  3  Beav. 
883 ;  Catt  v.  Tourle,  4  Ch.  App.  Cases  669.  We  shall,  therefore, 
affirm  the  order  of  the  court  below  granting  the  injunction. 

Order  affirmed. 


Digitized  by 


Google 


APBIIi  TEBM,  1870.  17J 

Allender's  Leasee  t.  Bobisil 

Allbkdeb's  Lessee,  appellant,  t.  Sussan. 

(88  lid.  U.) 

Contingent  deviiea — Limitatumi, 

i  will  contained  a  provision  by  which  certain  leasehold  property  was  deyised 
to  8.,  and,  in  the  event  of  her  death,  ''without  leaving  lawful  issue  or 
descendants/'  to  W.  Held,  that  the  limitation  ov^r  to  W.  was  not  void  for 
remoteness;  and  that  the  words  '^dytng  without  issue/'  in  devises  of 
estates  less  than  freehold,  signify  "  a  dying  without  issue  living  at  the 
death  of  the  first  taken." 

Action  of  ejectment  to  obtain  possession  of  certain  leasehold 
property  in  Baltimore.  The  plaintiff  was  the  administrator  of 
Walter  Price,  a  contingent  devisee  under  a  will  made  by  Williaiii 
Price.  The  defendant  wias  a  tenant  under  an  assignee  of  Sarah 
John  Price,  who  was  also  a  devisee  under  the  said  will  and  first  taker 
of  the  premises  in  controversy.  The  will  and  the  main  facts  in  the 
ease  are  set  forth  in  the  opinion  of  the  court.  •  It  appeared  that 
Sarah  died  without  leaving  issue.  At  the  trial  a  verdict  was  ren- 
dered in  favor  of  defendant^  and  the  plaintiff  appealed'  firom  a 
judgment  thereob. 

Arthur  W.  Machen,  for  appellant,,  argued  the  distinction  between 
diattels  real  and  freehold  estates,  and  claimed  that  a  provision  sim- 
ilar to  the  one  in  controversy  was  valid  in  a  devise  of  chattels  real 
Biscoe  V.  Biscocy  6  G.  &  J.  236;  Usilto^i  v.  UsiUon,d  Md.  Ch.  Dec 
36;  2  Jarman  on  Wills,  473- 

John  H.  InQy  for  appellee. 

MiLLEB,  J.  The  property  in  dispute  appears  to  be  leasehold,  and 
the  prayers  on  either  side  raise  the  question  of  the  construction  of 
a  clause  in  the  will  of  William  Price,  executed  in  1828,  and  admitted 
to  probate  the  15th  of  October,  1831,  under  which  it  is  assumed  the 
title  is  derived.  By  this  will  the  testator  devised  to  several  of  his 
grandchildren  certain  houses  and  lots  in  the  city  of  Baltimore, 
among  which,  that  in  dispute  is  alleged  to  be  embraced  in  the  fol- 
lowing clause :  **  And  to  my  granddaughter,  Sarah  John  Price,  hei 
hein^  executory  administrators  and  assigns,  my  lot  of  ground  on 
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Alice  Anne  street,  with  the  three  story  brick  house  thereon  (inclnd* 
ing  basement),  adjoining  that  on  the  same  street  above  devised  to 
my  grandson,  William  Price.  Bat  in  case  of  the  decease  of  all  or 
either  of  my  grandchildren  abovenamed,  without  leaving  lawful 
issue  or  descendants  of  the  same,  then  I  give  and  devise  the  prop- 
erty 60  bequeathed  to  him,  her  or  them  so  dying,  unto  my  said  son, 
Walter  Price,  his  heirs,  executors,  administrators  and  assigns  for- 
ever.'' Sarah  John  Price  died  several  years  since,  without  ever  hav- 
ing had  children,  and  never  having  been  married.  The  plaintiff  is 
the  administrator  of  Walter  Price,  and  his  prayer  places  his  right  to 
recover  upon  the  ground  that  the  devise  over  to  his  intestate  is  good, 
leaving  it  to  the  jury  to  find  that  the  defendant  derives  his  title 
from  and  claims  under  Sarah  John  Price,  and  that  the  latter 
derived  her  title  from  the  will  of  her  grandfather  as  above  stated. 
The  defendant's  prayer,  which  was  granted,  denies  the  plaintiff's 
right  to  recover  upon  the  evidence  of  title  he  had  submitted, 
because  the  devise  over  to  Walter  Price  is  too  remote. 

No  doubt  could  exist  of  the  correctness  of  the  construction 
placed  upon  this  will  by  the  court  below  if  the  subject  of  the  devise 
were  a  freehold  estate.  The  authorities  on  this  point  are  too  numer- 
ous and  clear  to  leave  room  even  for  argument.  There  is,  however, 
a  distinction,  subtle  it  may  be,  but  too  well  settled  now  to  be  over- 
turned, between  an  executory  limitation  of  personal  property  upon 
a  dying  *  without  leaving  issue,"  (the  words  of  the  present  will),  and 
the  samt  limitation  of  real  estate.  This  distinction,  the  leading 
authority  for  which  is  Forth  v.  Chapman,  1  P.  Wms.  663,  runs 
through  all  the  decisions,  and  applies  even  where  real  and  personal 
estates  are  comprised  in  the  same  gift  Biscoe  v.  Biscoey  6  G.  &  J. 
236 ;  Usilton  v.  UsiUoUy  3  Md.  Ch.  Dec  36 ;  Budd  v.  Posey,  22  Md. 
48 ;  Woodland  and  wife  v.  Wallisy  6  id.  161 ;  and  Wallis  v.  Wood- 
land and  wife  et  al^  32  id.  101.  In  most  if  not  all  the  Maryland 
cases  in  which  this  distinction  has  been  taken  and  followed,  the 
subject  of  the  limitation  has  been  money  or  personal  chattels.  But, 
in  Forth  v.  ChapmaUy  there  was  a  devise  of  both  freehold  and  lease- 
hold estates  to  two  nephews,  and  if  either  ^^  should  depart  this  life 
and  leave  no  issue  of  their  respective  bodies,"  then  over,  and  the 
question  arose  whether  the  limitation  over  the  leasehold  premises 
i^as  void  ns  too  remote.  The  court  was  of  opinion  and  decreed  that 
the  devise  over  was  void,  among  other  reasons,  because  of  a  distinc- 
tion between  things  merely  personal  and  chattels  real    But  after- 
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Wftrdy  vben  the  case  came  before  Lord  Pabkeb  upon  appeal,  his 
lordship  reyersed  the  decree  and  said,  '^  if  I  devise  a  term  to  A.  and 
if  A.  die  without  leaving  issue  remainder  over,  in  the  vulgar  and 
common  sens^  this  must  be  intended  if  A.  die  without  leaving  issue 
at  his  deadly  and  then  the  devise  over  is  good."  And  the  lord 
diancellor,  in  reference  to  the  objection  that^  as  the  will,  in  the 
8tme  clause  and  the  same  words,  carried  both  freehold  and  leasehold 
estates,  the  same  words  could  not  be  taken  in  two  different  senses, 
8aid:  ''It  might  be  reasonable  enough  to  take  the  same  words  as  to 
the  difierent  estates  in  different  senses,  and  as  if  repeated  in  two 
•ereral  clauses,  viz. :  I  devise  to  A.  my  freehold  land,  and  if  A.  die 
without  leaving  issue,  then  to  B.;  and  I  devise  my  leasehold  to  A^ 
and  if  A.  die  without  leaving  issue,  then  to  B.,  in  which  case  the 
different  clauses  would  (as  he  conceived)  have  the  different  con- 
stmctions  above  mentioned  to  make  both  the  devises  good,  and  it 
was  reasonable  it  should  heaouires  magis  valeat  quam  pereat.^ 
No  case  has  been  more  thoioughly  adopted  by  the  Maryland  decis- 
ions than  this,  and  it  prepents  the  veiy  case  of  a  limitation  of  a 
leasehold  estate. 

In  Beauderk  v.  Darmery  2  Atk.  314,  also  a  leading  case  upon  this 
law  of  executory  devises  and  contingent  limitations,  Lord  Uabo- 
wicKE  said :  ''  It  would  be  of  veiy  mischievous  consequence  and 
introduce  great  confusion  if  the  court  should  admit  of  a  distinction 
between  chattels  personal  and  chattels  real  '^  in  this  respect  In 
Peake  t.  PegdeUy  2  Term  Rep.  720,  there  was  a  devise  of  leasehold 
premises  to  a  grandson  and  the  heirs  lawful  of  him  forever, ''  but 
in  case  he  should  happen  to  die  and  have  no  lawful  heir"  then  over, 
and  Lord  Kenyox  held  the  limitation  over  good  on  the  authority 
of  Forth  V.  Chapman,  which  he  said  had  been  uniformly  followed 
by  a  series  of  decisions  down  to  that  time.  The  case  before  him  he 
also  said  was  that  of  a  chattel  interest,  and  the  words  ''  leaving  no 
lawful  heir ''  must  mean  leaving  no  issue  at  the  time  of  the  death 
of  the  first  taker.  In  Crooke  v.  De  Voudes,  9  Ves.  197,  freehold  and 
leasehold  estates  were  devised  in  the  same  will  to  a  grandson  and 
the  heirs  of  his  body  lawfully  issuing,  with  limitation  over  "  if  he 
has  no  such  heirs,''  and  the  limitation  over  as  to  both  was  held  void, 
but  Lord  Eldok  took  the  distinction  between  those  words  and  the 
words  ^  if  he  leaves  no  such  heirs,"  which  latter  as  to  the  leasehold 
estates  he  said  would,  upon  the  authority  of  Forth  v.  Chapman^ 
bnport  a  failure  at  the  time  of  his  death.    This  case  is  cited  with 
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approval  in  Newton  y.  Oriffith,  1  H.  &  0.  117.  In  his  elaborate 
opinion  in  Cadogan  t.  Ewart,  7  AdoL  &  Ellis,  636,  Lord  Dekmi^k 
said,  the  words,  *•  depart  this  life  without  leaving  issne  lawfullj 
begotten,''  would,  "if  the  question  arose  upon  a  term  for  yearg  or: 
other  personal  estate,  now  be  held  to  mean  a  dying  without  issue 
liying  at  the  death  of  the  first  taker."  Othei:  authorities  of  equal 
weight  might  be  cited  to  the  same  effect,  but  these  must  suffice  to 
establish  the  distinction,  and  determine  its  applicability  to  devises 
of  leasehold  estates.  For  certain  pui'poses  under  our  laws  a  lease- 
hold interest  like  the  present  under  a  lease  for  ninety-nine  years, 
renewable  forever,  may  have  impressed  upon  it  some  of  the  qualities 
of  real  estate,  but  it  is  wanting  in  the  essential  (][uality  which  the 
authorities  show  the  courts  have  mainly  considered  in  establishing : 
the  distinction  by  which  they  would  determine  a  devise  over  of  a . 
freehold,  under  a  similar  clause,  to  be  void.  It  is  still  an  estate  less 
than  a  freehold;  it  does  not  descend  to  the  heir  but  is  assets  in  the 
hands,  of  the  executor  or  administrator  to  be  administered  and 
distributed  by  him  as  other  personal  property,  under  the  authority - 
of  the  orphans'  court  Code,  art  93,  §  220;  WiUiams  v.  Holmes^. 
0  Mi  281. 

Upon  thes6  authorities  and  for  these  reasons  we  are  of  opinion 
tlio  limitation  over  in  the  clause  of  the  will  under  review,  if  tho 
subject  be  a  leasehold  estate,  is  not  void  for  remoteness,  and  hence 
there  was  error  in  the  court's  rulings  upon  the  prayers,  for  which ' 
the  judgment  must  be  revei*sed,  and  the  cause  remanded  for  a 
new  trial 

Judgment  reversed  and  new  trial  awarded. 


Saxtbr,  appellant,  v.  Schulekbebg. 

(88Md.288.) 

Breach  ofpremiee  to  marry — metuure  of  damagei — eeduetion. 

Where  there  is  evidence,  in  an  action  for  breach  of  promise  of  marriage,  aaf 
fident  to  establish  the  promise,  the  breach  thereof,  and  the  sedaction  of  the 
plaintiff  by  the  defendant  subseqaent  to  the  promise,  and  also  evidence 
tending  feo  show  that  the  sedaction  was  procored  bj  means  of  the  promise 
to  marry,  the  jury  maj  consider  the  fact  of  the  sedaction  as  an  aggravatloa 
of  damagea. 
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Action  for  breach  of  promise  to  marry,  brought  by  the  appellee 
BgaioBt  the  appellant  The  facts  are  stated  in  the  opinion.  On  the 
trial  the  court  instructed  the  jury,  on  request  of  the  plaintiff,  that 
the  amount  of  damages  rested  in  the  discretion  of  the  jury,  who 
were  to  take  into  consideration  all  the  circumstances  of  the  case^ 
Defendant  excepted.  The  court  rgfused  to  charge,  on  request  of 
defendant,  that  evidence  of  the  carnal  connection  of  Sauer  with 
Scholenberg  could  not  be  considered  in  estimating  the  damages. 
Defendant  excepted. 

Judgment  for  plaintiff;  defendant  appealed. 

T.  R.  Presttman  and  J.  Randolph  Quiring  for  appellant 

PhiUp  C.  Freise,  for  appeUee. 

MiLLEB,  J.  The  action  is  to  recover  damages  for  breach  of  a 
promise  of  marriage.  The  declaration  alleges  the  parties  agreed  to 
marry  one  another;  that  a  reasonable  time  for  such  marriage  has 
elapsed;  that  the  plaintiff  has  always  been  ready  and  willing  to 
marry  the  defendant,  yet  the  defendant  has  neglected  and  refused 
to  marry  her.  The  *  plea  is,  that  the  defendant  never  agreed  ui 
alleged.  At  the  trial,  the  plaintiff  offered  evidence  of  the  promise 
and  of  the  breach,  and  also  offered  evidence  of  a  subsequent  seduce 
iion  of  the  plaintiff  by  the  defendant  At  the  instance  of  the 
plaintiff,  the  court  granted  an  instruction  that  the  damages  to  be 
given  in  this  action  rests  in  the  sound  discretion  of  the  jury,  under 
all  the  circumstances  of  the  case.  The  appellant's  objection  to  thui 
instruction  is,  that  it  allowed  the  jury  to  consider  the  fact  of  seduo, 
iion  in  aggravation  of  damages  under  this  form  of  action.  As  the 
case  is  presented  by  the  record,  we  assume  there  was  evidence  tend- 
ing to  diow  that  the  seduction  was  accomplished  after  and  by  means 
of  the  promise  of  marriage,  and  the  question  is,  ought  the  jury  to  be 
allowed  to  take  this  into  consideration  in  estimating  the  damages  ? 
The  general  rule  undoubtedly  is,  that  damages  in  actions  of  contract 
are  to  be  limited  to  the  consequences  of  the  breach  of  contract,  and 
that  DO  regard  is  to  be  had  to  the  motives  which  induced  the  viola« 
lion  of  the  agreement  That  is  the  clear  and  logical  result  of  the  form 
ol  an  action  ex  contractu,  and  the  rules  of  pleading  and  evidence 
which  govern  it  It  would  also  seem  that,  as  the  law  regards  seduc* 
tion  aa  an  act  of  mutual  consent  and  mutual  criminality,  for  which 
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the  woman  cannot  maintain  an  action  so  as  to  make  it  a  ground  of 
recorery  directly,  she  ought  not  to  be  allowed  to  make  it  so  indi- 
rectly,  by  using  it  as  the  basis  of  damages  in  an  action  of  this  kind^ 
founded  upon  contract,  and  decisions  of  high  authority  have  so  held* 
The  supreme  court  of  Pennsylvania  so  decided  in  Weaver  y.  Bacheriy 
2  Penn.  80,  where  the  opinion  was  delivered  by  Chief  Justice  Gib- 
bon; and  the  court  of  appeals  in  Kentucky,  in  Burks  v.  Shane,  2 
Bibb.  341,  seem  to  have  reached  the  same  conclusion,  though  it  was 
noted  in  that  case  that  the  promise,  attempted  to  be  proved,  was 
made  subsequent  to  the  seduction,  and  the  seduction,  therefore, 
might  have  been  the  cause,  but  could  not  have  been  the  consetfuence 
of  that  promise.  But  the  decided  weight  of  judicial  opinion  and 
authority,  at  least  in  this  country,  is,  that  this  particular  action 
forms  an  exception  to  the  general  rule.  The  reasoning  is,  that 
though  nominally  an  action  founded  on  the  breach  of  an  agree- 
ment, it  presents  a  striking  exception  to  the  general  rules  which 
govern  contracts;  that  it  is  given  as  an  mdemnityto  the  uijured 
party  for  the  loss  she  has  sustained,  and  has  always  been  held  to 
embrace  injury  to  the  feelings,  affection  and  wounded  pride,  as  well 
as  the  loss  of  marriage;  that,  firom  the  nature  of  the  case,  it  has 
been  found  impossible  to  fix  the  amount  of  compensation  by  any 
precise  rule,  and,  as  in  tort,  the  measure  of  damages  is  a  question 
for  the  sound  discretion  of  the  jury  in  each  particular  instance, 
subject,  of  course,  to  the  general  restriction  that  a  verdict  influ- 
enced by  prejudice,  passion  or  corruption  will  not  be  allowed  to 
stand.  Upon  this  ground,  it  is  held  that  where  it  appears  the 
promise  was  made  by  the  defendant  with  a  view  to  seduce  the 
plaintiff,  and  that  the  defendant  did  thereby  seduce  her,  this  will 
be  allowed  to  go  to  the  jury  in  aggravation.  Sedgwick  on  Damages 
(3d  ed.),  marg.  pp.  210  and  369. 

In  Paul  V.  Frazier,  3  Mass.  71,  where  the  question  was,  whether 
an  action  for  seduction  could  be  maintained  by  a  woman  against 
her  seducer.  Chief  Justice  Parsons,  in  delivering  the  opinion  of  the 
court  adverse  to  the  maintenance  of  the  action,  said :  ^  As  the  law 
now  stands,  damages  are  recoverable  for  a  breach  of  promise  of 
marriage,  and,  if  seduction  has  been  practiced  under  color  of  that 
promise,  the  jury  will  undoubtedly  consider  it  as  an  aggravation  of 
the  damages.  So  far,  the  law  has  provided,  and  we  do  not  propose 
to  be  wiser  than  the  law.''  In  Wells  v.  Padgett,  8  Barb.  323,  the 
direct  question  whether  seduction,  under  a  promise  of  marriage, 
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could  be  used  in  aggravation  of  damages  in  an  action  for  a  breach 
of  that  promise,  was  presented,  fallj  considered  and  deliberately 
decided  in  the  affirmative,  and  the  same  decision  has  been  quite 
recently  made  by  the  court  of  appeals  of  New  York  in  Kniffin  v. 
McConndU  30  N.  Y.  285.  The  decisions  of  the  supieme  courts  of 
New  Jersey,  Illinois,  Indiana,  Missouri  and  Tennessee  are  to  the  eame 
effect  CoU  v.  Wallace^  4  Zab.  291;  Zubba  v.  Van  KUek,  12  HL 
446;  WlidUn  v.  Layman,  2  BIack£  194;  Roper  v.  Clay,  18  Mo. 
383;  Conn  v.  Wilson,  2  Overton,  233.  The  instruction  before  us 
accords  with  these  authorities,  and  we  fully  assent  to  the  reasoning 
upon  which  they  proceed,  in  making  this  action  an  exception  to  the 
roles  which  govern  ordinary  actions  upon  contract 

There  being  no  error  in  this  instruction,  it  follows,  the  proposi- 
tion contained  in  the  defendant's  second  prayer  was  properly 
rejected,  if  it  be  regarded,  as  it  was  in  argument,  as  a  counter 
proposition  to  that  which  we  have  considered  as  embraced  in  the 
instruction  granted.  But  ^carnal  connection,''  which  alone  is 
mentioned  in  the  second  prayer  of  the  defendant,  is,  in  legal  accepta- 
tion, a  very  different  thing  from  seduction,  and  as  it  does  not  appear 
there  was  any  evidence  of  such  connection  which  did  not  result  in 
<nr  amount  to  seduction,  the  rejection  of  this  prayer  must,  for  this 
veason,  also  be  affirmed. 

Judgmml  affirmed. 


Maobudbs  &  Bbotheb,  appellants,  v.  Gaoe. 

(88Md.8l4J 
lUU  to  goode'^Pramtfer  by  ddk&ry  to  common  etMrrier. 

M.  k  B.,of  Annapolis*  directed  A.  G.  &  Co.,  of  Boeton,  to  send  a  caigo  of  one 
hundred  and  fifty  tons  of  ioe,  and  authorised  them  to  get  the  freight  as  low 
ss  posdUe.  The  invoice  was  completed,  shipment  was  made  in  the  usual 
mode,  and  advices  thereof  were  sent  bj  letter.  The  cargo  having  been 
badlj  damaged  in  the  passage,  in  an  action  bj  the  vendors  to  recover  the 
vilae  of  the  ice,  Md,  that  the  delivery  to  the  common  carrier  transferred 
the  title  to  the  vendees,  and  that  the  vendors  could  recover  the  contract 
price. 

(f  the  ccmtiad  of  purchase  be  silent  as  to  the  person  or  mode  hj  which  the 
goods  are  to  be  sent,  a  delivery,  bj  the  vendor  to  a  common  carrier  in  the 
isual  and  ordinary  course  of  business,  transfers  the  property  to  the  vendee 
Par  BoBiH  SOK,  J. 

Vol.  in.— 23 
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Action  to  recover  the  purchase-money  on  a  contract  for  the  sale 
of  a  cargo  of  ice.  The  facts  are  stated  in  the  opinion  of  the  court 
The  prayer  embodied  in  the  opinion  was  the  plaintiff's  fifth  prayer, 
and  the  exhibits  mentioned  therein  are  the  letters,  bill  of  lading 
and  iuToice  in  the  statement  of  facts  of  the  court 

Alex.  Randall  and  A.  B.  Hagner,  for  appellants,  argued, 

That,  in  the  absence  of  any  evidence  as  to  the  terms  or  time  of 
payment,  the  conclusion  of  law  would  be  that  payment  was  to  be 
concurrent  with  delivery.    Benj.  on  Sales,  499 ;  2  Kenf  s  Com.  492. 

That  the  fact  that  defendants  were  to  pay  freight  is  not  conclu- 
sive on  the  question  of  ownership.    6  Clark  &  Finnelly,  621,  622. 

That  the  receipt  of  the  bill  of  lading  and  invoice  is  not  conclu- 
sive evidence  of  the  transfer  of  title  and  risk  of  carriage  to  defend- 
ants. Dunlop  V.  Lambert,  6  C.  &  F.  600 ;  Moakes  v.  Nicliohon,  115 
Eng.  Com.  Law,  290;  Casth  v.  Playford,  5  Exch.  Law  Rep.  165; 
Shepherd  v.  Harrison,  4  Q.  B.  Law,  196;  Abb.  on  Ship.  326,  331, 
337;  FalJe^.  Fletcher,  114  Eng.  Com.  Law,  403;  Benj.  on  Sales, 
213 ;  Conger  v.  ClUcago  Railroad  Company,  17  Wis.  487. 

Frank  H.  Stockett  and  William  B.  Tuck,  for  appellee,  argaed 
that,  where  goods  are  consigned  to  A.,  and  there  is  no  agreement  to 
the  contrary,  he  is  henceforth  the  owner  Powell  v.  BradUe,  9  O.  & 
J.  276 ;  Abb.  on  Ship.  403  (326) ;  Hall  v.  Richardson,  16  Md.  397; 
Chitty  on  Cont  383 ;  Benj.  on  Sales,  130 ;  Dunlop  v.  Lambert,  6  OL 
&  Fjn.  600;  Franklin  v.  Long,  7  O.  &  J.  407;  Mulliken  v.  BoycSf 
1  Gill,  60 ;  Pars,  on  Cont  445 ;  Godfrey  v.  Furzo,  3  P;  Wms.  185 ; 
Snee  v.  Prescott,  1  Atk.  249 ;   Vale  v.  Boyle,  Cowp.  294 

BoBiKSON,  J.  The  appellants,  residents  of  Annapolis,  wrote  to 
the  appellees,  ice  dealers  in  Boston,  to  know  upon  what  terms  thdy 
WQuld  sell  to  them  a  cargo  of  ice,  in  answer  to  which  they  received 
the  following  reply : 

**  For  a  cargo  to  be  shipped  before  the  10th  of  July  we  shall  charge 
you  15  per  ton,  and  will  get  the  freight  as  low  as  possible.'' 

By  letter  of  July  1st,  1863,  the  appellants  directed  the  appelloea 
to  send  a  cargo  of  one  hundred  and  fifty  tons,  and  authorized 
them  to  get  the  freight  as  low  as  possible.  On  the  13th  of  July,  the 
appellees  wrote  to  the  appellants  advising  them  of  the  shipment, 
inclosing  account  for  same  and  the  bill  of  ladilig.    This  letter,  with 
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the  inclosed  papers^  was  received  by  the  appellants  in  dne  course  of 
mail  By  the  bill  of  lading  it  appears  that  the  ice  was  shipped  in 
good  order  and  condition  on  board  of  the  schooner  Rio,  lying  in 
the  port  of  Boston  and  bound  for  Annapolis,  to  be  delivered  in  like 
good  order  and  condition  to  the  appellants  or  to  their  assigns,  he 
or  they  paying  the  freight  and  accustomed  average. 

The  schooner  encountered  rough  weather,  and  was  compelled  to 
put  into  New  York  with  damaged  sails.  After  refitting  she  resumed 
her  voyage,  and  reached  Norfolk  on  the  18th  of  August  in  a  sinking 
condition.  The  remnant  of  her  cargo  was  sold  in  Norfolk  under 
the  captain's  supervision,  and  the  sui-plus  arising  from  the  proceeds 
of  sale,  after  the  payment  of  freight  and  charges,  amounting  to 
1222,  was  handed  over  to  the  appellants,  and  by  them  remitted  to 
the  appellees,  who  refused  to  receive  the  same.  This  is  an  action  of 
contract  brought  by  them  against  the  appellants  to  recover  the  value 
of  the  cargo  of  ice. 

The  main  question  in  this  appeal,  and  one  which  we  think  deci- 
sive of  the  case,  arises  upon  the  following  prayer  granted  by  the 
court: 

"If  the  jury  find  from  the  evidence  that  the  plaintiffs  in  1863 
were  partners  in  trade  and  dealers  in  ice,  under  the  name  and  firm 
of  Addison,  Gage  &  Co.,  in  the  city  of  Boston,  Mass.,  and  that  the 
defendants  were  trading  under  the  name  of  Magruder  &  Brother, 
in  the  city  of  Annapolis,  on  the  3d  of  June,  in  the  year  1863,  and 
as  such  firm  wrote  to  the  plaintiffs  the  letter  offered  in  evidence  of 
that  date,  and  proved  under  the  commission  as  Exhibit  E,  and  that 
the  plaintiff^  in  reply  thereto,  wrote  to  the  defendants  the  letter 
dated  June  22d,  proved  under  the  commission  as  Exhibit  H,  and 
that,  on  the  1st  of  July,  the  defendants  addressed  to  the  plaintifb 
the  letter  returned  with  the  commission  and  marked  A,  and  that, 
on  the  6th  of  July,  the  plaintiffs  wrote  to  the  defendants  the  letter 
of  that  date  marked  B,  and  that  these  letters  were  received  by  the 
persons  to  whom  they  were  respectively  addressed,  and  that  the 
pliuntiffs  did,  on  the  11th  of  July,  1863,  ship  on  board  the  schooner 
Rio  one  hundred  and  fifty  tons  of  ice,  at  and  from  the  port  of 
Boston  to  Annapolis,  consigned  to  the  defendants,  and  that  the  said 
•chooner  sailed  on  her  said  voyage  on  the  11th  of  July,  1863,  and 
that  the  plaintiff^  sent  by  the  mail  of  the  13th  of  J'lly,  1863,  to  the 
defendants  the  bill  of  lading  and  invoice  of  said  shipment  marked 
F  and  G,  and  that  these  were  received  by  the  defendants  in  due 


Digitized  by 


Google 


180  MARYLAND, 


Magruder  &  Brother  ▼.  Qage. 


course  of  mail,  and  that  the  plaintiffs  mad^  no  other  agreement  in 
reference  to  the  sale  and  delirery  of  said  ice  than  is  shown  by  the 
said  letters,  bill  of  lading  and  invoice,  then  the  plaintiffs  are  entitled 
to  recover  the  value  thereof  of  said  ice,  after  deducting  anyamoant 
which  the  jury  may  find  to  have  been  paid  to  plaintiffs.*' 

This  prayer  asserts,  as  a  proposition  of  law,  that  the  facts  therein 
slated,  in  the  absence  of  any  other  agreement  on  the  part  of  the 
plaintiffs  in  regard  to  the  delivery  of  the  ice,  constituted  a  complete 
sale  and  dehvery  of  the  same  to  the  defendants. 

The  question  as  to  what  acts  are  necessary  to  be  performed  by  a 
vendor  under  an  executory  agreement  for  the  sale  of  unspecified 
goods,  in  order  to  transfer  the  title  to  the  vendee  and  subject  him 
to  the  risk  of  the  carriage,  depends  entirely  upon  the  agreement, 
either  express  or  implied,  between  the  parties.  U  the  vendor  under- 
takes to  make  the  delivery  himself  at  a  distant  place,  thus  assuming 
the  risk  in  the  carriage,  the  carrier  becomes  the  agent  of  the  Ten- 
dor,  and  the  property  will  not  pass  until  the  delivery  is  actually 
made.  On  the  other  hand,  if  the  goods  are  delivered  to  a  carrier 
specially  designated  by  the  purchaser,  he  becomes  the  agent  of  the 
latter,  and  the  title  to  the  property,  as  a  general  rule,  will  pass  the 
moment  the  goods  are  dispatched.  Should  the  contract  of  pur- 
chase be  silent  as  to  the  person  or  mode  by  which  the  goods  are  to 
be  sent,  a  delivery  by  the  vendor  to  a  common  carrier  in  the  usual 
and  ordinary  course  of  business  transfers  the  property  to  the  vendee. 
Or,  as  Mr.  Benjamin  expresses  it  in  his  late  Treatise  on  Sales, 
**  where  goods  are  delivered  by  the  vendor,  in  pursuance  of  an  order, 
to  a  common  carrier  for  delivery  to  the  buyer,  the  delivery  to  the 
carrier  passes  the  property,  he  being  the  agent  of  the  vendee  to 
receive  it,  and  the  delivery  to  him  being  equivalent  to  a  delivery  to 
the  vendee."  Benjamin  on  Sales,  288.  So  early  as  the  case  of  Dtit^ 
ton  V.  Solomonsouy  3  B.  &  P.  582,  Lord  Alyanlet  said,  he  consid- 
ered it  as  settled  law  **  that,  if  a  purchaser  order  goods  to  be  sent 
by  a  carrier,  though  he  does  not  name  any  particular  carrier,  the 
moment  the  goods  are  delivered  to  a  carrier,  it  operates  as  a  deliv- 
ery to  the  purchaser." 

It  is  unnecessary  to  cite  authorities  in  support  of  this  well-estab- 
lished rule.  The  cases  are  collected  and  reviewed  in  a  very  satis- 
factory manner  in  Benjamin  on  Sales,  246-271,  and  the  rule  will 
be  found  recognized  in  its  broadest  terms  by  all  of  the  elementary 
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writers  on  the  subject    Story  on  Sales,  §  306 ;  HilL  on  Sales,  top 
p.  119;  Chitty  on  Con.  — . 

I^  therefore,  in  this  case,  the  appellants  directed  the  appellees  to 
send  them  a  cargo  of  ice,  and  they  delivered  it  to  a  common  carrier 
to  be  fireighted  for  and  on  account  of  the  appellants,  and  there  was 
no  other  agreement  in  regard  to  the  sale  and  delivery  of  the  same^ 
the  court  was  right  in  saying  to  the  jury  that  the  title  passed  to 
the  appellants,  and  that  the  appellees  were  entitled  to  recover. 

None  of  the  cases  relied  on  by  the  appellants  are  in  conflict  with 
these  view&  In  Dunlap  ei  oIy.  Lambert  et  a2.,  6  Clark  &  Fin.  600, 
the  suit  was  brought  by  the  consigfwr  against  the  carrier  to  recover 
for  the  loss  of  the  goods,  and  it  was  decided  that,  although  as  a 
general  rule  where  goods  are  delivered  to  a  carrier,  the  consignee  is 
tiie  proper  person  to  bring  the  action  against  the  carrier,  yet,  if  the 
consignor  makes  a  special  contract  with  the  latter  for  the  carriage^ 
such  a  contract  supersedes  the  necessity  of  showing  the  ownership 
in  the  goods,  and  the  consignor  may  maintain  the  action  against  the 
carrier,  though  the  goods  may  have  been  the  property  of  the  con- 
signee. The  lord  chancellor,  however,  said :  "  It  is  no  doubt  true, 
as  a  general  rule,  that  the  delivery  by  the  consignor  to  the  carrier 
is  a  delivery  to  the  consignee,  and  that  the  risk  is,  after  such  deliv- 
ery, the  risk  of  the  consignee.  This  is  so,  if,  without  designating 
the  particular  carrier,  the  consignee  directs  the  goods  shall  be  sent 
by  the  ordinary  conveyance ;  the  delivery  to  the  ordinary  carrier  is 
then  a  delivery  to  the  consignee,  and  the  consignee  incurs  all  the 
risk  of  the  carriage.**  In  that  case  evidence  was  oflFered  that  by  the 
terms  of  the  contract  the  seller  was  to  deliver  the  puncheon  on  the 
quay  at  Newcastle-upon-Tyne,  before  the  title  was  to  pass  to  the 
purchaser;  and  it  was  held  that  the  lord  president  in  the  trial 
below  erred  in  stating  it  as  a  rule  without  an  exception,  because  the 
freight  and  insurance  were  paid  by  the  consignor,  who  charged  the; 
consignee  with  their  amount,  the  risk  was  therefore  necessarily 
with  the  consignee  —  that  there  was  consequently  no  right  to» 
inquire  what  was  the  particular  transaction  between  the  parties: 
In  other  words,  the  court  below  had  erred  in  excluding  from  the 
jury  the  agreement  between  the  parties  in  regard  to  the  delivery  of 
the  pnncheon. 

But  no  such  objection  can  be  urged  against  the  prayer  of  the 
ooort  in  this  case.  The  question,  as  to  whether  there  was  any  other 
igreement  between  the  appellants  and  appellees  in  regard  to  the 
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sale  and  delivery  of  the  ice  than  that  to  be  found  in  the  corre- 
spondence and  bill  of  lading,  was  fairly  submitted  to  the  jury,  and 
the  plaintiffs'  right  to  recover,  upon  the  finding  of  the  facts  set  forth 
in  the  prayer,  was  based  upon  the  express  proviso  that  there  was  no 
other  agreement  in  regard  to  the  delivery  of  the  ice. 

In  Blanchard  et  al  v.  Page  et  al,  8  Gray,  281,  the  action  was 
also  brought  by  the  consignor  against  the  carrier  upon  a  special 
Qontract,  and  the  precise  question  in  the  case,  says  Shaw,  C.  J.,  is 
*^  whether  the  plaintiffs,  named  as  shippers  of  the  goods  in  the  bill 
of  lading,  may  maintain  an  action  for  damages  done  to  the  goods, 
after  they  were  received  by  the  defendants  at  the  ship  for  the  pur- 
pose of  carriage,  and  before  they  were  delivered  to  and  received  by 
the  consignees,  at  New  Orleans,  named  in  the  bill  of  lading, 
although  it  is  shown  by  evidence  aliunde  that  the  plaintiffs  had  no 
right  of  property,  general  or  special,  in  the  goods,  and  no  other 
right  or  interest  in  their  safe  carriage,  except  that  arising  from  the 
bill  of  lading."  It  was  held  that  the  consignor  could  maintain  the 
action  upon  the  special  contract  for  the  carriage  of  the  goods, 
although  the  court  admitted  that  the  delivery  of  them  to  a  com- 
mon carrier  vested  the  general  property  in  the  purchaser. 

Exceptions  to  the  general  rule,  as  above  stated,  it  is  true,  are  to 
be  found  arising  in  cases  where,  by  the  express  terms  of  the  bill  of 
lading,  the  goods  are  to  be  delivered  to  the  consignor  or  his  assigns, 
or  where  there  is  some  other  evidence  showing  the  intention  of  the 
consignor  to  retain  the  property,  notwithstanding  the  delivery  to 
the  carrier.  This  is  frequently  done  where  the  parties,  living  at  a 
distance  from  each  other,  contract  by  correspondence,  and  where 
the  vendor  is  desirous  of  securing  himself  against  the  insolvency 
or  default  of  the  buyer.  The  cases  of  Warle  v.  Baker,  2  Ex.  1, 
Jenkyns  v.  Brown,  14  Q.  B.  496,  and  JSllersIiaio  v.  Maginac,  6  Ex. 
670,  were  decided  upon  this  principle. 

The  decision  of  the  law  arising  upon  this  prayer  makes  it  unnec- 
essary to  consider  the  other  exceptions  relied  on  by  the  appellants. 

Finding  no  error  in  the  ruling  belo^,  the  judgment  will  b€ 
afiirmed. 

Judgmmit  affirvMd. 
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Vakimamaffe^impot0ncy-'~^(8a  of  deed  of  $eparati<m. 

Wliere  the  wife  la  possessed  of  an  orfi^nic  defect  rendering  coition  imperfect 
and  conception  Impossible,  which  defect  existed  at  the  time  of  the  marriage, 
and  is  conceded  to  be  permanent,  the  marriage  contract  is  void  ab  initio^  on 
the  ground  ot  impotehcj*  and  a  deed  of  separation  Tolnntarilj  entered  into 
by  the  husband  and  wife  will  not  bar  a  subsequent  application  :>/  the  hun- 
band  for  a  divorce  a  vinculo  on  the  ground  of  such  impotence. 

AcnoK  by  a  husband  to  annul  a  marriage  contract  on  the  ground 
of  the  impotency  of  the  wife.  The  facts  »*e  stated  in  the  opinion 
of  the  court 

Geo.  Wm.  Brown  and  /.  Nevett  Steele^  for  appellant,  argued : 
That  the  defects  complained  of  were  sufficient  to  annul  the  mar- 
riage. Article  16,  §  25,  Code  of  Pub.  Gen.  Laws  of  Md.;  1  Bishop 
on  Marr.  and  Div.  §§  325  to  340;  Deane  v.  Avding,  1  Rob. 
BccL  Eep.  279;  Briggs  v.  Morgan,  3  Phill.  325,  1  Eng.  Eccl.  Eep» 
408;  Brown  v.  Brown.  28  Eng.  L.  &  E.  95;  JSwena  v.  TyiherJeigh, 
»  Law  E.  (N.  S.)  424;  X,  falsely  called  Y.  t.  ¥.,  34  Law  Jour.  81; 
Lewis  V.  ffayward,  15  Law  Rep.  299. 

That  the  deed  of  separation  was  no  bar  to  this  application.  1 
Bishop  on  Marr.  and  Div.  §§  631  to  639,  and  §§  646  to  656; 
ifaithews  v.  Matthews,  1  Sw.  &  T.  499,  and  3  id.  161 ;  Spering  t. 
Spering,  id.  211;  Hunt  t.  Hunt,  32  Law  J.  168;  WiUiams  v.  Wil- 
Kams,  35  id.  85 ;  Idppy  y.  MasonJmmer,  9  Md.  316 ;  Benton  y.  Ben-^ 
tan,  1  Day,  116;  Calkins  v.  Long,  22  Barb.  97-106;  St.  John 
T.  St.  Tohn,  11  Ves.  525;  Durant  v.  DurarU,  1  Hagg.  733 ;  Beeby  v. 
Besby,  id.  789. 

8.  Teachle  Wallis,  for  appellee,  argued,  that  the  defects  did  not 
amount  to  impotency  within  the  legal  definition  of  the  term,  and 
that  the  deed  of  separation  was  a  bar  to  the  present  action.  Brown 
T.  Brown,  5  Gill,  254,  255;  Devmhagh  y.  Devenbagh,  5  Paige, 
558 ;  Wilson  v.  Wilson,  1  House  of  Lords'  Cases,  554-574,  and  5  id. 
40-59;  Jodrell  v.  Jodrell,  9  Beav.  53,  and  14  id.  397;  A  v.  B^  1 
Prob.  &  Div.  (L.  R)  561;  Brown  v.  Brown,  7  Eq.  Cas.  (L.  R.) 
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191;  SiUi  T.  Harding^  8  id.  492;  WiUiamson  y.  Williamson^  1  Johns. 
Ch.  191;  Sanders  y.  Rodway,  16  Beav.  207;  3  Leading  Gas.  £q. 
8d8,389,  403,  404;  HariU  y.  Stahl,  27  Md.  157;  1  Bishop  on  Marr. 
and  Diy.  105-339 ;  Matthews  y.  Matthews,  1 S.  &  T.  501,  and  3  id.  163* 

BA.BT0L,  G.  J.  The  bill  of  complaint  in  this  case  was  filed  bj 
the  appellant,  praying  for  a  diyoroe  a  vinculo,  on  the  ground  of  the 
alleged  impotence  of  the  appellee. 

It  appears  from  the  pleadings  and  proofs  that  the  parties  to  this 
snit  were  married  in  Baltimore,  on  the  31st  day  of  March,  1864,  the 
appellant  then  being  forty-nine  years  of  age  and  the  appellee  twenty* 
eight.  They  started  on  a  tour  to  the  west  immediately  after  the 
marriage.  Physical  impediments  to  the  consummation  of  the  mar- 
riage haying  been  discoyered,  the  appellee  submitted  to  an  exami- 
nation of  her  person  by  Dr.  Thomas  Wood  and  Dr.  S.  0.  Almy, 
eminent  physicians  and  surgeons  of  Gincinpati,  whose  testimony  is 
contained  in  the  record.  After  the  return  of  the  parties  to  Bidti- 
more,  on  the  25th  of  May,  1864,  another  surgical  examination  was 
made  by  Dr.  Inloes,  the  fiemiily  physician  of  the  appellee,  aided  by 
Frot  Nath^  B.  Smith.  The  testimony  of  these  physicians  is  also 
in  the  record. 

On  the  29th  day  of  June,  in  the  same  year,  a  deed  of  separation 
was  entered  into,  whereby  the  sum  of  110,000  was  conyeyed  and 
secured  by  the  appellant  to  certain  trustees  therein  named,  for  the 
separate  use  of  the  appellee  for  her  support,  she  agreeing  to  relin- 
quish all  further  claim  or  interest  in  his  estate,  and  the  parties 
mutually  agreeing  to  liye  separate  from  each  other,  as  if  unmarried. 

The  separation  under  the  deed  continued  for  nearly  three  years^ 
when,  on  the  8th  day  of  May,  1867,  this  bill  was  filed.  One  of  the 
prayers  of  the  original  bill  was  that  the  deed  of  separation  might 
be  set  aside;  but  in  the  progress  of  the  cause,  on  the  15th  day  of 
February,  1869,  a  paper  was  filed  by  the  complainant,  signed  by  his 
solicitors,  waiying  all  that  part  of  the  bill  and  the  prayer  therein 
seeking  to*  set  aside  the  deed  of  settlement,  and  leaying  all  yested 
rights  in  the  trustees  and  in  the  appellee  under  the  deed  nnassailed, 
and  unaffected  by  any  decree  in  the  cause.  The  only  qnestionr 
therefore,  presented  by  this  appeal  arises  upon  the  prayer  for  a 
diyorce. 

The  appellee  opposes  the  application  for  a  diyorce  upon  two  dis- 
tinct grounds:   1st  The  alleged  impotence  is  denied.    Sd.  It  it 
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contended  that  the  deed  of  separation  is  a  bar  and  estoppel  to  the 
right  of  the  complainant  to  maintain  the  present  suit. 

'^The  impotence  of  either  party  at  the  time  of  the  marriage  "  is 
one  of  the  causes  prescribed  in  the  code,  for  which  the  court  is 
authorized  to  decree  a  divorce  a  vinculo  fnatrimoniu  1  Code,  art 
16,  §  25. 

Has  the  alleged  impotence  of  the  appellee  been  proved  ?  A  care- 
mi  examination  of  the  evidence  has  convinced  us  that  this  question 
most  be  answered  in  the  affirmative. 

Without  rex>eating  here  at  length,  or  in  detail,  the  evidence  on 
this  most  delicate  and  painftil  question,  it  may  be  stated  that  the 
testimony  of  the  examining  surgeons  establishes  the  following 
fiicts: 

That  the  physical  condition  of  the  appellee,  at  the  time  of  the 
marriage,  was  that  of  a  very  imperfect  development  of  the  sexual 
organs,  both  externally  and  internally.  These  organs  were  in  a 
rudimentary  condition,  evincing  that  Uieir  development  had  ceased 
and  been  arrested  before  the  age  of  puberty.  She  had  never  expe- 
rienced the  monthly  sickness  to  which  females  of  mature  age  are 
subject ;  and  was  without  the  natural  passion  or  desire  incident  to 
woman. 

The  rudimentary  condition  of  her  sexual  organs,  and  their  im- 
perfect development,  not  only  rendered  conception  impossible,  but 
there  was  on  her  part  an  incapacity  for  vera  copula.  That  is  to  say, 
she  was  not  capable  of  the  act  of  generation  in  its  natural  and 
ordinary  meaning,  but  only  of  incipient  and  imperfect  coition. 

In  giving  the  results  of  their  examination,  the  surgeons  differ 
somewhat  as  to  the  degree  or  extent  of  the  organic  defects ;  but  we 
have  stated  the  conclusions  which  appear  to  us  to  be  established 
by  their  testimony.  They  all  concur  in  saying  that  the  defect  is 
incurable. 

Whatever  differences  of  opinion  may  have  arisen  as  to  the  legal 
Jefinition  of  impotence,  it  is  well  settled  that  if,  by  reason  of  mal- 
formation or  organic  defect  existing  at  the  time  of  the  marriage, 
there  cannot  be  natural  and  perfect  coition,  vera  copula,  between 
thp  parties,  and  it  appears  that  the  defect  is  permanent  and  incur- 
able, the  case  comes  within  the  legal  definition  of  impotence,  and 
is  cause  for  nullity  of  marriage.  Deane  v.  Aveling,  1  Rob.  Ecc. 
879;  Devenhagh  v.  Devenbagh,  5  Paige,  564;  1  Bishop  on  Marr.  and 
Div.,  §§  325  to  340. 

Vol.  m— 24 
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The  charge  made  by  the  appellee  in  her  answer  that  the  difficulty 
in  consummating  the  marriage  proceeded  from  physical  defect  or 
incapacity  on  the  part  of  the  appellant  has  not  been  sustained  by 
proof;  and  we  are  of  opinion  upon  all  the  evidence  in  the  cause 
that  the  appellant  is  entitled  to  a  divorce,  a  vinculo^  unless  by  rea- 
son of  the  deed  of  separation  he  is  barred  and  estopped  from  main- 
taining this  suit  This  brings  *us  to  the  examination  of  the 
second  ground  of  defense. 

What  is  the  effect  of  the  deed  of  separation  upon  the  rights  of 
the  appellant  in  the  present  suit? 

By  the  act  of  assembly  of  1841,  chapter  262,  and  its  supple- 
ments, now  embodied  in  the  code,  article  16,  section  24,  et  seq,, 
jurisdiction  of  all  applications  for  divorce  has  been  given  to  the 
.  courts  of  equity.  Under  that  provision  this  suit  has  been  insti- 
tuted. 

The  court  in  such  case  sits,  not  in  the  exercise  of  its,  general  and 
ordinary  equitable  jurisdiction,  but  as  a  divorce  court,  and  must  be 
governed  by  the  rules  and  principles  established  in  the  ecclesiastical 
courts  in  England,  wherein  a  similar  jurisdiction  has  been  exer- 
cised, so  far  as  they  are  consistent  with  the  provisions  of  the  code. 
By  the  14th  section  of  article  16,  the  court  expressly  provides  that 
all  causes  for  alimony  "are  to  be  heard  and  determined  by  courts 
of  equity  in  this  Stat^  in  as  full  and  ample  a  manner  as  they  could 
be  heard  and  determined  by  the  laws  of  England,  in  the  ecclesias- 
tical courts  there.*' 

In  respect  to  tLe  mode  in  which  courts  of  equity  shall  exercise 
jurisdiction  in  divorce  cases,  and  the  principles  by  which  they  are 
to  be  governed,  the  code  is  silent  But  from  the  nature  of  the 
jurisdiction  itself,  it  has  always  been  considered  that  the  decisions 
of  the  English  ecclesiastical  courts,  in  similar  cases,  may  properly 
be  referred  to  as  precedents ;  and  they  have  uniformly  been  cited 
and  relied  on  as  safe  and  authoritative  guides  for  the  courts  of  this 
State,  in  disposing  of  cases  of  this  kind. 

If  we  refer  to  those  precedents,  it  appears  to  have  been  long  set- 
tled that  a  voluntary  deed  of  separation  between  husband  and  wife 
is  iLoiper  ae  a  bar  to  a  suit  in  the  ecclesiastical  court  for  a  restitu- 
tion of  marital  rights,  or  to  a  petition  for  divorce.  Durant  v.  Durante 
1  Hagg.  733  ;  3  Eng.  Ecc.  310;  Beeby  v.  Baeby,  1  id.  789;  id.  338; 
Westmeath  v.  Westmeath,  2  Eng,  Ecc  Supp.  1 ;  4  id.  238 ;  Spering  r 
Spering,  3  Swabey  &  Trist  211 ;  Hunt  v.  Huntf  32  Law  J.  168. 
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In  1  Bishop,  section  634  and  note  3,  other  cases  are  referred  to  in 
fupport  of  the  general  proposition  above  stated. 

Some  cases  have  arisen,  upon  applications  for  divorce  in  the 
ecclesiastical  courts,  in  which  a  voluntary  deed  of  separation 
between  the  parties  has  been  considered,  in  connection  with  lapse 
of  time  and  other  circumstances,  as  sufficient  to  show  that  the 
application  Was  not  made  borui  fide  for  the  cause  assigned,  but  for 
some  sinister  or  co^teral  purpose,  and  the  application,  for  that 
reason,  has  been  denied.  Such  were  the  cases  of  MaWvews  v.  Mat- 
ihewsy  1  Swabey  &  Trisi  161,  and  Williams  v.  Williams^  35  Law  J. 
85,  decided  in  1866. 

But,  as  we  have  said,  such  a  voluntary  deed  has  never  been  con- 
sidered j9^  «e  as  a  bar  to  the  suit 

Th^  cause  for  which  the  divorce  in  this  case  is  claimed,  as  stated 
in  the  bill  and  established  by  the  proofs  is  one  which,  by  the  eccle- 
fliasticri  law  as  wdl  as  by  our  code,  would,  when  judicially  estab- 
lished, render  the  marriage  null  and  void,  db  initio.  No  case  can 
be  found  in  which  an  application  for  a  sentence  of  nullity  of  mar- 
riage for  such  cause  has  been  held,  in  the  ecclesiastical  court,  to  be 
barred  or  defeated  by  reason  of  a  voluntary  deed  of  separation 
entered  into  between  the  parties;  and,  in  our  opinion,  it  vould  be 
alike  unjust  and  agamst  reason  and  public  policy,  as  it  is  without 
precedent,  so  to  hold. 

The  case  of  Brovm  v.  Browrtf  5  Gill.  249,  has  been  cited  as  an 
anthority  to  show  that,  in  this  State,  a  voluntary  deed  of  separation 
between  the  parties  is  a  bar  to  an  application  for  divorce. 

We  do  not  so  interpret  that  decision.  In  that  case  the  application 
was  for  a  divorce  a  vinculo;  the  cause  for  the  divorce,  charged  ir 
the  bill  filed  by  the  husband,  was  an  abandonment  by  the  wife 
▼hich  was  alleged  to  have  taken  place  in  the  spring  of  1836  and  U 
have  continued  ever  since.    The  bill  was  filed  in  July,  1846. 

It  appeared  that  in  April,  1846,  only  a  few  months  before  the  filing 
of  the  bill,  the  parties  entered  into  a  voluntary  deed  of  separation, 
whereby  they  agreed  to  live  separate  and  apart  from  each  other ; 
oertain  property  was  secured  to  the  wife  for  her  support,  all  her 
rights  to  her  husband's  estate  were  relinquished,  and  he  was  secured 
from  liability  for  her  debts. 

^e  chancellor,  in  his  opinion,  which  was  adopted  by  the  court 
of  appeals,  after  suggesting  doubts  whether,  upon  a  true  construc- 
tion of  the  acts  of  assembly,  the  case  stated  in  the  bill  came 
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within  their  proviaious^  placed  his  decision  refiiBing  the  divorce 
upon  the  effect  of  the  deed  and  the  absence  of  any  circumstance 
which  had  subsequently  transpired  to  render  it  necessary  or  proper 
that  the  relation  of  the  partiecf,  as  established  by  that  instrument^ 
ahould  be  changed. 

Now,  looking  to  the  only  ground  upon  which  the  diyorce  in  that 
OMG  was  claimed,  as  being  an  alleged  abandonment  by  the  wife,  it 
is  very  obyious  that  the  deed  operated  as  a  condonation  of  the 
offense,  or  as  an  acquiescence  in  the  separation  on  the  part  of  the 
husband,  which  so  far  affected  his  equitable  rights  to  claim  a  divorce 
on  that  ground,  as  in  the  absence  of  any  fact  or  circumstance 
occurring  after  the  execution  of  the  deed  to  justify  his  application 
for  a  divorce,  authorized  the  court  to  infer  that  the  application  was 
not  made  bona  fide  {or  the  cause  alleged;  and  the  divorce  might 
properly  be  refused  on  grounds  similar  to  those  stated  in  Matthews 
T.  Matthews  and  Hunt  v.  ffunty  above  cited. 

In  the  very  recent  case  of  Parkinson  v.  Parkinson^  reported  in 
1870,  in  Law  Bep.,  parts  5  and  6  (cases  in  Probate  and  Divorce,  psige 
25),  which  was  a  petition  by  the  wife  for  a  divorce,  upon  the  ground 
of  desertion  or  abandonment  by  the  husband,  the  piurties  were  mar- 
ried in  July,  1861,  and  the  alleged  desertion  took  place  in  1865.  It 
appeared  that  the  parties  entered  into  a  deed  of  separation  in  Aprils 
1866.  It  was  alleged  in  the  petition  and  so  appeared  by  the  proo^ 
that  the  husband,  from  the  time  of  the  alleged  desertion,  had  been 
living  in  adultery. 

At  the  hearing  the  court  decided  that  the  wife  had,  by  the  deed^ 
"bargained  away  her  right  to  relief  on  the  ground  of  desertion ; **" 
but  "that  she  was  entitled  to  a  judicial  separation  on  the  ground  of 
adultery  if  she  applies  for  it**    . 

The  effect  of  that  decision  is,  that  such  a  deed  operates  as  a  con- 
donation of  the  offense  of  abandonment;  and  to  that  extent  is  con- 
sistent with  the  decision  of  the  court  of  appeals  in  Brown  v. 
Brown^  but  it  is  no  bar  to  a  suit  for  divorce  for  adultery,  although, 
it  appeared  that  offense  was  known  to  the  wife  at  the  time  the  deed, 
was  executed.  And,  in  this  respect,  the  case  is  an  authority  against 
the  position  contended  for  here  by  the  appellee. 

We  think  it  is  very  clear  upon  the  authorities,  that  the  deed  of 
separation  in  this  case  is  not  per  se  a  bar  to  the  maintenance  of  the 
present  suit  There  is  no  evidence  in  the  case  to  impeach  the  goo4 
fSuth  or  bona  fides  of  the  appellant  in  bringing  this  suit    The  onl]^ 
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ciicamgtance  relied  on  by  the  appellee  for  that  purpose  is  the  lapse 
of  time  after  the  execution  of  the  deed,  before  filing  the  bilL  But 
this  is  satisfactorily  explained  by  the  proof  in  the  record.  It 
appears  the  complainant  was  restrained  from  instituting  this  pro- 
ceeding by  conscientious  scruples,  supposing  it  to  be  inconsistent 
with  his  religious  duty  to  seek  a  divorce  for  any  cause;  and  it 
appears,  also,  that  the  same  motive  led  him  to  enter  into  the  deed 
br  an  amicable  separation. 

Those  conscientious  scruples  were  afterward  removed  by  a  decis- 
ion upon  the  subject,  rendered  by  the  highest  ecclesiastical  tribunal 
ot  the  church  of  which  he  and  the  appellee  are  members,  and  to 
whose  authority  he  felt  himself  bound  to  submit,  declaring  the  mar- 
riage nulL  These  facts  disclosed  in  the  record,  while  they  in  no 
otherwise  affect  the  rights  of  the  parties  in  this  cause,  are  a  sufficient 
answer  to  the  suggestion,  that  the  appellant  has  lost  his  remedy  by 
iadies  or  acquiescence,  or  that  his  application  for  a  divorce  has  not 
been  made  in  good  faith  and  for  the  cause  assigned.  It  has  bee^ 
argued  on  the  part  of  the  appellee,  that,  although  in  the  divorce 
coprt,  the  deed  may  not  operate  per  5e  as  a  bar  or  estoppel  to  the 
suit,  yet  that  a  court  of  equity  would  in  the  present  case,  upon 
a  bill  filed  on  behalf  of  the  appellee  for  that  purpose,  issue  an 
injunction  to  restrain  the  appellant  from  prosecuting  a  suit  for 
divorce,  as  being  contrary  to  the  terms  of  the  deed,  and  in  violation 
of  the  covenants  therein.  And  this  proceeding,  being  in  a  court  of 
equity,  it  has  been  argued  that,  for  the  reason  stated,  the  divorce 
ought  to  be  denied. 

In  support  of  this  position,  we  have  been  referred  to  the  decision 
of  the  house  of  lords  in  Wilson  v.  Wilson,  1  H.  of  L.  538,  and  6 
id.  40. 

We  have  carefully  examined  that  case,  and  are  of  opinion  that  it 
ought  not  to  be  accepted  as  a  binding  authority  in  support  of  the 
appellee's  position  here.  It  seems  to  us  that  the  learned  court, 
when  that  case  was  first  before  them,  went  farther  than  was  justi- 
fied by  antecedent  decisions.  There  the  deed  of  separation  con- 
tained a  covenant  on  the  part  of  the  husband  noi  to  institute  any 
suit  in  tite  ecclesiastical  co^irt  for  restitution  of  conjugal  rigMs. 
The  chancellor  granted  an  injunction  restraining  him  from  proceed* 
ing  in  the  ecclesiastical  court  contrary  to  his  covenant,  and  on  the 
first  appeal  the  decree  of  the  chancellor  was  affirmed.  It  appeani, 
however,  when  the  cause  went  up  to  the  house  of  lords  on  the 
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Becond  appeal,  grave  doubts  were  expressed  whether  the  court  had 
not  gone  too  far;  and  while  it  was  held  that  the  former  decision 
must  be  adhered  to  as  the  law  of  that  case,  it  may  be  inferred  from 
the  opinions  expressed  by  the  learned  judges,  among  whom  wa« 
Lord  St.  Leonards,  that  it  was  not  to  be  considered  as  a  precedent 
for  a  court  of  chancery  to  interfere  by  injunction  for  the  enforce* 
ment  of  voluntary  deeds  of  separation  between  married  persons,  any 
farther  than  to  compel  their  observance,  so  far  as  rights  of  property 
may  be  concerned. ,  To  that  extent  couiis  of  chancery  will  support 
and  enforce  the  stipulations  of  such  deeds,  when  they  are  made  in 
good  faith,  and  are  equitable  in  their  terms,  but  no  farther.  And^ 
in  our  judgment,  it  would  be  against  public  policy  and  contrary  to 
the  uniform  current  of  decisions,  to  hold  that  the  right  of  the 
appellant  to  relief  in  this  case  is  barred  or  defeated  by  the  deed  of 
separation. 

The  decree  of  the  circuit  court  will  be  reversed,  and  a  decree  will 
be  signed  divorcing  the  parties  a  vinculo  matrimonii. 

Decree  reversed  and  decree  divorcing  the 
parties  a  vinculo  matrimoniu 


Lbwib  Bbothebs  &  Co.,  appellants,  v.  Bbehiib. 

(33Md.4]2.) 

Del  credere  agent ^LiabUity  of  agent  to  principal^ Indcreer  of  duhonored 

draft. 


k  del  credere  agent  coUected  a  bill  of  goods  due  his  principals  from  a  < 
tomer,  and  placed  the  amount  to  his  own  account  with  his  bankers,  and 
purchased  of  them  a  gold  draft,  wliich  he  caused  to  l>e  made  payable  to 
his  own  order  without  reference  to  his  character  as  agent,  and/after  indors- 
ing it  to  his  principals  or  their  order,  transmitted  it  to  them  in  payment 
not  only  of  the  price  of  the  goods  sold  to  the  customer,  but  also  of  a  bid- 
ance  due  from  himself.  The  draft  was  dishonored  and  returned  to  the 
agent,  who  treated  the  loss  as  his  own,  and  promised  to  send  another  draft, 
and  in  the  mean  time  unsuccessfully  solicited  payment  of  the  draft  from 
the  drawers  to  himself  and  then  caused  himself  to  be  made  a  preferred 
creditor  of  the  drawers,  who  had  failed.  In  an  action  by  the  prindpahi 
•gainst  the  agent,  to  recover  the  amount  of  the  draft,  held. 
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1.  That  the  contract  resulting  from  the  del  credere  character  of  the  agent  was 
not  entirelj  discharged  in  the  payment  of  the  monej  by  the  customer  to 
the  agent. 

t  That  the  agent  was  farther  liable,  after  the  receipt  of  the  money,  either  bj 
Tirtue  of  the  del  credere  commission,  or  by  his  indorsement  of  the  draft, 
althongh  he  had  used  ordinary  diligence  in  transmitting  the  money. 
That  the  promise  of  the  agent  to  assume  the  debt  after  the  dishonor  of  the 
draft  was  not  valid  unless  he  had  full  knowledge  of  the  neglect  of  hla 
principals  in  making  demand,  and  in  gwing  notice  of  the  dishonor  of  the 
draft. 

The  relation  of  %  del  credere  agent  to  his  principal  is  that  of  debtor  and 
creditor^  and  he  is  bound  absolutely  to  see  that  his  principal  is  paid. 

AcnoK  to  recoTer  the  amomit  of  a  draft  for  12,283.30  in  gold 
coin. 

The  facts  of  the  case  api>ear  in  the  following  prayers: 

The  plaintiff  prayed — 

1.  If  the  jury  shall  find  that  the  defendant  was  the  factor  of  the 
plaintiffs  and  had  guaranteed,  for  a  commission,  the  payment  of 
certain  purchases  of  Edwin  Akers  from  the  plaintiffs,  payable  in 
gold  or  its  equivalent;  and  that  such  payment  was  actually  madu 
to  the  defendant  on  or  about  the  25th  of  April,  1866 ;  and  that  the 
defendant  deposited  the  amount  with  Bayne  &  Co.,  of  Baltimorei 
and  on  the  27th  of  April,  1866,  purchased  a  gold  draft  for  such 
amount ,  and  for  an  additional  sum  due  from  himself  to  plaintiffs^ 
npoD  Hoyt,  Anthony,  Douglas  &  Co.,  in  New  York,  payable  in 
that  city  April  30,  1866;  and  that  said  draft  was  drawn  to  the 
order  of  the  defendant  (under  his  business  name  of  0.  Brehme  & 
Co.),  at  his  request ;  that  he  indorsed  it  specially  to  the  plaintiffs  by 
8uch  business  name,  and  sent  it  to  the  plaintiffs  in  Philadelphia, 
who  received  the  same  the  next  day,  April  28th,  and  immediately 
indorsed  it  and  transmitted  it  to  New  York  for  collection ;  and  that 
the  said  draft  was  presented  for  payment  on  the  30th  of  April, 
to  Hoyt,  Anthony,  Douglas  &;  Co.,  and  was  dishonored,  and  the  fact 
of  such  dishonor  was  telegraphed  on  the  next  day  to  the  plaintiffk, 
who  immediately  telegraphed  notice  of  the  dishonor  and  non-pay- 
ment of  said  draft  to  the  defendant;  and  that  the  defendant  endeav- 
ored to  procure  payment  of  the  draft  to  himself,  from  the  drawers, 
Bayne  &  Co.,  and,  not  succeeding  in  this,  procured  himself  (under 
the  name  of  0.  Brehme  &  Co.)  to  be  made  one  of  the  preferred 
creditors  in  an  assignment  made  May  5,  1866,  by  Bayne  &  Co, 
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for  the  benefit  of  creditors;  and  that  the  plaintifEs  have  never  been 
paid  the  amount  of  said  draft :  then  they  are  entitled  to  recover  the 
amount  thereof  in  gold,  or  its  equivalent,  from  the  defendant 

2.  (The  second  prayer,  after  setting  forth  the  same  facts,  pro- 
ceeded substantially  as  follows :)  If  the  jury  shall  find  that,  after  the 
dishonor  and  return  of  the  draft,  the  defendant  treated  the  loss  as 
his  own,  and  promised  to  send  another  draft ;  and  that  the  plaintiffii 
relied  on  such  promise;  and  that  the  defendant  did  not  inform  the 
plaintiffs  of  his  design  to  throw  the  responsibility  of  collecting  the 
draft  upon  them  until  the  year  1867;  or  of  his  intention  to  refiise 
to  pay  the  draft  himself,  until  such  time :  then  the  plaintiffs  are 
entitled  to  recover,  although  they  may  find  that  the  defendant 
acted  only  as  agent  of  the  plaintiffs  in  transmitting  the  money,  and 
purchased  the  draft  in  good  faith. 

3.  (The  third  prayer,  after  repeating  the  fSsicts  of  the  first  prayer, 
is  substantially  as  follows:)  If  the  jury  shall  find  that,  at  the  time 
the  defendant  purchased  the  draft,  the  said  banking-house  of  Bayne 
&  Go.  had  failed  and  were  unable  to  meet  their  obligations,  and  the 
defendant  might  have  ascertained  the  fact  by  the  exercise  of  ordi- 
nary care  and  diligence:  then  the  plaintiffs  are  entitled  to  recover 
the  whole  amount  and  interest. 

The  prayers  of  the  plaintifib  were  rejected. 
The  defendant  prayed — 

1.  (After  setting  forth  the  fact  that  the  defendant  had  agreed, 
for  a  commission,  to  guaranty  the  payment  of  all  purchases  of  said 
Akers,  whether  made  of  the  plaintifb  directiy  or  through  himself 
this  prayer  proceeded  substantially  as  follows:)  If  the  jury  shall 
find  that  the  goods,  the  price  of  which  is  in  controversy,  were  sold 
directly  to  Akers  by  plaintiff^,  and  that  payment  thereof  was  made 
to  the  defendant,  then  such  payment  discharged  the  obligations  of 
the  contract  of  guaranty. 

2.  (After  setting  forth  substantially  the  same  state  of  facts  as  are 
found  in  the  first  prayer  of  the  plaintiffs,  this  prayer  proceeds  about 
as  follows :)  If  the  jury  shall  find  that  the  form  of  the  draft,  and  the 
mode  of  remittance  and  the  purchase  of  the  draft,  were  according 
to  the  usual  custom  and  in  good  faith,  and  that  the  defendant  acted 
with  ordinary  caution  and  diligence,  then  the  plaintiffs  are  not 
entitled  to  recover  so  much  of  the  amount  of  said  draft  as  was 
covered  by  the  bill  of  said  Akers.  The  court  granted  the  prayers 
of  the  defendant    Verdict  for  175.27  for  plaintiffs,  which  not  being 
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within  the  jurisdiction  of  the  courts  judgment  of  non  pros,  was 
entered  and  plaintifEs  appealed. 

Win.  F.  Frich,  for  appellants: 

WiUiam  A.  Fisher  and  Cliarles  MarshaUy  for  appellees,  argiied 
tbat  the  defendant  was  not  a  del  credere  agent,  and  even  if  he  were, 
his  guaranty  only  extended  to  the  payment  of  the  money  by  the 
debtor.  Pars.  Mer.  Law,  §  9,  chaps.  10, 15 ;  Story  on  Agency,  §  216 ; 
Tlumpsan  t.  Perkins^  3  Mason,  236 ;  Morris  t.  Cleasby,  4  Maule  & 
Selw.  574;  Ooodenou  y.  Tyler^  1  Am.  Lead.  Cases,  668;  Henbackx. 
MoUmany  2  Duer,  227 ;  MulUr  y.  Bohlens,  2  Wash.  0.  C.  378 ;  PeeU 
T.  Norihcote,  7  Taunt  478.  The  del  credere  factor  does  not  guaran- 
tee the  safe  transmission  of  the  fund.  Gases  cited  aboye  and  LevericJe 
\.  Meigs,!  Cow.  645;  SJuirp  y.  EmmeiU  5  Whart  288,  299;  Gor- 
man  y.  Wheeler,  10  Gray,  362.  The  defendant  was  not  liable  as 
indorser,  he  signed  as  agent  Castngue  y.  BaUigieg,  10  E.  F.  Moore, 
Priyy  C  94;  Sharp  y.  Fmmett,  5  Whart  288;  Chitty  on  Bills,  34. 
That  the  security  accepted  by  the  defendant  was  for  the  benefit  of 
the  plainti£Bi,  and  eyen  if  defendant  assumed  the  liability  he  would 
not  be  responsible  under  all  the  circumstances.  Oonnan  y.  Wheeter, 
10  Gray,  362 ;  Wyman  y.  Oray,  7  H.  &  J.  409;  Jones  x.  Ashburnhcm, 
4  East,  455. 

Altst.  J.  It  is  conceded  in  this  case  that  the  defendant  was  the 
agent  of  the  plaintiffs  for  the  sale  of  goods,  and  tiiat,  in  addition  to 
the  commission  allowed  the  defendant  as  ordinary  agent,  an  addi- 
tional commission  was  agreed  to  be  allowed,  and  was  actually 
allowed,  for  and  in  consideration  of  the  defendant's  guaranty  of 
payment  of  all  bills  of  goods  purchased  of  the  plaintiffs  by  a  cer- 
tain customer,  who  was,  through  the  agency  of  the  defendant, 
induced  to  deal  with  the  plaintiffs,  merchants  in  Philadelphia,  and 
such  additional  commission  was  to  be  paid  whether  the  purchases 
were  made  by  the  particular  customers  directly  of  the  plaintiffs,  or 
through  the  defendant  as  their  agent  The  customer  haying  pur- 
chased goods  of  the  plaintiffs,  and  paid  for  them  to  the  defendant, 
the  agent,  and  the  money  haying  been  lost  in  the  manner  disclosed 
m  the  eyidence,  land  stated  in  the  prayers  of  the  respectiye  parties, 
&e  question  is,  upon  whom  is  that  loss  to  fall  ? 

It  is  insisted  on  the  part  of  the  plaintiffs  that  the  defendantt 
Vol.  III.  — 25 
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being  an  agent,  acting  nnder  a  del  credere  commission,  is  bound  to  pay, 
not  conditionally,  but  absolutely,  as  if  he  were  himself  the  vendee  of 
the  goods ;  and  that,  consequently,  he  did  not  discharge  his  liability  by 
the  purchase  and  transmission  of  the  gold  draft  of  the  27th  of 
April,  1866.  And  even  if  the  liability  of  the  defendant,  by  reason 
of  the  del  credere  commission,  be  not  maintainable  to  the  extent 
contended  for,  still,  the  plaintiffs  insist  that  as  ordinary  agent, 
whose  duty  it  was  to  remit  funds  to  his  principal,  the  defendant 
having  procured  the  draft  payable  to  his  own  order,  and  indorsed 
it  to  the  plaintiffs  without  excluding  recourse,  is,  under  all  the  cir- 
cumstances attending  the  transaction,  liable  as  indorser,  the  drawer 
having  failed,  and  the  draft  meeting  with  dishonor. 

On  the  other  hand,  the  defendant  contends  that  his  relation  to 
the  plaintiffs  was  not  that  of  a  del  credere  agent  or  factor,  strictly 
speaking ;  but  tliat  if  he  be  so  regarded,  the  guaranty,  in  consider- 
ation of  the  commission,  only  extends  to  the  payment  of  the 
money  for  the  goods  by  the  vendee,  and  not  to  its  safe  transmission 
to  the  vendor ;  and  that,  consequently,  the  guaranty  was  gratified 
and  discharged  when  the  money  was  paid  by  the  purchaser  to  the 
defendant  as  the  plaintiffs'  agent  lie  also  contends  that  he  is  not 
liable  as  indorser  of  the  draft  transmitted,  because  of  the  lelation 
of  principal  and  agent  existing  at  the  time  between  the  plaintiflb 
and  himself,  in  reference  to  which  the  draft  was  purchased,  aid 
that,  acting  for  the  convenience  of  the  plaintiffs,  he  can  only  be 
held  re8))onsibIe  for  good  faith  and  ordinary  diligence. 

These  positions  of  the  parties  were  sought  to  be  maintained  by 
them  at  the  trial  in  the  court  below,  and  with  that  view  they  pro- 
pounded pmyers  for  instruction  to  the  jury;  but  the  court  rejecting 
those  of  the  plaintiffs,  and  granting  those  offered  by  the  defendant, 
the  pkin tiffs  have  brought  those  rulings  to  this  court  for  review, 
and  whether  they  be  correct  or  otherwise,  according  to  our  judg 
ment,  will  appear  in  the  sequel  of  this  opinion. 

We  cannot  resist  the  conclusion  that  the  defendant  was,  at  tb  v 
nme  of  the  transactions  involved  in  this  controversy,  strictly  a  del 
Ci'edere  agent  of  the  plaintiffs ;  although  the  nature  and  extent  of 
thu  obligations  imposed  upon  such  an  agent  has  been  variously 
stated,  and,  in  regard  to  it,  down  even  to  the  present  time,  no  little 
conflict  will  be  found  to  exist  among  judges  and  authors  of  the 
highest  repute.  On  the  one  hand  there  are  those  who  maintain  that 
an  agent  del  credere  for  the  sale  of  goods  makes  himself  absolutely 
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and  in  the  first  instance  liable  to  his  principal  for  the  price  of  the 
goods  sold;  while  on  the  otiier  hand  it  has  been  strongly  main- 
tained that  such  an  agent  only  incurs  a  secondary  responsibility^  that 
of  mere  surety,  whereby  he  can  be  required  to  pay  only  in  tbt 
event  of  failure  on  the  part  of  the  principal  debtor.  And  some  oi 
file  Authorities  have  gone  to  the  extreme  of  maintaining  that  the 
undertaking  of  the  agent,  under  a  del  credere  commission,  is  a  mere 
guaranty  of  the  debt  of  another,  and,  therefore,  within  the  statute  oJ 
frauds.  Which  of  these  positions  is  correct  depends,  to  a  great  ex- 
tent, upon  the  state  of  the  authorities,  the  question  never  having 
been  finally  adjudicated  in  this  State. 

Whenever  an  agent,  in  consideration  of  additional  commission, 
such  as  was  agreed  to  be  allowed  in  this  case,  guarantees  to  his 
principal  the  payment  of  debts  that  become  due  through  his  agency, 
ht '«  said  to  act  under  a  del  credere  commission.  What  then  is  the 
nature  and  extent  of  this  guaranty  ?  In  Orove  v.  Dubois,  1  T. 
B.  112,  a  case  of  a  policy  broker.  Lord  Mansfield  answered  this 
question  in  very  plain  and  unqualified  terms  when  he  said,  ''  It  is 
an  absolute  engagement  to  the  principal  from  the  broker,  and  makes 
him  liable  in  the  first  instance.  There  is  no  occasion  for  the  prin- 
dpal  to  communicate  with  the  underwriter,  though  the  law  allows 
the  principal, /or  his  benefit,  to  resort  to  him  as  collateral  security.. 
But  the  broker  is  liable  at  all  events.'^  In  this  Mr.  Justice  BdLLBa 
concurred,  and  said  that  he  hail  known  many  actions  to  have  beei^ 
broufjht  against  brokers  with  commission  del  credere,  and  that  he* 
had  never  heard  any  inquiry  made  in  such  cases,  whether  there  had 
been  a  previous  demand  upon  the  underwriter  and  refusal ;  and  be 
declared  that  such  was  not  the  practice.  Thus  showing,  according  to- 
the  opinions  of  these  great  judges,  that  the  obligation  of  such  under- 
taking was  primary  and  absolute  in  its  character,  and  that  the  agent 
was  regarded  as  standing  in  the  relation  to  his  principal  of  an 
original  debtor. 

Ten  years  after  the  case  of  Grove  v.  Dubois,  the  case  of  Maeke^izie 
V.  Scott,  6  Bro.  P.  C.  280,  occuiTed  in  the  house  of  lords,  on  an 
appeal  from  the  court  of  sessions  in  Scotland.  That  case  was  very 
analogous  in  its  circumstances  to  the  one  before  us.  There,  a  factor, 
under  a  commission  del  credere,  sold  goods  and  took  accepted  bills 
irom  the  purchasers,  which  he  indorsed  to  a  banker  at  the  place  of 
sale,  and  received  the  banker's  bill  for  the  amor  nt,  payable  to  his, 
the  factor's,  own  order,  on  a  house  in  London.    This  banker's  bill 


Digitized  by 


Google 


196  MARYLAND, 


Lewis  Brothers  &  Oo.  t.  Brehma. 


the  fSEictor  indorsed  and  transmitted  to  his  principal,  who  got  tht 
same  accepted.  The  acceptors  and  drawer  having  failed  before  j^y* 
menty  it  was  held,  according  to  the  head  note  of  the  case,  ±at  the 
factor  was  answerable  for  the  amount  of  the  bill,  being  personally 
liable  nuder  his  commission,  del  credere,  to  satisfy  his  principal  the 
price  of  the  goods  sold. 

It  was  insisted  in  that  case,  as  it  has  been  in  this,  that  the  iM 
credere  obligation  extended  only  to  guaranteeing  tiie  payment  of 
the  price  of  the  goods  by  the  vendee,  and  that  the  remittance  of 
the  money  by  the  factor  was  a  transaction  entirely  different  and 
distinct  But,  if  the  uniform  interpretation  of  that  case  be  correct 
(there  being  no  reasons  assigned  for  the  judgment  given),  the  argu- 
ment in  that  respect  did  not  avail ;  and,  in  view  of  the  law  as  it 
had  been  announced  in  Orove  v.  DuboiSj  it  is  not  difficult  to  perceive 
upon  what  ground  that  decision  was  based.  And  afterward,  in  1803, 
the  same  general  proposition  was  again  pointedly  asserted  as  the  law 
of  England  in  the  case  of  Houghton  v.  Matthews,  3  Bos.  &  PulL 
489. 

By  these  decisions  the  law  was  regarded  as  settled  in  England, 
until  about  the  year  1816;  and  all  the  text-writers,  and  authors  of 
eh;mentary  treatises  upon  the  subject  of  commercial  contracts 
before  that  time  laid  it  down,  as  the  unquestionable  law,  that  an 
agent,  acting  under  a  commission  del  credere,  was  bound  to  his 
principal  in  the  first  instance  and  as  an  original  debtor.  The  law 
will  be  found  so  stated  by  Livermore,  in  his  work  on  Agency,  409, 
410 ;  Paley  on  Agency,  40 ;  Comyn  on  Contracts,  vol.  1,  253 ;  and 
Chitty  in  his  work  on  Common  Law,  vol.  3,  222. 

But  it  is  said  that  the  cases  to  which  we  have  referred  do  not  now 
announce  the  law  as  accepted  in  England,  and  we  are  referred  to 
the  case  of  Morris  v.  Cleasby,  4  Maule  &  Selw.  566,  decided  in  1816, 
and  the  cases  following  on  its  authority,  to  show  how  the  rule  has 
been  qualified  if  not  entirely  changed. 

It  is  true,  in  the  case  of  Morris  v.  Cleasby,  Lord  Ellsnborouoh 
did  express  a  decided  dissent  from  the  principle  announced  in  the 
previous  decisions,  both  as  to  the  nature  and  scope  of  the  del  credere 
obligation.  He  said  that  the  guarantor,  in  consideration  of  the  com- 
mission, is  only  to  answer  for  the  solvency  of  the  vendee,  and  to 
))ay  the  money  if  the  vendee  does  not;  and  that,  on  the  failure  of 
the  vendee,  the  agent  is  to  stand  in  his  place  and  make  his  defatilt 
good,  thus  clearly  placing  the  agent  in  the  position  of  mere  surety 
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to  the  purchaser  of  the  goods.  And  if  sach  be  the  troe  nature  and 
character  of  the  contract,  seeing  that  it  is  entirely  collateral  and 
flocondary,  it  is  difficult  to  perceive  how  it  can  escape  the  operation 
of  the  statute  of  frauds^  Be  that,  however,  as  it  may,  the  decision 
of  Lord  ELLfiynoROUGH  was  sanctioned  by  the  case  of  Peele  v. 
Nofihcol$y  7  Taunt.  478,  and  also  impliedly  sanctioned  by  the  case 
of  GcUl  V.  Coniber,  7  Taunt  558,  in  the  common  pleas.  And  from 
the  time  of  these  last  decisions,  until  very  recently,  all  the  treatises 
on  commercial  contracts  have  stated  the  law  in  accordance  with  the 
opinion  of  Lord  Ellenbobouoh,  taking  the  doctrine  of  Lord  Maxs- 
FIELD  to  have  been  overruled.  It  is  so  stated  in  Ohitty  on  Con- 
tracts; Russell  on  the  Law  relating  to  Factors  and  Brokers; 
Smith's  Commercial  Law,  and  in  other  works  treating  of  the  subject. 
Nor  has  there  been  uniformity  of  decision  on  the  subject  in  the 
courts  of  this  country;  though  we  think  the  decided  weight  of 
authority  is  in  support  of  the  doctrine  as  announced  in  Grove  x 
Dubtns.  In  the  case  of  Tliompson  v.  Perkins,  3  Mason  C.  C.  232, 
before  Judge  Stoby,  in  1823,  the  principle  of  Grove  v.  Dubois  was 
repudiated  as  being  incorrect,  and  that  of  Morris  v.  Cleasby  sane*, 
tioned ;  though  the  facts  of  the  case  do  not  appear  to  have  reqmred 
a  distinct  ruling  upon  the  particular  question  now  presented.  It 
was  an  action  of  assumpsit  by  the  principal  against  the  assignee  of 
the  factor  del  credere  who  had  sold  the  goods  of  his  principal  and 
taken  negotiable  notes,  payable  on  time,  in  his  own  name,  for  tho 
amount  of  sales;  and  afterward,  and  before  the  notes  became  due, 
the  factor  failed,  and  assigned  the  notes  to  his  assignee  for  the 
benefit  of  his  creditors,  and  the  assignee  afterward  receiving  the 
money  due  on  the  notes,  it  was  held  that  the  principal  was  entitled 
to  recover  the  money  so  received  from  the  assignee,  subject  to  a 
deduction  of  the  amount  of  the  lien  of  the  factor  for  his  commis- 
sions and  charges.  Upon  such  state  of  facts,  it  is  clear  the  right  to 
recover  was  equally  the  result  of  the  doctrine  of  Lord  Mansfield 
as  that  of  Lord  Ellenboboxjgh.  All  the  cases  concede  it  to  be  the 
right  of  the  principal  to  forbid  payment  to  the  agent,  and  to  main- 
tain an  action  himself  against  the  buyer  to  recover  the  price  of  the 
goods ;  or  to  pursue  his  goods,  or  the  notes  taken  for  them,  into  the 
hands  of  third  parties,  precisely  as  if  no  del  credere  contract  existed 
And  though  such  right  in  the  principal  would  seem  to  consist  only 
with  a  collateral  undertaking  by  the  agent,  yet,  in  the  contract  del 
credere^  being  sui  qemris,  it  is  held  in  no  wise  to  change  the  on  gin  a) 
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and  independent  character  of  the  agent's  undertaking  to  his  prin« 
cipaL 

In  the  case  of  Swan  v.  Nesmith^  7  Pick.  220,  occurring  a  few 
years  after  the  case  in  3  Mason,  the  supreme  court  of  Massachusetts 
decided  that  the  legal  effect  of  a  commission  del  credere  was  to  make 
the  agent  liable  at  all  events  for  the  proceeds  of  the  sale,  so  that  he 
might  be  charged  in  indebitatus  assumpsit^  as  for  goods  sold  to  him. 
There  the  contract  was  admitted  to  be  original  and  not  collateral, 
and  therefore  not  within  the  statute  of  frauds ;  and  the  necessary 
conclusion  is,  that  the  court  intended  fully  to  sanction  the  princi- 
ple of  Ch-ave  v.  Dubois^  to  which,  and  the  case  of  Mackenzie  v.  Scotty 
they  refer  for  the  definition  of  the  nature  of  the  commission  del 
credere.  And  so  in  New  York,  the  same  principle  is  established,  as 
will  be  seen  by  reference  to  Wolfy.  Koppel,  5  Hill,  458,  and  same 
case  on  appeal,  2  Denio,  368,  and  SJierwood  t.  Stone^  14  N.  Y.  267. 
The  two  last  cases,  being  in  the  court  of  last  resort,  fully  approve 
and  adopt,  as  far  as  we  can  discover  fVom  the  opinions  delivered,  the 
principle  of  the  cases  of  Orove  v.  DuboiSy  and  Mackenzie  v.  Scott 
Judge  Story,  however,  in  his  work  on  Agency,  section  215,  adopt- 
ing his  own  view  of  the  law  as  found  in  Tliompson  v.  Perkins,  sup- 
ported by  Morris  v.  Cleasby,  and  the  cases  in  the  common  pleas,  saye^ 
that  the  true  engagement  of  the  agent  del  credere  is  merely  to  pay 
-the  debt,  if  it  is  not  punctually  discharged  by  the  buyer.  That,  in 
legal  effect,  he  warrants  or  guarantees  the  debt ;  and  thus  he  stands 
more  in  the  character  of  a  surety  for  the  debt,  than  as  a  debtor. 
And  the  principle  is  so  stated  in  other  American  treatises.  But, 
with  all  due  deference  to  the  high  authority  of  Judge  Story,  we 
think  the  decided  weight  of  authority  is  against  his  position. 

In  England  the  question  has  been  recently  under  discussion  and 
re-examination,  the  result  of  which  is  quite  at  variance  with 
the  doctrine  laid  down  in  Morris  v.  Cleasby.  In  Couturier  v.  Hastie, 
8  Exch.  30,  the  action  was  brought  by  the  principal  against  his  fac- 
tor who,  on  commission  del  credere,  had  sold  a  cargo  of  corn,  and 
the  purchaser  refusing  to  comply  with  the  contract  on  insufficient 
^rrounds,  and  afterward  becoming  bankrupt,  the  question  was 
whether  the  factor  was  liable  for  the  non-fulfillment  of  the  contract, 
by  reason  of  his  del  credere  commission,  there  being  no  guarantee  in 
writing ;  and  the  court  held  the  factor  liable,  not  regarding  the 
undertaking  as  one  simply  to  pay  the  debt  of  another,  within  the 
4th  section  of  the  statute  of  frauds ;  and  the  decision  in  Wolf  v. 
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Koppelf  6  Hill,  458,  was  refeiTed  to  and  adopted  as  containing 
sound  law  npon  the  subject  And  in  the  more  recent  case  of  Wick- 
ham  V.  WickJiam^  2  Kay  &  John.  478,  Sir  Wm.  Page  Wood,  then 
the  Tice-chancellor,  and  at  present  the  lord  chancellor  of  England, 
in  referring  to  the  case  of  Couturier  y.  Hastiey  as  authority,  said: 
^'litflien  I  look  at  the  whole  of  that  case,  and  consider  the  reasons 
given  by  the  judges  in  delivering  their  judgments,  though  given 
^eiy  cautiously  and  guardedly,  I  cannot  but  conclude  that  they 
considered  that  an  agent  entering  into  contract  in  the  nature  of  a 
M  credere  agency,  entered  in  effect  into  anew  substantial  agree- 
ment with  the  persons  whose  agency  he  undertook;  that  the 
agreement  so  entered  into  by  him  was  not  a  simple  guarantee,  but  a 
iidinct  and  positive  undertaking  on  hie  party  on  which  lie  would 
(,ecome  primarily  liable.  Otherwise,  I  cannot  see  how  the  learned 
judges  could  arrive  at  the  conclusion  that  the  undertaking  was  not 
witbin  the  statute  of  firauds.'' 

Supposing  this  to  be  the  correct  conclusion  deducible  from  the 
present  state  of  the  authorities,  of  which  we  have  no  doubt,  the  con- 
tact being  distinct  and  positive,  rendering  the  agent  primarily 
liable,  it  necessarily  follows  that  the  agent  stands  in  no  such  rela- 
tion to  his  principal  as  that  of  mere  surety  for  the  price  of  the  goods 
lold.  Ilis  relation  to  his  principal  is  that  of  debtor  as  well  as 
Agent;  and  being  so,  the  legal  consequences  of  the  debtor  relation 
most  follow.  Indeed,  it  was  conceded  in  the  case  of  Leverick  v. 
Meigs,  1  Oow.  645,  where  the  liability  of  such  an  agent  was 
attempted  to  be  restricted,  that  if  by  the  engagement  the  agent 
became  a  debtor  absolutely,  as  if  he  were  himself  the  purchaser,  he 
would  be  bound  for  the  remittance  of  the  money,  as  well  as  for  its 
payment  by  the  buyer.  '^This  arises  from  the  general  principle, 
that  the  debtor  is  bound  to  make  payment  to  his  creditor,  and  con- 
Stquently,  if  he  remits  a  bill  which  turns  out  of  no  avail,  it  is  no 
payment.  It  does  not  discharge  a  precedent  debt,  unless  it  be  so 
expressly  agreed  between  the  parties''  (1  Salk.  124;  2  Johns.  Gas. 
441 ;  Glenn  v.  Smith,  2  QilL  &  Johns.  493) ;  or,  unless  the  creditor 
parts  with  the  bill,  or  is  guilty  of  laches,  to  the  prejudice  of  the 
debtor,  in  not  presenting  it  for  acceptance  or  payment  in  due  time. 

Of  course,  the  agent,  acting  under  a  commission  del  credere,  where 
the  goods  have  been  sold  on  an  authorized  credit,  cannot  be  required 
to  account  to  his  principal  before  the  expiration  of  the  credit  given 
to  the  buyer.    And  if  the  money  which  comes  into  his  hands  be 
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remitted  under  special  instmction  from  the  principal,  then  it  wiU 
be  at  the  risk  of  the  latter,  provided  the  instmctions  are  observed 
with  proper  caution  and  diligence  on  the  part  of  the  agent  But. 
in  this  case,  it  is  not  pretended  that  there  were  any  special  instruc- 
tions in  regard  to  the  manner  of  remitting  the  money  received  bj 
defendant  The  remittance  therefore  was  at  his  risk,  as  it  would  be 
of  any  other  debtor  remitting  funds  to  discharge  a  debt  due  by 
hiuL 

Such  being  our  view  in  regard  to  the  liability  of  the  defendant  is 
an  agent,  acting  under  a  commission  del  credere,  we  are  of  opinion 
that  there  was  error  committed  by  the  court  below  in  refusing  to 
grant  the  first  prayer  of  the  plaintiffs,  which  was  intended  to  present 
the  case  as  within  the  principle  of  Grove  v.  Dubois  and  Mackenzie  y. 
Scott,  and  particularly  the  latter,  to  which  this  case  bears  a  strong 
analogy. 

But  as  it  has  been  earnestly  contended  in  argument  that  the  con- 
tract del  credere  only  extends  to  the  payment  of  the  price  of  the 
goods,  and  not  to  the  remittance  of  the  money  to  the  principal,  and 
the  court  below  having  so  instructed  the  jury,  let  us  examine  the 
case  briefly  upon  that  supposition,  in  order  to  determine  whether 
the  defendant  be  not  liable,  as  indorser  of  the  gold  draft  transmitted 
to  the  plaintiff. 

The  defendants,  upon  collecting  the  amount  due  from  Akers, 
placed  the  money  in  his  own  account  with  his  bankers,  and  pur- 
chased of  them  the  gold  draft,  that  was  afterward  dishonored,  by  a 
check  on  his  account  This  draft  he  caused  to  be  made  payable  to 
his  own  order,  without  reference  to  his  character  as  agent,  and  after 
indorsing  it  to  the  plaintiffs,  or  their  order,  it  was  transmitted  to 
them  to  pay,  not  only  the  price  of  the  goods  sold  to  Akers,  but  a 
balance  due  from  the  defendant  himself  The  draft  proving  worth- 
lesb,  and  having  been  purchased  without  special  directi<ms,  what  is 
the  liability  of  the  defendant  by  reason  of  his  unqualified  indorse- 
ment ? 

Judge  Story,  in  his  work  on  Agency,  section  157,  states  the  rule 
as  an  unqualified  one,  that  an  agent,  though  known  as  such, 
who  indorses  a  bill  or  note  generally,  makes  himself  personally 
responsible;  ''for,  in  such  a  case,  although  he  is  a  known  agent,  the 
making,  or  acccepting,  or  indorsing  of  the  instrument  is  treated  as 
an  admission  that  it  is  bis  personal  act,  not  only  in  respect  to  third 
persons,  but  also  in  respect  to  his  principal."    And  for  this  propo* 
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litioiiy  as  stated,  he  cites  many  respectable  authorities.  So  GHirTT, 
in  his  work  on  Bills,  on  page  46,  states  the  same  general  principle, 
uid  says:  ^^  If  a  person  employed  by  the  plaintiff  to  purchase  bills 
fo:  him,  obtain  them  payable  to  himself  and  indorses  them  gener- 
ally, he  will,  be  liable  upon  that  indorsement,  even  to  his  own 
employer,  alkhongh  he  had  no  guarantee  commission;"  and  the 
court,  in  deciding  one  of  the  cases  referred  to,  obserred  that  the 
defendant  might  have  specially  indorsed  the  bill  sans  recoursy  and 
not  having  {bought  fit  to  do  so,  he  was  personally  liable.  And  for 
other  authorities,  supporting  the  same  general  proposition,  see 
Smith  on  Mercantile  Law,  164;  Russell  on  Brokers  and  Factors, 
263, 264;  Parsons  on  Notes  and  Bills,  102. 

Notwithstanding,  howeyer,  the  rule  is  thus  generally  and  unqual- 
ifiedly stated,  we  think,  on  the  more  recent  authorities,  it  is  not  to 
be  applied,  as  between  the  principal  and  agent  themselves,  without 
some  limitation.  The  indorsement,  of  course,  if  unqualified,  is  to 
be  taken  as  importing  prima  fade  liability  on  the  part  of  the 
agent  He  should  be  allowed  to  show,  however,  as  matter  of 
defense,  that  it  was  not  the  intention  that  he  should  be  personally 
duu^ged  by  his  indorsement,  and  if  there  be  no  intention  to  create 
personal  liability,  none  will  exist  as  between  himself  and  his  prin- 
eipaL  Whether  such  intention  exists  will,  in  all  cases,  depend  upon 
the  circumstances  of  the  transaction.  But,  as  was  said  by  Mr. 
Chief  Justice  Tilghmak,  in  Mills  v.  CfHara,  1  Serg.  &  Rawle,  32, 
the  circumstances  should  be  clear  and  strong^  to  take  off  the  pre- 
Bomption  which  arises  from  the  indorsement.  See  the  case  of  Cas- 
irique  y.  BcUtigiegy  10  JB.  F.  Moore,  94,  before  the  privy  council 

Such  being  the  law,  the  next  question  is,  has  the  liability  of  the 
defendant  been  fixed  by  the  proper  evidence  of  due  demand  and 
notice? 

Ko  direct  proof  of  demand  and  notice  was  offered  at  the  trial. 
In  the  absence  of  such  evidence,  the  liability  was  sought  to  be  fixed 
by  reason  of  the  conduct  and  declarations  of  the  defendant  subse- 
quently to  the  protest  of  the  draft.  The  plaintiffs'  second  prayer 
enumerates  the  facts  that  were  supposed  to  have  fixed  the  defend- 
ant's responsibility  asindorser;  and  whether  they  are  suflScieut  for 
that  purpose  is  the  question  to  be  decided. 

U,  in  point  of  fact,  there  had  been  no  demand  and  notice  of  dis- 
honor, or  insuflScient  demand  and  notice,  we  think  this  second 
payer  defective,  because  it  does  not  submit  to  the  jury  to  find 
Vol.  IIL  — 20 


Digitized  by 


Google 


202  MARYLAND, 


Lewis  Brothers  &  Co.  t.  Brehme. 


ii^hether  the  defendant  was  fully  informed,  at  the  time  of  the 
promise  and  other  conduct  relied  on,  of  all  the  facts  and  circum- 
stances of  the  neglect  to  make  demand  and  to  give  the  notice.  The 
promise  and  other  circumstances  stated  in  this  prayer  would  oer^ 
tainly  be  sufficient  to  charge  the  defendant  as  indorser,  :f  ha 
possessed  full  knowledge  at  the  time.  Without  such  knowledge, 
however,  his  promise  or  acknowledgment  would  not  bind  him.  It 
is,  therefore,  essential,  in  this  aspect  of  the  case,  that  the  fact  of 
knowledge  be  found  by  the  jury,  in  addition  to  the  &ct  of  the 
defendant's  treating  the  debt  as  his  own  and  promising  to  pay  it  to 
the  plaintiffs.  Beck  v.  Thompson^  4  H.  &  J.  5S1 ;  1  Parsons  on 
Notes  and  Bills,  595,  and  the  authorities  there  cited. 

But  if  the  party  is  sought  to  be  charged  on  his  indorsement,  and 
his  promise  or  assumption  be  used  as  evidence  of  the  previous  de- 
mand and  notice,  a  different  principle  applies.  In  such  case,  any 
promise  to  pay,  or  admission  made  by  the  indorser  that  he  continues 
liable,  subsequent  to  the  dishonor,  is  good  evidence  upon  which  to 
found  a  presumption  that  every  thing  has  been  properly  done  to 
render  him  liable.  This  is  a  principle  now  well  established.  As  in 
the  case  of  Lundie  v.  Robertson,  7  East,  231,  which  was  an  action 
by  an  indorsee  against  an  indorser,  and  the  only  evidence  of  notice 
of  dishonor  being  the  promise  of  the  defendant,  Lord  Ellbk* 
BOROUGH  said:  ''When  a  man,  against  whom  there  is  a  demand, 
promises  to  pay  it,  for  the  necessary  facilitating  of  business  between 
man  and  man,  every  thing  must  be  presumed  against  him.  It  wak 
therefore  to  be  presumed  prima  facie,  from  the  promise  so  made, 
that  the  bill  had  been  presented  for  payment  in  due  time  and  dis- 
honored, and  that  due  notice  had  been  given  of  it  to  the  defendanf* 
And  so  in  the  case  of  Hicks  v.  Beaufort^  4  Bing.(N.  C.)  229,  where 
the  question  was  similar  to  that  in  Lundie  v.  Robertson,  Tindall, 
C.  J.,  said :  "  The  cases  go  on  this  point  only ;  that  if,  after  the 
dishonor  of  a  bill,  the  drawer  distinctly  promises  to  pay,  that  is 
evidence  from  which  it  may  be  inferi*^  he  has  received  notice  of 
the  dishonor,  because  men  are  not  prone  to  make  admissions  against 
themselves ;  and,  therefore,  when  the  drawer  promises  to  pay,  it  is 
to  be  presumed  he  does  so  because  the  acceptor  has  refused." 

This  presumption,  however,  is  one  of  fact  for  the  jury,  and  not 
an  absolute  legal  conclusion  to  be  drawn  by  the  court.  It  is  prima 
facie  only,  and  liable  to  be  rebutted.  4  Bing.  (N.  C.)  220 ;  Booth  v, 
Jocobs,  3  Nev.  &  Man.  351;  Picken  v.  Graham,  1  Cr.  &  Mee.  728; 
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Brownwett  y.  Bonney,  1  Q.  B.  39.  If  no  demand  had  been  made 
and  notice  giren,  the  defendant  would  be  entitled  to  prove  the  omis- 
non,  and  the  farther  fact  that  his  promise  or  acknowledgment  had 
been  made  without  knowledge  of  the  plaintiffs'  neglect  in  thig 
regpecty  and  thus  rebut  the  presumption.  The  jury  should  1)e  re- 
quired to  find  from  the  evidence  whether  due  demand  and  notioe 
had  occurred,  as  ground  of  the  plaintiffs'  right  to  recover.  This 
being  so,  the  plaintiffs' second  prayer  is  also  erroneous  in  not  requir- 
ing due  demand  and  notice  to  be  found  by  the  jury.  Instead  of  ' 
making  the  right  of  recovery  depend  upon  the  legal  conclusion  to 
be  drawn  firom  the  facts  stated,  the  jury  should  have  been  instructed 
that  it  was  competent  to  them,  from  the  facts  enumerated,  if  found 
to  exist,  to  infer  and  conclude,  as  matter  of  fact,  that  due  demand 
bad  been  made  and  notice  of  dishonor  given,  and  if  they  should  so 
find,  that  then  the  plaintiffs  were  entitled  to  recover.  It  follows, 
therefore,  that  the  plaintiffs'  second  prayer  was  properly  rejected  by 
the  court  below. 

It  results  necessarily  from  what  has  been  said  that  the  defendant's 
first  prayer  was  erroneous,  and  should  not  have  been  granted.  It 
assumed  that  the  contract  resulting  from  the  del  cr^ei^^r^  commission 
was  discharged  in  the  payment  of  the  money  by  Akers  to  the  de- 
fendant. This,  as  we  have  seen,  was  an  erroneous  view  of  the  law. 
It  also  follows,  from  what  we  have  said  in  reference  to  the  plaintiffs' 
second  prayer,  that  the  second  prayer  of  the  defendant  should  not 
have  been  granted.  It  assumed  that  the  defendant  could  not  be 
held  liable,  after  the  receipt  of  the  money  from  Akers,  either  by 
virtue  of  the  commission  del  credere,  or  his  indorsement  of  the 
draft,  if  he  used  ordinary  diligence  in  transmitting  the  money  tc 
the  plaintifib.  This,  as  we  have  shown,  is  not  maintainable.  The 
judgment  below  will  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  and  new  trial  awarded 
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FiBST  National  Bank  of  Plymouth,  appellant  y.  Pricb  ei  oL 

(33  Md.  4874 

Bh^oreement  of  tUUtUei  of  another  State — penaUiea, 

The  proviffions  of  a  statute  of  Pennsylvania  limited  the  amount  of  the  debts 
and  liabilities  (not  including  capit<;l  stock)  of  certain  companies  to  the 
amount  of  their  capital  actually  paid  in,  and  farther  provided  that  *'  if  any 
debts  or  liabilities  shall  be  contracted  exceeding  the  said  amount,  the 
directors  and  officers  contracting  the  same,  or  assenting  thereto,  shall  be 
jointly  and  severally  liable,  in  their  individual  capacities,  for  the  whole 
amount  of  such  excess,  and  the  same  may  be  recovered  by  action  of  debt  as 
in  other  cases."  In  an  action  to  recover  for  a  violatioa  of  this  statute  — 
held,  that  the  liability  so  created  was  in  the  nature  of  a  penalty,  and  was 
not  enforcible  by  action  outside  of  the  State  which  enacted  the  law. 

Action  of  debt  under  a  statute  of  the  State  of  Pennsylvania 
The  facts  appear  in  the  opinion  of  the  oourt 

William  8.  Wafers  and  Geo.  W.  Woodward^  for  appeUant,  argned 
that  the  liability  of  the  company  arose  from  the  contract,  and  was 
not  in  the  nature  of  a  penalty.  Morgan  v.  N.  Y.  <6  A.  R.  R.  Oo^ 
10  Paige,  290;  Ang.  &  Am.  on  Corp.  §§  579-611;  Coming  t. 
McCulloughy  1  Com.  66,  71;  Ex  parte  Van  Riper^  20  Wend.  616; 
Van  Hook  v.  WJiillock,  3  Paige,  415 ;  Allen  v.  Sewett,  2  Wend.  339; 
Marsh  y.  Clarky  17  Mass.  334.  The  liability  of  the  individual 
members  of  the  company  exist  at  common  law  only  so  far  as  the 
law  restricts  it.    Bayler  v.  Bancker,  3  HilL  189,  and  cases  before. 

John  Carson  and  John  Stewart j  for  appellee. 

Bartol,  C.  J.  This  suit  was  instituted  by  the  appellant  against 
the  appellees,  as  oflScers  and  directors  of  "The  Consumers*  Union 
Coal  Company,'*  a  corporation  created  under  the  laws  of  the  State 
of  Pennsylvania. 

The  case  comes  before  us  upon  general  demurrer  to  the  declara- 
tion, and  the  only  question  to  be  decided  is,  whether  the  liability  for 
the  debts  of  the  corporation  imposed  upon  the  officers  and  directors 
by  the  law  of  Pennsylvania  of  March  30,  1860,  can  be  enforced 
l)y  an  action  of  debt  in  this  State  ? 

The  proyisions  of  the  statute,  which  are  substantially  set  oat  in 
the  declaration,  are  as  follows : 


Digitized  by 


Google 


OCTOBER  TERM,  1870.  20b 

FinI  National  Bank  of  Pljinoath  t.  Price. 

^In  order  the  better  to  limit  and  restrict  the  amoant  of  liabilities 
to  th<)  actual  capital  of  all  companies  formed  under  the  act»  to  ena- 
ble joint  tenants,  tenants  in  common  and  adjoining  owners  of  min- 
eial  lands  in  this  commonwealth  to  manage  and  develop  the  same^ 
iq>proyed  the  21st  day  of  April,  1854,  and  to  provide  for  the  proteo- 
tioL  of  both  the  creditors  and  stockholders  thereof,  the  total  amount 
of  the  debts  and  liabilities  (other  than  its  capital  stock)  of  any  such 
company  shall  never  exceed  the  amount  of  its  capital  actually  paid 
in;  and  if  any  debts  or  liabilities  shall  be  contracted  exceeding  the 
said  amount,  the  directors  and  ofilcers  contracting  the  same  or 
assenting  thereto  shall  be  jointly  and  severally  liable,  in  their  indi- 
vidual capacities,  for  the  whole  amount  of  such  excess,  and  the 
same  may  be  recovered  by  action  of  debt  as  in  other  cases." 

It  is  alleged  in  the  declaration  that  the  indebtedness  of  the  cor- 
poration to  the  appellant  was,  at  the  time  the  same  was  contracted, 
^in  excess  of  the  capital  stock  actually  paid  in,  and  that  the  defend- 
ants were  then  directors  and  officers  of  Uie  corporation,  and  assented 
to  the  contracting  of  said  debts.'' 

The  case  stated  comes  within  the  provisions  of  the  statute,  and 
if  this  suit  had  been  instituted  in  Pennsylvania  there  could  be  no 
donbt  of  the  right  of  the  plaintiff  to  recover.  But  the  question 
here  is,  can  the  liability  imposed  by  the  statute  be  enforced  out  of 
the  limits  of  Pennsylvania?  This  depends  upon  the  nature  of  the 
liability  and  the  manner  in  which  it  is  created.  Does  it  arise  upon 
contract,  or  is  it  in  the  nature  of  a  penalty  created  by  the  statute, 
and  imposed  upon  the  defendants  as  wrong-doers  ? 

The  decision  of  the  case  turns  upon  the  proper  solution  of  these 
questions;  for,  while  a  contract  made  in  one  State  is  enforced  in 
other  States  agreeably  to  the  law  of  the  State  where  it  is  made,  it  is 
well  settled  that  no  State  will  enforce  penalties  imposed  by  the  laws 
of  other  States ;  such  laws  are  universally  considered  as  haying  no 
extraterritorial  ox)eration  or  effect 

These  general  principles  were  conceded  in  the  argument,  and  we 
need  not  cite  authorities  in  their  support 

To  ascertain  the  nature  of  the  responsibility  here  sought  to  be 
enforced,  and  to  determine  whether  it  arises  upon  contract  or  is 
due  imposed  by  the  statute  by  way  of  penalty,  we  must  at  last  refer 
to  the  provision  of  the  statute  itself  and  ascertain  its  true  construc- 
tion and  effect 

Before  doing  this  we  will  refer  to  some  of  the  cases  cited  in 
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argnmenty  in  which  the  courts  of  other  States  have  considered  the 
nature  of  the  liability  of  stockholders  and  officers  of  corporations 
growing  out  of  statutory  provisions  similar  to  the  one  before  us. 

It  has  been  decided  by  the  courts  of  New  York  in  several  casos^ 
and  seems  now  to  be  there  well  settled,  that,  where  by  a  statute  it  is 
),rovided  that  the  individual  corporators  shall  be  jointly  and  sever* 
ally  liable  for  the  debts  of  the  corporation,  such  liabiKty  is  not  Ia 
the  nature  of  a  penalty,  but  may  be  enforced  as  a  contract  Corn-- 
ing  V.  McOuUough,  1  Corns.  47;  AUenr.  Sewally  2  Wend.  338;  Moss 
V.  Oakhy,  2  Hill,  265;  Bailey  v.  Bancker,  3  id.  188;  Ifaffer  v. 
JfcOuttauyh,  2  Denio,  119;  other  cases  might  be  cited  to  the  same 
effect 

In  Ex  parte  Van  Riper^  20  Wend.  614,  it  was  held  that  such  a 
liability,  arising  under  an  act  of  incorporation  of  the  State  of  New 
Jersey,  might  be  enforced,  by  a  suit,  in  the  State  of  New  York. 

The  ground  upon  which  those  decisions  rest,  as  succinctly  stated 
by  Judge  Bronson  in  Coming  v.  McCuUough,  is,  that  in  such  cases 
^the  stockholders  stand  substantially  upon  the  same  footing  as 
though  they  had  been  partners,  or  an  unincorporated  association : 
that  they  were  answerable  to  the  creditors  of  the  company,  as  origi 
nal  and  principal  debtors,  though  the  creditors  were  first  to  exhauet 
their  remedy  against  the  corporation.'^ 

These  cases  have  been  relied  on  by  the  appellant,  in  argument,  at 
analogous  to  this,  and  it  is  contended  that  the  liability  of  the 
defendants  in  this  suit  is  of  the  same  kind. 

On  the  other  hand,  it  has  been  contended  by  the  appellee's  coun- 
sel that  the  liability  imposed  by  the  Pennsylvania  statute,  now 
under  consideration,  and  which  is  here  sought  to  be  enforced,  is  not 
an  original  responsibility  for  the  debts  of  the  corporation  eo  noniiney 
but  is  one  imposed  by  the  statute  for  a  violation  of  its  provisions, 
or  a  breach  of  duty  on  the  part  of  the  directors,  in  contracting 
debts  of  the  corporation  ^^  exceeding  the  amount  of  its  capital  actu- 
ally paid  in."  The  liability  is  **for  tlie  amount  of  sudi  excesSy'  and 
therefore  it  is  contended  that  it  springs,  not  out  of  the  contract  of 
the  parties,  but  is  in  the  nature  of  a  penalty  imposed  by  the  statute 

In  support  of  this  view  we  have  been  referred  to  a  number  of 
cases,  in  which  it  has  been  held  that  where  a  statute  enjoins  a  dutj 
to  bo  performed  by  the  officers  of  a  corporation,  and  in  case  of  a 
failure  on  their  piut  to  perform  such  duty,  makes  them  individual! j^ 
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liable  for  the  debts  of  the  corporation,  such  liability  is  in  the  nature 
of  a  penalty. 

To  this  class  of  cases  belong  Garrison  v.  Howe,  17  N.  Y.  458 ; 
Andrews  v.  Murray y  33  Barb.  354;  SJialer  and  Hall  Qtiarry  Co.  v. 
BUsSy  34  id.  309 ;  Boughton  v.  Otis^  21  N.  Y.  261 ;  Squire  t.  Broum, 
22  How.  Pr.  45;  Halsey  t.  McLean,  12  Allen,  438;  Lawler  v. 
Burt,  7  Ohio  St.  341;  Derrickson  v.  Smith,  3  Dutch.  166;  The 
Harrisburg  Bank  v.  Commonwealth,  26  Penn.  451. 

In  Halsey  v.  McLean  and  Derrickson  v.  Smith,  it  was  held  that  in 
nch  cases  the  liability  can  only  be  enforced  in  the  State  enacting 
the  statute. 

In  each  of  these  cases  the  suit  was  brought  against  the  trustees 
of  a  manufacturing  corporation  created  under  the  law  of  New 
York,  which  required  the  corporation  to  make  and  publish  a  report 
at  a  certain  time,  annually,  signed  and  verified  as  prescribed,  stating 
the  amount  of  its  capital  and  of  the  proportion  actually  paid  in, 
and  the  amount  of  its  existing  debts;  and  enacted,  that  ^' if  any  of 
said  companies  shall  fail  so  to  do,  all  the  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  com- 
pany  then  existing,  and  for  aJl  that  shall  be  contracted  before  sucli 
report  shall  be  made.'' 

In  construing  the  statute,  the  supreme  courts  of  Massachusetta 
and  New  Jersey  decided  that  the  liability  of  the  trustees  was  in 
the  nature  of  a  penalty  imposed  on  them  for  a  violation  of  official 
duty,  and  could  not  be  enforced  out  of  the  limits  of  New  York. 

The  counsel  for  the  appellant  in  their  argument  endeavored  to 
distinguish  the  cases  of  Halsey  v.  McLean  and  Derrickson  v.  Smith, 
firom  the  case  before  us,  upon  the  ground  that,  under  the  New  York 
statute,  the  liability  of  the  trustees  was  not  contemporaneous  with 
the  creation  of  the  debts ;  but  arose  from  a  subsequent  breach  or 
fiulure  of  duty  on  their  part. 

This  is  true  so  far  as  regards  the  existing  debts  of  the  corpora- 
aon  created  before  the  failure  to  maKe  the  report  But  the  statute 
makes  them  liable  in  the  same  way  for  any  debts  they  may  contract 
after  the  failure  to  report,  and  before  such  report  shall  be  mmle ;  it 
is  clear  that  under  this  last  provision  the  liability  of  the  trustees 
would  arise  at  the  time  of  creating  the  debts ;  and  yet  in  the  coses 
00  distinction  is  made  as  to  the  natui*e  of  the  liability  under  the 
itatute  for  existing  debts,  and  for  such  as  might  be  contracted  after 
the  breach  of  duty  had  been  committed. 
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It  is  manifest  that  the  responsibility  imposed  by  the  statute  upon 
the  trustees  is  of  the  same  kind  for  both  classes  of  debts;  and  Uiat 
it  arises  not  out  of  the  contract  by  which  the  debts  are  created,  but 
from  matters  entirely  collateral  thereto,  and  resting  entirely  on  th 
proTisions  of  the  statute. 

In  Lawler  y.  Burty  7  Ohio,  341,  the  suit  was  by  a  creditor  of  the 
corporation  against  the  individual  stockholders  to  enforce  a  liability, 
which  arose  as  follows: 

By  a  statute  of  March,  1839,  it  was  enacted  that  every  corpora- 
tion, except  an  incorporated  bank,  that  shall  issue  notes  designed  to 
circulate  as  money,  shall  be  deemed  an  unauthorized  bank,  within 
the  meaning  of  the  act  of  January  27, 1816. 

By  the  11th  section  of  the  act  of  January  27, 1816,  it  was  enacted 
that  every  stockholder,  shareholder  or  partner,  hereafter  interested 
in  any  such  bank,  shall  be  jointly  and  severally  answerable  in  their 
individual  capacity  for  the  whole  amount  of  the  bills,  bonds,  notes 
and  contracts  of  such  bank,  etc. 

By  the  12th  section  the  holder  of  the  notes  was  authorized  to 
institute  suit  and  recover  judgment  thereon  against  any  part  or  the 
whole  of  the  persons  who  were  interested  in  such  bank  at  the  date 
of  such  notes,  etc 

The  case  came  within  these  provisions  and  the  plaintiff  sued  as 
holder  of  the  notes.  The  defendants  plead  the  statute  of  limitations, 
and  the  question  before  the  court  was,  whether  the  case  fell  within 
those  provisions  of  the  statute  relating  to  actions  upon  contracts,  or 
those  which  limited  the  time  for  suits  to  recover  penalties  and 
forfeitures.  It  was  decided  that  the  liability  was  in  the  nature  of  a 
penalty  and  did  not  arise  upon  contract  That  case  was  in  princi* 
pie  very  analogous  to  the  case  before  us.  There  it  was  argued  that 
the  individual  responsibility  of  the  defendants  upon  the  notes 
existed  under  the  statute  at  the  time  of  their  issue,  and  that  they 
were  bound  in  the  same  manner  as  if  they  had  been  the  makers  of 
the  notes.  But  that  argument  did  not  prevail,  the  court  held  that 
the  liability  under  the  statute  was  for  a  tort  and  not  in  contract. 

The  jase  of  Kritzer  v.  Woodson^  10  Missouri,  involved  the  ques- 
tion of  the  nature  of  the  liability  of  directors  of  a  corporation, 
under  a  statutory  provision,  exactly  like  the  one  before  us.  The 
statute  declared  "  that  the  whole  amount  of  debts  of  any  corpora- 
tion, except  banking  companies,  shall  not  exceed  the  amount  of  its 
capital  stock  actually  paid  in,  and  in  case  of  any  excess,  the  directors. 
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under  whose  administration  it  shall  happen,  shall  be  jointly  an^d 
seTerally  liable,  to  the  extent  of  such  excess,  for  all  the  debts  of  the 
company  then  existing,  and  for  all  that  shall  be  contracted,  so  long 
as  they  shall  respectiyely  continue  in  ofSce,  and  until  the  debts 
shall  be  reduced  to  the  said  amount  of  the  capital  stocf 

The  suit  was  against  the  directors  to  recover  the  exoess,  and  the 
court  decided  that  the  liability  imposed  by  the  statute  was  in  the 
nature  of  a  penalty.  The  question  arose,  as  in  Lawler  t.  Burt, 
under  the  plea  of  the  statute  of  limitations,  and  was  decided  in 
the  same  way.  That  decision,  as  it  was  made  upon  a  statute  in  the 
same  terms  as  the  one  now  under  consideration,  is  directly  in  point, 
and,  so  fSu*  as  it  may  be  taken  as  authority,  supports  the  position  of 
the  appellees  in  this  case. 

We  will  conclude  our  reference  to  decided  cases  by  citing  the 
decision  of  the  supreme  court  of  Pennsylvania  in  HiU  y.  Frazier^ 
22  Penn.  320.  That  being  the  ruling  by  the  court  of  last  resort  in 
the  State  in  which  the  statute  before  us  was  enacted,  upon  the  con* 
itmction  of  a  statutory  provision  somewhat  analogous,  is  entitle^ 
to  great  weight  in  determining  the  present  case. 

There  the  suit  was  brought  against  a  director  of  a  manufacture 
ing  company  to  recover  a  debt  due  by  the  company. 

By  section  14  of  the  act  of  April  7, 1849,  it  was  provided  that 
''dividen  is  of  so  much  of  the  profits  of  any  such  comp^my  as  shall 
appear  advisable  to  the  directors  shall  be  declared  in  the^  nxonths  of 
June  and  December  annually,  and  paid  to  the  stockholders  or  their 
legal  representatives,  at  any  time  after  the  expiration  of  ten  days 
from  the  time  of  declaring  the  same;  but  the  dividends  shall  in  no 
case  exceed  the  amount  of  the  net  profits  actually  acquired  by  the 
company,  so  that  the  capital  stock  shall  never  be  impaired  thereby, 
and  if  any  dividend  shall  be  declared  and  paid  which  shall  impair 
the  capital  stock  of  said  company,  the  directors  consenting  thereto 
shall  be  jointly  and  severally  liable,  in  their  individual  capacities,  for 
all  the  debts  of  the  company  then  existing,  and  all  that  shall  there- 
after be  contracted  so  long  as  they  respectively  continue  in  office.'* 
(Then  foUows  a  proviso  not  material  to  be  noticed.)  Purdon's 
Digest,  692,  693. 

In  Hill  V.  Frazier  the  question  of  the  nature  of  the  liability  of  a 

director  under  this  statute  was  considered.    The  plaintiff  was  a 

creditor  of  the  company,  and  had  assigned  his  claim  to  Eldred,  for 

whose  use  the  suit  was  instituted.    It  was  contended  on  the  part  of 
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the  defense  that,  being  for  a  i)enaltyy  the  claim  was  not  assignable; 
to  this  it  was  answered  by  the  court  (page  324),  '^that  we  see 
nothing  in  the  nature  of  the  claim  itself  which  prevented  the 
holder  from  assigning  it  It  was  not,  as  the  defenda!:t  insists,  a 
mere  penalty.  It  was  a  debt  due  from  the  company  to  Frazier, 
which  he  might  transfer  like  any  other  debt,  and  the  assignee  w&s 
entitled  to  all  the  remedies  for  its  recovery  which  the  original  cied* 
itor  would  have  had.'*  This  point  involved  the  right  of  the  assignee, 
and  it  was  decided  that  the  thing  assigned  was  not  a  mere  penalty, 
but  a  debt  of  the  company,  in  its  nature  assignable. 

In  the  same  case  a  question  arose  as  to  the  competency  of  the 
stockholders  as  witnesses  for  the  plaintiff,  and  in  disposing  of  that 
question  the  court  considered  the  nature  of  the  defendant's  liabil- 
ity, and  decided  that  they  were  incompetent,  because,  by  a  recovery 
against  the  defendant,  "they  would  be  forever  clear  of  if  "The 
defendant,''  says  the  court,  "  has  no  right  of  subrogation.  He  ia 
sued  as  a  wrong*doer,  and  wrong-doers  have  no  recourse  over  against 
those  in  pari  delicto^  or  against  any  body  else."    (Page  323.) 

That  decision  conclusively  shows  that  the  court,  in  construing 
iiie  statute  before  them,  held  that  the  liability  of  the  director  wa» 
not  one  arising  upon  contract,  but  one  imposed  upon  Kim  by  the 
w^utute  as  a  wrong-doer,  and,  therefore,  in  the  nature  of  a  penalty, 
i'  When  we  examine  the  pronsion  of  the  statute  now  under  con- 
l*t*Xition  we  are  struck  with  the  very  close  analogy  between  it  and 
the  KVnr  constnied  in  HiU  v.  Frazier ;  there  the  liability  of  the 
diTi.\iST  arose  from  his  consenting  to  the  declaring  of  a  dividend 
exct^x^ng  the  amount  of  the  net  profits  actually  acquired  by  the 
company;  here  the  liability  arises  from  consenting  to  contract  debta 
exceeding  the  amount  of  the  capital  stock  actually  paid  in.-  In 
each  CiibS  the  liability  is  one  created  entirely  by  the  statute  and 
imposed  on  the  directors  as  wrong-doers. 

'  It  appears  in  the  report  of  Hill  v.  Prmier  that  the  debts  of  the 
company  there  sued  on  were  contracted  after  the  unlawful  dividend 
had  been  declared;  and  therefore  the  liability  of  the  defendant 
under  the  statute  accrued  at  the  time  the  debts  were  contracted. 
The  case  is  in  many  respects  very  analogous  to  th:s,  and  we  think 
is  a  strong  authority  in  support  of  the  c.'>nclu8ion  we  have  reached 
4S  to  the  true  construction  of  the  statute  of  March  30, 1860.  By 
vbat  law  the  directors  are  forbidden  to  contract  debts  of  the  coTpo* 
"vtion  exceeding  the  amount  of  its  capital  stock  actually  paid  in. 
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and  if  they  do  so  they  are  made  liable  individually  for  the  excess. 
This  liability  does  not  arise  upon  any  contract  to  which  the  direc- 
tors  are  parties,  but  is  altogether  statutory,  imposed  ou  them  as 
wrong-doers,  and  in  its  nature  penal,  and,  as  such,  can  only  be 
enforced  within  the  State  where  the  statute  operates. 

In  oar  opinion  the  judgment  of  the  court  below  is  correct  and 
ought  to  be  affirmed. 

Judgment  affirmed. 


Lktbr  akb  Wife,  appellants^  t.  Howabd  Bakk. 

(88Md.n6J 

Mi^oreemeiU  ^  eaiUraeit  prMbUed  ^  tkUvie — YMaUon  of  hamk  ehofier. 

▲  lianliing  corporation  was  institated  under  a  statute  which  provided  that  no 
director  or  other  offieer  of  the  bank  should  borrow  anj  monej  from  the 
bank»  under  penalty  of  fine  and  impriBonment.  The  {^resident  of  the  bank» 
wlio  was  also  a  director,  borrowed  a  large  sum  of  monej  from  the  bank» 
and  afterward  made  an  assignment  of  his  property  for  the  benefit  of  his 
creditors,  and,  on  an  appeal  from  an  order  allowing  the  claim  of  the  l)ank 
onder  the  loan,  hM,  that  the  contract  arising  from  the  loan  was  enfordble, 
tliough  prohibited  bj  statute,  and  that  the  lien  of  the  bank  on  property  in 
the  bands  of  the  assignee  was  good  to  the  extent  of  the  loan. 

Appeal  from  an  allowance  of  the  claims  of  a  bank  on  an  insol- 
vent debtor's  estate,  under  a  loan  prohibited  by  statute.  The  fieu^ts 
are  set  forth  in  the  opinion  of  the  court 

OrviUe  HorwUz  and  Benjamin  C.  Barrott,  for  appellants,  argued 
that  the  loan,  having  been  made  in  violation  of  its  charter,  was  not 
enfordble  by  either  party.  Alberi  v.  Mayor  and  City  Councily  2 
Md.  159 ;  Bayne  v.  Suit^  1  id.  85 ;  Merrick  v.  Tlie  Trustees  of  the 
Bank  of  the  Metropolis^  8  Gill.  64;  Hall  x.MuUin,  5  H.  &  J.  190; 
Cannan  v.  Bryce,  3  B.  &  Aid.  179 ;  McKinneU  v.  BobineoUy  3  Mees. 
ft  Wels.  441;  Pearce  v.  Brooks,  Law  Eep.  1  Exch.  217;  Joy  v. 
Campbell,  1  Sch.  &  Let  339 ;  Evans  v.  Bichardson,  3  Merriv  lie,  470; 
Leavift  v.  Palmer,  3  Comst.  19. 

Edward  Duffy  and  Henry  Stockbridge,  for  appellees. 
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BoBiNSON,  J.  The  rule  of  law  is  well  settled  that  no  action  will 
lie  to  enforce  a  contract  malum  in  se,  nor,  if  executed,  to  recover 
money  paid  under  it.  In  aU  such  cases  the  maYims  ^ex  turpt 
tausa  non  oritur  actio**  and  ^*in  pari  deluyto  potior  est  condtiio 
tlefendentis  et possidentis**  apply. 

'  In  regard  to  contracts  not  immoral  or  criminal  in  themselTes^ 
but  prohibited  by  statutory  law,  the  same  general  rule  may  be  said 
to  apply,  not,  however,  universal  in  its  application,  but  subject  to 
certain  exceptions  as  binding  in  authority  as  the  rule  itself  Public 
policy,  it  must  be  borne  in  mind,  lies  at  the  basis  of  the  law  in 
regard  to  illegal  contracts,  and  the  rule  is  adopted,  not  for  the 
benefit  of  parties,  but  of  the  publia  It  is  evident,  therefore,  that 
cases  may  arise  even  under  contracts  of  this  character,  in  which  the 
public  interests  will  be  better  promoted  by  granting  than  by  deny- 
ing relief,  and  in  such  the  general  rule  must  yield  to  this  policy. 
Hence  Judge  Story  admits  that,  even  between  parties  *^  in  pari 
delicto^**  relief  will  sometimes  be  granted  if  public  policy  demands 
it    1  Story's  Eq.  Jur.,  §§  298  - 300. 

Other  cases  are  to  be  found  arising  under  contracts  made  in 
violation  of  a  statute,  in  the  application  to  which  of  the  general 
rule,  courts  have  been  governed  by  the  plain  and  obvious  purposes 
of  the  law ;  and  in  such  it  has  been  repeatedly  held  that  an  action 
would  lie  against  a  party  receiving  money  under  such  a  contract 
upon  a  promise  implied  by  law  to  refund  it. 

Thus  in  Sfnith  v.  Bromley^  Doug.  697,  note^  Lord  Manspieli) 
Said:  ''  If  the  act  is  in  itself  immoral,  or  a  violation  of  the  general 
laws  of  public  policy,  there  the  party  paying  shall  not  have  this 
action.  ♦  ♦  ♦  But  there  are  other  laws  which  are  calculated 
for  the  protection  of  the  subject  against  oppression,  extortion, 
deceit,  etc.  If  such  laws  are  violated,  and  the  defendant  takes 
advantage  of  the  plaintiff's  condition  or  situation,  there  the  plain- 
iiff  shall  recover." 

This  was  followed  by  Jacques  v.  Oolighty,  2  W.  Black.  1073, 
where  an  action  was  brought  to  recover  money  paid  to  the  defendant 
as  a  premium  for  issuing  lottery  tickets,  in  contravention  of  the 
statute  14  Geo.  Ill,  ch.  76,  and  in  which  it  was  insisted  that  the 
plaintiff  being  particeps  criminis  was  not  entitled  to  recover,  but 
BiACKSTONE,  J.,  overruled  the  objection,  and  gave  judgment  for  the 
plaintiff.  The  same  principle  was  affirmed  in  Brotoning  v.  Morris^ 
2  Cowp.  790,  in  which  Lord  Mansfield  says:  *^It  is  very  material 
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Uiat  the  statute  itself,  by  the  distinction  it  makes,  has  marked  the 
criminal^  for  the  penalties  are  all  on  ons  side — upon  the  office 
keeper.**  And  in  Williams  v.  Hedleyj  8  East,  378,  whei-e  an  action 
wrs  brought  to  recover  money  which  had  been  paid  by  the  plaintiff 
to  the  defendant  to  compromise  a  qui  tarn  action  brought  by  the 
difjiidaut  against  the  plaintiff,  contrary  to  the  provisions  •  of  a 
certain  statute,  it  was  held  that  the  principle  in  pari  delicto  did  not 
apply,  because  it  was  the  purpose  of  the  statute  to  punish  the  party 
who  sues  in  order  to  extort  money,  and  not  the  person  who  might 
be  tlie  victim  of  such  extortion.  This  appears,  daid  Lord  Ellen- 
BOBOUGH,  ^'to  have  been  the  true  seme  and  intenti(m  of  the 
legislature." 

Whether  the  action  was  maintained  in  these  cases  upon  the 
ground  that  the  principle  of  ^^pari  delicto'^  did  not  apply,  because 
the  contracts  were  prohibited  by  statutes  passed  for  the  purpose  of 
preventing  one  set  of  men  from  taking  advantage  of  the  necessities 
of  others,  or  upon  the  broader  ground  taken  in  some  of  the  Ameri* 
can  cases,  that  the  statutes  designated  the  criminal  by  prescribing 
punishment  against  one  party  to  the  contract  only,  is,  in  our  view^ 
and  for  the  purposes  for  which  they  are  referred  to,  quite  immaterial 
They  prove  conclusively  that  one  common  consequence  does  not 
attach  to  every  contract  made  in  violation  of  positive  law,  and 
fhrther  than  this,  that,  in  determining  the  question  as  to  whether 
the  maxim  of  pari  delicto  will  operate  as  a  bar  to  relief,  courts  will 
look  to  the  statute  itself — the  object  and  purposes  for  which  it  was 
passed  —  in  order  to  ascertain,  in  the  language  of  Lord  Ellenbor- 
OUQH,  "  the  true  sense  and  intention  of  the  legislature.'* 

And  accordingly  in  Harris  v.  Runnels^  12  How.  80,  the  supreme 
courts  while  acknowledging,  as  a  general  rule,  that  contracts  made 
m  contravention  of  statutory  law  are  void,  admit  that  the  rule  is 
subject  to  many  exceptions,  made  upon  distinctions  very  difficult  to 
be  understood  consistently  vrith  the  rule  "  so  much  so,"  say  the 
court,  "that  we  have  concluded  before  the  rub  can  be  applied  in 
any  case  of  a  statute  prohibiting  or  enjr/irjng  things  to  be  done, 
with  a  prohibition  and  a  penalty  only  lor  doing  a  thing  which  it 
forbids,  that  the  statute  must  be  examined  as  a  whole  to  find. out 
whether  or  not  the  makers  of  it  meant  that  a  contract  in  contravene 
tioD  of  it  should  be  void,  or  that  it  was  not  so  to  be.  In  other 
words,  whatever  may  be  the  structure  of  the  statute  in  respect  to 
prohibition  and  penalty,  or  penalty  alone,  that  it  is  not  to  be  taken 
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as  granted  that  the  legislature  meant  that  contracts  in  contraven- 
lion  of  it  were  to  be  yoid,  in  the  sense  that  they  were  not  to  be 
enforced  in  a  court  of  justice.  In  this  way  the  principle  of  the  rule 
is  admitted  without  at  all  lessening  its  force,  though  its  absolute 
and  unconditional  application  to  every  case  is  denied.''  The  court 
further  add :  ^^  That  when  the  statute  is  silent,  and  contains  nothing 
from  which  the  contrary  can  be  properly  inferred,  a  contract  in 
contravention  of  it  is  void.'' 

Under  the  rule  thus  laid  down,  which  we  regard  as  just  and 
reasonable,  the  rights  and  remedies  of  parties  growing  out  of  pro- 
hibited contracts  are  to  be  determined  by  the  construction  of  the 
statute  itself  according  to  the  well-established  rules  of  interpreta- 
tion, and  if  it  shall  appear  that  it  was  not  the  intention  of  the  leg- 
islature to  declare  the  contract  void,  although  made  against  the 
prohibition,  this  intention  will  be  gratified,  even  if  it  should  contra- 
vene some  general  rule  of  law. 

With  this  rule  to  guide  us,  let  us  look  at  the  facts  in  this  case* 
The  Howard  Bank,  it  appears,  on  the  4th  day  of  October,  1864^ 
agreed  to  sell  to  James  F.  Purvis,  its  then  president  and  one  of  ita 
directors,  certain  property  situate  in  the  city  of  Baltimore,  for  the 
sum  of  $28,000,  and,  on  the  12th  day  of  July,  1866,  Purvis  bor- 
rowed of  the  bank  the  sum  of  $25,000,  the  said  sum  to  be  expended 
in  buildmg  houses  and  otherwise  improving  the  property.  On  the 
day  of  the  loan,  Purvis  executed  a  paper  by  which  he  agreed  to 
make  the  pajrment  of  said  sum  a  lien  on  the  property,  and  further, 
that  he  would  not  demand  a  conveyance  of  the  Ugal  title  until  the 
$25,000,  in  addition  to  the  $28,000  due  as  purchase-money,  were 
fully  paid. 

Afterward  Purvis  made  an  assignment  of  all  his  property,  for  the 
benefit  of  his  creditors,  to  Orville  Horwitz,  Esq.,  who,  on  the  1st 
day  of  July,  1867,  filed  a  bill  against  the  bank  holding  the  legal 
title,  setting  forth  the  above  agreements,  and  praying  for  a  sale  of 
the  property  in  question.  Without  waiving  any  of  their  rights,  an 
agreement  was  entered  into  by  all  the  parties  that  the  property 
should  be  sold  and  the  fund  take  its  place,  and  the  proceeds  of  sale 
being  in  a  court  of  equity  for  distribution,  an  account  is  stated,  in 
which  the  auditor,  after  allowing  the  bank  its  original  claim  of 
$28,000  on  acc4)unt  of  unpaid  purchase-money,  applies  the  balance 
to  the  payment,  first,  of  the  loan  of  $25,000,  and  the  surplus  to 
Mrs.  Lester. 
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To  this  account  the  assignee  of  Purvis,  and  Lester  and  wife  have 
excepted,  on  the  ground  that  the  loan  to  Purvis  and  the  agreement 
made  to  secure  the  payment  of  the  same  were  ill^al  and  void^  Pur- 
vis being  at  the  time  an  officer  and  director  of  the  bank,  and  the 
folliiwing  prohibition  in  its  charter  is  relied  on  in  support  of  this 
exception :  **  Th^t  this  act  is  passed  on  the  condition  *  *  *  that 
no  director  or  other  officer  of  said  corporation  shall  borrow  any 
money  from  said  corporation ;  and  if  any  director,  eta,  shall  be  con- 
victed, etc^  of  directly  or  indirectly  violating  this  section^  he  shall 
be  punished  by  fine  and  imprisonment  The  construction  thus 
contended  for  amounts  to  this,  the  directors  and  officers  may  com- 
bine, and,  in  violation  of  the  express  provisions  of  the  charter,  and 
in  ntter  disregard  of  the  duties  of  their  trust,  loan  to  each  other 
the  entire  assets  of  the  bank,  and  then  in  a  suit  brought  against 
them  by  their  successors  in  office,  representing  innocent  stock- 
holders and  creditors,  set  up  this  betrayal  of  their  trust  and  viola- 
lation  of  law  as  a  defense  to  the  action.  Not  that  the  section 
lelied  on  so  declares  in  express  terms,  or  that  it  ever  entered  the 
mmds  of  the  legislature  that  such  a  construction  could  be  put  upon 
it,  but  because  of  some  general  rule  of  law  which  says  that  illegal 
contiacts  cannot  bj&  enforced. 

Kow  if  the  section  in  question  had  further  provided  that  nothing 
therein  contained  should  exempt  a  director  or  officer  from  liability 
on  account  of  such  loan,  we  take  it  for  granted,  that  no  one  would 
qaestion  the  power  of  a  court  to  enforce  it  So,  on  the  other  hand, 
if  we  are  satisfied  that  such  was  the  intention  of  the  legislature, 
upon  a  fair  construction  of  the  section  according  to  the  well-settled 
roles  of  interpretation,  it  must  be  gratified  and  have  the  same 
operation  and  effect  as  if  it  had  been  declared  in  express  terms. 
What  then  was  the  purpose  of  the  law  when  it  declared,  that  no 
duwtor  or  officer  should  borrow  of  the  bank?  and  "if  any  director," 
etc^  "shaU  be  convicted,''  etc.,  "of  directly  or  indirectly  violating 
this  section  he  shall  be  punished  by  fine  and  imprisonment  We 
say  to  protect  the  stockholders,  depositors  and  creditors  of  the 
bank,  against  the  temptation  to  which  the  directors  and  officers 
might  be  exposed,  and  the  power  which  as  such  they  must  neces- 
sarily possess  in  the  control  and  management  of  the  bank,  and  the 
fcgidature,  unwilling  to  rely  upon  the  implied  understanding  that 
in  assuming  this  relation  they  would  not  acquire  any  interest  hos* 
tile  or  adverse  to  the  most  exact  and  faithful  discharge  of  duty. 
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declared  in  express  terms  that  they  should  not  borrow,  eta,  of  the 
bank.  If,  however,  the  views  of  tiie  appellants  be  correct,  this  S60> 
tion,  instead  of  being  a  security  to  the  stockholders  and  creditors, 
becomes  the  instrument  of  their  ruin,  and  instead  of  operating  as  n 
restraint  upon  the  directors,  it  exposes  them  to  the  greatest  of 
temptations,  by  relieving  them  from  all  responsibility,  save  the 
uncertainty  of  a  criminal  prosecution.  To  this  construction  of  a 
statute,  the  object  and  purposes  of  which  to  our  minds  are  plaiu, 
and  which  by  its  very  terms  marks  tlis  ariminal,  we  cannot  assent 
We  are  of  opinion,  therefore,  that  the  bank  acquired  a  lien  upon 
this  property  by  the  agreement  of  the  12th  of  July,  and  that  this 
lien  attaches  upon  the  proceeds  of  sale  in  the  hands  of  the  assignee. 

The  principles  which  underlie  our  decision  in  this  case  are  not 
in  conflict  with  cases  heretofore  decided  by  this  court  and  relied  on 
by  the  api)ellants.  In  many  of  them,  it  is  true,  the  general  rule  of 
law  denying  relief  under  illegal  contracts  is  stated  very  broadly, 
but  it  will  be  found,  upon  an  examination,  that  the  construction  of 
the  several  statutes  under  consideration  did  not  justify  the  court  in 
exempting  contracts  under  them  from  the  operation  of  the  general 
rule. 

In  Albert  and  Wife  v.  Savings  Bank  ei  al,  2  Md.  160,  it  was  said 
*  that  a  loan  to  a  director  could  not  be  recovered,  but  the  sait  was 
brought  to  recover  certain  stock  belonging  to  a  cestui  que  trusty 
which  the  trustee  had  pledged  to  secure  a  loan  made  to  a  firm  of 
which  he  was  a  member.  The  court  held  that  the  loan  being  in 
violation  of  the  charter  of  the  bank,  if  any  injury  accrued  to  a 
third  party  from  its  acts,  it  ought  to  be  held  liable.  ^  What  the 
trustee  did,"  say  the  court,  ^^  was  a  wrong  on  the  rights  of  the  appel- 
lants, and  if  the  bank,  in  contempt  of  the  limitation  imposed  upon 
it  by  its  charter,  aided  him  in  the  perpetration  of  the  fraud,  there 
is  no  reason  either  of  public  policy  or  in  law  which  should  exempt 
it  from  responsibility  for  the  injury  occasioned  by  its  cooperation.** 
But  in  this  case  the  court  admit  that  the  trustee  who  had  borrowed 
the  money  might  be  estopped  from  denying  the  legality  of  the 
transaction.  It  canuot  be  said,  therefore,  that  the  precise  question 
now  before  us  was  decided  in  that  case. 

The  exceptions  on  the  part  of  Lester  and  wife  stand  on  no  better 
footing.  It  is  true  she  agreed  to  purchase  of  Purvis  one-half  inter- 
est in  the  property  for  the  sum  of  $14,000,  and  that  this  agreement 
i\as  prior  to  the  loan ;  but  no  part  of  the  purchase-money  was  paid 
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by  her,  and^  although  there  ia  some  conflict  in  the  testimony,  we 
ihink  it  entirely  fails  to  prove  notice,  on  the  part  of  the  bank,  of 
this  aU^;ed  sale.  Moreover,  by  the  agreement  of  the  13th  of  April, 
1866,  Lester  and  wife  acknowledge  that  Porns  had  atpended  large 
sams  of  money  in  improving  the  property,  by  the  erection  of  houses 
thereon  and  otherwise,  and  expressly  empower  him  **  to  sett  and 
dispose  ot  the  property  so  improved,''  in  order  to  re-imburse  himself, 
etv.  The  loan  to  Purvis  was  subsequent  to  this  agreement,  and  the 
money  thereby  obtained,  we  are  satisfied,  was  exi)ended  by  him  in 
pursnanoe  and  according  to  the  terms  of  said  agreement  We  see 
no  reason,  therefore,  why  the  proceeds  of  sale,  after  the  payment  of 
the  t28,000  unpaid  purchase-money,  should  not  be  applied  to  the 
payment  of  the  loan  of  $25,000,  to  secure  which  the  proi^erty  was 
specifically  pledged  by  Purvis. 
For  these  reasons,  we  think  the  order  below  ought  to  be  aflirmed. 

Order  affirmed. 
You  m— S8 


Digitized  by 


Google 


GASES 


IN  THE 


SUPREME    COURT  OF  APPEALS 


VIRGINIA. 


The  MjLKHAiTAiir  Lm  Iksubanob  Co.,  plaintifb  in  error,  r 

Wabwiok. 

(SOGntton^eU.) 

L\fe  %n9uranee — ^an9irueH<mofpolieif— effect  of  toar  an — wdver  l^^eam- 
pan/ff  of  condition  inpoUey 

In  Julj,  1857,  W.,  a  resident  of  Virginia,  procured  from  the  defendants  aa 
insurance  upon  tlie  life  of  S.,  his  debtor.  The  defendants  were  an  insor- 
anc«>  company  organized  under  the  laws  of  New  York,  and  the  insurance 
was  effectwl  iLmugb  their  ageni  in  Richmond.  The  policy  provided  thav 
the  w^  Bhou}d  determine  if  th«)  premium  was  not  paid  when  due ;  also, 
thai  nt>  paymenu*  of  premiums  should  be  binding  on  the  company  unless 
the  same  wae  acknowledged  by  a  printed  receipt,  signed  by  an  ofBcer  of 
th«  company.  The  premiums  were  paid  to  the  agent,  and  receipts  given, 
signed  by  an  officer  until  July,  1861,  when  the  premium  was  paid,  but  only 
the  receipt  of  the  agent  given.  In  July,  1862,  the  premium  was  tendered  when 
due,  to  the  agent,  who  refused  to  receive  it,  on  the  ground  that  the  com- 
pany had  directed  him  that  the  premiums  must  be  paid  in  New  York.  S. 
dying  shortly  after,  this  action  was  brought  on  the  policy.  Held,  that  the 
breaking  out  of  the  war  did  not  annul  the  contract  between  the  parties,  nor 
revoke  the  authority  of  the  agent;  that  the  company  had  no  power  to 
require  payment  of  premiums  to  be  made  in  New  York  *  that  by  neglecting 
to  supply  their  agent  with  printed  ^receipts,  signed  by  an  officer,  the  com- 
pany had  waived  the  provision  in  the  policy  making  such  receipts  evidence 
of  payment ;  and  that,  therefore,  the  company  were  liable  for  the  amount 
of  the  insurance,  less  the  last  premium,  which  had  not  been  paid. 

This  was  an  action  on  a  policy  of  insurance  issued  bj  the  Man- 
hattan Life  Indurance  Co.  of  New  York,  bearing  date  the  23(1  of 
July,  1857,  whereby  the  said  company  in  consideration  of  the 
annual  sum  of  $1,031,  paid  by  G.  Warwick,  insured  the  life  of  Wm. 
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S.  Warwick  of  Powhattan  county,  Virginia,  in  the  sum  of  $10,000, 
for  the  sole  use  of  C.  Warwick.  Wm.  S.  Warwick  was  brother  of 
and  largely  indebted  to  C.  Warwick.  The  insurance  was  effected 
through  J.  B.  Macmurdo,  the  company's  agent  in  Bichmond,  Vir* 
ginia. 

The  policy  contained  the  following  among  other  conditions : 

''In  case  the  said  Corbin  Warwick  shall  not  pay  the  said  pre- 
iniams  on  or  before  the  day  hereinbefore  mentioned  for  the  pajrment 
thereof^  and  in  eyery  such  case,  the  said  company  shall  not  be  liable 
for  the  payment  of  the  sum  assured,  or  any  part  thereof;  and  this 
policy  shall  cease  and  determine." 

''And  it  is  further  agreed  by  the  assured,  that,  in  case  when  this 
pohey  shall  cease  or  become  or  be  null  or  void,  all  previous  pay- 
ments niade  thereon  shall  be  forfeited  to  the  said  company."  "  Not 
binding  on  the  company  until  countersigned  by  J.  B.  Macmurdo, 
Richmond,  and  the  advance  premium  paid." 

On  the  back  of  this  policy  was  indorsed,  "  no  pajrment  of  pre- 
mioms  binding  on  the  company  unless  the  same  is  acknowledged 
by  a  printed  receipt,  signed  by  an  oflBcer  of  the  company." 

The  premiums  were  punctually  paid  to  the  ageJit  at  Richmond, 
Macmurdo,  and  printed  receipts  given,  signed  by  the  secretary  of 
the  company,  until  July  23, 1861.  The  premium  for  that  year  with 
the  exchange  on  New  York  was  paid  to  the  same  agent,  but  only 
the  receipt  of  the  agent  was  given,  he  stating  that  he  had  no  printed 
blanks  but  that  he  would  send  on  the  money  and  get  the  receipt 
He  wrote  to  the  company  stating  that  the  premium  had  been  paid^ 
and  asking  for  the  receipt  The  letter  was  received  by  the  company 
but  no  receipt  was  sent  The  amount  of  the  premium  was  not 
received  by  the  company,  it  having  been  confiscated  by  the  confed- 
erate government 

When  the  premium  for  July,  1862,  became  due,  Warwick  called  on 
Macmurdo  and  offered  to  pay  it,  with  the  amount  of  exchange  on 
New  York,  but  Macmurdo  declined  to  receive  it,  stating  that  the 
company  required  the  premiums  to  be  paid  in  New  York,  and  that 
they  had  instructed  him  not  to  receive  money  or  to  renew  policies 
or  continue  them. 

Wm.  S.  Warwick,  the  person  whose  life  was  insured,  died  in 
November,  1862. 

Judgment  was  rendered  for  the  plaintiff,  Warwick,  for  the  sum 
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of  $8,969,  being  the  amount  of  the  policy  less  the  premiam  no\ 
paid.    From  this  judgment  the  defendants  appealed. 

Sieger,  for  appellants. 

Lyons,  Maury  &  Howard,  for  appellee. 

Anderson,  J.  The  case  presented  by  the  record  is  this  in  brief: 
The  company  refused  to  receive  the  last  premium  when  it  fell  due 
and  was  tendered,  and  now  refuse  to  pay  the  policy  because  the 
premium  was  not  paid;  and,  moreover,  claim  of  the  defendant  in 
error  a  forfeiture  of  the  premiums  which  he  had  paid,  amounting 
to  $5,155,  besides  interest;  and  they  invoke  the  intervention  of  this 
court  to  sustain  them  in  these  pretensions.  If  this  was  the  con- 
tract,  fairly  interpreted  according  to  its  legal  effect,  however  harsh 
in  its  operation  upon  the  defendant  in  error,  it  must  be  carried  out. 

The  first  question,  therefore,  which  we  have  to  consider  is.  What 
was  the  contract  between  these  parties?  Without  incumbering  this 
opinion  with  a  minute  and  critical  examination  of  the  policy,  I  will 
simply  state  what,  in  my  opinion,  the  contract  is,  according  to  the 
legal  import  and  effect  of  Uie  policy.  It  is  a  contract  of  ^e  com* 
pan^  by  deed  poll,  to  pay  to  Corbin  Warwick,  for  his  sole  use, 
ninety  days  after  due  notice  and  satisfactory  evidence  of  the 
death  of  Wm.  Sidney  Warwick,  $10,000,  for  the  consideration  of 
$1,031  in  hand,  paid  by  the  said  Corbin,  and  a  like  sum  of 
$1,031,  to  be  paid  by  him  annually,  on  the  23d  of  July,  ''for  the 
term  of  the  natural  life  of  the  said  Wm.  S.  Warwick ; "  subject  to 
defeasance  upon  the  non-performance  of  various  conditions  minutely 
detailed;  among  others,  the  non-payment  of  the  premiums,  or 
either  of  them,  on  the  day  they  fall  due ;  in  which  case  the  com- 
pany is  not  to  be  liable  for  the  sum  assured,  or  any  part  thereof; 
but  the  policy  shall  cease  and  determine.  And  it  is  further  stipu- 
lated that,  in  every  case  where  the  policy  shall  cease  or  become  void^ 
all  previous  payments  thereon  shall  be  forfeited  to  the  company. 

The  policy  is  one  entire  contract,  not  from  year  to  year  as 
premiums  shall  be  paid,  but  for  the  whole  term  of  the  life  of  Wm. 
S.  Warwick,  upon  condition  that,  if  the  annual  premium  is  not 
paid  on  the  23d  of  July,  the  policy  shall  cease  and  be  void :  as  was 
held  in  Ruse  v.  Mutual  Benefit  Life  Ifisurance  Co.,  26  Barb.  556, 
upon  the  construction  of  the  policy  in  that  case,  the  terms  of  which 
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are  very  much  the  same  as  in  this.  That  case,  and  also  the  case  of 
Hod^don,  adin%  v.  Guardian  Life  Insurance  Co^  1  Big.  219,  97 
Maw.  144y  fully  sustain  thid  construction.  It  is  not  a  contract  ol 
indemnity,  as  a  policy  against  fire,  for  a  definite  period,  but  it  is  a 
contract  to  pay  a  certain  sum  of  money,  for  the  consideration  men- 
tioned, upon  the  happening  of  an  event  which  is  inevitable,  and 
only  uncertain  as  to  the  time  it  may  transpire. 

It  is  a  corollary  from  the  contract,  thus  understood,  that  the 
company,  when  they  executed  this  deed,  assumed  an  obligation  to 
pay  the  sum  assured  to  Corbin  Warwick,  from  which  they  could 
not  be  relieved  by  any  thing  they  could  do  or  leave  undofie,  but 
only  by  the  act  or  omission  of  the  assured*  Consequently,  the  com- 
pany could  not  relieve  itself  fh>m  this  obligation,  or  subject  the 
other  party  to  a  forfeiture,  by  refusing  to  receive  payment  of  a  pre- 
mium, or  by  hindering  or  preventing  the  other  party  from  paying 
it,  or  by  any  disability  on  ita  part  to  receive  it,  and  which  prevented 
the  payment,  which  was  not  provided  for  in  the  contract  If  the 
assured  was  at  the  place  on  the  day,  where  and  when  jmyment  was 
to  be  made,  and  where  he  had  a  right  to  make  payment^  ready  and 
prepared  to  make  payment,  but  was  prevented  by  either  of  the 
causes  mentioned,  it  would  be  unreasonable  to  say  that  he  had 
incurred  the  forfeiture.  And  I  think  it  is  equally  clear,  upon*  rea- 
80L  and  authority,  that  the  company  was  not  thereby  released  ftom 
its  obligation  to  pay  the  sum  assured.  It  would  be  a  monstrous 
perversion  of  law,  and  repugnant  to  our  every  sense  of  justice,  to 
say  that  this  company,  after  having  received  more  than  half  the 
sum  assured,  could  by  this  act  determine  the  policy,  hold  on  to  the 
money  they  had  received,  and  to  say  to  their  confiding  victim,  ''you 
may  whistle  to  the  winds  for  your  merited  reward,  notwithstanding 
you  relied  upon  our  covenant  and  good  faith  to  pay  if 

And,  although  the  case  cannot  be  so  strongly  put,  I  think  it  is 
equaUy  clear  that,  when  the  assured  was  involved  in  no  default,  but 
was  at  the  place  when  and  where  payment  was  to  be  made,  ready 
and  willing  to  pay,  but  was  prevented  by  the  disability  of  the  com- 
pany to  receive  payment,  f^om  whatever  cause,  he  having  had  no 
agency  in  producing  it,  the  company  is  not  entitled  to  claim  the 
forfeiture,  or  to  be  relieved  from  its  obligation  to  "paj  the  sum 
ttdsiired. 

The  question  upon  this  view  of  the  case  is  suggested,  was  th€ 
assured,  on  the  23d  of  July,  1861  and  1862,  at  the  place  where  the 
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premiums  were  payable^  ready  and  prepared  and  offering  to  pay 
them  ?  He  was  at  the  office  of  the  agent,  J.  B.  Macmnrdo,  in  the 
city  of  Richmond,  and  then  and  there  offered  to  pay  the  preminma 
which  fell  due  on  those  days  respectively,  in  the  kind  of  funds 
which  the  company  required.  On  the  first  of  those  days,  Mac 
murdo  received  payment  in  New  York  funds,  or  its  eqijivalent,  in 
discharge  of  the  obligation,  and  gave  his  receipt  therefor,  as  agent 
of  the  company.  On  the  last  day  mentioned,  the  assured  offered 
to  pay  Macmnrdo,  the  agent,  but  he  refused  to  receive  it,  upon  the 
ground,  as  he  alleged,  that  he  was  instructed  by  the  company  not 
to  receive  payment,  "nor  to  renew  or  continue  policies."  Now, 
upon  this  contract  the  questions  arise,  first,  was  the  city  of  Bich- 
mond  or  the  city  of  New  York  the  place  of  payment  ?  and,  second- 
ly, was  Macmnrdo  the  agent,  or  an  officer  in  New  York  the  agent, 
to  whom  payment  was  to  be  made? 

I  think  when  this  contract  is  interpreted  in  reference  to  its  terms 
and  subject-matter,  the  situation,  character  and  legal  status  of  the 
parties ;  the  act  of  assembly  of  Virginia,  under  authority  of  which 
it  was  made,  and  which  must  be  read  as  a  constituent  part  of  it; 
and  with  reference  to  the  usage  of  the  conipany,  and  the  conduct  of 
thr  parties  in  the  execution,  it  must  be  regarded  as  a  Virginia  con- 
tract, made  in  Virginia,  with  the  Virginia  agent ;  and  to  be  per- 
formed in  Virginia  through  that  agent,  and  that  it  was  intended 
by  the  parties,  and  so  understood  by  them,  that  the  payment  of 
the  premiums  were  to  be  made  to  the  agent  at  Richmond ;  and 
if  made  or  tendered  to  him  at  the  time  they  respectively  fell  due, 
it  would  be  a  fulfillment  of  the  condition  required  of  the  assured. 
To  take  a  comprehensive  view  of  the  whole  case,  I  cannot  come  to 
a  different  conclusion. 

The  defendant  in  error  and  Wm.  S.  Warwick  were  resident  citi- 
zens of  Virginia,  and  the  plaintiff  in  error  a  corporation  of  the 
State  of  New  York.  It  was  created  by  a  law  of  that  State,  and  can- 
not exist  outside  of  its  limits.  It  had  no  power  to  make  contracts 
or  to  do  business  in  Virginia,  but  by  permission  of  the  State.  In 
Paid  V.  Virginia^  8  Wall.  168,  Mr.  Justice  Field,  delivering  the 
opinion  of  the  supreme  court,  says :  "  Having  no  absolute  right  of 
recognition  in  other  States,  but  depending,  for  such  recognition, 
and  the  enforcement  of  its  contracts,  upon  their  assent,  it  follows, 
as  a  matter  of  conrse,  that  such  assent  may  be  granted  upon  sncb 
terms  and  conditions  as  those  States  may  think  proper  to  impose. 
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They  may  exclude  the  foreign  corporation  entirely;  they  may 
restrict  its  business  to  particular  localities;  or  they  may  exact  such 
security  for  the  performance  of  its  contracts  with  their  citizens  as 
in  their  judgment  will  best  promote  the  public  interest  The 
whole  matter  rests  in  their  discretion.''  Again,  on  p.  183,  he  says: 
**  The  policies  do  not  take  effect,  are  not  executed  contracts,  until 
delivered  to  the  agent  in  Virginia.  They  are,  then,  loccU  transac- 
tions and  governed  by  local  laws.'*  In  SlaugJUer^s  CasSy  13  Gratt 
767,  Samuel,  J.,  says :  "  I  have  no  doubt  of  the  power  of  the  genera) 
assembly  of  Virginia  to  forbid  foreign  corporations  from  engaging 
m  any  pursuit  within  the  State ;  and  of  consequence  to  grant  per- 
mission to  engage  therein  only  upon  terms.'' 

The  legislature  of  Virginia,  consistently  with  this  weU-established 
principle,  enacted  a  law  with  regard  to  foreign  corporations.  Chap- 
ter 39,  section  23,  of  Code  of  1860,  provides,  ^Hhat  no  insurance 
company,  unless  incorporated  by  the  legislature  of  this  common- 
wealth, shall  make  any  contracts  of  insurance  within  this  State 
until  such  insurance  company  shall  have  complied  with  the  pro- 
visions of  this  act" 

The  24th  section  provides,  "  that  every  such  insurance  company 
slutll,  by  a  written  power  of  attorney,  appoint  some  citizen  of  the 
oommon wealth  resident  therein  its  agent  or  attorney."  This  is  the 
first  provision.  And  no  foreign  insurance  corporation  could  make 
a  contract  in  this  State  until  such  agent  was  appointed.  But  it 
imposes  this  further  condition,  that  such  agent  shall  accept  service 
of  process,  etc.,  in  these  words:  "Who  shall  accept  service  of  all 
lawful  processes  against  such  company  in  this  comn&onwealth,  and 
cause  an  appearance  to  be  entered  in  any  action,  in  like  manner  as 
if  such  company  had  existed  and  been  duly  served  with  process  in 
this  State."  And  the  27th  section  provides,  that  service  of  such 
process  on  such  attorney  shall  be  "  sufficient  service  upon  his  prin- 
cipal" These  provisions  of  the  act  are  not  words  of  limitation  on  the 
power  of  the  agent,  but  of  enlargement  The  first  provision  requir- 
ing them  to  appoint  an  agent  here  is  general,  and  implies,  it  seems 
to  me,  that  the  company,  in  all  its  transactions  in  this  State,  must 
act  through  that  agent,  and  can  act  in  no  other  way.  It  is  only 
known  and  recognized  in  this  State  through  that  agent  It  im- 
plies that  the  company  can  only  make  contracts  through  him, 
and  receive  and  enforce  their  performance  through  him.  He  is  the 
Idle  representative  of  the  company  in  this  State.    The  term  implies 
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a  general  agency,  limited  only  to  the  transactions  of  the  company 
in  this  State ;  but  would  not  embrace,  I  apprehend,  by  that  general 
term,  the  power  to  accept  the  service  of  legal  process,  and  to  enter 
an  appearance  for  the  company  when  sued,  if  it  had  not  been  so 
expressed.  The  right  of  action  or  suit  against  the  company  in  the 
Virginia  courts,  without  some  such  express  provision,  would  not 
have  been  required  merely  by  providing  that  they  should  appoint  a 
resident  citizen  of  this  commonwealth  their  ^^ general  agent''  here. 
But  this  provision  gives  to  the  company  a  sort  of  local  existence  in 
this  State,  through  their  representative  agent,  and  shows  a  purpose 
and  design,  on  the  part  of  the  legislature,  to  make  its  transactions 
within  this  State  local,  and  subject  to  the  jurisdiction  of  the  State, 
as  effectually  as  if  it  had  been  incorporated  in  this  commonwealth. 
The  25th  section  requires  the  company  to  file  a  copy  of  the  pow^ 
of  attorney,  duly  certified  and  authenticated,  with  the  auditor  of 
public  accounts,  etc. 

The  26th  section  requires  the  company  to  have  an  agent  here  at 
all  times,  without  interruption,  ''while  any  liability  remains  out- 
standing on  such  insurance.''  The  28th  section  imposes  penalties 
upon  the  agent  who  shall  effect  policies  of  insurance  in  this  State 
without  complying  with  the  requisitions  of  the  act  I  think, 
therefore,  that  the  construction  given  to  this  act,  that  it  only  con- 
templates and  provides  for  the  seiTice  of  legal  process  and  the 
prosecution  of  suits  against  the  company  in  this  State,  is  top 
restrictive.  This  more  clearly  appears  from  subsequent  sections. 
The  29th  section  requires  the  agent  to  make  return,  on  oath,  to  the 
auditor  of  public  accounts,  on  the  first  Monday  of  October  and 
May  in  every  year,  "  of  the  amount  of  premiums  received  and  assess- 
ments collected  during  the  said  period."  And  also  that  he  ^  shall, 
at  the  same  time,  pay  into  the  treasury  such  tax  as  may  be  imposed 
by  law  on  the  amount  of  such  premiums  and  assessments ;  and  the 
whole  sum  received  for  policies,  whether  paid  in  money  or  other 
obligations,  shall  be  deemed  to  be  premiums  for  the  purpose  of  this 
section."  This  section  treats  the  agent  as  if  he  were  the  company 
in  Virginia,  and  imposes  duties  on  him  which  he  could  not  perform 
if  he  were  not  the  receiving  agent  of  the  company  in  Virginia 
And  this  section  clearly  treats  him  as  such.  How  could  he  make 
oath  to  the  amount  of  premiums  received  if  they  did  not  pass 
through  his  hands  ?  And,  indeed,  who  else  could  collect  the  assess* 
ments  due  the  company  in  the  State,  and  receive  the  premiums,  h^ 
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oeing  the  only  agent  of  the  company  here  ?  Or,  who  would  be 
willing  to  incur  such  responsibilities  for  the  payment  of  taxes,  as 
agent  for  the  company  in  this  State,  if  the  f>remium8  and  assess- 
ments were  not  to  be  paid  through  him,  but  to  be  paid  directly, 
by  the  parties  by  whom  they  were  payable,  to  the  agent  or  ofiicer 
of  the  Os^mpany  in  New  York  ?  Such  an  idea  is  repugnant  to  the 
whole  scope  and  policy  of  the  law. 

The  30th  section  imposes  a  penalty  of  1(1,000  upon  the  agent  for 
failing  to  make  such  returns,  or  for  making  a  false  return.  With 
what  reason  could  the  agent  have  been  subjected  to  such  a  penalty 
by  the  legislature,  if  it  had  not  been  intended  that  he  should!  I^ 
the  only  agent  of  the  company  for  receiving  the  premiums  and  col«- 
leeting  the  assessments,  and  therefore  would  have  personal  knowl- 
edge of  what  he  is  required  to  afSrm.  A  bond  in  the  penalty  of 
from  1(1,000  to  15,000,  at  the  discretion  of  the  auditor,  to  make  the 
semi-annual  returns,  and  to  pay  the  tax,  is  required  to  be  given 
through  the  agent 

But  the  32d  section,  I  think,  fuUy  confirms  this  construction  of 
the  law.  It  prohibits  any  one  to  act  as  agent  of  the  company,  to 
make  or  renew,  directly  or  Indirectly,  any  contract  of  insurance 
within  this  State,  or  with  any  person  resident  therein,  otherwise 
than  in  compliano3  with  the  provisions  of  this  act,  or  in  any  way 
contrary  to  its  true  intent  and  meaning,  under  the  penalty  of  $500 
for  every  such  offense.  The  prohibition  in  this  section  is  express. 
Xo  one,  except  the  agent  appointed  as  is  provided  in  this  act,  can 
make  or  renew  such  contracts  for  the  company  in  this  State.  Con- 
sequently, a  contract  of  insurance,  or  renewal,  made  by  the  plaintiff 
in  error  within  the  State  of  Virginia,  or  with  any  person  resident 
in  Virginia,  through  one  of  its  officers  in  New  York,  would  fall 
directly  within  the  prohibition  of  this  32d  section.  Therefore,  read- 
ing the  contract  in  connection  with  this  act  of  assembly  as  a  con- 
stituent part  of  it,  though  it  professes  to  have  been  sealed  by  the 
company,  and  signed  by  the  president  and  secretary,  and  delivered 
in  New  York  (which  cannot  be  true  as  to  the  delivery),  it  was  not 
made  by  them  directly  or  indirectly ;  but  was  made  at  Richmond 
with  Macmurdo,  and  countersigned  by  him,  who  received  the 
advance  premium  at  Richmond,  and  there  and  then,  and  not  until 
then,  it  became  a  contract  The  signing  by  the  president  and 
secretary  gives  no  validity  to  the  instrument;  but  it  derives  its 
force  and  effect,  as  a  contract,  from  the  signing  and  delivery  of 
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Macmnrdo  at  Bichmond ;  and  would  be  as  effectaallj,  and  to  every 
intent  aifd  purpose,  a  contract  binding  upon  the  company,  if  the 
signatures  of  the  president  and  secretary  had  not  been  affixed  to  it 
It  was  not,  and  could  not  be,  a  conti'act  made  with  them  directly  or 
indirectly,  by  the  express  enactment  of  the  legislature  of  the  State; 
and  their  signatures  to  it  have  no  effect  whatever.  But  the  jwlicy 
itself  stipulates  that  it  is  "not  binding  on  the  company  until 
countersigned  by  J.  B.  Macmurdo,  at  Richmond,  and  the  advance 
premium  paid.''  It  was,  then,  a  Virginia  contract,  to  be  performed 
in  Virginia  through  J.  B.  Macmurdo,  the  agent  and  sole  repre- 
sentative of  the  company  in  the  State.  This  conclusion  is  supported 
by  reason  and  authorily.  Daniels  et  ah  v.  Hudson  River  IHre  In-- 
sicrance  Co,,  12  Cush.  417,  a  case  directly  in  point,  and  Ibnl  ei 
al,  V.  Miller  &  Mayluyw,  17  Gratt  47. 
■  Interpreting  the  policy  with  reference  to  its  terms  and  subject- 
matter,  the  situation,  character  and  legal  status  of  the  parties,  and 
the  act  of  the  Virginia  legislature  by  authority  of  which  it  waa 
made,  and  which  must  be  read  as  a  constituent  part  of  it,  I  am 
clearly  of  opinion  that  the  contract  was  made  and  to  be  performed 
with  Macmurdo,  the  agent  of  the  company  at  Bichmond,  Virginia; 
and  that  payment  of  the  premiums  to  him,  as  the  agent  of  the  com- 
pany  at  Bichmond,  by  the  defendant  in  error,  as  they  respectively 
fell  due,  was  a  compliance  with  the  terms  of  the  contract  according 
to  its  spirit  and  legal  effect,  and  as  it  was  understood  by  the  parties. 
And,  if  we  consider  it  further,  with  reference  to  the  conduct  of  the 
parties  and  the  usage  of  the  company,  we  shall  find  nothing  adverse 
to  this  construction,  but  much  to  confirm  it 

In  view  of  the  facts,  that  payment  could  only  be  made  to  some 
agent  of  the  company ;  that  the  assured  resided  in  Virginia,  where 
the  contract  was  made ;  and  that  the  company  had  an  agent  here, 
with  whom  the  contract  was  made;  and  by  tiie  law  was  bound  to 
keep  an  agent  here  uninterruptedly,  through  whom  alone  they  could 
make  or  ren&io  contracts  of  insurance  with  citizens  of  Virginia;  to 
say  that  it  was  contemplated  or  intended  by  the  parties,  or  either  of 
them,  that  the  assured  must  every  year,  when  the  premiums  were 
about  to  fall  due,  leave  the  agent  here  and  go  to  a  distant  city  to 
pay  the  premium  to  the  agent  of  the  company  there,  would  be  a 
most  violent  presumption.  That  the  contract  was  not  understood 
as  imposing  this  needless  and  burdensome  condition  on  the  assured, 
is  shown  by  the  conduct  of  the  parties,  and  the  usage,  as  &r  as  it  if 
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exhibited  by  the  record  in  this  case,  of  the  company.  The  advance 
preminm,  and  the  three  subsequent  annual  premiums,  were  paid 
here  to  their  agent  Macmurdo,  with  the  unequivocal  acquiescence 
and  ratification  of  the  company;  and  if  any  objection  was  ever 
made,  which  is  very  questionable,  to  the  payment  of  the  premium 
due  in  1861,  through  their  agent  Macmurdo,  it  was  not  made  until 
long  after  he  had  received  it;  and  their  agent  in  receiving  it  vio- 
lated no  instructions,  at  any  rate  none  which  they  could  lawfully 
give,  as  I  shall  show.  The  conduct  of  the  pai^ties,  then,  was  ia 
accordance  with  the  interpretation  which  I  have  given  to  their 
contract.  l 

But  there  is  an  indorsement  upon  the  deed,  to  which  no  reference 
is  made  on  its  face,  purporting  to  be  a  '*  notice."  If  this  indorse- 
ment upon  the  deed,  is  inconsistent  with  its  terms  or  legal  effect,  and 
repugnant  thereto,  it  is  void.  Pullerion  v.  Agneto^  1  Salk.  172.  1 
propose  now  to  notice  only  one  clause,  in  connection  with  the  point 
I  am  considering.  It  is  in  these  words :  "  No  payment  of  premium 
binding  on  the  company,  unless  the  same  is  acknowledged  by  a 
printed  receipt,  signed  by  an  officer  of  the  company.'*  Is  that  in- 
dorsement inconsistent  with  the  construction  I  have  given  to  the 
contract,  that  the  premiums  were  to  be  paid  here  to  the  agent,  Mac* 
murdo  ?  It  is  only  in  reference  to  that  point  that  I  propose  now  to 
consider  it.  If  it  is  a  condition  inconsistent  with  the  deed  upon  its 
face,  or  according  to  its  legal  effect,  upon  the  authority  cited  it  would 
be  void.  But  I  do  not  think  it  is  in  this  point  of  view.  It  does  not 
require  that  Hh^ payment  shall  be  made  to  an  officer.  It  only  pre- 
scribes a  particular  kind  of  evidence,  a  printed  receipt  signed  by  an 
officer.  Nor  does  it  exclude  the  signing  by  the  agent  at  Richmond. 
If  we  will  now  turn  to  the  receipts  which  were  actually  given,  we 
shall  find  that  it  does  not  mean  that  payment  shall  be  made  to  an 
officer  in  New  York ;  but  that,  on  the  contrary,  the  right  of  the 
party  to  pay  to  the  agent  at  Richmond  is  not  taken  away  by  this 
indorsement  To  each  of  these  receipts  is  annexed  a  condition  or 
declaration,  in  these  words :  ^^  Not  binding  until  paid  and  counter- 
ngned  by  J.  B.  Macmurdo,  Esq.,  agent  at  Richmond,  Va."  That 
declaration  annexed  to  the  receipt  shows,  most  unquestionably}  that 
when  the  receipt  was  signed  by  the  secretary  the  money  had  not 
been  paid;  and  it  shows,  further,  that  the  money  was  to  be  paid  to 
Macmurdo,  the  agent  at  lUchmond,  Ya. ;  and,  when  paid  to  him 
there,  he  was  to  sign  the  receipt  and  deliver  it  to  the  »a<n:^H!.  Thia 
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usage  of  the  company,  if  it  may  be  so  called,  is  in  perfect  accord 
with  the  foregoing  interpretation  of  the  contract 

I  am  clearly  of  opinion,  therefore,  that  according  to  the  true 
inlent  and  meaning  of  the  contract,  the  premiums  were  to  be  paid 
by  llie  assured  to  the  agent  of  the  company  in  Richmond,  Va.,  and 
not  to  the  officer  or  agent  of  the  company  in  New  York. 

Bat  it  is  contended,  for  the  plaintiffs  in  error,  that  Macmurdo 
was  not  the  agent  of  the  company  on  the  23d  of  July,  1861,  when 
the  premium  for  that  year  waa  paid  to  him;  or  on  the  23d  of  July, 
1862,  when  the  premium  was  tendered  to  him  by  the  assured,  and  by 
him  refused ;  because  they  say  that  the  war,  and  also  their  letter  to 
him  of  the  30th  of  May,  1861,  was  a  revocation  of  his  power.  We 
will  consider  this  assumption  on  both  grounds. 

But  there  is  another  postulate  of  the  counsel  for  the  plaintifb  in 
error,  which  lies  back  of  this,  and  should  be  considered  first,  or  in 
connection  with  it ;  and  that  is,  that  the  breaking  out  of  war 
annulled  the  contract  between  the  parties,  and  exonerated  the  plain- 
tiflfe  in  error  from  all  obligation  under  it 

Forfeitures  are  not  to  be  favored.  And  I  should  be  very  reluct- 
ant to  apply  the  rule,  '^  that  war  dissolves  or  suspends  contracts 
between  alien  enemies,"  to  such  a  Contract  as  this :  and  would  not 
do  it  unless  it  comes  strictly  within  the  ntle.  As  was  remarked  by 
Kent,  Ch.  J.,  in  Clarke  v.  Moret/y  10  Johns.  70,  the  ancient  severi- 
ties of  war  have  been  greatly  and  justly  softened  by  modem  usages, 
the  result  of  commerce  and  civilization.  And  the  doctrine  once 
held  in  the  English  courts,  that  an  alien's  bond  became  forfeited  by 
the  war,  would  not  now  be  endured.  That  would  not  be  more 
severe  and  revolting  to  our  sense  of  justice,  it  appears  to  me,  than 
to  hold  that  the  assured  had  in  this  case  by  the  war  forfeited  the 
money  he  has  paid,  and  his  rights  under  this  contract 

The  contract  in  this  case  was  partly  executory,  and  partly 
executed.  It  was  altogether  executory  on  the  part  of  the  company, 
in  the  sense  that  they  had  done  nothing  yet  toward  the  perform- 
ance on  their  part  But  it  had  been  largely  executed  on  part  of 
the  assured,  whereby  he  had  become  invested  with  the  right  to  the 
policy  for  the  life  of  Wm.  S.  Warwick,  which  could  only  be  defeated 
by  his  default  This  right  became  vested  when  the  advanco 
premium  was  paid,  and  was  a  right  to  the  insurance,  not  merely  for 
one  year,  but  for  the  life  of  Wm.  S.  Warwick.  A  now  contract 
every  year  was  not  necessary  to  give  the  right ;  but  only  the  annual 
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payment  of  the  premium  was  necessary  to  prevent  the  divesting 
of  the  right.  The  annual  payments  and  giving  receipts  therefor 
were  not  new  contracts,  but  only  the  performance  of  a  subsisting 
contract. 

ITie  contract  being  made  strictly  within  Virginia,  with  an  agent 
residing  there,  and  who  was  to  continue  to  reside  there  as  long  as 
any  stipulation  of  the  contract  was  unperformed ;  an  agent  with 
whom  the  contract  was  to  be  performed,  and  to  whom  the  premiums 
were  to  be  paid  in  Virginia,  as  has  been  shown ;  it  seems  to  me  that 
this  case  does  not  fall  within  the  rule  as  applied,  or  within  the  rea- 
son of  it,  as  explained  and  illustrated  by  the  judges,  in  any  of  the 
C'lmerous  cases  cited  by  the  learned  counsel.    In  all  those  cases  the 

'irract  was  to  be  performed  in  the  enemjr's  country.  Here,  the 
,  cri'ormance  is  strictly  restricted  by  the  contract  itself,  according  to 
its  intent  and  legal  effect,  and  by  the  designed  policy  of  the  law,  by 
authority  of  which  it  was  made,  to  the  limits  of  Virginia.  In 
those  cases,  and  which  were  particularly  relied  upon  by  Judge 
Stobt  in  the  case  of  Hie  Rapid^  "  they  had  no  power  to  sue  in  the 
public  courts  of  the  enemy  nation.''  Upon  this  contract  they  could 
sue  01  be  sued  in  the  public  courts  of  Virginia,  even  pending  the 
war. 

Oriswold  ▼.  Waddington,  16  Johns.  438,  is  a  leading  case  relied 
upon  by  the  learned  counsel  for  the  company,  and  particularly  the 
following  passage  in  the  very  elaborate  and  learned  opinion  of  the 
chancellor:  "Here,  then  (the  chancellor  observes),  we  have  the 
final  consummation  of  this  discussion,  and  the  sanction  of  the 
doctrine  we  have  been  tracing,  solemnly  given  by  the  highest  judi- 
cial authority  in  the  United  States.  It  reaches  to  all  interchange, 
or  transfer,  or  removal  of  property,  to  all  negotiation  and  contracts, 
to  all  communication,  to  all  locomotive  intercourse,  to  a  state  of 
utter  occlusion,  to  any  intercourse  but  one  of  open  hostility,  to  any 
meeting  but  in  actual  combat"  The  chancellor  has  given  us, 
here,  a  compend  of  all  the  cases  to  which  this  doctrine  reaches ; 
but  unfortunately  for  the  plaintiffs  in  error,  they  cannot  bring  their 
case  within  the  category.  In  the  performance  of  this  contract  by 
the  assured,  it  was  not  necessary  that  there  should  be  any  "inter- 
change," "transfer,"  or  "removal"  of  property,  from  this  State 
into  tlie  enemy's  country.  Nor  did  its  performance  require  any 
"communication,"  "  locomotive  intercourse,"  "  negotiation  and  con- 
tracts," between  him  and  the  plaintiffs  in  error,  or  any  alien  enemy, 
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and  a  state  of  '^  utter  ooclasion  to  any  intercourse  but  one  of  open 
hostility  to  any  meeting  but  in  actual  combat''  (if  there  could  have 
been  such  a  meeting  between  a  man  near  seventy  years  of  age  and  a 
New  York  corporation),  was  not  incompatible  with  the  execution 
of  this  contract  It  does  not  appear  that  there  was,  before  the  war 
in  the  making  and  execution  of  it,  any  intercourse  or  correspon- 
dence of  any  sort  between  the  assured  and  the  officers  of  the  com- 
pany in  •  New  York.  Certainly  none  was  necessary.  It  is  most 
probable  that  they  were  not  known  to  each  other.  And  if  the  con- 
tract could  be  made  and  performed  before  the  war  without  any 
intercourse  between  them,  there  is  no  reason  why  it  could  not  be 
done  during  the  war. 

If  the  law  had  been  framed  by  the  legislature  of  Virginia  with  a 
special  reference  to  a  state  of  war  between  the  States,  its  adaption 
could  scarcely  have  been  more  complete.  The  possiblity  of  such  a 
state  of  war  may  not  have  been,  and  probably  was  not,  in  the  mind 
of  the  legislature  when  they  enacted  this  law.  But  as  it  was  the 
design  of  the  legislature  to  protect  the  State  and  her  citizens  against 
abuses  and  impositions  by  these  foreign  insurance  companies,  who 
were  not  amenable  to  her  laws  or  subject  to  her  jurisdiction,  in 
imposing  conditions  upon  those  companies  for  the  privilege 
of  operating  in  this  State,  sufficient  to  give  the  desired  security  in 
time  of  peace,  they  were  necessarily  comprehensive  enough  to 
embrace  a  state  of  war.  And  to  this  end,  in  framing  the  law, 
whether  for  a  state  of  peace  or  war,  it  was  necessary  to  make  the  oper- 
ations of  the  companies  within  this  State  strictly  local,  and  subject 
to  the  jurisdiction  of  the  State,  and  completely  independent  of  any 
foreign  jurisdiction  in  the  making,  performance,  and  enforcement 
of  their  contracts  in  this  State.  This  was  evidently  the  leading 
design  of  the  legislature  in  the  law  which  was  framed  for  the  pur- 
pose. Our  diflTerence  is  not  as  to  the  principle,  but  as  to  its  appli- 
cation. 

In  the  numerous  cases  reviewed  by  the  chancellor  in  that  leading 
case,  I  am  under  tlie  impression  that  the  principle  "  that  war  dis- 
solves the  contract,"  is  not  applied,  in  a  single  instance,  to  a  contract 
made  and  executed  by  one  of  the  parties,  in  the  whole  or  in  part,  before 
the  war,  and  where  the  execution  of  the  contract,  on  his  part,  was 
to  be  completed  before  he  was  entitled  to  any  performance  of  the 
other  party,  and  had  been  partly  performed,  or  where  the  dissolution 
of  a  conti^t  made  before  the  war  would  work  a  forfeiture.    Such  an 
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application  of  the  rale  would  be  lyireasonable,  arbitrary  and  immoral. 
The  parties,  in  entering  into  the  contract  before  the  war,  did  nothing 
eriminal  or  nnlawfol,  that  they  or  either  of  them  should  be  liable  to 
the  punishment  of  a  forfeiture  of  their  contract.  Not  so  where  the 
eontract  is  made  during  the  war.  In  that  case  it  is  unlawful  and  crim- 
inal, and  therefore  void.  And  this,  it  seems  to  me,  is  the  proper  dis- 
tinction. When  the  contract  is  made  before  the  war,  but  not  exe- 
cuted by  either  party,  and  the  carrying  it  into  execution  would  involve 
ayiolation  of  the  duty  of  the  parties  respectively  to  their  country  in 
tiie  new  relations  which  the  war  has  created ;  in  that  case  its  execution 
not  having  been  entered  upon,  and  it  being  uncertain  how  long  the 
war  may  last  and  prevent  the  execution  of  the  contract,  it  may  be 
dissolved ;  and  this  not  to  the  prejudice  of  the  parties,  or  either  of 
them,  but  for  their  presumed  convenience  and  benefit  to  be  absolved 
from  the  obligation  of  a  contract  which,  in  the  changed  relations 
of  their  countries,  cannot  be  carried  into  execution.  On  the  other 
hand,  if  the  contract  is  partiy  executed,  and  rights  under  it  have 
T^ted,  and  it  cannot  be  dissolved  without  the  loss  or  forfeiture  of 
one  of  the  parties,  and  it  cannot  be  carried  into  execution  consistently 
with  the  duty  of  the  parties  to  their  countries  respectively  while 
the  war  lasts,  in  such  case  it  should  not  be  dissolved,  but  only  sus- 
pended. But  if  it  can  be  carried  into  execution,  notwithstanding 
the  war,  without  conflicting  with  the  obligation  of  allegiance  of 
either  party,  it  will  be  neither  dissolved  nor  suspended. 

In  the  very  case  we  are  commenting  on,  the  contract,  which  was 
the  subject  of  the  suit,  was  made  during  the  war  between  alien 
enemies ;  and  there  is  not,  I  think,  a  sentence  in  the  opinion  of  the 
diancellor,  or  in  the  cases  he  reviews,  in  conflict  with  the  distinction 
I  have  taken.  On  page  471,  he  cites  the  case  of  Ex  parte  Bouss- 
makery  13  Ves.  71,  which  supports  it  Ho  says  the  lord  chancellor, 
having  had  occasion  to  notice  this  subject,  observed,  "  that  a  debt 
arising  from  a  contract  with  an  alien  enemy  could  not  possibly 
stand ;  for  the  contract  would  be  void.  But  if  the  two  nations  were 
at  peace  at  the  date  of  the  contract,  it  being  originally  good,  upon 
the  return  of  peace  the  right  to  sue  would  survive." 

Chancellor  Kent,  commenting  on  this  decision  of  Lord  Chancellor 
Bbskine,  says :  "  The  chancellor  here  very  clearly  and  accurately 
marks  the  distinction  between  debts  contracted  before  and  after  the 
eommencement  of  the  war;  and  he  holds  the  latter  to  be  absolutely 
roid."    And  in  the  latter  case  of  Btichanan  v.  Curry^  19  John& 
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137,  when  this  elaborate  review  of.  the  cases  on  this  subject  was 
fresh  in  the  chancellor's  memory,  he  enforced  an  executory  contract 
made  and  partly  executed  before  the  war,  between  citizens  of  the* 
two  countries  respectively  which  afterward  became  involved  in 
war.  The  performance  of  the  contract  was  completed,  pendente 
heUOy  by  one  of  the  parties  with  the  agent  of  the  other,  who  resided 
in  the  same  country  with  the  former.  And  the  performance  with 
the  agent  was  held  good  and  binding  on  tlie  other  party,  who  was 
an  alien  enemy,  residing  in  the  enemy's  country.  But  the  chancel- 
lor said :  "  If  such  a  contract  had  been  entered  into  during  the  war, 
it  would  have  been  illegal  and  void."  And  again:  "It  is  not 
unlawful  to  pay  debts,  or  perform  contracts  to  alien  enemies,  if  the 
payment  be  made,  or  the  duty  be  performed,  in  one  country." 

This  is  a  much  stronger  case  than  that  In  that  there  was 
nothing  in  the  contract  or  law  to  limit  the  performance  to  the 
State,  or  to  the  local  agent;  in  this  there  is.  In  that  there  would 
have  been  no  forfeitui-e,  or  serious  loss  to  the  party,  by  dissolving 
the  contract ;  in  this  there  would  be  a  cruel  forfeiture  to  one  party, 
and  no  loss,  but  a  great  gain,  to  the  other.  In  that  case  the  act 
done  was  in  discharge  of  an  obligation  which  might  have  been  sus- 
pended without  loss;  this,  the  performance  of  a  condition  to  save  a 
forfeiture.  In  that  case,  the  party  could  not  enforce  his  contract  by 
suit,  pendente  beUo  ;  in  this  he  could.  It  was  held  in  that  case,  that 
"the  rule  is  founded  in  public  policy,  which  forbids  during  war, 
that  money  or  other  resources  shall  be  transported,  so  as  to  aid  or 
strengthen  our  enemies.  The  crime  consists  in  exporting  the  money 
or  property,  or  placing  it  in  the  power  of  the  enemy ;  not  in  deL  ver- 
ing  to  an  alien  enemy,  or  his  agent  residing  here,  under  the  concrol 
of  our  government"  The  principle  of  that  case  is  not  in  conHiot 
with  the  cases  relied  upon  by  the  company's  counsel,  but  clearly 
takes  this  case  out  of  the  rule  applied  in  those  eases ;  and  the 
decision,  it  seems  to  me,  is  a  complete  refutation  of  the  argument 
of  plaintiff's  counsel,  that  the  war  was  a  revocation  of  the  agency 
in  this  case ;  a  point  upon  which  much  stress  was  laid,  and  which  I 
will  now  consider  further. 

In  Clarke  v.  Morey^  10  Johns.  70,  Kent,  Ch.  J.,  says :  "  It  is  even 
held,  if  aliens  are  ordered  away  in  consequence  of  the  war,  they  are 
still  entitled  to  leave  a  power  of  attorney,  and  to  collect  their  debts 
by  suit."  In  King  v.  Hanson,  4  Call,  259,  Hanson,  a  native  of  Eng- 
land, came  to  Petersburg  several  years  before  the  wai*  of  the  revolu- 
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tion.  After  the  declaration  of  independence  he  refused  to  take  the 
oaUi  of  allegiance  to  Virginia,  and  returned  to  England.  Before 
leaving,  he  appointed  Atkinson  &  Taylor  his  attorneys  in  fact,  to 
make  sale  of  his  house  and  lot  in  Petersburg.  His  attorneys  made 
sale  of  it  in  1778,  for  £1,000,  for  which  they  took  the  bond  of  the 
purchaser,  payable  on  demand.  After  the  war  Hanson  returned 
and  brought  suit,  on  the  bond  given  to  his  agents,  for  the  purchase- 
money,  and  this  court  affirmed  the  judgment  of  the  court  below,  so 
far  as  it  gave  validity  to  the  execution  of  the  power  by  the  agents, 
and  enforced  the  bond,  with  interest  The  only  ground  upon  which 
interest  could  have  been  allowed  was,  that  the  creditor  had  an  agent 
here,  to  whom  payment  could  have  been  made.  In  the  case  of 
Mfmseax  v.  Urquhart,  19  La.  485,  it  was  held  that  the  agency 
▼as  not  "  dissolved,  or  even  suspended,  by  the  occurrence  of  the  late 
war."  In  Denniston  v.  Imbrie,  3  Wash.  C.  C.  396, 403,  the  court  say : 
••The  last  question  respects  interest  during  the  war.  We  think  that 
if  the  alien  enemy  has  an  agent  in  the  United  States,  or  if  the 
plaintiff  himself  was  in  the  United  States,  and  either  of  these  facts 
known  to  the  debtor,  interest  ought  not  to  abate."  "  T^e  debtor 
mis:ht  have  paid  his  debt,  either  to  the  creditor,  or  his  agent  in  this 
oouncry,  without  the  danger  of  violating  his  duty  or  the  laws  of  the 
iand.^  This  case  re-affirms  the  principle  decided  by  the  same  courts 
m  Ckynn  et  oL  v.  Penn  et  a/.,  1  Pet  C.  C.  496.  The  principle  of  these 
cases  18  settled  by  the  highest  court  in  the  land,  in  the  recent  case  of 
Ward  V.  thnithy  7  Wall  447,  452.  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  says:  "The  objection  that  the  bonds  did  not 
draw  interest,  pending  the  civil  war,  is  not  tenable.  The  defendant. 
Ward,  who  purchased  the  land;  was  the  principal  debtor,  and  he 
resided  within  the  lines  of  Union  forces,  and  the  bonds  were  there 
payable.**  (The  creditor  lived  within  the  confederate  lines.) 
"When  an  agent  appointed  to  receive  the  money  resides  in  the 
same  jurisdiction  with  the  debtor,  the  latter  cannot  justify  his 
refusal  to  pay  the  demand,  and,  of  course,  the  interest  which  it 
bears.  It  does  not  follow  that  the  agent,  if  he  receive  the  money, 
win  violate  the  law  by  remitting  it  to  his  alien  principal.  Nor  can 
tiie  rule  apply  when  one  of  several  joint  debtors  resides  in  the  same 
country  with  the  creditor,  or  with  the  known  agent  of  the  creditor.'* 
These  cases,  and  others  which  might  be  cited  to  the  same  effect, 
are  not  Umited  in  their  application  to  contracts  wholly  executed. 
And  I  am  unable  to  perceive  why  it  should  not  be  applicable  to  out 
Vol-— IIL  30 
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case  as  well  as  to  an  executed  contract  The  only  acts  to  be  done 
by  the  assured  were  to  pay  money  to  the  agent  at  stated  periods; 
and  the  only  thing  to  be  done  by  the  company,  through  their  agent, 
was  to  give  a  receipt  for  the  money  so  paid,  until  after  the  death  of 
William  S.  Warwick.  And  we  have  seen  that,  even  in  that  event, 
it  was  not  necessary  for  the  assured  to  go  out  of  the  State  to  enfoi*ce 
his  contract  against  the  insurers,  for  the  policy,  even  by  suit  Now, 
it  seems  to  me,  that,  if  there  is  any  difference  between  this  case  and 
an  executed  contract,  it  is  in  favor  of  this  case;  for  these  payments 
were  not  necessary  to  be  made  in  discharge  of  debt,  which  could  be 
done,  and  perhaps  as  well  done,  after  the  war ;  but  they  were  neces- 
sary to  bo  done  in  the  performance  of  a  condition,  to  prevent  a  for- 
feiture, and  the  payments  were  made  at  the  place  where,  and  to  the 
agent  to  whom,  the  coTitract  required  them  to  be  made. 

As  to  the  form  of  the  receipt,  and  that  it  should  be  signed  by  an 
ofi&cer  of  the  company,  that  was  prescribed  by  the  company  as  the 
kind  of  evidence  which  it  required  of  the  payments,  it  could  not 
change  the  law  of  the  contract,  which  authorized  payment  to  be 
made  to  the  agent,  and,  I  think!  have  shown,  was  not  so  intended* 
The  obligation  of  the  assured,  by  his  contract,  was  to  pay  to  the 
agent ;  and  this  requisition  was  not  in  conflict  with  that  obligation. 
To  say  that  the  company  could  withhold  these  printed  receipts  on 
the  day  of  payment  would  be  to  say  that  they  could  revise  to 
receive  payment,  and  thereby  release  themselves  from  the  obliga- 
tion of  the  policy,  and- subject  the  assured  to  a  forfeiture,  without 
any  default  of  his,  of  all  tiie  premiums  he  had  paid,  a  conclusion 
against  which  the  moral  sense  of  mankind  would  revolt  I  hold, 
then,  if,  on  the  day  and  place  when  and  where  payment  was  to  be 
made,  the  assured  offered  to  pay  to  the  agent,  who  had  not  been 
provided  with  the  printed  receipts,  the  company  will  be  presumed 
to  have  waived  that  requisition,  and  a  payment  to  the  agent  with- 
out them  would  be  good,  and  a  sufficient  compliance  with  the  con- 
tract 

But  it  is  contended  that,  by  the  letter  of  May  30,  1861,  the 
agency  was  revoked.  I  do  not  think  so.  On  the  contrary,  it  evi- 
dently recognizes  a  continuing  agency.  It  authorizes  the  agent  to 
adjust  difficulties  as  to  policies  in  a  certain  way,  and  requests,  "  if 
this  does  not  meet  your  views,  let  us  know  what  you  would  advise.* 
If  the  instruction  must  be  construed,  that  the  premium  should  be 
paid  in  New  York  city,  and  not  in  Bichmond,  I  think  it  is  clear 
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that  they  had  no  right;,  under  the  contract,  to  impose  such  a  con- 
dition* And  we  find*  in  their  next  letter  they  say,  ^^  must  be  paid 
here  or  by  draft  on  this  city.**  Again  they  say,  "we  wrote  you  on 
30th  May  lasV'  ^^  y  *^  renewals  to  be  paid  here,  or  by  draft  on  this 
city.*'  And  thus  their  agent  seems  to  have  understood  their  letter 
of  dOth  May,  for  he  received  payment  of  the  premium  on  the  23d 
July,  1861,  and  on  the  same  day  wrote  to  them  to  send  the  printed 
receipt  And  again,  on  the  5th  of  August  following,  he  wrote  to 
them :  "  I  wrote  you  on  the  23d  ultimo,  requesting  you  to  send  me 
the  company's  printed  receipt  for  Mr.  Corbin  Warwick's  premium 
on  policy  No.  4758,  and  have  not  heard  from  you;  as  soon  as  I  get 
the  receipt  I  will  make  the  r&niittance  to  youP 

While  this  company  had  no  authority,  under  the  contract,  to 
cbange  the  place  of  payment,  they  had  undoubtedly  the  right  to 
refuse  payment  in  confi^erate  money,  and  to  require  it  to  be  made 
by  draft  on  New  York  or  in  New  York  funds.  This  their  agent 
was  prepared  to  do.  But  in  their  letter  of  6th  of  August,  although 
they  acknowledge  that,  in  their  letter  of  May  30th,  they  liad 
autiiorized  payment  of  the  premium  to  be  made  by  draft  on  New 
York,  they  refused  or  failed  to  inclose  the  printed  receipt.  \S\ 
neglecting  or  refusing  to  send  the  printed  receipt  to  their  agent,  us 
requested,  they  failed  to  receive  the  draft,  which  would  have  been 
remitted  to  them  upon  its  receipt.  And  this  being  their  last  com- 
munication to  him  during  the  war,  he  did  not  remit  to  them  the 
draft,  but  held  it  until  probably  1863,  when  it  was  taken  from  him 
under  the  sequestration  act.  It  was  the  implied  refusal  of  the  com- 
pany, therefore,  to  receive  payment  from  their  agent  in  the  mode 
prescribed  by  themselves,  which  prevented  the  remittance  being 
made.  And,  if  it  is  a  loss  to  them,  they  have  nobody  to  blame  but 
themselves.  It  was  certainly  not  the  fault  of  the  assured,  who  had 
honestly  paid  it  in  the  kind  of  funds  which  they  required,  and  it 
would  ut3  uujust  to  require  him  to  pay  it  again. 

In  all  their  correspondence  with  their  agent,  I  do  not  find  an 
intimation  of  a  purpose  to  revoke  his  agency.  And  under  the  act 
of  assembly,  which  is  to  be  read  as  a  part  of  their  contract,  they 
could  not,  until  they  appointed  another  agent  in  his  place.  Were 
they  relieved  from  this  obligation  by  the  war  ?  Or  could  their  feil- 
nre  to  have  an  agent  here  ta  receive  payment  of  the  premiums 
release  them  from  the  obligation  of  the  policy,  or  entitle  them  to  a 
forfeiture?     It  seems  to  me  that  both  these  questions  must  be 
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answered  in  the  negative,  and  that  they  could  not  avail  them- 
selves of  their  own  disability  for  sudi  a  purpose.  But  they  are 
questions  which  do  not  arise  in  this  case,  inasmuch  as  there  had 
been  no  revocation  of  the  agency  of  Macmurdo. 

In  their  letters  they  express  a  disposition  to  act  liberally  toward 
their  southern  policy  holders.  In  this  they  may  have  been  sincere. 
But  their  failure  to  send  the  printed  receipt  to  their  agent,  when 
requested,  to  enable  him  to  remit  them  a  check  upon  New  York,  as 
they  required,  in  payment  of  the  premium,  which  he  informed  them 
had  been  received,  does  not  show  a  disposition  to  aflTord  any  facility 
to  the  assured  to  fulfill  the  condition  of  his  policy.  If  the  receipt 
had  been  sent  and  lost  they  could  not  have  sustained  any  loss  by  its 
miscarriage.  But  the  probability  is,  it  would  have  reached  its  desti- 
nation, as  did  their  letters  both  ways,  and  that  they  would  have 
received  a  draft  from  their  faithful  agent,  on  New  York,  for  the 
premium.  It  is  impossible  to  shut  our  eyes  to  the  fact  that  the 
company  was  largely  interested  in  defeating  these  policies;  and  con- 
siderations of  that  sort  may  have  had  more  influence  upon  their 
conduct  than  a  desire  to  promote  the  interests  of  their  policy 
holders.  I  am  well  satisfied  that,  in  tiiis  case,  they  might  Lji78 
received  the  premiums  from  the  assured  in  New  Yord  funds,  if  they 
had  been  very  desirous  to  receive  them.  At  any  rate  their  agent, 
in  receiving  payment  of  the  premium  for  1861,  in  a  draft  on  New 
York,  did  not  violate  his  instructions;  and  in  refusing  to  receive 
that  for  1862  at  Richmond,  if  he  acted  under  instmctions,  they 
were  instructions  which  the  company  had  no  right  to  give.  I  am, 
therefore,  of  opinion  to  affirm  the  judgment 

Judgmeni  ajfimud. 

Ohristiak,  J.,  and  Moncure,  P.  J.,  dissented. 

NOXB.*  See  Robinnn  y.  InUrnalUmal lAfe  Aamnroiniot  Society,  1  Am.  IV^^.  iOO. 
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Qtuulx,  appellant^  t.  The  Countt  of  Douglas. 

€Md  eatUraei  ^paifmerU  m  iuis$  under  prated — wUter. 

Ae  bolden  of  certain  gold  wamnta.asoepted  pajment  thereof  In  treasury 
notes  under  protest,  and  surrendered  ihe  warrants.  SM,  that  the  pajrees 
could  not  afterward  reooTer  the  dilferenoe  between  the  value  of  the  notes 
sad  gold  eoin« 

AcnoK  on  a  gold  oontraot  The  fiu^  are  stated  in  the  opinion 
«/theoonrt 

Clayian  d  Dames,  for  appellants. 

Clarke  d  Wells,  for  respondents. 

Lewis,  G.  J.  In  .the  year  1865  the  plaintiffs  entered  into  a  con- 
tract with  the  proper  authorities  of  Donglas  county  to  erect  a  court* 
house  for  the  sum  of  tl8,500,  to  be  paid  in  gold  or  silver  coin  of 
the  United  States.  The  building  was  completed  in  accordance 
with  agreement,  accepted  by  the  county,  and  warrants  upon  the 
building  fund  were  duly  issued  to  the  plaintiffs  for  the  full  sum  due 
them,  several  of  which  were  paid  in  coin.  About  half  the  entire 
amount,  however,  was  paid  in  treasury  notes,  the  plaintiffs  protest- 
ing against  payment  in  that  currency,  but  accepting  the  money 
and  surrendering  their  warrants. 
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This  action  is  now  brought  to  recover  the  sum  of  $4,000, 
claimecl  to  be  the  difference  between  the  value  of  the  treasury 
notes  paid  and  gold  or  silver  coin,  which  the  contract  called  for. 
The  question  is  raised  upon  general  demun*er,  whether,  upon  these 
facts,  the  plaintiffs  are  entitled  to  recover.  The  court  below  held 
not,  and  our  conclusion  is,  the  decision  is  correct  That  in  the 
mai'ket  there  is  a  difference  in  value  between  treasury  notes  and 
gold  and  silver,  and  in  all  cases  where  the  act  of  congress  has  not 
ordained  otherwise  the  courts  will,  in  enforcing  the  rights  of  con- 
tnicting  pai*ties,  recognize  that  difference,  are  propositions  which 
need  in  no  wise  be  questioned  in  this  case;  nor  will  it  be  denied  by 
counsel  for  appellants,  that  for  the  discharge  of  debts,  where  the 
parties  have  not  stipulated  for  payment  in  any  particular  kind  of 
money,  dollars  in  treasury  notes  are  the  equivalent  of  dollars  in  gold 
or  silver.  Where  the  parties  to  a  contract  have  designated  the 
kind  of  money  to  be  paid,  this  court  has  held  that  such  contract 
may  be  specifically  enforced  by  a  judgment  in  the  kind  of  dollars 
agreed  to  be  paid;  without,  however,  holding  that  even  in  such 
case  a  dollar  in  treasury  notes  is  not  equal  to  a  dollar  in  coin,  but 
simply  that  the  contract  between  parties  in  such  cases  may  be 
enforced  according  to  its  letter.  But  where  parties  make  no  distinc- 
tion between  the  different  currencies,  the  courts  are  compelled  to 
treat  them  as  equal  for  the  payment  of  all  private  debts.  Ilence,  if 
nothing  were  said  between  the  parties  in  this  case  as  to  the  kind  of 
money  to  be  paid,  a  payment  of  the  stipulated  sum  in  greenbacks 
would  unquestionably  be  held  a  complete  satisfaction  of  the  con- 
tract, and  nQ  action  could,  after  the  acceptance  of  such  money,  be 
maintained  to  recover  the  difference  in  value  between  it  and  any 
other  kind  of  money.  Is  the  case  different  when,  as  in  this  case^ 
the  creditor  accepts  treasury  notes  at  par,  in  payment  of  a  contract 
calling  for  coin  P  We  think  not.  As  already  stated,  all  debts  may 
be  discharged  in  treasury  notes,  at  their  par  value,  where  the  parties 
have  not  contracted  for  a  different  currency.  Where  is  the  differ- 
ence in  principle,  if  they  contract  for  the  payment  of  one  kind,  but  the 
creditor  afterward  accepts  the  other,  the  debtor  tendering  it  as  the 
equivalent  of  the  currency  agreed  to  be  paid  ?  In  the  first  case  the 
equality  of  the  currencies  is  acknowledged  at  the  time  of  entering 
into  the  contract;  in  the  latter,  when  the  depreciated  money  is 
bcce)  ted  in  the  execution  of  it. 

Ac  the  right  to  recover  coin  in  payment  of  a  debt  depends  entiielj 
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upon  the  action  and  contract  of  the  parties,  the  creditor  who  accepts 
treasury  notes  at  their  par  value,  in  payment  of  a  debt  payable  in 
coin,  is  precisely  in  the  same  position  as  if  he  had  not  contracteil 
for  coin  in  the  first  instance.  The  defendant  tendered  treasury 
notes  in  satisfaction  of  the  waiTants,  which  were  surrendered,  and 
thus  the  contract  between  the  parties  was  cojnpletely  executed. 
Not,  it  is  true,  according  to  its  letter  or  spirit ;  but  the  plaintiffi 
accepted  a  performance  by  the  defendant  different  in  character  from 
what  the  contract  called  for.  Was  not  this  a  complete  waiver  of 
their  right  to  subsequently  claim  damages  for  the  failure  to  perform, 
in  accordance  with  the  contract  ?  This  is  not  like  the  case  of  an 
acceptance  of  a  part  of  a  debt  in  satisfaction  of  the  whole.  In  that 
case  it  might  be  said  there  was  no  consideration  for  the  agreement  to 
relinquish  what  remained,  and,  therefore,  tlie  balance  might  be  recov- 
ered, notwithstanding  the  agreement  to  the  contrary.  But  here  the 
law  made  gold  and  treasury  notes  the  equivalent  for  the  payment  of 
this  debt,  unless  the  parties  stipulated  otherwise.  They  did  at  first 
80  stipulate,  and  the  payment  might  have  been  enforced  in  gold ; 
but  the  subsequent  acceptance  of  treasury  notes,  the  defendant  ten- 
dering them  in  satisfaction  of  the  contract,  places  the  plaintifia 
in  a  position  that  they  are  estopped  to  deny  that  the  contract  was 
folly  complied  with.  We  take  it  to  be  law  that  the  acceptance  of  a 
performance  differing  from  that  contracted  for  wiU  estop  the  party 
80  accepting  from  afterward  taking  advantage  of  the  failure  to  per- 
form in  accordance  with  the  contract.  Such  is  the  position  occupied 
by  the  plaintiffs. 

The  defendant  did  not  agree  that  the  notes  should  be  taken  at 
their  actual  value  in  the  market,  but  tendered  them  in  full  satisfac- 
tion of  the  claim  against  it  Upon  what  principle,  then,  can  it  be 
held  that  the  plaintiff^  could  accept  and  retain  them  at  a  value  not 
assented  to  by  the  defendant,  and  recover  the  difference  in  value 
between  them  and  gold  ?  If  the  plaintiffs  did  not  deem  the  pay- 
ment in  treasury  notes  a  fulfiUment  of  the  contract,  it  was  then 
their  duty  to  reject  them  entirely  and  seek  their  remedy,  if  any  they 
had,  on  the  contract  That  they  protested  against  payment  in  paper 
places  them  in  no  better  i)osition  than  if  nothing  had  been  said  by 
Qiem,  as  they  afterward  voluntarily  accepted  it  They  protested 
vith  the  tongne,  but  assented  by  their  acts. 

Judgment  affirmtd. 
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Pbogtob  y.  Jenkikos,  appellant 

(6NeT.88.) 

Aquarian  rigJUi^-^obstrtieHons —  ir^ury  to  propwiy  ab<ne, 

A.  dam  was  constructed  on  a  stream  In  a  manner  in  no  wise  iigurioas  or  preja- 
didal,  at  the  time  of  its  erection,  to  a  mill  owner  alx>v^e ;  but,  by  reason  of 
the  unusual  and  unprecedented  inflow  of  waters  from  the  working  of  mines 
located  on  the  stream  above  the  mill,  the  obstruction  became  so  great  as  to 
prevent  the  regular  and  efficient  operation  of  the  mill.  IIM,  that  the 
owner  of  the  dam  was  not  responsible  for  the  injury  thus  occasioned,  and 
that  an  ii^unctlon  would  not  lie  compelling  him  to  lower  the  dam. 

Ikjukctiok  to  restrain  the  continuance  of  a  dam  at  snch  a 
height  as  to  interfere  with  the  operation  of  a  mill  above.  The 
fiacts  are  stated  in  the  opinion  of  the  coort 

HiUyer,  Wodd  d  Deal,  for  appellant 

Henry  K.  Mitchell,  for  respondent 

Lewis,  0.  J.  1st  ^In  the  year  1865  the  plaintiff  constmcted  a 
water  mill  npon  Six  Mile  CaQon,  the  motive  power  of  the  same 
being  the  water  of  the  stream  of  said  cafion,  conducted  therefrom  by 
a  ditch  leading  from  a  point  above  the  mill  to  the  said  water-wheel. 
After  passing  over  said  wheel,  the  water  fell  into  the  channel  of 
said  stream,  and  passed  on  down  the  same,  there  being  sufiScient 
fall  from  the  bottom  of  the  wheel  to  the  channel,  and  from  there 
down  suflBcient  grade  to  the  channel,  to  enable  the  water  leaving 
the  wheel  to  pass  off  freely,  and  without  obstructing  the  working 
of  the  same.  As  to  the  defendant,  the  plaintiff  was  the  prior  appro- 
priator  of  the  water  privilege  to  the  extent  above  mentioned,  and  he 
has  since  done  nothing  by  which  he  has  lost  any  of  the  rights  so 
acquired,  or  diminished  their  extent" 

2.  ^  Subsequently  to  the  acquisition  of  plaintiff's  rights,  and  m 
October,  1867,  the  defendant  constructed  a  dam  across  the  channel 
of  said  stream,  at  a  point  about  one  hundred  and  fitly-five  feet 
below  the  wheel  of  plaintiff,  and  below  and  east  of  the  east  line  of 
plaintiff's  land,  together  with  a  waste  way,  flume  and  ditch,  for  the 
purpose  of  furnishing  water  power  for  certain  works  of  defendant 
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below.  At  the  time  of  coustrncting  said  dam,  the  defendant  was 
folly  apprised  of  the  prior  rights  of  plaintiff,  and  was  expressly  noti- 
fied by  him  not  to  obstruct  the  same  in  any  manner  to  interfere  with 
those  rights." 

3d.  '^  The  effect  of  the  construction  of  defendant's  dam  was  to 
cause  the  sediment  coming  down  said  stream  to  gather  above  the 
dam  to  the  level  of  the  bottom  of  the  ditch  leading  from  the  same, 
and  to  cause  the  water  of  the  stream  to  set  back  toward  plaintiff's 
wheel,  upon  the  same  level,  and  thus  diminish  very  materially  the 
grade  of  the  channel  below  said  wheeL  But,  at  the  time  of  its  con- 
struction, it  did  not  so  back  the  water  or  sediment,  or  diminish  the 
grade  as  to  prevent  the  free  flow  of  the  water  from  plaintiff^s  wheel, 
and  did  not  at  all  interfere  with  the  working  of  the  same." 

4th.  ^  The  dam  so  constructed  by  defendant  has  not  since  been 
altered  in  height,  and  there  has  b^n  no  alteration  of  the  level  or 
altitude  of  the  flume,  and  ditch  leading  from  the  same.  During 
the  latter  part  of  the  year  1867,  the  whole  of  the  year  1868,  and  up 

to  the day  of  June,  1869,  the  works  of  defendant  below  did 

not  in  any  manner  obstruct  or  interfere  with  the  free  flow  of  tho 
water  from  plaintiff's  wheel,  which  was  in  use  during  all  said  period, 
or  in  any  manner  obstruct  or  interfere  with  the  working  of  said 
wheel ;  and  had  the  waters  of  said  stream  continued  to  flow  down 
(o  the  said  works  of  plaintiff  and  defendant  in  their  natural  state 
and  condition  in  which  they  did  run  and  flow  down  to  the  same  at 
the  time  of  defendant's  appropriation)  and  during  the  period  afore- 
said, up  to  the day  of  June,  1869,  the  said  works  of  defendant 

would  not  materially  have  interfered  with  the  workings  of  plaintiff's 
wheel,  or  the  free  flow  of  the  water  therefrom." 

5th.  "  About  the day  of  June,  1869,  certain  parties  who  were 

in  the  possession  of  mining  claims  along  the  channel  of  said  stream, 
above  the  works  of  hoth  plaintiff  and  defendant,  adopted  a  new 
mode  of  working  their  claims,  and  of  using  the  waters  of  the  stream 
in  the  working  thereofl  They  liad  theretofore  so  used  the  waters 
as  to  permit  the  same  to  flow  down  naturally  and  regularly,  and  the 
diange  coiisisted  in  penning  the  water  up  for  longer  or  shorter 
periods,  in  reservoirs  constructed  for  that  purpose,  and  then  per- 
mitting the  same  to  escape  suddenly  and  in  large  quantities,  and 
pass  down  the  stream  with  a  flood.  The  effect  of  this  was  to  carry 
down,  by  the  power  of  the  floods  of  water  so  discharged,  large 
amounts  of  tailings  and  sediment,  collected  in  said  reservoirs  and 
Vol.  Ill— 31. 
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lying  in  the  channel  of  said  stream,  to  the  works  of  defendant^  and 
tliereby  fill  up  his  dam  above  the  ordinary  level  of  discharge,  and 
to  cause  the  same  to  accumulate  in  masses  above  said  works  as  far 
back  as  the  wheel  of  plaintiff,  and  to  cause  the  back  water  and  sedi- 
ment to  obstruct  the  free  flow  of  water  from  the  wheel  of  plain  tilT, 
and  prevent  the  regular  and  efficient  working  thereof.** 

Gth.  ^  Had  it  not  been  for  the  acts  above  mentioned,  the  works 
of  defendant  would  not  have  materially  interfered  with  the  working 
of  plaintifif 's  wheel ;  and  on  the  other  hand,  had  it  not  been  for  the 
works  of  the  defendant  the  acts  of  said  miners  would  have  done  no 
injury  to  the  plaintiff;  and  the  grade  of  the  channel  below  said 
wheel,  if  left  in  the  condition  in  which  it  was  prior  to  the  construc- 
tion of  defendant's  dam  and  ditch,  would  have  been  sufficient  to 
discharge  freely  all  the  water  and  sediment  coming  down  said 
stream,  notwithstanding  the  irregular  flow  thereofl'* 

Upon  these  facts  found  by  the  court  below,  a  decree  was  rendered 
enjoining  the  defendant  from  continuing  his  aam  at  such  a  height 
as  in  any  manner  to  interfere  with  or  retard  the  revolutions  cr 
workings  of  the  plaintiff's  water-wheel  attached  to  the  mill  and 
buildings  mentioned  in  the  complaint    The  defendant  appeals. 

But  one  question  is  presented  by  the  record,  or  need  be  tx)nsidered 
by  the  court,  namely:  Can  a  dam  et-ected  on  a  stream  in  a  manner 
in  nowise  injurious  or  prejudicial  at  the  time  of  its  erection  to  a 
mill  o^vner  above,  but  which,  by  reason  of  circumstances  happening 
subsequently,  and  which  could  not  have  been  anticipated  at  the 
time,  operating  in  connection  with  it,  and  so  causing  the  water  to 
flow  back  upon  the  mill  above,  be  held  such  obstruction  as  to 
authorize  its  abatement,  or  justify  a  recovery  of  damages  against  the 
person  so  building  the  dam  for  injury  thus  occasioned  ?  We  think 
not  Priority  of  appropriation,  where  no  other  title  exists,  undoubt- 
edly gives  the  better  right  And  the  rights  of  all  subsequent 
appropriators  are  subject  to  his  who  is  flrst  in  time.  But  others 
coming  on  the  stream  subsequently  may  appropriate  and  acquire  a 
right  to  the  surplus  or  residuum,  so  the  rights  of  each  successive 
person  appropriating  water  from  a  stream  are  subordinate  to  all 
those  previously  acquired,  and  the  rights  of  each  are  to  be  deter- 
mined by  the  condition  of  things  at  the  time  he  makes  his  appropria- 
tion. So  far  is  this  rule  carried  that  those  who  were  prior  to  him 
can  in  no  way  change  or  extend  their  use  to  his  prejudice,  but  are 
limited  to  the  rights  enjoyed  by  them  when  he  secured  his.    Nor 
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has  any  one  the  right  to  do  any  thing  which  will,  in  the  natural  or 
probable  oonrse  of  things,  curtail  or  interfere  with  the  prior  acquire<) 
rights  of  those  either  above  or  below  him  on  the  same  stream. 

The  subsequent  appropriator  only  acquires  what  has  not  been 
aecnred  by  those  prior  to  him  in  time.  But  what  he  does  thus 
iecure  is  as  a1>so1ate  and  perfect,  and  free  from  any  right  of  others 
to  interfere  with  it,  as  the  rights  of  those  before  him  are  secure  from 
interference  by  him.  Upon  what  principle,  then,  can  it  be  held  that 
he  is  responsible  for  injuries  resulting  to  the  prior  appropriators, 
occaisioned  not  immediately  by  his  acts  of  appropriation,  but  by 
unforeseen  and  fortuitous  circumstances  happening  after  his  appro- 
priation, and  acting  in  connection  with  the  means  employed  by  him 
to  appropriate  the  surplus  water  ? 

Here  the  defendant  had  the  undoubted  right  to  make  use  of  all 
the  water  flowing  from  the  plaintiff's  mill,  and  to  build  a  dam  or 
employ  any  other  means  of  appropriation  not  prejudicial  to  the 
rights  of  the  plaintifEl  But  at  the  time  Jennings  buixt  his  dam  it 
did  not  in  any  way  interfere  with  the  right  of  Proctor,  nor  is  it 
claimed  that  in  the  ordinary  course  of  things  it  would  have  done  so, 
or  that  it  could  have  been  anticipated  that  the  immediate  cause  of 
the  injury  would  have  occurred.  Under  such  circumstances,  the  law, 
we  think,  does  not  hold  the  defendant  liable,  nor  adjudge  his  dam 
such  an  obstruction  or  nuisance  as  may  be  abated. 

Tlie  Inhabitants  of  China  v.  So-uthwick  et  al,  3  Fairf.  238,  was 
an  action  on  the  case  brought  to  recover  damages  for  an  injury  done 
to  the  plaintiffs'  bridge  at  the  head  of  twelve-mile  pond,  raised,  as 
it  was  alle^^ed,  by  the  defendants  at  the  outlet  of  the  pond.  It  ap- 
peared that  the  defendants  built  the  dam  at  the  point  designated^ 
and  thereby  raised  a  head  of  water,  but  not  so  high  as  to  flow  or 
injure  the  bridge  of  plaintiffs.  Afterward,  however,  by  heavy  rains 
and  a  violent  storm  of  wind  the  waters  were  thrown  ui)on  the 
bridge,  and  it  was  destroyed.  The  court  held  the  defendants  not 
liable,  saying:  '^The  jury  found  that  the  head  of  water  raised  by 
the  defendants'  dam  was  not,  at  the  period  complained  of,  high 
aiongl  to  flow  the  plaintiffs'  bridge  or  do  damage  thereto.  Its 
erection,  then,  was  a  lawful  act,  not  in  itself  calculated  to  do  any 
injury  to  the  plaintiffs.  Their  loss  was  occasioned,  as  the  jury  have 
found,  by  great  rains,  or  by  the  violence  of  the  wind.  If  the  dam 
had  not  raised  the  water  to  a  certain  height,  the  rain  or  the  wind 
iuperadded  might  not  have  done  the  damage.    It  may  have  been 
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oue,  then^  of  a  series  of  causes  to  which  the  injury  may  be  indirectly 
ascribed.  Their  connectioii,  however,  was  fortuitous,  and  resulted 
from  an  extraordinary  and  unusual  state  of  things.  Neither  the 
rain  nor  the  wind  was  caused  by  the  dam.  The  bridge  had  con- 
tinued unimpaired  for  a  series  of  years,  while  the  dam  was  higher 
than  it  was  when  the  bridge  was  carried  away.  Such  an  event 
could  not,  therefore,  have  been  reasonably  calculated  upon  or  fore- 
seen. It  would  be  carrying  the  doctrine  of  liability  to  a  most 
unreasonable  length  to  run  up  a  succession  of  causes  and  hold  each 
responsible  for  what  followed,  especially  where  the  connection  was 
casual  and  unexpected,  as  it  was  here,  and  where  that  which  is 
attempted  to  be  charged  was  in  itself  innocent  The  law  gives  no 
encouragement  to  speculations  of  this  sort  It  rejects  them  at  once. 
Hence,  the  legal  maxim :  Causa  propinqua  non  remota  spectatur. 

*  *  *  If  there  had  been  no  dam,  the  injury  might  not  have 
happened ;  but  the  defendant  had  the  right  to  erect  it,  and  that 
without  being  held  answerable  for  remote  and  uuibreseen  causes." 

Again,  the  same  rule  is  thus  laid  down  in  Bell  v.  McClitUocky  9 
Watts,  119 :  "  When  the  plaintiff  erected  his  dam,  he  was  bound  to 
notice  not  only  its  effects  at  the  time,  but  its  effects  at  all  seasons 
as  well.  In  this  stream,  as  well  as  all  other  large  streams  which  fall 
into  the  Alleghany  river,  there  are  regular  freshets  or  floods  which 
siKell  the  volume  of  water,  and  thereby  enable  the  inhabitants  to 
raft  down  the  river  the  various  products  of  the  country.  They  are 
expected  with  considerable  certainty  at  fixed  times  and  seasons.  It 
was  the  duty  of  the  plaintiff  with  reference  to  this,  which  is  at 
least  of  yearly  occurrence,  to  calculate  the  immediate  probable 
effects  the  dam  would  have  at  all  seasons  of  the  year  on  the  property 
of  his  neighbors  above  as  well  as  below  his  erection.  A  neglect  to 
use  the  necessary  precaution,  or  a  miscalculation  of  its  effects, 
where  it  works  an  injury  to  another,  may  be  compensated  in  dam- 
ages. But  wliere  the  injury  arises  from  some  cause  out  of  tJie  ordin* 
ary  course^  from  some  unusual  cause,  as,  for  instance,  from  a  flood 
or  freshet  such  as  has  been  described  by  the  witnesses,  the  owner  of 
the  dam  is  not  liable  to  damages.  It  is  damnum  absque  injuria. 
They  are  not  such  accidents  as  ordinary  foresight  or  prudence  can 
guard  against,  and  for  this  reason  a  'distinction  has  been  taken  as 
to  the  liability  of  the  party.'*  See  also  Angell  on  Water  Courses, 
^di7,etseq. 

By  the  rule  adopted  in  these  cases,  which  seems  not  only  a  cor- 
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rect  bat  just  one,  it  was  incumbent  on  the  defendant  to  so  erect  his 
dam  that  it  would  do  no  injury  to  the  plaintiff,  either  under  the 
then  existing  circumstances,  or  such  as  might  be  anticipated  to 
happen  in  the  future ;  but  he  was  not  required  to  go  further,  nor 
where  he  has  used  such  precaution  is  he  liable  for  injuries  resulting 
from  causes  which  could  not  be  foreseen  in  conjunction  with  hia 
dam.     Such  is  the  result  of  the  rule  when  applied  to  this  case. 

That  he  could  not  have  foreseen  or  anticipated  the  new  mode  of 
working  the  mines  above  himself  and  plaintiff  is  a  self-eyident 
proposition,  if,  as  found  by  the  court  below^  it  were  in  tact  a  new 
process. 
The  decree  must  be  vacated.    It  is  so  ordered. 


JoHKBOK  T.  WsLLS,  Fabgo  &  Oo.,  appellant!. 

<9NeT.tM.> 

Oommim  earH&r^it^riei  to  pasienger^meoiurs  tifdamag€$, 

b  IB  action  against  a  common  carrier  for  hijnriea  snstained  by  a  passenger 
IB  instmction  allowing  the  Jury,  In  estimating  damages,  to  consider  the 
"diancter  "  of  the  plaintiff,  or  his  "  pain  of  mind  "  aside  and  distinct  from 
his  bodily  suffering,  is  error. 

AcnoN  to  recover  for  injuries  sustained  by  a  passenger  in  conse* 
qnence  of  the  upsetting  of  a  stage  coach.  The  principal  point  in 
fte  case  is  in  reference  to  the  charge  to  the  jury,  which  is  set  forth 
in  the  opinion  of  the  court 

Oarher  d  Thornton  and  A.  C.  ElliSy  for  appellants. 

Thomas  P.  ffawley,  for  respondent,  cited  Fairchild  v.  Cbi  8tag% 
Oo^  13  CaL  601 ;  Ransom  v.  K  Y,  £  Erie  R  It.  Co.,  15  N.  Y.  416; 
Mofw  V.  Auburn  d  8.  R.  R.  Co.,  10  Barb.  623 ;  Curtis  v.  Rochester 
f&RR.  Co.,  id.  291 ;  18  N.  Y.  542;  Williams  v.  Vanderbilt,  28 
id.  224 ;  Canning  v.  Inhabitants,  etc.,  1  Oush.  452,  in  support  of 
the  position  that  pain  of  mind  may  be  considered  in  estimating 
^damages  for  injories  sustained  by  passengers. 
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Whithak,  J.  It  is  nrged  that  ^^  the  erroneous  charge  of  a  judge 
having  no  bearing  on  the  issues  should  be  disregarded  on  a  motion 
for  new  trial/'  and  ^'the  giving  of  an  instruction  inapplicable  to  the 
evidence  is  not  a  &tal  error  for  which  a  new  trial  will  be  granted.^ 
Within  proper  bounds,  and  in  cases  perfectly  clear,  these  proposi- 
tions are  true,  but  they  do  not  touch  this  case,  as  will  be  seen  by 
the  recital  of  the  instruction  complained  of^  which  was  vital  to  the 
case,  and,  if  wrong,  must  necessarily  have  misled  the  jury.  Here 
it  is: 

^^In  estimating  damages,  the  jury  should  take  into  consideration 
the  bodily  suffering  of  the  plaintiff,  his  pain  of  mind,  his  character 
and  his  business,  also  all  expenses,  if  any,  incurred  on  account  of 
the  injuries  he  received,  and  the  employment  of  physicians,  and 
nurses,  medicines  imd  board,  and  also  whether  the  injuries  are  likely 
to  be  permanent** 

The  law  is  well  settled  that,  in  an  action  like  the  present,  a  plaintiff 
may  recover  for  bodily  suffering;  though  were  it  a  new  question, 
it  may  well  be  doubted  whether  any  satisfactory  reason  could  be 
given  for  the  rule,  upon  the  received  theory  of  the  action,  which  is 
purely  compensation  for  the  injury;  as  it  is  diflScult  to  conceive 
how  bodily  pain  or  suffering  can  be  estimated  in  dollars  and  cents. 
Such,  however,  is  the  undoubted  rule  upon  authority. 

Omitting  the  words,  ^^his  pain  of  mind,  his  character,"  the 
remainder  of  the  instruction  states  the  law  correctly,  and  was  appli- 
cable to  the  pleadings  and  evidence  in  this  case.  Whether  these 
words  should  have  been  used  is  the  question  here,  as  they  present 
two  distinct  elements  of  danger  for  the  consideration  of  the  jury, 
and  must  be  supposed  to  have  influenced  the  amount  of  the  ver- 
dict more  or  less — how  much  or  how  little  it  is  impossible  to  telL 

Of  course,  there  can  be  no  bodily  suffering  without  pain  of  mind, 
and  to  that  extent  pain  of  mind  is  a  proper  subject  for  compensa- 
tion ;  but  in  such  consideration  there  is  no  subdivision.  The  prop- 
osition here  is,  that,  as  a  distinct  and  separate  cause  of  damage, 
such  pain  may  be  estimated.  In  the  authorities  there  is  an  appa- 
rent confusion,  but  more  apparent  than  reaL  Mr*  Maynb  says: 
'^  Pain  and  suffering  undergone  by  the  plaintiff  are  also  a  ground 
of  damage.'*  Mayne  on  the  Law  of  Dam.  264.  This  Ian* 
guage  is  very  gf^neral,  and  the  only  citation  in  its  support  is  the 
case  of  Blake  v.  Midland  Railway  Co.,  18  Q.  B.  Ill ;  A.  &  R 
no.    That  action  was  brought  by  a  widow  on  the  death  of  het 
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husband,  and  Coleridge,  J.,  deciding  that  in  such  a  case  mental 
anguish  could  not  be  considered,  utters  the  following  dicftum: 
''When  an  action  is  brought  by  an  individual  for  a  personal  wrong, 
the  jury  in  assessing  the  damages  can  with  little  difficulty  award 
him  a  sokUium  for  his  mental  sufferings  alone,  with  an  indemnity 
for  his  pecuniary  loss."  This  decides  nothing,  although  the  dictum 
of  a  wise  judge. 

The  rule  is  stated  in  a  recent  work  as  follows :  ''  In  an  action  for 
negligent  injury  to  the  person  of  the  plaintiff  he  may  recover  *  * 
a  fair  compensation  for  the  physical  and  mental  suffering  caused  by 
the  injury.**  Upon  the  word  "  mental "  is  this  note :  "  The  jury  in 
estimating  the  damages  may  take  into  consideration  the  anxiety 
and  mental  suffering  of  the  plaintiff  at  the  time  of  the  occurrence 
of  the  injury,  naturally  incident  to  the  risk  and  danger  of  the  occa- 
sion.*' ^  The  mental  suffering  and  anxiety  caused  by  the  apprehen- 
sion of  danger,  or  by  efforts  to  escape  from  the  consequences  of  the 
injury,  may  be  considered  by  the  jury.**  Shear.  &  Red.  on  Neg. 
662,  663,  §  606.  To  maintain  these  propositions,  three  cases  are 
cited,  two  firom  Connecticut  and  one  from  Massachusetts. 

The  case  of  Masters  v.  Warren,  27  Conn.  293,  is  simply  affirma- 
tory  of  Seger  v.  BurkJianistedy  22  id.  298,  so  it  will  be  sufficient 
to  quote  the  language  of  the  latter,  which  is  to  this  effect:  *^  Such 
actual  injury  is  not  confined  to  the  wounds  and  bruises  upon  his 
body,  but  extends  to  his  mental  suffering.  His  mind  is  no  less  a 
part  of  his  person  than  his  body ;  and  the  sufferings  of  the  former 
ire  oftentimes  more  acute  and  also  more  lasting  than  of  the  latter. 
Indeed,  the  sufferings  of  each  freqiietUlyy  if  not  ustiatttf^  are  {act  f) 
reciprocally  on  the  oilier.  The  dismay  and  consequent  shock  to  the 
feelings  which  is  produced  by  the  danger  attending  a  personal  injury, 
not  only  aggravate  it,  but  are  frequently  so  appalling  as  to  suspend 
the  reason  and  disable  a  person  from  warding  it  off;  and  to  say  that 
it  does  not  enter  into  the  character  and  extent  of  the  actual  injury, 
and  form  a  part  of  it,  would  be  an  affront  to  common  sense. 

In  the  Massachusetts  case,  Metoalf,  J.,  says:  ^'The  argument  for 
the  defendant  assumes  that  the  plaintiff  sustained  no  injury  in  his 
person  within  the  meaning  of  the  statute,  but  merely  incurred  risk 
and  peril  which  caused  fright  and  mental  suffering.  If  such  were 
the  fact,  the  verdict  would  be  contrary  to  law.  But  we  must  snp- 
pose  that  the  jury,  under  the  instruction  given  to  them,  found  that 
the  plaintiff  received  an  injury  in  his  person — a  bodily  injury — 
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&ud  that  they  did  not  return  their  verdict  for  damages  sustainecl 
by  mere  mental  suffering,  caused  by  the  risk  and  peril  which  he 
incurred.  And  though  that  bodily  injury  may  have  been  very 
small,  yet  if  it  was  a  ground  of  action  within  the  statute,  and 
caused  mental  suffering  to  the  plaintiff,  that  suffering  was  a  part  of 
the  injury  for  which  he  was  entitled  to  damages.^  Canning  v. 
WiUiamstown,  1  Cush.  452. 

Upon  a  close  examination  of  the  facts  and  full  opinion  in  the 
cases  cited,  it  will  appear  that  the  mental  suffering  allowed  for 
therein  was  that  preceding  and  at  the  time  of  the  injury.  So  that 
they  do  not  go  so  t&r,  nor  make  the  allowance  so  general,  as  the 
instruction  in  the  present  case ;  but  even  thus  restricted,  they  intro- 
duce ah  element  dangerous,  because  purely  imaginative.  How  can 
such  damages  be  estimated  in  money  ?  The  mental  agony  of  a 
timid  woman  would  be  entirely  different  from  that  of  a  bold  man. 
No  two  cases  could  be  weighed  in  like  scales.  To  properly  estimate 
such  a  cause  of  damage,  the  door  must  oe  opened  to  the  realms  of 
philosophy,  physiology  and  psychology.  Again,  the  cases  do  not 
cohere.  Connecticut  says  the  ^*  mind  is  ho  less  a  part  of  the' person 
than  th.)  body;"  and  hence  there  need  be  no  bodily  injury  to  allow 
A  recovery,  but  Massachusetts  says,  there  ihust  be  home  bodily  injury 
upon  Which  to  base  the  action. 

As  th6  object  here  is  to  trace  this  rule,  if  rule  there  be,  allowing 
damages  for  mental  pain,  and  to  ascertain,  if  possible,  its  basis,  and 
to  consider  if  that  be  sound;  note  in  this  connection  that  the  Hon; 
IsAAO  T.  Redpield,  in  a  work  equally  recent,  states  the  rule  thus: 
^  But  it  has  always  been  held  in  this  country,  that  the  bodily  pain 
and  suffering  caused  by  an  injury  for  which  one  party  is  legally 
entitled  to  claim  compensation  of  the  other,  were  legitimate  ele- 
ments, to  be  proved  and  considered  by  the  jury  in  estimating  the 
pecuniary  compensation  which  they  shall  award,  notwithstandin<:f 
the  difficulty  of  reducing  pain  and  pence  to  a  common  measure." 
"In  actions  against  carriers  of  passengers  for  injuries,  there  seem, 
as  we  have  said,  to  be  no  well-defined  rules  for  estimating  damages. 
It  is  a  matter  to  be  submitted  to  the  sound  discretion  and  judgment 
of  the  jury,  who  are  to  consider  the  actual  loss  to  the  plaintiff, 
present  and  prospective,  which  is  the  very  lowest  amount  they  will 
feel  justified  in  giving  in  any  case.  Beyond  this,  any  rule  for  dam- 
ages must  be  regarded  as  more  or  less  terra  tncognita"  Redf.  on 
Oarr.,  §§  431,  433. 
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Here,  it  will  be  seen,  the  author  ignores  mental  pain  as  any  sepa* 
rate  and  distinct  element  of  damage.  He  reiterates  the  same  doc- 
trine In  another  work.    Bedf.  on  the  Law  of  Bailw.  222. 

Mr.  Sedgwick  says :  **  The  damages  for  a  personal  injury  in  cases 
of  simple  trespass,  free  from  malice,  or  of  simple  negligence  (where 
the  rule  seews  to  be  the  same),  should,  as  far  as  a  money  standard  is 
applicable,  1^  such  as  to  compensate  the  injured  party  for  such  loss 
of  time,  medicine  and  other  expenses,  physical  pain,  and  as  it  seems 
also  mental  distress,  as  are  fairly  and  reasonably  the  plain  conse- 
quence to  him  of  the  injury."  ♦  ♦  ♦  «  The  latter  element  of  com- 
pensation is  very  clearly  justified  by  the  decisions  in  the  State  of 
Connecticut,  which  hold  tiiat  the  plaintiff  is  entitled  to  a  pecuniary 
equivalent  for  the  apprehensions  and  anguish  of  mind  naturally 
excited  by  the  risk  and  danger  at  the  time  of  the  injury.^  Seger 
V.  Barkkamstedj  22  Conn.  290;  Masters  v.  Toion  Of  Warren,  27 
id.  293 ;  Lawrence  v.  ffousatonic  R.  R.  Co.,  29  id.  390. 

So  also  in  Maine.  Mason  v.  The  Inhabitants  of  Ellsworth,  32 
Me.  271.  And  in  California.  Fairchild  v.  Cal  Stage  Co.,  13  Cal. 
599.  So  in  a  very  late  case  the  supreme  court  of  the  United  States 
say,  that  in  these  actions  ^*  there  can  be  no  fixed  measure  of  compen- 
sation for  the  pain  and  anguish  of  body  and  mind,  nor  for  the  loss 
of  time  and  care  in  businesjs,  or  the  permanent  injury  to  health  and 
body.*"  Illinois  Central  R.  R.  Co.  v.  Barron,  6  Wall.  90 ;  Sedg.  on 
Dam.  648,  note.  It  will  be  seen  that  the  author  takes  the  same 
view  of  the  scope  of  the  Connecticut  cases  as  has  been  hereinbefore 


The  Maine  case  does  not  sustain  the  text,  as  Howard,  J.,  there 
says:  ^The  jury  were  instructed  that,  in  their  assessment  of  the 
damage,  they  should  compensate  the  plaintiff  for  his  suffering  of 
bodily  pain.  We  consider  that  ruling  to  be  correct,  and  that  it 
is  in  harmony  with  the  decisions  in  this  and  in  other  States,  and 
that  it  is  now  the  settled  doctrine."  Verrill  v.  Minot,  31  Me. 
899.  Tbnnby,  J.:  "It  has  been  settled  in  Verrill  v.  Minot,  that 
such  an  allowance  is  proper.'*  The  objection  was  that  "  the  instruc- 
tion that  the  jury  should  compensate  for  bodily  pain  was  erroneous." 

Turning  to  VerriU  r.  Minot,  we  find  the  same  state  of  facts ;  the 
objection  being  that  "the  bodily  pain  was  not  a  legitimate  item  of 
dunage.  There  is  no  standard  to  compute  by.  The  allowance  of  -t 
arose  firom  assimilating  the  suffering  to  that  in  slander."  To  which 
tte  court  replies:  "The  statute  allows  a  recovery  for  'bodily 
Vol.  IIL— 32 
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injury/  That  is  something  else  than  loss  of  time'and  expenses. 
Pain  is  a  part  of  bodily  injury  inherent  in  it.  Though  difficult  to 
admeasure  and  assess,  the  injured  party  is  entitled  to  recover  for  it 
It  must  be  confided  to  the  sound  discretion  of  the  jury."  Thus  it 
a])pears  that  the  rule  in  Maine  is  precisely  the  same  as  intimated 
heretofore  in  this  decision. 

In  Fairchild  t.  CclL  Stage  Co.y  13  Cal.  599,  this  important  ques- 
tion is  thus  curtly  settled:  ''The  fourth  instruction  is  objected  to 
because  it  asserts  that  the  plaintifT,  if  entitled  to  recover,  may 
recover  damages  for  '  mental  anguish.'  We  cannot  see  why  com- 
pensation should  not  as  well  be  given  for  pain  of  mind,  as  pain 
of  body."  Counsel  in  the  case,  in  support  of  the  instruction,  cite 
only  the  oft-repeated  case  of  22  Connecticut. 

In  the  supreme  court  of  the  United  States,  it  is  said  argumenta- 
tively  solely,  in  an  action  for  damages  in  the  death  of  a  party,  that» 
^  if  the  suit  is  brought  by  the  party,  there  can  be  no  fixed  measure 
of  compensation .  for  the  pain  and  anguish  of  iiody  and  mind,  nor 
for  the  loss  of  time  and  care  in  business,  or  the  permanent  injury  to 
health  and  body."    R.  R.  Co.  v.  Barron^  6  WaL  90. 

When  it  appears,  as  has  been  shown,  that  the  author's  text 
depends  entirely  upon  a  dictum  of  the  supreme  court  of  the  United 
States  and  the  cases  from  Connecticut,  it  is  not  surprising  that  be 
guardedly  says:  ''And  as  it  seems  also  niental  distress:"  there  is  no 
warrant  for  putting  it  any  stronger,  if  so  strongly. 

Counsel  for  respondent  in  support  of  the  instruction,  cites  some 
of  the  cases  already  referred  to,  and  several  others,  none  of  which, 
however,  even  apparently  support  the  point  under  discussion  except 
that  of  Ransom  v.  77ie  N.  Y.  £  Erie  R.  R.  Co.,  16  N.  Y-  416,  and 
there  the  question  did  not  arise,  as  will  be  seen  by  reference  to  the 
instruction,  which  was,  that  ^  the  plaintiff  was  entitled  to  recover 
the  necessary  expenses  he  had  incurred  for  nursing  and  medical  aid, 
for  the  bodily  p.un  and  suffering  resulting  from  the  injuries,"  ♦  ♦  ♦ 
and  the  exception  was,  "  to  that  part  of  the  charge  in  which  the 
judge  stated  that  the  jury  might  award  damages  to  the  plaintiff 
for  his  bodily  pain  and  suffering."  The  case  in  10  Barbour,  relied 
on  by  the  court  in  15  New  York,  and  by  counsel  in  this  case,  is 
certainly  against  their  position,  for  the  court  there  says,  "exemplary 
01  punitory  damages,  or  smart  money,  as  they  are  sometimes  called, 
aie  given  by  way  of  punishment  for  intentional  wrong,  and  to 
operate  as  an  example  to  others.    The  law  in  such  cases  looks 
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beyond  the  act  and  its  injurious  consequences  to  the  motives,  and 
metes  out  its  punishment  to  that  also.  In  such  cases,  the  compen- 
sation for  the  actual  pecuniary  damage  is  rather  subsidiary  and 
ucidentaL  There  the  mental  suffering,  the  injured  feelings,  the 
sense  of  injustice,  of  wrong  or  insult  on  the  part  of  the  sufferer, 
enter  largely  into  the  account,  and  the  measure  of  justice  is  gradu- 
ated by  that  of  the  offender's  turpitude.  Here  the  damages  are 
strictly  compensatory  for  the  actnal  injury,  of  which  the  bodily 
pain  and  suffering  were  an  essential  pari  Nothing  was  authorized 
to  be  allowed  by  way  of  punishment  or  example  in  reference  to 
motives,  or  by  way  of  compensation  for  the  trouble  of  seeking 
redress."  Morse  v.  Auburn  di  Syracuse  IL  IL  Co.y  10  Barb.  625. 
Here  the  rule  is  correctly  stated  as  laid  down  by  Oreenleafl  '^  In- 
juries to  the  person  or  to  the  reputation  consist  in  the  pain 
inflicted,  whether  bodily  or  mental,  and  in  the  expenses  and  loss  of 
property  which  they  occasion.  The  jury,  therefore,  in  the  estima- 
tion of  damages,  are  to  consider,  not  only  the'  direct  expenses 
ineorred  by  the  plaintiff,  but  the  loss  of  his  time,  his  bodily  suffer- 
ings, and,  if  the  injury  was  willfiil,  his  mental  agony  also."  2 
GreenL  Ev.,  §  267. 

It  is  safe  to  say  that  no  well-considered  case  can  be  found  to 
support  the  instruction  in  the  present.  Where  damages  have  been 
allowed  for  mental  pain  as  an  element  of  damage  distinct  from 
bodily  suffering,  it  will  be  found  that  it  was  for  mental  agony  at  the 
time  of  the  accident,  and  the  authority  to  support  that  allowance 
is  so  slight  that  it  is  unsafe  to  follow. 

Many  cases  will  be  found  where  language  has  been  used  seem- 
ingly warranting  the  instruction  under  consideration ;  but  upon  a 
careful  review  it  will  be  seen  that  the  expressions  either  were  purely 
dicta,  or  else  were  unwarranted  by  the  facts  or  Jaw  given  the  jury, 
or  were  uttered  upon  the  thepry  that  something  other  than  com- 
pensation should  be  recovered. 

Look  at  the  cases  (and  in  those  before  cited,  with  those  now  to 
be,  all  are  included  which  a  tolerably  extended  examination  has 
been  able  to  find) :  The  California  case  has  already  been  noticed ; 
a  similar  one  exists  in  Maryland.  In  response  to  an  objection 
to  an  instruction,  directing  the  jury  in  estimating  plaintiff's  dam- 
ages to  consider 'Hhe  physical  and  mental  suffering  he  sustained  by 
such  injury,'*  the  court  says :  *•  There  was  no  error  in  the  insimc* 
don  given  under  the  plaintiff's  third  prayer.''     Only  that,  and 
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nothing  more!  And  in  the  same  opinion  the  section  of  Greenleaf 
jnst  quoted  is  cited  with  approval,  the  court  ignoring  or  overlook- 
ing in  its  decision  the  word  "  willful"  Stockton  v.  Frey^  4  Gill. 
406. 

In  Pennsylvania,  the  instruction  of  the  court  of  common  pleas^ 
was  that  '^  the  pain  and  personal  afSiction  incident  to  the  injury 
were  to  be  compensated  in  damages ; ''  and  the  supreme  court  says : 
''It  is  undoubtedly  true  that,  in  some  actions  for  personal  injuries,, 
juries  in  estimating  the  damages  are  to  take  into  consideration  the 
personal  suffering  caused  by  the  wrong/'  So  are  the  decisions.  In 
cases  of  libel  or  slander,  of  willful  torts  to  the  person,  and  in  cases^ 
of  negligence  other  than  those  that  are  breaches  of  contract,  in 
cases  of  negligence  which  causes  a  personal  injury,  it  has  often  been 
held  that  a  jury  may  take  into  consideration  the  bodily  and  mental 
pain  attendant  on  the  injury. 

It  must  be  admitted  that  it  is  no  more  possible  to  determine  the 
pecuniary  value  of  pain,  in  this  class  ofcasei,  than  in  such  a  one  a» 
we  now  have  before  us.  But  such  actions  are  not  remedies  sought 
for  broken  contracts.  The  wrongs  complained  of  bear  a  nearer 
resemblance  to  a  public  offense.  In  assessing  damages  in  such 
actions,  juries  are  always  allowed  a  larger  license  than  in  actions  on 
contracts,  and  with  some  reason.  In  this  State,  at  least,  it  seems  to 
be  the  doctrine,  that  the  circumatances  attending  such  injuries  may 
warrant  an  assessment  of  damages  beyond  those  that  are  merely 
compensatory.  It  might  well  be,  therefore,  that  a  different  rule 
should  be  applied  to  them  from  that  which  should  be  applied  in 
suits  in  broken  contracts.  Yet  it  is  not  to  be  denied  that  the 
authorities  recognize  no  such  difference.  In  this  State,  the  question 
has  never  directly  arisen ;  but  1  know  of  no  decision  anywhere,  that 
a  passenger  personally  injured  by  the  neglect  of  a  carrier  to  trans- 
port him  safely  has  been  denied  compensation  for  the  pain  caused 
by  the  injury.  Such  compensation  is  denied  to  one  who  sues  for 
injury  to  his  relative  rights ;  but  the  immediate  sufferer  has  been 
held  entitled  to  it,  whenever  the  question  has  been  raised.  And 
that  such  is  the  law  is  shown  by  the  precedents.  Chitty,  in  the 
second  volume  of  his  work  on  Pleading,  page  647,  gives  the  form 
of  a  declaration  by  a  passenger  against  the  owners  of  a  stage  coach 
for  overloading  and  improperly  driving  it,  whereby  the  coach- 
was  overturned  and  the  plaintiff's  leg  was  broken.  In  each  of 
the  courts  iho  great  pain  of  the  plaintiff  is  laid  as  a  substantial 
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injorj.  And  so  far  as  any  decisions  of  the  English  courts  are  to  b$ 
found  upon  this  subject,  they  recognize  the  right  of  a  plaintiff  to 
damages  for  such  a  cause.  In  Theobald  v.  Tlie  Railway  Passenger 
Assurance  Co.y  K  L.  &  Eq.  432,  where  it  appeared  that  the  defend* 
ant  had  undertaken  to  pay  a  reasonable  compensation  for  any  per- 
sonal injury  reoeiyed  while  traveling  in  a  railway  car,  it  was  held  by 
the  oourt  of  exchequer  that  the  expense,  pain  and  loss  of  the  plain- 
tiff  were  proi)er  subjects,  and  the  only  proper  subjects>  to  be  con- 
sidered in  assessing  the  damages.  In  Morse  y.  Hie  AvJmrn  <S 
Syracuse  R.  R.  Co^  10  Barb.  621,  and  in  Curtis  y.  Hie  Rochester 
&  Syracuse  R.  R.  Co^  id.  283,  it  was  decided  that,  in  actions  against 
passenger  carriers  for  negligence  resulting  in  personal  hurts,  bodily 
pain  amd  suffering  are  part  and  parcel  of  the  injury,  for  which  the 
injured  party  is  as  much  entitled  to  compensation  in  damages  as  for 
the  lost"  of  time  and  the  outlay  of  money. 

These  cases  were  reviewed  by  thy  court  of  appeals  in  Ransom  v« 
The  New  York  S  Brie  R  R.  Co^  15  N.  Y.  ^1  Smith)  415,  before 
noticed,  and  the  doctrine  asserted  in  them  re-asserteJ.  I  do  not 
find  that  it  has  been  even  doubted  in  any  court.  Juries  are 
required  to  estimate,  in  the  best  way  they  can,  what  is  a  just  recom- 
pense for  pain  suffered.  Though  we  have  no  decisions  iu  tnis  State^ 
we  have  dicta  of  judges  sufficient  to  indicate  the  same  opinion  of 
the  law. 

In  Laing  v.  Colder ^  8  Barr.  479,  which  was  an  action  against  a 
passenger  carrier  for  negligence,  whereby  the  plaintiff's  arm  was 
broken  while  he  was  traveling  in  a  railroad  car,  Judge  Bell,  in 
delivering  the  opinion  of  this  court,  remarked  that  '^  injuries  to  the 
person  consist  in  the  pain  suffered,  bodily  or  mental,  and  in  the 
expenses  and  loss  of  property  they  occasion.  In  estimating  dam- 
ages, the  jury  may  consider,  not  only  the  direct  expenses  incurred  by 
the  plaintiff,  but  the  loss  of  his  time,  the  bodily  suffering  endured, 
and  any  incurable  hurt  inflicted,  for  these  may  be  classed  among 
necessary  results."  A  similar  remark  was  made  by  the  present 
chief  justice,  in  Pennsylvania  R.  R.  Co.  v.  KeUyy  7  Casey,  379. 
Some  of  these  cases  recognize  the  difficulty  of  applying  a  pecuniary 
balm  to  suffering,  but  deny  that  this  furnishes  any  reason  why  it 
should  not  be  done.  It  must,  therefore,  be  considered  as  a  rule  of 
law,  that,  in  actions  for  personal  injuries  sustained  by  a  passenger  in 
consenuence  of  the  negligence  of  a  passenger  carrier,  plaintiffs  are 
entitled  to  recover  pecuniary  compensation  for  pain  suffered,  and 
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that  juries  in  assessing  damages  may  consider  that  as  an  element 
Pennsylvania  R.  R.  Co.  t.  AUeUy  63  Penn.  276. 

With  the  final  conclusion  of  this  opinion  no  fault  is  to  be  fouuj. 
Such  is  undoubtedly  the  law;  but  all  that  is  therein  said  about 
mental  sufiering  as  a  distinct  element  of  damages  is  uncalled  for  by 
the  case;  based  upon  the  idea  of  punishment  to  defendant,  rather 
than  compensation  to  the  plaintiff,  a  rule  unknown  to  the  law  in 
actions  of  the  kind  considered,  and  the  authorities  cited  do  not  sus- 
tain the  position  taken.  This  is  evident  on  reading  the  quotation 
as  to  the  citations  in  the  English  case  and  in  those  from  New  York. 
In  Laing  v.  Colder^  the  dictum  of  Judge  Bell  is  not  included  in  the 
rule  he  lays  down,  which  is  correct;  and  the  natural  conclusion  is, 
that  he  did  not  mean  to'  specify  mental  pain  disconnected  with 
physical  suffering  as  a  separate  element  of  damage. 

The  remark  made  by  Judge  Woodward  in  7  Casey  was,  that  "  it 
was  proper  for  the  jury  to  understand  that  the  sufferings  endured 
by  the  boy,  and  the  disfiguration  of  his  lorm,  and  whatever  was 
merely  personal  to  him,  should  not  enter  into  the  estimate  of  the 
fathei^s  damages,  because  for  this  the  son  would  have  a  right  tf 
action."  There  is  no  doubt  about  the  proposition,  but  how  it  senef 
to  sustain  the  idea  that  mental  suffering  may  be  distinctively 
allowed  for  is  difiScult  to  see. 

The  rule  as  laid  down  in  Laing  v.  Colder^  8  Barr.,  is  substantially 
the  one  universally  followed.  Probably  the  desire  to  afford  full  re- 
lief to  plaintiff  has  occasioned  the  somewhat  lax  expressions  which 
may  be  noticed  in  the  cases  quoted  as  to  mental  suffering.  The 
desire  is  laudable,  but  the  means  suggested  for  its  accomplishment 
are  entirely  too  speculative.  It  is  diflScuIt  to  estimate  by  any 
pecuniary  standard  bodily  pain ;  how  much  more  so  to  weigh  the 
sufferings  of  the  mind,  as  distinct  therefrom. 

In  the  case  of  Tlieohald  v.  Railway  Paasengert?  Assurance  Cotn' 
pany,  referred  to  in  Pennsylvania  R.  R.  Co.  v.  Allen,  just  quoted, 
Ch.  B.  Pollock  says:  "  A  jury  most  certainly  have  a  right  to  give 
compensation  for  bodily  suffering  unintentionally  inflicted;  but 
when  I  was  at  the  bar  I  nover  made  a  claim  in  respect  of  it,  for  I 
look  on  it,  not  so  much  as  a  means  of  compensating  the  iujured 
person,  as  of  damaging  the  opposite  party.'^ 

Though  unacknowledged,  it  is  not  improbable  that  some  idea  of 
punishment  to  defendants  prompted  the  first  allowance  of  damage§ 
for  bodily  suffering  in  cases  of  mere  negligence,  as  it  seems  impossi- 
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ble  to  saj  as  a  bald  proposition  that  such  suffering  can  be  compensa- 
ted by  money;  but  however  the  rule  originated,  it  exists,  and  in  these 
timeSy  when  traveUng  is  so  much  a  constituent  part  of  living,  it  is 
perhaps  practically  well  that  it  is  so,  for  the  pocket  nerve  is  a  very 
sensitive  one,  and  prospect  of  heavy  damages  will  undoubtedly  do 
much  to  prevent  carelessness  on  the  part  of  passenger  carriers.  But 
evil  must  follow  an  attempt  to  introduce  such  a  distinct  element  as 
that  claimed  in  this  case,  which  pertains  so  entirely  to  the  sentimen- 
tal, and  opens  the  door  to  considerations  absolutely  imaginative  and 
conjectural,  dependent  upon  conditions  and  circumstances  which 
seldom,  if  ever,  could  be  brought  within  the  proper  province  of  a  jury. 

Such  evil  result  has  been  produced,  perhaps  by  this  very  cause,  in 
Pennsylvania,  where  the  legislature  has  enacted  that  no  damages 
shall  be  recovered  against  railroad  companies  for  personal  injuries, 
except  such  as  have  been  pecuniarily  sustained,  and  then  not  to  ex- 
ceed $3,000.  Fancy  damages  and  absurd  and  unjust  legislation 
become  not  unnaturally  correlative. 

This  is  the  first  case  arising  in  this  Stace  where  it  has  become 
necessary  to  fix  a  rule  of  damages  in  actions  for  personal  injuiy 
caused  by  negligence  of  a  passenger  carrier.  It  is  well  to  start  fn^m 
the  ancient  landmark,  and  to  remember  that  all  damage  to  be  re- 
covered in  such  cases  is  strictly  compensatory;  that  while  it  maj 
be  possible  to  compensate  bodily  pain,  and  so  much  of  mental 
suffering  as  may  be  indi visibly  connected  therewith  (and  this  rather 
on  authority  than  reason),  yet,  that  it  is  absolutely  imjiossiblo  to 
measure  mental  agony  by  money,  and  that  no  established  rule 
authoritatively  commands  such  futile  attempt;  and  consequently  it 
must  be  held  that  so  much  of  the  instruction  given  herein  as 
allowed  the  jury  to  consider  the  plaintiff's  pain  of  mind  aside  and 
distinct  firom  his  bodily  suflEbring  was  error. 

As  to  the  other  portion  of  the  instruction  complained  of,  which 
directed  the  jury  to  take  into  consideration  the  plaintiff's  "charac- 
ter,**  it  is  so  entirely  inapt  that  the  word  must  have  been 
inadvertently  used.  ''The  character  of  the  parties  is  immaterial, 
except  in  actions  for  slander,  seduction,  or  the  like,  when  it  is  nec- 
essarily involved  in  the  nature  of  the  action."    2  Greenl.  £v.,  §  269. 

As  it  is  impossible  to  determine  what  weight  these  erroneous 
elements  had  in  producing  the  sum  of  the  verdict,  it  follows  that  it 
must  fall,  and  the  district  court  should  have  granted  a  new  trial 

Its  order  denying  the  same  and  the  judgment  herein  are  reversed, 
and  the  cause  remanded. 
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SmxLDS;  appellant,  y.  Lozeab. 

(84N.J.488.) 

Lmte$  qf  wiorigagtd  prmnUei  AokUtiff  aver  hg  tiriue  pf  mortgoge — ^pH^  <f 

redemptian. 

L.  iold  hia  premiBes  to  S.,  but  remained  In  pOBseaeioQ,  under  a  leaae  from  8^ 
to  expire  on  the  1st  of  April  following,  and  took  a  mortgage  on  the  premi- 
0efl»  from  8.,  conditioned  for  the  payment  of  $4,000,  purchaae-money,  on  or 
before  the  Ist  of  April,  being  the  date  of  the  expiration  of  the  lease.  At 
the  expiration  of  the  lease  L.  held  over  by  virtue  of  the  mortgage,  pay- 
ment of  which  was  not  tendered  until  after  the  time  named,  and  then 
refused.  UM^  that  a  formal  entry,  under  the  mortgage,  was  not  essentia) ; 
that  the  unaccepted  tender,  aiter  the  time  named  for  payment,  did  not  ter- 
minate the  estate  of  L.,  under  tho  mortgage,  nor  extinguish  the  lien  thereof; 
and  that  L.  could  not  be  ejected. 

AcnoK  OF  EJECTHENT.  From  the  eTidence,  it  appears  that  the 
defendant  in  this  action  (with  his  wife)  conveyed  a  tract  of  land,  in 
Warren  county,  to  the  plaintiff,  on  the  9th  of  April,  1867 ;  the  plain- 
tiff then  gave  a  mortgage  to  the  defendant,  bearing  date  April 
1,  1867,  conditioned  for  the  pajrment  of  $4,000  on  or  before  the 
let  of  April,  1868.    The  plaintiff  also  executed  a  lease  to  the  defend- 
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ant,  bearing  date  April  9, 1807,  for  said  premises,  for  a  term  ending  1st 
of  April,  1868,  bj  which  defendant  covenanted  to  surrender  the  prem- 
ises at  said  time.  The  mortgage  was  not  paid  at  the  time  named  in 
the  condition,  and  defendant  held  over.  A  legal  tender  of  the  money 
secured  by  the  mortgage  was  afterward  made,  but  ^as  not  accepted, 
aoi  the  plaintiff  then  brought  this  action.  At  the  trial  the  plaintiff, 
by  his  counsel,  requested  the  court  to  find  that  the  plaintiif  was 
entitled  to  possession  by  virtue  of  the  lease,  which  was  refused.  The 
plaintiff  also  requested  the  court  to  find  that  the  tender  of  pajrment 
of  the  mortgage,  although  made  after  the  time  required  in  the  con- 
dition, but  before  the  commencement  of  the  action,  terminated  the 
estate  of  the  defendant  and  extinguished  the  lien  of  the  mortgage 
on  the  land,  which  request  was  refused.  The  court  did  find  the  con- 
trary of  both  these  requests,  and  gave  judgment  for  the  defendant, 
from  which  the  plaintiff  appealed. 

Jacob  Vanaita,  for  appellant 

/•  8.  Shipman,  for  respondent 

Dbpue,  J.  The  bills  of  exception  sealed  at  the  trial  raised  two 
questions:  First,  whether  the  defendant,  being  the  tenant  of 
premises  under  the  plaintiff,  could,  at  the  expiration  of  his  lease, 
make  title  under  his  mortgage  without  first  yielding  and  surrender- 
ing the  possession  to  the  plaintiff;  and,  second,  whether  a  tender 
by  the  mortgagor  of  the  money  secured  by  a  mortgage,  which  is  not 
accepted  by  the  mortgagee,  made  after  the  day  of  payment  named 
in  the  condition,  terminates  the  estate  of  the  mortgagee  in  the  mort- 
gaged premises,  and  extinguishes  the  lien  of  the  mortgage  on  the 
land. 

The  general  rule  is,  that  a  person  who  is  in  possession  of  premises 
will  not  be  permitted  to  dispute  the  title  of  the  landlord  under 
whom  he  entered. 

The  facts  of  this  case  do  not  bring  it  within  the  principle  of  this 
rule.  The  deed  of  conveyance  made  by  the  defendant  to  the  plain- 
tiff, the  mortgage  from  the  latter  to  the  former,  and  the  lease  between 
the  parties,  are  all  parts  of  the  same  transaction. 

By  the  lease,  the  defendant  became  entitled  to  the  possession  of 
the  premises  until  the  1st  day  of  April,  1868,  when  the  mortgage 
money  became  due,  and  the  defendant  became  entitled  to  enter  and 
Vol.  m.  — 33 


Digitized  by 


Google 


258  NEW  JERSEY, 


Shields  ▼.  Losear. 


hold  under  nis  mortgage.  The  title  of  the  defendant  under  the 
mortgage,  as  well  as  that  under  his  lease,  is  not  hostile  to  the  plain- 
tiff, but  is  in  recognition  of,  and  in  subordination  to,  the  title  of  the 
plaintiff,  under  which  the  defendant  was  originally  admitted  into 
possession.  But  the  argument  of  the  plaintiff's  counsel  is,  that 
although  the  defendant's  title  under  his  mortgage  was  deriyed  from 
the  plaintiff,  yet  that  the  obligation  of  the  defendant,  springing 
from  the  relation  of  the  tenancy,  was  first  to  surrender  and  yield 
up  to  his  landlord  the  possession  of  the  premises,  in  obedience  to 
his  covenant  to  surrender  at  the  expiration  of  the  term,  before  he 
was  to  be  permitted  to  assert  any  possession  under  the  mortgage. 
The  law  does  not  carry  the  fealty  of  the  tenant  to  his  landlord  to 
such  extent.  The  well^settled  exceptions  to  the  general  rule  aptly 
illustrate  the  non-existence  of,  any  obligation  of  this  character. 

The  tenant  may  show  that  the  title  of  the  landlord  has  expired 
by  the  efflux  of  time.  England  y.  Slade,  4  Johns.  682 ;  2  Saund.  418, 
note  c;  Jackson  v.  Rowland,  6  Wend.  666.  Or  that  pending  the  term 
he  has  sold  his  interest  Doe  v.  Watson,  2  Star.  230 ;  Doe  v.  Edwards, 
6  C.  &  P.  208.  Or  that  it  has  been  changed  by  act  of  law,  as  l)y 
a  sheriff's  sale.  Doe  y.  Ashmore,  2  Zab.  261.  Or  that  he  has  mort- 
gaged it  to  a  third  person.  Pope  v.  Blffgs,  9  B.  &  G.  245 ;  Watson 
y.  Lane,  11  Exch.  769. 

The  covenant  to  deliver  possession  at  the  expiration  of  the  term 
will  not  estop  the  tenant  from  showing  that  the  title  of  the  lessor 
has  expired.    Doe  v,  Seaion,  2  Or.,  M.  &  R.  728.    ' 

These  changes  in  the  circumstances  of  the  landlord  with  respect 
to  his  title,  occurring  during  the  continuance  of  the  tenancy,  are 
permitted  to  affect  his  relations  with  his  tenant,  and  to  modify 
and  defeat  his  rights  as  landlord,  if  the  tenant  places  himself  under 
the  protection  of  the  disturbing  element,  by  attorning  to  the  subse- 
quently accruing  title.  This  attornment  the  tenant  may  lawfully 
make  to  any  mortgagee  after  the  right  of  the  latter  to  possession 
has  accrued  under  the  mortgage,  the  right  of  attornment  to  any 
mortgagee  siter  the  mortgage  has  become  forfeited  being  excepted 
fh>m  the  statute  forbidding  attornments  to  strangers.  Nix.  Dig. 
294,  §  14;  Stat  11  Geo.  II,  ch.  19,  §  11. 

If  the  position  contended  for  be  conceded,  this  result  will  follow  t 
that  if  a  tenant,  during  the  continuance  of  his  lease,  obtain  a  new 
leMe  for  the  premises  for  an  additional  term,  commencing  at  the 
^(LfinAiotk  of  the  term  of  his  existing  lease,  he  cannot  enteit  and 
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bold  under  his  new  lease,  or  defend  an  action  of  ejectment  brought 
against  him  by  his  landlord,  unless  he  first  surrender  the  possession 
to  bis  landlord,  and  is  by  him  re-admitted  into  the  possession. 
Under  such  circumstances  there  is  no  cessation  or  interruption  of 
the  tenant's  right  of  possession ;  and  the  effect  of  the  two  leases 
will  be  to  enlarge  his  term  until  the  expiration  of  the  new  leiise. 

By  the  common  law,  a  mortgage  in  fee  created  an  immediate 
estate  in  fee-simple  in  the  mortgagee,  subject  to  be  defeated  by  the 
payment  of  the  mortgage  money  on  the  day  named  in  the  condition, 
and  the  mortgagee  might  enter  immediately  on  the  mortgaged 
premises,  and  hold  the  estate  until  the  condition  was  performed. 
In  this  State,  it  was  held  by  this  court  that  the  right  to  enter  was 
postponed,  and  the  possession  was  in  the  mortgagor,  until  the  con- 
dition was  broken  by  defatdt  in  the  payment  of  the  mortgage 
money.  Sanderson  v.  Den,  ex  detn  Price,  1  Zab.  646,  note.  With 
this  modification  of  the  rights  of  the  mortgagee,  as  to  the  postpone- 
ment of  ability  to  obtain  the  possession  of  the  mortgaged  premises, 
the  nature  of  the  mortgage,  as  a  conveyance,  remains  as  it  was  at 
common  law.  By  the  concurrent  execution  and  delivery  of  the 
lease  and  the  mortgage,  a  leasehold  interest,  to  continue  until  the 
1st  day  of  April,  1868,  and  a  freehold  estate,  to  take  effect  in  posses* 
lion  on  the  day  of  ihe  expiration  of  the  lease,  in  default  of  the  pay* 
ment  of  the  mortgage  money,  were  created  in  the  defendant 

Having  been  admitted  into  possession  under  the  lease,  a  formal 
entry  nnder  the  mortgage  was  not  necessary  to  vest  in  nim  the 
possession  under  it 

The  extinguishment  of  the  lien  of  the  mortgage,  by  the  unac- 
cepted tender  of  the  niiortgage  money  after  the  day  named  in  the 
condition,  was  contended  for  by  the  plaintiff's  counsel  with  much 
eamestnefls. 

A  mortgage,  at  common.  law,  is  a  conveyance  absolute  in  its  form, 
granting  an  estate  defeasible  by  the  performance  of  a  condition 
subsequent  The  estate  thus  created  was  strictly  an  estate  on  con- 
dition, and  in  a  court  of  law  was  treated  as  subject  to  be  defeated 
only  by  the  performance  of  the  condition  in  the  numner  and  at  the 
time  stipulated  for  in  the  defeasance.  If  made  on  condition  that 
the  conveyance  should  be  void  on  payment  of  a  definite  sum  of 
money  on  a  given  day,  and  the  condition  was  performed  according 
to  its  terms,  the  estate  reverted  back  to  the  mortgagor  without  any 
leconvejanee,  by  the  simple  operation  of  the  condit  on.    A  tender 
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at  the  time  and  ptace  and  in  the  manner  prescribed  in  the  instru- 
ment itself  was  equivalent  to  peiformanee,  and  operated  to  deter* 
mine^he  estate  of  the  mortgagee,  and  revest  it  in  the  mortgagor. 
Litt,  §  336 ;  Co.  Litt  207, a;  4  Kent,  193 ;  Coote  on  Mortgages,  C ; 
iterritt  v.  Lambert,  7  Paige,  344.  But,  when  the  condition  was  dis* 
charged  by  failure  to  comply  with  its  terms,  the  estate  of  the  mort- 
gagee became  absolute  in  law,  and  the  title  of  the  mortgagor  was 
completely  divested  and  gone,  and  a  reconveyance  was  necessary  to 
restore  him  to  his  original  estate.  Litt,  §  332 ;  2  Black.  Com.  158 ; 
Coote  on  Mortgages,  9.  So  inflexibly  was  this  harsh  rule  of  the 
law  adhered,  to,  that  it  was  remarked  by  a  learned  writer,  that,  if 
the  debtor  had  no  greater  mercy  shown  to  him  than  a  court  of  law 
will  allow,  the  smallest  want  of  punctuality  in  his  pajrment  would 
cause  him  forever  to  lose  the  estate  he  had  pledged.  Williams  ou 
Beal  Prop.  333.  The  rigor  of  this  rule  was  somewhat  abated  by 
the  statute  of  7  Geo.  II,  ch.  20  (1  Evans'  Statutes,  243,  re-en- 
acted in  this  State  December  3, 1794,  Nix.  Dig.  [4th  ed.]  608),  which 
permitted  a  mortgagor,  when  an  action  was  brought  on  the  bond  or 
rejectment  on  the  mortgage,  pending  the  suit,  to  pay  to  the  mortgagee 
the  mortgage  money,  interest,  and  all  costs  expended  in  any  suit  at 
law  or  in  equity ;  or,  in  case  of  a  refusal  to  accept  the  same,  to 
bring  such  money  into  court  where  such  action  was  pending,  which 
moneys  so  paid  or  brought  into  court  were  declared  to  be  a  satisfac- 
tion and  discharge  of  such  mortgage ;  and  the  court  was  required, 
by  rule  of  court,  to  compel  the  mortgagee  to  assign,  surrender,  or 
reconvey  the  mortgaged  premises  unto  the  mortgagor,  or  to  such 
other  person  as  he  should  for  that  purpose  nominate  and  appoint 
In  cases  strictly  within  the  terms  of  this  statute  the  English  courts 
of  law  have  exercised  an  equitable  jurisdiction,  to  enforce  a  redemp- 
tion on  payment  of  the  mortgage  debt  after  default  in  payment, 
according  to  the  condition,  by  compelling,  a  re-conveyance.  Except 
in  cases  within  this  statute,  the  doctrine  of  the  English  courts  is  in 
accordance  with  the  ancient  common  law,  that  at  law  a  failure  to 
pay  at  the  day  prescribed  forfeits  the  estate  of  the  mortgagor  under 
the  condition,  leaving  him  only  an  equity  of  redemption,  which 
chancery  will  lay  hold  of  and  give  eflfect  to,  by  compelling  a  i^ecou- 
veyance  on  equitable  terms. 

In  the  United  States,  the  preyailing  doctrine  in  courts  of  law,  as 
well  as  in  courts  of  equity,  is  to  consider  the  mortgage  as  merely 
ancillary  to  the  debt,  ana  to  hold  that  the  estate  of  the  mortgage  is 
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annihilated  by  the  extinguishment  of  the  debt  secured  by  it,  after 
the  day  of  payment  named  in  the  condition.  2  QreenL  Cruise,  91, 
note  1 ;  4  Kent,  193,  In  fact,  the  latter  conclusion  will  necessarily 
folloi*,  whenever  the  mortgage  is  regarded  not  as  a  common-law 
conveyance  on  condition,  but  as  a  security  for  the  debt,  the  legal 
estate  being  considered  as  subsisting  only  for  that  purpose.  In  this 
State  this  is  the  generally  received  aspect  in  which  a  mortgage  is 
regarded,  as  a  mere  security  for  the  debt  Per  Chief  Justice 
Gbeen,  in  Osborne  v,  TuniSy  1  Dutch.  651 ;  per  Justice  Socjth- 
ARD,  in  Montgomery  v.  Bruere,  1  South.  279,  whose  dissenting 
opinion  in  the  supreme  court  was  adopted  in  the  court  of  errors  in 
reversing  the  judgment  of  the  supreme  court  2  South.  865.  Con- 
sequently, payment  after  the  day  will  convert  the  mortgagee  into  a 
trustee  of  the  legal  estate,  for  the  benefit  of  the  mortgagor.  In 
Harrison  v.  Eldridge,  2  Halst  407,  Chief  Justice  Kinsey,  speaking 
of  payment  after  the  law-day,  says :  ^  When  the  debt  is  discharged 
according  to  law,  the  mortgagee  has  the  legal  seizin  in  trust  for 
the  mortgagor,  and  the  court  will  never  permit  the  trustee  or  those 
claiming  under  him  to  set  up  this  legal  estate  in  him  or  them,  to 
defeat  the  possession  of  the  cestui  que  trust.  This  principle  is  set- 
tled in  Armstrong  v.  Peirse,  3  Burr.  1898.  The  same  doctrine  be- 
ing applicable  to  all  trustees,  the  court  would  not  permit  a  recovery 
upon  a  merely  formal  title,  when  the  cestui  que  trust  could  have 
compelled  a  reconveyance  immediately,  and  thus  have  acquired  the 
legal  title."  The  seventh  section  of  the  act  of  June  7, 1799,  Rev. 
Laws,  463 ;  Nix.  Dig.  (4th  ed.)  611,  §  11,  which  authorizes  satisfac- 
tion to  be  entered  on  the  registry  of  the  mortgage,  in  discharge  of 
the  mortgage,  gives  a  legislative  sanction  to  this  effect  of  payment 
in  the  case  of  a  mortgage  which  has  been  recorded. 

But  a  tender,  though  it  is  equivalent  to  performance,  where  the 
question  is  whether  the  party  is  in  default,  is  not  a  satisfaction  or 
extinguishment  of  a  debt  Tender  of  the  mortgage  debt  on  the 
day  named  is  performance  of  the  condition,  and,  by  force  of  the 
terms  of  the  condition,  determines  the  estate  of  the  mortgagee,  and 
the  condition  being  complied  with,  the  land  reverts  to  the  mortga- 
gor by  the  simple  operation  of  the  condition.  The  courts  of  the 
State  of  New  York  have  given  the  same  effect  to  a  tender,  without 
payment,  after  the  day  prescribed  for  payment  This  doctrine  was 
first  asserted  in  Jackson  v.  Crafts,  18  Johns.  110,  on  a  misapprehen- 
dou  of  a  passage  from  Littleton.    Litt,  §§  335,  338.    It  was  denied 
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by  the  chancellor  in  Merritt  v.  Lambert,  7  Paige,  344,  and  re-affirmed 
in  the  supreme  court  in  Edwards  v.  The  Farmers'  Fire  Insurance 
and  Loan  Company,  21  Wend.  467 ;  and  in  the  court  of  errors,  in 
the  same  case  on  error,  26  id.  541 ;  and  by  the  supreme  court  in 
Amot  Y.  Post,  6  Hill,  65 ;  and  again  denied  by  the  court  of  errors  in 
reversing  tl^e  last-mentioned  case.  Post  v.  Arnot,  2  Denio,  344. 
Finally,  in  Eortright  v.  Cody,  21  N.  Y.  343,  the  question  was  set  nt 
jest  in  the  courts  of  that  State  by  re-affirming  the  rule  laid  down  « 
Jmkson  v.  Crafts,  and  it  seems  now  to  be  the  settled  law  in  that 
State  that  a  tender  of  the  money  due  upon  a  mortgage  at  any  time 
Vefore  foreclosure  discharges  the  lien  without  payment,  though 
made  after  the  law-day.  I  do  not  find  that  the  rule,  as  finally 
established  in  the  courts  of  New  York,  has  been  adopted  by  the 
courts  of  any  other  State.  In  Massachusetts  the  decisions  have 
been  to  the  contrary.  Maynard  v.  Hunt,  5  Pick.  240;  Currier  v. 
Qale,  9  Allen,  522.  In  an  early  case  in  New  Hampshire  (Sweet  v. 
Horn,  1  N.  H.  332),  the  court  held,  under  a  statute  declaring  that 
all  real  estate  pledged  by  mortgage  might  be  redeemed  by  paying 
all  costs,  eta,  provided  such  pajrment  or  performance  or  tender 
thereof  be  made  within  one  year  after  the  entry  of  the  mortgagee 
for  condition  broken,  that  tender  more  than  a  year  after  breach  of 
condition,  where  no  entry  had  been  made  by  the  mortgagee,  dis- 
charged the  lands.  In  a  subsequent  case,  the  same  court  qualified 
the  ruling  of  this  case  by  denpng  this  effect  of  the  tender  unless 
the  money  was  brought  into  court  Bailey  v.  Metcdlf,  6  N.  H.  156. 
It  may  with  safety  be  said  that  the  doctrine  of  the  New  York 
courts,  originating  in  error,  and  maintained  against  the  opinion  of 
some  of  the  most  eminent  jurists  that  have  occupied  the  bench  of 
that  State,  is  without  the  support  of  any  judicial  tribunal  in  this 
country;  and  it  is  impossible  to  perceive  upon  what  principle  of 
law  or  equity  it  can  be  rested.  As  already  observed,  tender  on  the 
day  named  determinates  the  estate  of  the  mortgagee,  because  it  is 
performance  of  the  condition.  Begarding  the  mortgage  as  remain- 
ing after  default,  only  as  a  security  for  the  debt,  payment  thereafter, 
by  a  necessary  sequence,  operates  as  extinguishment;  the  debt  being 
the  principal  and  the  security  the  accessory.  Whatever  discharges 
the  debt  extinguishes  the  security.  No  reason,  founded  in  princi- 
ple, can  be  assigned  for  giWng  that  efiect  to  a  tender  aft;er  forfei- 
ture. The  appropriate  office  of  a  tender  is  to  relieve  the  debtor 
Arom  subsequently  accruing  interest,  and  the  costs  of  enforcing,  by 
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a  suit,  the  obligation  ^hioh  by  the  tender  of  payment  he  was  will* 
ing  to  perform.  The  debt  still  remuns.  In  the  case  of  a  common 
money  bond,  before  the  statute  4  Anne,  ch.  16,  §  12,  re-enacted  in 
this  State,  Nix.  Dig.  631,  §  9,  payment  after  the  day  would  not  be 
pleaded  without  an  acquittance  by  deed.  2  Saund.  48,  c,  note  1 ; 
Bo^encrantz  v.  Durling,  5  Dutch.  191.  The  statute  only  applied 
to  payments  actually  made,  and  a  tender  after  the  day  cannot  be 
pleaded.  2  Saund.  ^,  b,  note  1.  And  if  the  tender  is  made  on  the 
day,  it  can  only  "be  made  available  by  plea»  accompanied  by  payment 
into  court    Co.  Litt  207,  a. 

Where,  as  in  this  case,  the  mortgage  is  accompanied  by  a  bond,  to 
hold  that  a  tender,  after  default,  extinguished  the  mortgage,  for  the 
reason  that  after  such  default  it  remains  only  a  security  for  the 
debt,  will  lead  to  the  incongruity  of  giving  to  the  tender  an  effect 
with  respect  to  the  security,  which,  by  the  rules  of  pleading  and 
established  principles  of  law,  the  court  must  deny  in  an  action  on 
the  bond,  which  is  the  immediate  evidence  of  the  debt  If  the  form 
of  the  instrument  which  evidences  the  debt  is  ov^looked,  and  the 
question  is  viewed  in  the  aspect  in  which  the  indebtedness  immedi- 
ately arose,  the  tender  does  not  pay  or  discharge  the  debt;  and 
though  it  will  avail  to  arrest  the  accruing  of  interest  and  to  firee 
the  debtor  fh)m  costs,  it  will  be  deprived  of  that  eflScacy  by  a  subse- 
quent demand  and  refusal  If  1^^  ianalogy  is  to  be  pursued,  it 
could  lead  no  Airther  than  to  deprive  the  mortgage  of  operation 
beyond  ,the  amount  due  when  the  tender  was  made,  leaving  the. 
question  of  subsequently  accruing  interest  and  costs  to  be  varied 
by  the  subsequent  demand  and  refusal. 

The  instances  in  which  a  tender  and  refhsal  amount  to  payment, 
and  will  ojierate  as  an  extinguishment,  are  those  in  which  the 
obligation  is  in  the  nature  of  a  gratuity,  without  any  precedent 
debt  or  duty,  and  the  discharge  is  an  accidental  and  not  a  necessary 
consequence  of  the  tender  and  refusal,  there  being  no  debt  or  duty 
remaining  whereon  to  ground  an  action.  G  Bac.  Abr.  456,  title 
**  Tender,**  etc,  F.  If  there  is  a  precedent  debt,  as  a  loan  of  money, 
which  the  debtor  secures  by  a  mortgage  on  his  land,  conditioned 
for  payment,  though  by  a  tender  made  on  the  day  the  land  is  freed, 
and  the  feoffor  may  enter  according  to  the  condition,  the  debt  is  not 
thereby  discharged,  and  may  be  recovered  by  action  of  debt  Co, 
Jjitt  209,  a.  The  effect  of  a  tender  on  the  day  in  terminating  the 
estate  of  the  mortgagee  cannot  be  denied,  because  it  is  a  legal 
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incident  of  his  estate.  Another  legal  incident  of  that  estate  is  thb 
extinguishment  and  discharge  of  the  condition  by  a  failure  to 
comply  with  its  terms.  Upon  this,  courts  of  equity  raised  an  equi- 
table estate  in  the  mortgagor,  called  an  equity  of  redemption,  which 
consisted  in  his  right  to  have  the  estate  of  the  mortgagee  continued 
as  a  security  for  the  debt,  notwithstanding  the  default  In  equity, 
a  tender  will  stop  the  accruing  of  interest,  and  will,  in  some  cases,, 
cast  upon  the  mortgagee  the  costs  of  a  suit  for  redemption.  But 
until  the  mortgagee  is  actually  paid  oflF  by  his  own  consent,  or  by 
the  decree  of  the  court,  he  retains  the  character  of  the  mortgagee 
with  all  the  rights  incident  to  it  Orugeon  v.  Oerrardy  4  Younge 
&  Coll.  Exch.  119-128. 

When  a  court  of  law  undertakes  to  deal  with  this  equitable  estate^ 
it  must  do  so  upon  principles  of  equity,  and  keep  in  view  the  relief 
which  would  be  afforded  in  equity,  and  protect  tlie  rights  of  the 
parties  accordingly.  The  recognition  of  this  equitable  estate  has 
been  obtained  in  courts  of  law  by  the  fiction  of  regarding  the  mort- 
gagee, after  his  debt  is  satisfied,  as  a  trustee  of  the  legal  estate  for 
the  mortgagor.  Until  the  debt  is  paid,  the  legal  seizin  of  che 
mortgagee  is  not  a  mere  formal  title,  and  no  trust  will  be  raised 
for  the  benefit  of  the  mortgagor  until  the  purpose  for  which  the 
mortgage  was  made  is  answered. 

It  was  stated  on  the  argument  that  the  money  due  on  the  mort- 
gage was  brought  into  court  at  the  trial  That  fact  does  not  appear 
in  the  bills  of  exceptions.  It  is  not  necessary,  therefore,  to  decide 
whether  a  court  of  law  could  enforce  redemption  in  cases  withii^ 
the  equity,  though  not  within  the  strict  letter  of  the  statute.  The 
English  courts  of  law  have  given  a  strict  construction  to  the  corres- 
ponding statute  of  7  Geo.  II,  chapter  20,  and  have  held  the  circum- 
stances of  the  litigation  mentioned  in  the  preamble  and  in  the  statute 
to  be  jurisdictional  facts,  which  the  court  is  not  at  liberty  to  disre- 
gard. Doe  V.  Clifion,  4  Ad.  &  El.  809;  Good-title  v.  No'tiile,  11 
Moore,  491 ;  Sutton  v.  Rawlings,  8  Exch.  407.  The  statute  should 
be  strictly  construed,  and  is  not  applicable  to  any  case  in  Thich  the 
mortgagor  is  himself  the  actor.  It  was  designed  to  apply  only  in. 
certain  cases  mentioned  in  its  preamble  and  in  the  introductory 
wonls  of  the  statute,  and  was  not  intended  to  supplant  bills  for 
redemption.  The  subject  is  one  that  falls  peculiarly  within  the 
jurisdiction  of  courts  of  equity.  The  remedy  ther^  'S  complete  by 
bill  for  a  redemption,  and  relief  may  be  speedily  obtained  by  the 
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zeroise  of  the  undoubted  power  of  the  court,  by  the  writ  of  assist- 
tnce  to  carry  into  effect  its  decree,  by  putting  the  mortgagor  in 
possession,  where  the  mortgagee  has  obtained  possession  under  the 
mortgage.  Yates  v.  Humbly^  2  Atk.  363;  Qreen  y.  Oreen^  2 
Simons.  399,  406 ;  Bacon's  Ordinances  in  Chancery,  9 ;  Valentine  t. 
TWfor,  Hapt  Ch.  422 ;  Devancene  v.  Devancene,  1  Edw.  Ch.  272 ; 
Kershaw  y.  Tfiompson,  4  Johns.  Ch.  609 ;  Schenck  t.  Conover,  2 
Beas.  221 ;  Fackler  v.  Worthy  id.  395 ;  T/wmas  v.  De  Bautn,  1 
McCarter,  37;  2  Dan.  Ch.  Pr.  1280. 

It  is  not,  therefore,  essential  to  the  administration  of  justice  that 
courts  of  law  should,  in  the  absence  of  the  imperative  requirements 
of  a  statute,  entertain  a  jurisdiction  that  pertains  to  courts  of 
equity,  in  the  exercise  of  which  equities  may  arise  that  a  court  of 
law  may  be  incompetent  to  deal  with. 

There  is  no  error  in  the  rulings  of  the  court  below,  and  the 
judgment  should  be  affirmed. 

For  affirmance— The  Chancellor,  Bedle,  Dalbimple,  Depub, 
SouDDEB,  Van  Syckel,  Clement,  Kennedy,  Ogden,  Vail.    10. 

For  reversal — None. 


KiNKBT  ei  al,  adm'rs  of  Mettler,  appellants,  y.  Centbal  B.  B. 
Co.  of  New  Jersey. 

(84  N.J.  613.) 
Oammen  earrien — Free  pose — Exemption  from  Uability. 

The  death  of  a  pAsaenger  was  caused  by  the  negligence  of  the  fservants  of  a 
lailroad  company  while  he  was  riding  on  the  railroad  upon  a  free  pass- 
Indorsed  with  the  agreement  that,  in  consideration  of  its  receipt  by  the 
passenger,  he  assumed  all  risk  of  accident  and  injury  to  himself  and  prop, 
arty,  whether  arising  from  the  negligence  of  the  agents  of  the  company, 
or  otherwise,  and  that  the  company  should  not  be  liable  under  any  circum- 
stances, and,  in  an  action  by  the  representatives  of  the  deceased,  held,  that 
the  contract  was  valid  and  that  no  recovery  could  be  had  against  the  com- 
pany. 

Action  to  recover  damages  for  the  wrongful  killing  of  the  plain- 
ciff!8  decedent  bj  a  railway  company  while  riding  on  their  car& 
The  principal  fact  is  set  forth  in  the  opinion  of  the  court. 
Vol.  III.— 34 
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J.  F.  Dumont  and  J.  P.  Randolph,  for  appellants,  plaintiflb  in 
error. 

7.  0,  Shipman  and  j&.  Wittiam$on,  for  defendants. 

Van  Stckel,  J.  The  special  yerdict  in  this  case  finds  that  the 
decedent's  death  was  caused  by  the  negligence  of  the  agents  of  the 
defendants,  while  the  decedent  was  ri^ng  upon  the  defendants'  rail- 
road on  a  free  pass,  with  the  agreement  that,  in  consideration  of 
its  receipt,  he  assumed  all  risk  of  accident,  and  that  the  company 
should  not  be  liable  under  any  circumstances,  whether  of  negli- 
gence by  their  agents,  or  otherwise,  for  any  injury  to  his  person  or 
loss  or  injury  to  his  property  while  using  the  ticket 

The  action  is  brought  by  the  personal  representatives  of  the 
deceased,,  under  the  act  of  March  3,  1848,  entitled  ^'An  act  to 
provide  for  the  recovery  of  damages  in  cases  where  the  death  of  a 
person  is  caused  by  wrongful  act,  neglect  or  default,"  which  is 
firamed  in  some  respects  after  what  is  called  Lord  Campbell's  act, 
9  and  10  Yic.  chap.  93,  and  the  single  queistion  to  be  determined 
is,  whether  the  express  agreement  exempts  the  company  &om 
responsibility  for  the  neglect  of  its  agents.  The  contract  is  clear 
in  its  expression,  made  between  competent  parties,  and,  unless  it 
contravenes  some  settled  rule  of  law,  or  is  contrary  to  public  policy, 
it  fully  dispenses  the  company  from  liability. 

Whether  common  carriers  can,  by  general  notices,  or  even  by 
express  agreement,  impose  upon  their  employees  the  risks  inci- 
dent to  carriage,  is  not  involved  necessarily  in  this  discussion. 
Oommon  carriers,  as  a  general  rule,  are  bound  to  accept  employ- 
ment in  the  ordinary  course  of  their  business,  and  insure  the  safe 
delivery  of  all  goods  intrusted  to  them,  and  therefore  their  claim  to 
'evade,  by  special  contract,  the  loss  which  considerations  of  public 
policy  have  imposed  on  them,  would  readily  be  met  by  objections 
not  applicable  to  the  case  in  hand.  I  fully  agree  with  the  able 
opinion  of  the  supreme  court,  that  the  contract  now  under  con- 
sideration was  not  made  with  the  defendants  in  their  character  of 
common  carriers.  The  deceased  did  not  choose  to  bargain  with 
them  in  their  general  employment,  in  which  they  hold  themselves 
ready  to  transport  passengers  for  hire,  but  asked  and  accepted 
fix)m  tl^em  a  gratuity.  To  hold  otherwise  would  be  to  say  that  a 
man,  from  the  mere  fact  that  his  occupation  is  that  of  a  common 
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^^rrier,  cannot,  as  to  an  indiTidual  transaction,  be  a  gratnitouf 
bailee. 

The  company,  therefore,  in  asking  immunitj  against  loss  in  this 
«ase,  does  not  seek  to  escape  from  any  part  of  its  common-law 
liability. 

The  objecftion  that  this  contract  is  inconsistent  with  good  morals 
4ind  sonnd  policy  has  been  considered  in  all  the  cases  of  this  kind 
which  have  been  submitted  to  judicial  criticism.  It  differs  widely 
from  the  question  whether  a  person  should  be  allowed  to  stipulate 
against  loss  from  his  own  negligence.  Reasons  of  great  cogency 
could  be  started  against  the  validity  of  such  a  contract,  which  can 
have  no  pertinency  to  this  issue. 

The  doctrine  of  respondeat  superior  has  not  been  adopted  because 
liiere  is  any  equity  in  imposing  the  loss  upon  the  superior,  but 
in  order  to  induce  the  principal  to  use  greater  care  in  the  selection, 
And  to  exercise  increased  watch fhlness  over  the  acts  and  conduct,  of 
his  agents. 

While  it  may  with  great  force  be  urged  that  the  policy  which 
dictates  this  rule  would  be  infringed  by  permitting  a  railroad  com- 
pany, in  the  pursuit  of  its  ordinary  business,  to  contract  for  immun- 
ity from  such  loss,  it  is  difScult  to  perceive  how  this  consideration 
can  apply  to  a  transaction  without  their  ordinary  employment,  to  a 
mere  gratuity  or  accommodation,  which  concerns  none  but  the 
immediate  parties  to  it 

Why  should  the  passenger  who  solicits  a  free  pass  be  permitted  to 
escape  the  liability  to  loss  which  he  voluntarily  assumes  in  order  to 
secure  the  accommodation  ?  It  is  certainly  a  breach  of  good  faith 
in  the  passenger  to  attempt  to  fix  the  carrier  with  responsibility  m 
such  case. 

The.  suggestion  that  the  tendency  of  such  exemption  would  be  to 
increase  peril  to  public  travel,  by  withdrawing  one  of  the  motives 
which  leads  the  carrier  to  use  the  highest  degree  of  care,  will  not 
bear  examination. 

How  can  it  be  said  that  non-liability  for  damage  to  an  occasional 
free  passenger  might  induce,  in  the  slightest  respect,  a  want  of  vig- 
ilance, which  would  most  probably  inflict  untold  loss  upon  the 
company? 

The  dunage  in  this  case  resulted  from  the  fault,  not  of  the  direct- 
on  of  the  company,  but  from  that  of  its  subordinate  agents,  and  no 
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Batisfactory  reason  has  been  given  why  the  contract,  which  the 
parties  themselves  made,  should  be  restrained  of  its  full  operation* 

instances  in  which  an  exemption,  which  cannot  be  distinguished 
in  principle  from  this,  is  the  subject-matter  of  legal  contract,  are 
afforded  in  the  familiar  cases  of  pre-insurance. 

Upon  examination  of  the  authorities,  it  will  be  found  that  most 
of  the  adjudged  cases  sustain  the  view  here  taken.  14  How.  468; 
16  id.  469;  1  Am.  R.  Cas.  181,  note  (1);  15  N.  Y.  444;  Welles  v. 
Ifew  York  Central  R.  R,  26  Barb.  641 ;  Same  v.  Same,  25  N.  Y.  442; 
26  Eng.  Law  &  Eq.  443 ;  Perkins  v.  I^ew  York  Central  R.  R^  24  N. 
Y.  196;  The  Indiana  Central  R.  R.  v.  Mundy,  21  Ind.  48;  lUinaia 
Central  R.  R.  v.  Read,  37  111.  484. 

It  is  not  necessary  to  criticise  these  cases,  but  the  reports  show 
that,  while  the  rule  now  applied  has  been  generally  adopted,  much 
of  the  discussion  in  them  turned  upon  the  questions :  1.  Whether 
the  passenger  was  riding  gEaioitously.  2.  Whether  the  liability 
attached  where  there  was  gross  negligence  or  willful  misfeasanca 

It  is  very  diflScult  to  fix  the  degrees  of  negligence  by  legal  defini- 
tions, to  say  ^'  how  much  care  will  relieve  a  party  from  the  imputa> 
tion  of  gross  negligence,  or  what  acts  or  omissions  will  charge  him 
with  it ;"  and  it  is  doubted  by  Justice  Curtis,  in  the  case  referred 
to  in  10  Howard,  whether  the  terms  "slight,'*  "ordinary**  and"gro8» 
negligence**  can  be  usefully  applied  in  practice. 

It  may  well  be  doubted  whether  the  existence  of  a  greater  or  leeft 
degree  of  negligence  is  important  in  its  legal  effect,  except  so  for  aa 
it  may  be  evidence  of  bad  faith. 

The  case  before  the  court  is  not  burdened  with  any  consideration 
of  the  degrees  of  negligence.  The  jury  found  negligence  in  the 
agents  of  the  company,  which,  in  the  absence  of  proof  to  the  con- 
trary, must  be  presumed  to  be  ordinary  negligence. 

In  the  case  of  The  Pennsylvania  Railroad  Co.  v.  Heiiderson^. 
reported  in  51  Penn.  St  315,  the  supreme  court  of  Pennsylva- 
nia has  taken  a  different  view  of  the  law,  but  in  that  case  the  pas- 
senger was  riding  on  what  is  called  a  drovers'  pass,  which  the  court 
held  not  to  be  a  gratuitous  pass,  and  treated  the  contract  as  that  of 
a  common  carrier,  attempting  to  limit  his  liability,  by  special  agree  - 
menty  with  a  paying  passenger. 

It  is  too  late  to  raise  the  question  with  regard  to  the  want  of  a^ 
itamp  on  the  oontract  indorsed  on  the  free  ticket;  that  defect,  if  \t 
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oonld  avail  the  plaintiff  at  all,  must  have  been  insisted  on  when  the 
instrument  was  offered  in  evidence. 

The  resnlt  is,  that  the  case  made  famished  a  full  defense  to  the 
company,  and  the  judgment  of  the  supreme  court  must,  therefore, 

be  affirmed. 

AffirvMd. 

Ibr   affirmance  — CLEUETSTTy  Dalrimple,  Eenkbdt,    Ogdsk, 
Oldbk,  Scuddbr,  Van  Syckle,  Wales.  — 8. 

-RjT  reversal — None. 


Stetbns  t.  Patbbsok  akd  Newabk  B.  B.  Co.,  appellants. 

(MN.J.fiaU 

nie  to  $oU  beUm  Mgh^uter  mark^righU  of  riparian  ownen^com^rueUom 
of  raH/road  eharUr, 

A  railroad  oompanj,  in  pnrsoanoe  of  alleged  franchises  embraced  in  thsir 
eliarter,  oonBtructed  Uieir  track  along  Uie  l>ank  of  a  navigable  river,  below 
high-water  mark,  thus  catting  oflf,  without  compensation,  the  riparian  owneTt 
from  the  benefits  incident  to  their  property  from  its  contiguity  to  the  water. 
Bdd,  that  the  title  of  owners  of  lands  bordering  on  tide  waters  ends  at  high 
water  mark ;  that  below  the  ordinary  high- water  mark  the  title  to  the  soil 
is  in  the  State ;  and  that  the  riparian  owner  has  no  rights  beyond  high- 
water  mark,  as  against  the  State  or  its  grantees. 

The  qaestion  whether  the  legislature  intended  to  grant  the  right  of  building, 
a  railroad  on  soil  situate  below  high-water  mark  will  be  determined  by  an 
inspection  of  the  charter.  A  specific  grant  is  necessary  to  convey  such 
right 

Action  on  the  case  against  a  railroad  company  for  building  a 
railroad  on  the  water  front  of  plaintiff's  land,  thus  depriving  him 
of  the  benefits  incident  to  undisturbed  possession.  The  plaintiff 
was  the  owner  of  land  adjacent  to  the  Passaic  river,  which  river  is 
navigable  and  subject  to  the  flow  and  ebb  of  tide.  The  railroad  was 
constructed  along  the  line  of  plaintiff's  land  below  high-water 
mark.  The  defendant  pleaded  their  charter  in  support  of  their 
right  to  do  the  act  complained  of  The  provision  in  the  charter, 
which  is  claimed  to  substantiate  their  right,  is  as  follows  * 
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^'  That  it  Bball  be  lawful  to  lay  out,  construct  and  run  th(.ir  rail- 
road along  the  Passaic  river,  from  the  village  of  Belleville  to  any 
point  in  the  city  of  Xewai'k,  at  or  near  Govemeur  street,  and  :o 
acquire  the  rights  of  the  shore-owners  in  the  manner  prescribed  in 
the  charter  of  said  company  in  other  cases,  and  may  extend  said  road 
over  said  river,  and  for  that  purpose  may  construct  and  maintain  a 
bridge,  from  some  convenient  point  in  the  city  of  Newarjc,  at  or 
near  Grovemeur  street,  to  a  convenient  point  on  the  east  side  of  said 
river,  in  the  county  of  Hudson,  and  with  a  draw  of  the  width  of 
sixty  feet,  to  be  located  at  a  point  convenient  for  navigation  in 
said  nver;  said  bridge  shall  be  constructed  with  a  suitable  passage- 
way or  walk,  for  the  accommodation  of  persons  crossing  the  river; 
and  the  said  Patterson  and  Newark  Railroad  Company  may  con- 
tinue said  railroad  at  the  distance  of  not  less  than  one  hundred  and 
fifty  feet  eastwardly  at  the  river  road  or  highway,  and  connect  the 
same  with  any  other  railroad  or  railroads  on  the  east  side  of  said 
river,  on  such  terms  as  may  be  agreed  to,  and  may  lay  out  and  con- 
struct the  same,  passing  under  or  over  the  Morris  and  Essex  Bail- 
road  by  a  suitable  bridge  or  arched  passage-way ;  provided,  that  in 
passing  by  the  lands  of  the  Mount  Pleasant  Cemetery  the  said 
railroad  shall  not  encroach  upon  the  lands  thereof  which  are  used  for 
burial  purposes  in  said  cemetery,  but  the  said  railroad  shall  be  con- 
structed entirely  outside  and  to  the  east  of  the  present  stone  wall  em- 
bankment of  the  cemetery  grounds,  and  near  the  line  of  high  water 
in  said  Passaic  river;  and,  before  entering  upon  said  lands,  the  said 
railroad  company  shall  enter  into  an  agreement  with  the  Mount 
Pleasant  Cemetery  Company  to  construct  a  suitable  stone  wall,  not 
less  than  six  feet  high,  on  the  line  between  said  railroad  and  th^ 
cemetery  grounds." 

Judgment  was  rendered  for  the  plaintiff,  from  which  defendantt 
appealed. 

Parker  di  Keaeiey,  for  plaintiff  in  error. 
Abeel,  FrelingTiuysen  £  VanattOy  for  defendants. 
Atlamey-Oeneral  Oilchrist,  for  the  State. 

BsABLvr,  0.  J.  The  principal  question  which  has  been  argued 
in  this  case  is  that  respecting  the  interest  of  the  State  in  the  landt 
lying  between  high  and  low-water  marks  in  tidal  rivers.    In  some 
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of  its  aq>eots  this  subject  is  a  fiEuniliar  one  to  our  courts;  but^  on 
this  oecasion,  the  point  is,  for  the  first  time,  distinctly  presented, 
whether  it  is  competent  for  the  legislature  to  grant  the  soil  under 
the  water,  so  as  to  cut  off  the  riparian  owner  from  the  benefits  inci- 
dent to  his  property  from  its  contiguity  to  the  water. 

Notwithstanding  the  appai*ent  skepticism  of  counsel  upon  thd 
subject,  I  am  constrained  to  think  that  some  of  the  matters  which 
were  handled  in  the  discussion  before  the  court  are  to  be  considered 
as  at  rest  In  my  opinion,  it  is  entirely  indisputable  that  the  pro- 
prietors of  New  Jersey  did  not,  under  the  grant  from  the  Duke  of 
York,  take  any  property  in  the  soil  of  navigable  rivers  within  the 
ebb  and  flow  of  the  tides.  This  was  the  very  point  of  decision  in 
Arnold  v.  Mundy,  1  Halst  1;  Jlfartin  v.  Waddell,  16  Pet  367;  and 
Den.  ex  dem  of  Russell  v.  The  Associates  of  Jersey  City,  15  How. 
426. 

Second,  that  this  title  to  the  soil  under  navigable  waters,  which 
the  common  law  of  England  placed  in  the  king,  was  transferred  by 
the  revolution  to  the  people  of  this  State.  The  cases  above  cited 
completely  establish  this  proposition. 

And,  lastly,  in  the  case  of  Oough  v.  Bell,  2  Zab.  441,  it  was  de- 
clared that  the  owner  of  lands  along  the  shore  of  tide  waters  could 
extend  his  improvements  by  wharves  and  filling  up  over  the  shore 
in  front  of  his  lands  to  low-water  mark,  unless  prevented  by  the 
State,  provided  he  did  it  so  as  not  to  interfere  injuriously  with 
navigation. 

Thus  far  I  regard  the  law  in  this  State  as  founded  in  adjudication, 
which  ought  not  to  be  questioned,  and  which  cannot  be  disturbed^ 
Assuming,  then,  as  I  do,  the  foregoing  prppositions  as  data  in  th^ 
discussion  now  before  the  court,  the  point  of  inquiry  is  narrowed  to 
the  single  question  which  was  regarded  as  Mi  open  in  the  case  last 
cited,  viz. :  whether  the  owner  of  lands  on  tide  water  has  such  a 
right  to  the  use  of  the  water  that  the  State  cannot  authorize  any 
improvements  in  front  of  his  lands,  which  will  destroy  or  abridge 
that  right,  without  compensation. 

In  the  discussion  of  this  topic,  I  will  consider  briefly,  first,  the 
right,,  so-called,  of  the  riparian  proprietor;  and,  in  the  second  place^ 
the  rights  of  the  State  over  the  sea  shore. 

First,  then,  with  regard  to  the  rights  of  the  owner  of  the  upland. 
In  the  case  of  Oough  v.  Bell,  in  this  court,  I  observe  that  Mr.  Jus- 
tice Nkyhts  and  Mr.  Jtistice  Potts  put  their  opinion  on  the  ground 
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that  the  riparian  owner,  at  common  law,  was  invested  with  certain 
rights  in  the  water  as  appurtenant  te  his  estate.  And  in  the  case  of 
Gould  V.  The  Hudson  River  Railroad  Company y  2  Seld.  544,  Mr. 
Justice  Edmonds,  in  a  dissenting  opinion,  expresses  a  similar  view. 

I  have  not  found  that  any  other  judge  has  ever  based  a  decision 
on  such  a  ground.  The  theory  on  which  those  opinions  are  founded 
seems  te  me  the  result  of  misconception.  '^  The  riparian  proprietor 
has  a  right,''  says  Mr.  Justice  Potts,  '^  though  his  strict  legal  title  is 
bounded  by  the  high-water  line;  to  the  water  as  appurtenant  to  the 
upland ;  a  right  of  tewing  on  the  banks,  of  landing,  lading  and 
unlading ;  a  right  of  way  te  the  shore ;  a  right  te  draw  seines  upon 
the  upland,  and  of  erecting  fishing  huts.  He  has  the  right  of  fish- 
ery,  of  ferry,  and  every  other  which  is  properly  appendant  to  the 
owner  of  the  soil ;  and  he  holds  every  one  of  tiiese  by  as  sacred  a 
tenure  as  he  holds  the  land  from  which  they  emanate.''  The  error 
in  this  statement  arises  from  overlooking  the  fact  that  some  of  the 
rights  enumerated  belong  to  the  riparian  proprietor  as  a  member  of 
the  community,  and  that  others  of  them  belong  to  him  in  his  char- 
acter of  owner  of  the  soiL  Not  one  of  the  privileges  in  the  water 
which  are  ascribed  to  him  emanate  from  his  ownership  of  the  land. 
In  common  with  every  other  citizen,  he  can  fish  in  the  water,  and 
pass  and  repass  to  and  from  the  water  along  the  shore.  But  he  has 
not  these  rights  by  virtue  of  his  property ;  they  attach  to  him  as  an 
individual,  and  he  holds  them  in  common  with  other  citizens.  They 
are  part  rerum  communiunu  Then,  again,  it  is  true,  it  is  lawful  for 
him  to  land  on  the  bank^  and  to  dry  his  nets  and  to  build  fishing 
hute  there.  But  the  right  to  do  these  things,  and  which  are  not 
privileges  in  the  water,  appertain  to  him  in  the  ordinary  way  as  the 
owner  of  the  land. 

The  case  is  merely  this:  The  man  who  owns  the  land  next  to 
navigable  water  is  more  conveniently  situated  for  the  enjoyment  of 
the  public  easement  than  the  rest  of  the  community.  But  a  mere 
enumeration  of  the  advantages  of  that  position  falls  far  short  of 
showing  that  such  proprietor  has,  in  the  jus  publicum^  by  the 
common  law,  more  or  higher  righte  than  others.  It  will  be  observed 
that  in  the  sentences  above  quoted,  it  is  averred  that  the  rights 
referred  to  emanate  from  the  ownership  of  the  soil;  this  is  certainly 
true  as  to  certain  of  them,  such  as  the  right  to  erect  fishing  huts, 
ete.,  but  with  respect  to  the  usufruct  of  the  water  being  appendant 
to  the  land,  in  any  legal  sense  whatever,  that  is  the  point  to  be 
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proTed,  and  it  is  simply  assumed.  The  question  is  one  of  mere 
tradition,  precedent,  and  ancient  authority.  When  and  by  whom 
was  it  ever  claimed,  firom  the  days  of  Bracton  to  the  present  time, 
that  the  ownership  of  the  upland  drew  to  it  any  rights  in  the  sea 
shore,  or  .peculiar  uses  of  the  water?  In  the  opinion  commented 
on,  no  common-law  authority  is  cited,  and  the  few  American  cases 
referred  to  are  so  manifestly  misapplied  that  it  is  not  necessary  to 
subject  them  to  criticism.  My  examination  has  been  so  thorough 
that  I  feel  confidence  in  saying  that  none  of  the  ancient  authorities 
can  be  found  —  and  they,  of  necessity,  must  be  our  guides  in  this 
inquiry — which  give  countenance  to  the  notion  that  any  such 
privileges  as  those  claimed  are  appurtenant  to  the  bank  or  ripa  of 
navigable  water.  Indeed,  so  far  has  the  bank  owner  been  fix>m 
making  claim  to  any  peculiar  privileges  of  this  kind,  that  the 
reverse  has  occurred,  and  the  contested  question  has  been,  whether 
his  land,  for  the  convenience  of  the  public,  was  not  subject  to 
certain  servitudes;  whether  such  land  might  not  be  crossed  in  going 
to  and  returning  from  the  water ;  whether  the  right  to  tow  boats 
along  the  bank  or  to  land,  or  to  dry  nets  upon  it,  was  not  a  public 
right  incident  to  the  use  of  the  water.  These  and  similar  questions 
have  been  mooted  in  the  courts,  some  of  which  i*emain  unsolved  to 
the  present  day,  while  others  have  been  decided,  though  not  with- 
out hesitation  and  difficulty,  in  favor  of  the  riparian  proprietor.  In 
all  these  controversies,  extending  from  ancient  through  modem 
times,  I  do  not  find  that  it  was  ever  even  suggested  that,  as  an 
incident  to  his  estate,  the  owner  of  the  terra  firma  along  the  line  of 
tide  water  was  possessed  of  any  peculiar  privileges,  with  the  exception 
of  those  of  alluvion  and  dereliction  —  privileges  which  are,  perhaps, 
countervailed  by  the  loss  to  which  he  is  subject  from  the  washing 
away  of  his  land.  That  this  is  the  true  position  of  the  land-owner 
at  the  common  law  will,  I  think,  more  clearly  appear  when  I  come 
to  set  forth  the  rights  of  the  king  in  the  sea  shore,  to  which  subject 

1  now  proceed. 

The  language  of  the  old  books  is,  ^^  that  the  sea  is  the  king's 
proper  inheritance,"  and  he  is  styled  "  the  lord  of  the  great  waste,** 
''iam  aqua  quam  soUr    Co.  Litt  107,  260,  b;  Colles,  17 ;  3  Leo,  75 ; 

2  Molloy,  375. 

And  this  was  property  susceptible  of  transference.    There  «re 
some  antique  instances  of  grants  by  the  kings  of  England  of  certain 
portions  of  land  under  the  sea.    Lord  Halb  recites  several  transfers 
Vol-— IIL  35 
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of  this  description.  HaU^  de  jure  marisy  14-28.  It  is  true  that 
each  conveyances,  at  least  in  modem  times,  did  not  pass  the  property 
disincombered  of  the  public  right  of  navigation  and  fiisLing ;  but 
still  it  is  clear  that  the  tenure  of  the  soil  carried  with  it  certain 
>  aluable  rights.  In  fact  it  appears  to  have  been  possessed  of  the 
ordinary  incidents  of  property  on  terra  firma.  It  could  be  put  to 
any  use  not  inconsistent  with  the  public  easements  with  which  it 
was  burdened.  If  it  was  unlawfully  appropriated  or  interfered  with, 
the  law  afforded  it  protection.  There  are  cases,  both  ancient  and 
modem,  showing  that  this  distridus  maris — this  land  covered 
with  water — was  a  property  susceptible  of  valuable  uses.  Thus,  in 
the  celebrated  case  of  The  Royal  Fisliery  in  the  Banne,  Davies,  149, 
it  is  said :  '^  The  city  of  London,  by  a  charter  from  the  king,  hath 
the  river  Thames  granted  to  them,  but,  because  it  was  conceived 
that  the  soil  and  ground  of  the  river  did  not  pass  by  that  grant, 
they  purchased  another  charter,  by  which  the  king  granted  to  them 
solum  etfundum  of  the  said  river ;  by  force  of  which  grant  the  city 
to  this  day  receives  rents  of  those  who  fix  posts,  or  make  wharves  or 
other  edifices  on  the  soil  of  said  river/*  It  cannot  fail  to  be  observed 
how  entirely  this  case  explodes  the  assumption  that  the  riparian 
proprietor  has  any  common-law  right  to  extend  his  fix)nt,  either  by 
filling  in  or  by  the  erection  of  a  wharf.  Such  acts  would  haye  been 
trespasses  on  the  private  property  of  the  sovereign. 

The  modem  case  illustrative  of  the  same  subject,  to  which  I  wiU 
pai-ticularly  refer,  is  that  of  TIieAttorney-Oeneral  v.  CJiambers,  11 
De  6ex,  M.  &  O.,  206.  This  was  an  information  against  certain 
owners  and  lessees  of  a  district  abutting  on  the  sea  shore.  The 
information  alleged  that,  by  the  royal  prerogative,  the  sea  shore  and 
the  soil,  and  all  mines  and  minerals  lying  under  the  dea,  and  aU 
profits  arising  therefrom,  belong  to  her  majesty,  etc ;  that  there 
were  very  valuable  veijis  or  strata  of  coal  lying  under  that  part  of 
said  district  which  was  contiguous  to  the  sea  shore;  that  the  sea 
shore  vested  in  her  majesty  extended  landwards  as  far  as  high-water 
mark  in  ordinary  spring  tides,  or,  at  all  events,  far  beyond  high- 
water  mark  at  neap  tides ;  and  that  the  defendants  had  encroached 
npon  and  worked  valuable  mines  under  the  shore.  The  general 
right  of  the  queen,  as  stated,  was  admitted,  the  only  question  which 
was  put  in  controversy  being  as  to  the  extent  of  such  right  A 
rerdict  was  taken,  by  consent,  for  the  crown,  and  the  court  decided 
(hat  the  right  of  her  majesty  to  the  sea  shore  landwards  is,  prima 
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facUy  limited  by  the  line  of  the  medium  high  tide  between  the 
apring  and  neap  tides.    This  decision  was  made  in  the  year  1854. 

From  these  two  cases  it  seems  to  me  most  conspicuous  that  the 
ownership  of  the  shore  under  the  sea  drew  to  it  all  the  usual  rights 
of  property.  It  could  be  leased  out  for  wharves  or  worked  as  a  coal 
mine-  We  are  also  to  bear  in  mind  that  the  sea  shore  could  be 
granted  in  gross — that  is,  without  being  parcel  of  the  upland, 
llall  on  the  Rights  of  the  Crown,  etc.,  p.  19.  I  also  refer,  for  a 
iiuml^er  of  examples  in  which  claims  of  the  crown  similar  to  the 
foregoing  have  been  successfully  enforced,  to  an  article  in  vol.  6,  p. 
99,  of  the  Law  Magazine  and  Law  Review.  From  this  essay  it  ap- 
pears that  **the  advisers  of  the  croAvn,  for  the  last  quarter  of  a 
century,  have  exercised  unusual  vigilance  respecting,  and  been  most 
active  in  realizing,  the  royal  claim  to  the  fore  shores." 

Among  other  notable  instances  the  following  one  is  thus  de^-* 
cribed  ;  "  An  earlier  case  was  one  of  an  information  for  intrusion^ 
filed  in  1833,  by  Sir  William  Hone,  when  attorney-general,  in  the 
court  of  exchequer,  to  establish  the  right  of  the  crown  to  a  tract 
of  land  containing  about  two  hundred  and  seventy  acres,  formerly 
overflowed  by  the  tide,  situate,  near  the  city  of  Chester,  on  the 
south  bank  of  the  Dee,  a  tidal  navigable  river.  The  suit  termi- 
nated in  favor  of  the  crown,  and  the  land  was  subsequently  sold  by 
the  crown."  Nor  do  I  find  the  royal  right  anywhere,  in  the  long 
line  of  adjudications  u^on  the  subject,  called  in  question  with 
respect  to  its  general  features.  It  is  admitted,  in  the  fullest  extent, 
in  the  conspicuous  modern  cases.  Lord  Advocate  v.  Sinclair  of 
Fo8s,  L.  R.,  1  Scotch  Appeals,  174;  and  Gann  v.  TJie  Free  Fisheries 
of  WhitstabUy  11  House  of  Lords'  Cases,  192. 

Indeed,  I  think  it  is  safe  to  say  that  no  English  lawyer,  speaking 
either  from  the  bench  or  bar,  has  ever  asserted  that  the  owner 
of  the  land  along  the  shoi*e  of  navigable  water  has  any  peculiar 
right,  by  reason  of  such  property,  to  the  use  of  the  water  or 
of  the  shore.  And  it  seems  entirely  incredible  to  suppose  that 
such  a  right  as  this  could  have  existed,  and  that  no  alhision 
should  have  ever  been  made  to  it  It  is  obvious  that  many  of  the 
controversies  which  have  been  before  the  courts  would  have  been 
largely  affected  by  the  existence  of  such  a  right  Such  would  have 
been  the  effect  in  the  case  of  Tlie  Duke  of  Bucclcuch  v.  Tlie  MetrO" 
politan  Board  of  Works,  the  report  of  which  has  come  to  hand  since 
the  argument  on  the  present  occasion.    L.  R.,  5  Exch.  221.    The 
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facts  of  the  case  are  thns  stated:  ''The  Duke  of  Bncclench,  the 
plaintiff,  had  a  certain  interest  under  a  lease  and  two  agreements 
from  the  crown  in  a  mansion  in  Parliament  street,  the  back  of  which 
was  parallel  to,  and  bounded  by,  the  river  Thames ;  and  the  metropoli- 
tan board  of  works,  the  defendants,  had  constructed,  by  force  of  an 
act  of  parliament,  an  embankment  between  the  back  of  the  plain- 
tiff's premises  and  the  river.  For  the  purpose  of  this  construction 
the  board  of  works  had  found  it  necessaiy  to  remove  the  area  or 
mass  of  water  which  formerly  used  to  run  at  the  back  of  the  prem- 
ises between  high  and  low-water  mark,  and  also  to  take  away  a 
causeway  or  jetty  running  fh>m  the  foot  of  some  stairs  on  the  plain- 
tiff's land  across  the  shore  to  low-water  marL  It  will  be  observed 
that  the  facts  of  this  case  were,  in  all  es8ent?id  particulars,  the  same 
as  those  embraced  in  the  one  now  before  this  court,  with  the  excep- 
tion that  in  the  reported  case  the  plaintiff  had  a  jetty  in  controversy 
extending  from  his  land  to  low-water  marL  The  act  under  which 
the  defendants  had  erected  their  embankment  required,  where  land 
was  taken,  compensation  to  be  made,  and  directed  that  in  estimat- 
ing'the  purchase-money  or  compensation  to  be  paid  by  the  pro- 
moters,' ^egard  should  be  had  'not  only  to  the  value  of  the  land  to 
be  purchased,  but  also  to  the  damage,  if  any,  to  be  sustained  by  the 
owner  of  the  lands  by  reason  of  the  severing  of  the  lands  taken 
from  the  other  lands  of  such  owner,  or  otherwise  injuriously  affect- 
ing such  other  lands  by  the  exercise  of  the  powers,'"  etc  The 
plaintiff's  claim  for  compensation  was  two-fold:  first,  for  the 
destruction  of  the  jetty  or  landing  place ;  and  second,  for  the  taking 
away  of  the  water  which  used  to  flow  along  the  river  side  of  the 
premises.  The  court  held  that  the  only  damages  the  plaintiff  was 
entitled  to  were  those  resulting  from  the  destruction  of  the  jetty  or 
landing  place ;  but  that  the  general  damage  occasioned  by  the  inter- 
position of  the  embankment  of  the  defendants  along  the  water  front 
of  the  premises  were  damna  absque  injuria.  This  was  regarded  as 
a  case  of  great  importance,  and  was  fully  argued  and  considered, 
and  yet  it  was  not  intimated,  either  by  counsel  or  any  of  the  judges, 
that  the  plaintiff,  as  riparian  proprietor,  had  any  right,  the  depriva- 
tion of  which  was  a  legal  injury  or  afforded  even  any  just  ground 
for  complaint  In  the  whole  case  there  is  not  a  hint  of  the  supposed 
existence  of  such  a  right. 

From  these  authorities  and  many  others  which  might  be  cited, 
it  appears  to  me  to  be  plain  that,  by  the  rules  of  the  ancient  law. 
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tiie  owner  of  land  along  the  shore  was  entitled  to  no  right  ao  an 
incident  of  snch  ownership,  except  the  contingent  ones  before 
referred  to  of  alluyion  and  dereliction ;  and  that,  on  the  other  hand, 
the  title  to  the  soil  under  tide  water  was  in  the  sovereign ;  and  th|it 
such  title  was  attended  with  the  nsnal  concomitants  of  the  owner- 
ship  of  realty.  And  it  consequently  followed  fix>m  this  result,  that, 
in  order  to  enable  the  owner  of  the  upland  to  fill  in  or  wharf  out 
below  the  line  of  high  water,  it  was  absolutely  necessary  to  adopt 
some  principle  different  from  those  of  the  common  law.  And  this, 
as  I  understand,  was  the  foundation  on  which  the  majority  in  this 
court  placed  themselves  in  the  decision  of  the  case  of  Oough  v.  Bell 
That  final  decision  was  a  concurrence  in  the  view  expressed  by 
Chief  Justice  Greek,  in  his  opinion  delivered  in  the  supreme  court; 
and  that  view  was,  as  I  apprehend,  the  only  one  which  could  invest 
the  claim  of  the  land-owner  to  extend  his  lands  by  artificial  means 
below  the  line  of  high  water,  with  the  faintest  semblance  of  legality. 
As  snch  claim  could  not  rest  on  the  common  law,  it  was  indispens- 
able to  invoke  and  sanction  a  custom  or  local  usage  variant  from  the 
oommon  law.  How  far  such  a  custom,  as  a  mode  of  acquiring  a 
title  to  real  estate,  can  be  made  to  harmonize  with  legal  principles, 
it  is  not  necessary  to  inquire,  for,  as  before  remarked,  I  consider  the 
existence  and  legality  of  such  a  usage  to  be  res  adjudicaia  in  this 
State.  Admitting  its  legal  existence,  then,  the  inquiry  presses  as  to 
its  effect  in  law.  It  confers  a  right,  by  the  legal  exercise  of  which 
the  bank-owner  may  encroach  on  the  public  property  between  high 
and  low- water  marks.  If  such  a  right  existed  by  force  of  the  com- 
mon  law,  as  avl  incident  of  property,  it  is  obvious  it  could  not  be 
destroyed  or  substantially  impaired  by  the  legislative  power,  without 
compensation.  The  question  is,  whether  this  customary  right  has 
the  same  quality  and  efficiency  as  though  it  appertained  to  the  land 
by  force  of  the  common  law. 

My  consideration  of  this  branch  of  the  subject  has  led  to  the  con- 
viction that  such  privilege  has  not  the  effect  suggested  in  the  above 
inquiry.  The  local  custom  in  question  was  nothing  more  than  a 
license  on  the  part  of  the  public  to  the  land-owner,  enabling  the  lat- 
ter to  fill  in  or  wharf  out  along  the  fore  shore,  between  high  and 
low-water  marks,  and  which  license,  when  executed,  became  irrev- 
ocable. The  shore-owner  acquired  his  indefeasible  right  by  the 
acquiescence  of  the  public  in  the  performance  of  the  act  That  this 
Iras  the  view  of  the  judges,  whose  opinions  prevailed  in  the  decision 
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of  Oough  Y.  Bell,  is,  I  think,  clearly  manifest  I  have  above  ob- 
served that  the  true  doctrine,  with  respect  to  this  local  custom^  is 
embodied  in  the  opinion  read  in  the  supreme  court  by  Chief  Justice 
Green,  In  that  opinion,  this  clear  statement,  with  respect  to  Iho 
necessity  of  the  execution  of  the  license,  as  a  pre-requisite  to  tlie 
acquisition  of  a  legal  right  on  the  part  of  the  land-owner,  is  to  be 
found,  viz.:  "In  New  Jersey,  as  ve  have  seen,  the  title  of  the  State 
extends,  as  at  common  law,  to  high-water  mark  as  it  actually  exists. 
Where  the  waters  have  receded  by  alluvion,  or  by  the  labor  of  the 
adjoining  proprietor,  the  title  of  the  State  does  not  extend  beyond 
the  actual  high-water  line.  That  every  encroachment  upon  the 
shore  or  other  part  of  the  public  domain  may,  at  all  times,  be 
restricted  or  controlled  by  the  legislature,  is  admitted.  That  any 
erection  prejudicial  to  the  common  rights  of  navigation  or  fishery 
may  be  abated,  is  not  denied.  But,  in  the  absence  of  such  legisla- 
tive restriction,  where  no  nuisance  is  created,  the  riparian  prq^rie- 
tor  may  appropriate  the  shore  between  highand  low-water  mark  to 
his  own  use."  This  language  is  too  clear  and  explicit  to  need  explana- 
tory comment  That  the  local  custom  of  the  State,  which  was  recog- 
nized and  enforced  by  the  court,  operated  as  a  simple  license  to  the 
riparian  owner  to  enlarge  his  possessions  at  the  expense  of  the  pub* 
lie  domain,  and  which  license  was  revocable  at  any  time  before  exe- 
cution, is  the  clear  doctrine  of  the  adjudication  in  question.  It  has 
.no  reach  beyond  this.  And  from  that  time  to  the  present,  I  do  not 
perceive  that  the  judiciary  of  this  State  have  been  in  any  doubt 
upon  this  subject  Whenever  the  doctrine  has  been  referred  to,  the 
question  has  been  treated  as  being  entirely  at  rest  In  the  year  1856, 
in  the  case  of  The  State  v.  The  Mayor  and  Common  Council  of  Jer- 
sey City,  1  Dutch.  525,  certain  lands  lying  under  the  flow  of  the 
tide  were  thrown  out  of  a  tax  assessment,  for  the  reason  that  the 
title  to  such  lands  was  in  the  State,  and  Mr.  Justice  Elmer,  witli 
characteristic  directness  of  expression,  defines  the  public  title  thus : 
"  It  must  now  be  accepted,  as  the  established  law  in  New  Jersey, 
that  the  right  of  the  owner  of  lands  bounding  on  a  navigable  river 
extends  only  to  the  actual  high-water  mark,  and  that  all  below  that 
mark  belongs  to  the  State.  The  inchoate  right,  if  such  it  may  l>e 
called,  which  the  proprietor  of  the  upland  has,  either  with  or  witli- 
out  a  license,  to  acquii-e  an  exclusive  riglit  to  the  property,  by  wharf- 
ing  out  or  otherwise  improving  the  same,  gives  him  no  property  in 
the  land  while  it  remains  under  the  water.    It  may  be  granted,  by 
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the  State,  to  a  stranger  at  any  time  before  it  is  actually  reclaimed 
and  annexed  to  the  upland.  Such  is,  unquestionably,  the  common 
law.  Mid  I  am  aware  of  no  alteration  of  it  in  this  respect  in  New 
Jersey.''  In  this  opinion  Chief  Justice  Obeen,  and  Justices  Ooden 
and  Haines  concurred.  Again,  after  an  interral  of  several  years, 
the  rule  was  treated  by  the  same  court  as  established.  I  refer  to  the 
case  of  Stewart  v.  Fitch  and  Boynton,  2  Vroom.  18.  This  was  a 
suit,  by  a  riparian  owner,  for  the  use  of  certain  flats  by  the  rafts 
and  lumber  of  the  defendants,  and,  among  other  reasons  given  for 
dissent  to  the  legality  of  the  plaintiff 'S  claim,  the  court  said :  **  But 
it  also  appears  that  the  flats  on  which  the  rafts  were  anchored  were 
all  below  high-water  mark ;  and,  at  high  tide,  covered  to  the  depth 
of  two  feet,  and  that  no  part  had  been  in  anywise  improved  or 
reclaimed,  and  that,  consequently,  the  title  to  them  was  not  in  the 
plaintiff,  but  in  the  State  of  New  Jersey." 

From  these  cases,  I  think  it  is  evident  that,  from  the  date  oi  the 
decision  of  Gough  v.  Bell  up  to  the  time  of  the  present  controversy, 
the  question  now  under  consideration  has  not  been  considered  an 
open  one  by  the  courts  of  this  State.  And  such,  too,  appears  to 
have  been  the  legislative  and  public  understanding  of  the  effect  of 
this  leading  decision  just  mentioned,  at  the  time  that  it  was  rendeicd. 
This,  I  think,  is  manifest  from  the  provisions  of  the  act  of  1851, 
entitled  "  An  act  to  authorize  the  owner  of  lands  upon  tide  waters 
to  build  wharves  in  front  of  the  same."  Nix.  Dig.  1025.  By  the 
first  section  of  this  act  it  is  declared  "  that  it  shall  be  lawful  for  the 
owner  of  lands  situate  along  or  upon  tide  waters  to  build  docks  or 
wharves  upon  the  shore  in  front  of  his  lands,  and  in  any  other  way 
to  improve  the  same,  and,  when  so  built  upon  or  improved,  to 
appropriate  the  same  to  his  own  exclusive  use."  Thus  we  find  in 
this  provision,  and  in  similar  provisions  in  many  other  laws,  the 
local  custom  sanctioned  in  the  case  of  Oough  v.  Bell  assuming  a 
statutory  foiin  and  subject  to  certain  general  regulations.  The 
right  of  the  bank  owner  was  dealt  with  by  the  legislature  not  as  an 
incident  of  property  already  vested,  but  as  a  privilege  which  required 
the  element  of  public  acquiescence,  and  the  performance  of  a  pre 
requisite  on  the  side  of  the  proprietor,  to  be  converted  into  a  legal 
right.  Nor  should  it  fail  to  be  observed  that,  even  if  we  were  to  ad- 
mit the  indefeasibility  of  this  customary  right  of  the  shore  owner, 
such  concession  could  not  have  much  effect  in  securing  him  against 
(he  exercise  of  legislative  power.    By  force  of  such  a  doctrine,  the 
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land  lying  between  the  high  and  low-water  lines  could  not  be  taken 
from  him  without  compensation ;  but  below  the  low-water  line,  the 
public  right  and  control  would  be  still  absolute.  But  I  hare  said  such 
conccsision  cannot  be  made.  The  bank  owner  has,  by  the  local  cus- 
tom of  the  State,  but  an  inchoate  right  before  the  reclamation  of  the 
land  below  the  water;  nor  does  he  gain  any  thing  in  this  respect  by 
the  statute  just  referred  to.  That  act  did  not  add  any  thing  to  the 
efficacy  of  the  local  custom  as  a  mode  of  acquiring  title.  It  left  that 
right  as  it  found  it — a  pure  license,  revocable  before  execution. 
Such  acts,  bearing  the  form  of  legislative  licenses,  are  not  uncom- 
mon, and  their  effect  has  been  clearly  defined.  It  has  never  been 
thought  that  the  privileges  conferred  by  them  were  vested  rights  in 
the  sense  of  debarring  the  public  from  revoking  them  at  pleasure. 
Two  cases  in  point,  which  have  arisen  in  Pennsylvania^  I  will  refer 
to  as  illustrative  of  the  principle.  By  a  statute  of  that  State,  all  per- 
sons owning  lands  adjoining  navigable  streams  were  authorized  to 
erect  dams  in  such  streams,  and  appropriate  the  water  to  the  uses  of 
their  mills.  In  the  cases  of  The  SiisquslMnna  Canal  Co.  v.  Wright^ 
9  Watts  &  Serg.  9 ;  and  The  New  York  and  Erie  Railway  v.  Young, 
dC  Penn.  175,  it  was  declared*  that  the  rights  acquired  under  this 
acx  'rere  not  indefeasible,  but  were  subordinate  to  the  rights  of  the 
commonwealth.  This  result  was  justified  by  the  theory  tliat  such 
licensees  took  their  privileges  under  the  implied  condition  that  they 
should  be  held  in  subordination  to  the  requirements  of  the  public. 
These  decisions  go  to  the  point  that  a  legislative  permission  to 
iq)propriate  to  individual  use  a  part  of  the  jus  publicum,  does  not, 
per  86,  deprive  the  public  of  a  right  to  resume  the  privilege  granted, 
unless  it  appears  that  it  was  the  intention  to  vest  such  privilege 
irrevocably  in  the  licensee.  The  wharf  act  of  this  State  clearly 
leaves,  in  this  respect,  nothing  in  doubt,  for  it  expressly  announces 
that  after  the  riparian  proprietor  has,  in  point  of  fact,  erected  his 
wharf  or  made  any  other  improvement  below  the  high-water  line, 
then,  and  not  till  then,  the  land  so  appropriated  shall  become  his 
own.  Prior  to  this  event,  he  has  no  rights  in  the  water  or  the  land 
under  it,  either  by  the  statute  or  by  the  local  custom,  which  are  not 
subservient  to  the  legislative  will. 

The  steps  which  I  have  thus  far  taken  have  led  me  to  this  posi- 
tion :  that  all  navigable  waters,  within  the  teiritorial  limits  of  the 
State,  and  the  soil  under  duch  waters,  belong,  in  actual  propriety,  to 
the  public ;  that  the  riparian  owner,  by  the  common  law,  has  no 
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peculiar  rights  in  this  public  domain  as  incidents  of  his  estate ;  and 
that  the  privileges  he  possesses,  by  the  local  custom,  or  by  force  of 
the  wharf  act,  to  acquire  such  rights,  can,  before  possession  has 
been  taken,  be  regulated  or  revoked  at  the  will  of  the  legislature. 
The  result  is,  that  there  is  no  legal  obstacle  to  a  grant,  by  the  legis- 
lature, to  tho  defendants,  of  that  part  of  the  property  of  the  public 
which  lies  in  front  of  the  lands  of  the  plaintiff,  and  which  is  below 
high-water  mark.  It  may  be  true  that,  by  such  an  appropriation, 
the  plaintiff  will  sustain  a  greater  inconvenience  than  will  other 
citizens  whose  land  does  not  run  along  this  riven  But  the  injury 
to  all  is,  in  its  essence  and  character,  the  same,  the  difference  being 
only  in  degree.  All  persons  who  have  occasion  to  approach  this 
river,  over  that  part  of  the  bank  occupied  by  the  railroad  of  the 
defendants,  may,  perhaps,  experience  some  inconvenience  from  the 
interposition  of  such  worics;  the  railroad,  therefore,  is  somewhat  of 
an  impediment  to  the  public  rights  of  fishery  and  navigation.  But 
no  one,  it  is  presumed,  will  pretend  that  such  impediment  is,  on 
that  account,  illegal,  if  authorized  by  the  legislative  authority.  Nor 
can  the  plaintiff  complain  because  a  difficult  access  to  the  water  is 
a  greater  hardship  to  him,  owing  to  the  easy  use  of  the  water,  in 
connection  with  his  property  in  its  natural  condition,  than  it  is  to 
those  who  live  at  a  distuice  from  it  If  it  were  true  that  no  public 
improvement  can  be  made  which,  in  its  execution,  will  affect  the 
property  of  one  citizen  more  injuriously  than  it  will  that  of  another, 
many  of  the  greatest  works  of  the  times  would  become  impossible. 
No  railroad  or  canal  can  be  constnicted  which  will  not  greatly  ben- 
efit the  lands  of  some  persons,  and  injure,  almost  as  greatly,  those 
of  others.  Every  citizen  is  required,  at  times,  to  contribute  some- 
^l^gy  hy  way  of  sacrifice,  to  the  pablic  good.  Such  partial  evils  is 
the  price  which  is  paid  for  the  advantages  incident  to  the  social 
itate.  It  is  not  necessary  to  refer  extensively  to  authorities  in  con- 
firmation of  the  doctrine  that,  as  a  general  rule,  the  public  domain 
18  subject  altogether  to  the  control  of  the  legislature,  and  that  inci- 
dental damage  resulting  to  individuals,  from  the  exercise  of  such 
control,  gives  no  legal  claim  to  compensation.  The  principlt?  ot5cm3 
universally  conceded  that,  unless  in  certain  particulars  protected  by 
the  Federal  constitution,  the  public  rights  in  navigable  rivers  can. 
to  any  extent,  be  modified  or  absolutely  destroyed  by  statute.  By 
force  of  the  constitution  of  this  State,  private  propeixy  cannot  be 
takeo,  even  for  public  use,  without  just  compensation.  But  the 
Vol.  III.  — 36 
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domam  of  the  legislature  OYerthe  jura  publica  appears  to  be  nnlim- 
ited.  By  this  power  they  can  be  regulated,  abridged  or  vacated. 
We  have  seen  that,  by  the  common  law,  the  king  was  the  proprie- 
tor of  the  soil  under  the  navigable  water,  and  this  being  regarded 
as  a  private  emolument  of  the  crown,  was  susceptible  of  transfer  to 
A  subject  But  such  transfer  did  not  divest  or  diminish,  at  least 
after  Magna  Charter,  the  public  rights  in  the  water  and  conse- 
quently the  grantee  of  the  crown  held  the  propei*ty  in  subjection  to 
the  common  privilege  of  fishery  and  navigation.  The  consequence 
was,  that  the  king  could  not  deprive  the  subjects  of  the  realm  of 
these  general  rights.  This  was  a  power  that  resided  in  parliament, 
and  not  in  the  monarch.  But  that  such  a  parliamentary  power 
existed,  appears  never  to  have  been  questioned  by  any  English 
authority,  nor  do  I  perceive  that  its  exercise  was  ever  regarded  as  a 
legal  wrong,  or  even  as  an  unusual  hardship  to  the  owner  of  the 
land  along  the  shore.  In  the  year  1780,  this  authority  of  parliament 
to  put  to  use  the  land  under  tide  water,  thus  intercepting  the  land- 
owner, was  fully  recognized  by  Lord  Mansfield.  The  case  refej^d 
to  is  that  of  The  King  v.  Smithy  Doug.  441.  The  city  of  Londou, 
under  an  act  in  the  time  of  George  III,  had  erected  piles  on  the  bed 
of  the  Thames,  near  Bichmond,  within  high-water  mark,  about  tlie 
distance  of  twenty-nine  feet  from  the  shore,  for  the  purpose  of  mak- 
ing a  towing-path  for  horses,  adjoining  and  contiguous  to  a  wharf 
in  the  possession  and  property  of  the  defendants,  or  of  those  under 
whom  they  claimed.  The  defendants  cut  down  one  of  these  piles, 
which  was  proved  to  have  been  erected  between  the  high*and  low- 
water  marks,  opposite  to  the  said  wharf.  For  this  act  an  indict- 
ment was  found,  and  the  defendants  were  convicted.  The  case 
came  before  the  court  on  a  motion  to  arrest  judgment  In  the 
argument  of  this  case  none  of  the  distinguished  counsel  employed 
for  the  defense  questioned  the  right  of  parliament  to  appropriate 
the  land  in  question,  in  the  manner  specihed,  if  the  Thames,  at  the 
point  in  question,  was  within  the  reach  of  the  tide,  the  entire  pred 
icatioD  being  that  such  was  not  the  fact  The  conviction  was  sus- 
tamed.  I  think  the  power  of  parliament,  in  affairs  of  this  charac- 
ter, is  hot  to  be  denied.  Nor  was  this  one  of  those  severe  preroga- 
tives which  existed  only  in  consequence  of  the  theoretic  omnipo- 
tence of  the  legislative  branch  of  the  British  government 

Whatever  the  theory,  we  know  what  the  practice,  has  been,  and  it 
IB  scarcely  toe  much  to  say  that,  since  the  days  of  the  revolution. 
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BO  instance  can  be  found  of  any  Englishman  being  deprived  of  any 
right  of  property  by  act  of  parbament  A  statute  putting  to  use 
the  land  under  tide  water  was  regarded  as  legitimate— not  because 
the  power  of  parliament  was  unlimited,  but  because  the  control 
over  the  public  domain  was  unlimited.  And,  in  fact,  the  absence 
of  a  power  to  control  and  put  to  use  the  public  interests  in  the 
navigable  waters  would  be  an  imperfection  in  the  civil  polity  of  any 
people.  I  do  not  find  that  it  has  ever  been  supposed  that  such  a 
power  did  not  exist  in  any  of  the  American  States.  By  a  statute  of 
the  State  of  Delaware,  a  citizen  was  authorized,  for  the  purpose  of 
improving  his  land^  to  close  the  mouth  of  a  navigable  creek,  and 
such  statute  was  pronounced  to  be  constitutional,  and  the  act  done 
under  it  legal,  by  the  supreme  court  of  the  United  States.  Wilso7i 
V.  Blackbird  Greek,  2  Pet  245.  In  Glover  v.  Powell,  2  Stockt 
211,  a  similar  law  was  enforced,  and  in  the  case  of  The  Mayor  of 
Georgetown  v.  The  Alexandria  Canal  Co,,  12  Pet  91,  it  was  held 
competent  for  congress,  acting  as  the  local  legislature,  to  authorize 
the  erection  of  the  canal  in  question,  although  the  same  wma 
admittedly  injurious  to  the  interests  of  the  riparian  owners.  This 
same  doctrine  was  enforced  in  the  case  of  Gould  v.  Hudson  IL  R 
Co,,  12  Barb.  616;  2  Seld.  522,  on  a  scale  of  the  greatest  mag- 
nitude,  the  road  of  the  defendants  being  located  along  the  Hudson^ 
and  intervening  for  many  miles  between  the  water  and  the  laud  of 
the  bank-owners.  See  a  collection  of  cases  to  the  same  effect,  in 
Angell  on  Tide  Waters,  92-108.  It  is  upon  this  principle  that 
water,  in  large  quantities,  is  taken  from  our  rivers  to  feed  our 
canals,  and  that  dams  are  placed,  to  the  destruction  of  navigation, 
in  our  rivers  for  the  use  of  manufactories.  Our  State  affords  many 
instances  of  a  display  of  this  power  in  this  form. 

With  regard  to  the  hardships  oftentimes  incident  to  the  exercise 
of  such  a  power,  the  courts  can  have  no  concern.  Such  considera- 
tions address  themselves  exclusively  to  the  law-makers.  It  is  the 
oflBce  of  the  court  to  declare,  if  the  law  leads  to  such  results,  that 
the  legislature  has  the  authority  to  regulate  or  destroy  at  its 
pleasure,  and  for  the  common  welfare,  the  public  rights  in  naviga- 
ble rivers,  and  that  if  individuals  are,  in  consequence  thereof, 
incidentally  injured,  such  loss  is  damnum  absque  injuria.  If  com- 
pensation be  made  for  such  damage,  it  is  on  the  part  of  the  State 
a  mere  gratuity,  for  neither  the  riparian  proprietor  nor  any  other 
citizen  whose  property  has  been  impaired  can  claim  such  redreds  as 
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a  matter  of  legal  right  In  all  such  cases  the  appeal  must  be  to  the 
sense  of  justice  of  the  legislature. 

The  result  being  that  the  legislature  can  authorize  the  laying  of 
this  rood  in  firont  of  the  land  of  the  plaintiff  without  compensation, 
the  next  question  U,  has  such  a  privilege  been  conferred  on  the 
defendants  ? 

The  claim  is,  that  the  legislature  has  granted  to  these  defendants 
the  use  of  a  part  of  the  public  domain.  The  State  is  never  pre- 
sumed to  have  parted  with  any  part  of  its  property,  in  the  absence 
of  conclusive  proof  of  an  intention  to  do  so.  Such  proof  mast 
exist,  either  in  express  terms  or  in  necessary  implications.  I  shall 
not  cite  authorities  to  sustain  so  familiar  a  proposition.  With 
respect  to  this  statute  now  drawn  m  question,  and  by  the  supposed 
force  of  which  the  defendants  have  erected  their  works,  I  fully  con- 
cur in  the  view  expressed  by  Mr.  Justice  Dbpue,  in  the  opinion  read 
by  him  in  the  circuit  court.  I  think  there  are  no  terms  used  in  this 
statute,  which,  fairly  interpreted,  imply  an  intention  to  confer  on 
the  defendants  the  privilege  asserted,  nor  does  such  privilege  neces- 
sarily result  from  the  general  powers  conferred.  This  plea,  there- 
fore, presents  no  bar  to  the  action  of  the  plaintiff. 

With  respect  to  the  question  raised  in  the  argument,  touching  the 
sufficiency  of  the  facts  stated  in  the  plaintiff's  declaration  to  sustain 
his  suit,  I  will  merely  say  that  it  seems  to  me  that  a  legal  cause  of 
action  is  shown. 

The  substantial  allegation  is,  that  in  consequence  of  the  works  of 
the  defendants,  he  is  prevented  from  passing  from  his  land  to  the 
river  Passaic,  which,  at  present,  is  a  public  highway. 

Now  it  is  true  that,  as  the  defendants  have  put  these  obstructions 
in  this  river  without  authority  of  law,  such  obstructions  are  a  pub- 
lic nuisance.  But  I  think  it  is  a  nuisance  which,  according  to  the 
allegations  on  the  record,  inflicts  a  peculiar  damage  on  the  plaintiff, 
and,  if  that  be  so,  it  is  admitted  this  action  is  well  brought  The 
plaintiff,  until  the  State  interferes  and  deprives  him  of  the  privilege, 
has  the  right  to  pass  directly  from  his  property  on  the  shore  of  this 
navigable  river.  He  has  been  deprived  of  the  right  by  the  tort  of 
the  defendants,  and  this  is  a  damage  which,  apparently,  is  individ- 
ual and  peculiar  to  himself.  If  a  ditch  should  be  dug  in  a  pub- 
lic highway,  in  front  of  the  door  of  a  dwelling-house,  so  as  to 
Ctf  off  access  to  and  from  such  house,  no  one  would  doubt  that 
the  occupier  of  such  house  sustained  a  greater  inconvenience  from 
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the  public  nuisanoe  than  the  body  of  the  community.    The  oharac* 
ter  of  the  present  tort»  as  it  respects  the  plaintiff,  is  precisely  of  this 
nature.    I  think  the  facts  stated  support  the  action. 
The  judgment  in  the  circuit  court  should  be  affirmed. 

The  chancellor  delivered  an  elaborate  opinion  for  reyenaL 

It  was  thereupon  ordered  by  the  court  that  the  Tote  be  taken  sep- 
arately on  the  two  points  inyolved. 

The  first  of  those  questions  was,  whether  the  legislature  had  the 
power  to  grant  to  the  defendants  in  error  (in  the  court  below)  the 
use  of  the  premises  in  question,  being  lands  in  a  navigable  river 
below  high  water-mark. 

In  order  to  express,  with  precision,  the  views  of  the  members  of 
the  court,  it  was  determined  that  those  who  voted  in  the  affirmative 
on  this  first  point  should  express  a  concurrence  in  the  view  con- 
tained in  the  opinion  of  the  chief  justice,  and  those  voting  in  the 
negative,  in  the  view  contained  in  the  opinion  of  the  chancellor. 

The  vote  was  then  taken  on  this  first  point  in  this  mode,  and 
resulted  as  follows,  viz : 

For  concurrence  with  the  chief  justice — The  Ohief  Jusnoi^ 
Justices  Bbdle,  Scuddeb,  Yak  Syokbl  and  Wooduull,  Judges 
Eeknedt,  Oldek,  Vail  and  Wales. — 9. 

For  concurrence  with  the  chancellor — The  Chakosllob,  and 
Judges  Olbmxst  and  Ogdek. — 3. 

The  second  question  was  then  put,  which  was,  whether  the  legis- 
lature had,  in  point  of  fact,  granted  to  the  plaintiffs  in  error  the 
right  to  the  use  of  the  premises  in  question ;  those  members  who 
denied  the  existence  of  such  grant  voting  to  affirm,  those  of  a  ooi^ 
trary  opinion  to  reverse. 

The  vote  resulted  as  follows: 

For  affirmance — The  Ghancellob,  the  Chief  JusnoE,  Justices 
BsDLE,  Dalrimple,  Souddeb,  Vak  Stckel,  Woodhuli^  Judges 
Clemext,  Ogden,  Oldek,  Vail,  Wales. — 12. 

For  reversal — Judge  Keknedt. — 1. 
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inturance  pdUcy — lien  an  property  insured  for  premium — effsei  of  eeXt  ef 
property  to  bona  fide  pwrehaeur.    , 

A  member  of  a  matual  inBurance  company  held  a  policy  on  boildings  and 
property  containing  a  provision  that  the  buildings  insured  and  the  land 
on  which  they  stood  became  pledged,  by  the  insurance,  to  the  company,  and 
that  the  company  should  have  a  lien  thereon  for  the  premium.  The  insured 
died  in  debt  for  the  premium  having  devised  the  property  insured,  with  the 
land,  to  his  widow,  who  conveyed  it  to  Mathers,  the  latter  not  having 
notice  of  the  lien  ol  the  insurance  company.  Hdd^  that  the  lien  of  the 
policy  could  not  be  enforced  after  the  property  had  passed  into  the  handfl 
of  a  Inma  fide  purchaser. 

Action  to  enforce  an  alleged  lien  on  a  tract  of  land  and  building 
thei-eon.    The  facts  are  set  forth  in  the  opinion  of  the  court 

L,  S.  Hardin,  for  appellant 

Samuel  Russell,  for  appellee. 

Hardik,  J.  The  Xentacky  Farmers'  Mutual  Insurance  Com- 
pany; a  corporation  of  which  the  late  John  H.  Harney  was  a  member 
at  the  time  of  his  death,  brought  this  suit  in  equity  for  the  purpose 
of  enforcing  an  alleged  lien  on  a  tract  of  land  and  building  thereon. 
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which  were  devised  by  said  Harney  to  his  widow,  and  sold  and 
cojiveyed  by.  her  to  John  G.  Mathers;  the  building  and  property  of 
Harney  having  been  insured  by  the  plaintiff,  for  which  he  waa 
indebted  at  his  death  in  several  sums  assessed  against  him  by  the 
(corporation,  according  to  its  charter  and  the  terms  of  Harney^s 
contract  of  insurance. 

A  demurrer  of  Mathers  to  the  petition  waa  sustained  and  the 
action  dismissed;  and  this  appeal  is  prosecuted  to  reverse  that 
judgment 

By  the  charter  of  the  corporation  the  policy  of  Harney  waa 
rendered  void,  or  at  least  voidable,  at  the  option  of  the  company, 
by  the  alienation  of  the  property  to  Mathers.  Acts  of  1867, 1858 ; 
Boer  V.  Tlie  Phcmiz  Insurance  Co.,  4  Bush.  242.  And  the  charter, 
besides  imposing  on  each  member  of  the  corporation  an  obligation 
to  pay  his  portion  of  its  losses  and  expenses,  provides  as  follows : 
^All  buildings  insured  by  and  with  said  company,  together  with 
the  right,  title  and  interest  of  the  assured  to  the  lands  on  which 
they  stand,  shall  be  pledged  to  the  company,  and  the  company  shall 
have  a  lien  thereon  against  the  assured  during  the  continuance  of 
his  or  her  policies." 

If  it  be  conceded,  as  we  think  it  ought,  that  the  provision  of  the 
charter  declaring  the  policies  of  the  company  void  upon  the  aliena* 
tion  of  the  property  insured,  except  in  particular  contingenciea, 
means  only  that  they  may  thereby  become  void  where  the  right  of 
exoneration  is  not  waived  by  the  insurer,  and  not  at  all  events  to 
become  absolute  nullities  as  to  both  parties ;  and  if  it  be  further 
conceded  that  the  position  of  Mathers  was  that  of  a  mere  volunteer, 
or  even  an  ordinary  purchaser,  with  notice  of  the  lien  of  the  com- 
pany, he  should  be  treated  as  having  accepted  the  title  of  Harney 
aim  onerBy  and  under  an  implied  trust  for  the  satisfaction  of  the 
debt  Yet  the  important  question  remains  to  be  determined,  whether 
a  sale  and  conveyance  of  property  insured  to  a  bona  fide  purchaser, 
without  notice,  does  not  destroy  the  lien  of  the  insurance  company 
for  the  payment  of  the  premium  note  of  the  vendor  or  previous 
owner.  It  is  worthy  of  consideration  that,  while  the  lien  given  by 
the  charter  relates  by  its  terms  only  to  the  i)er8on  insured,  theie  ia 
nothing  in  the  charter  from  which  we  can  infer  Ihat  it  was  designed 
that  the  lien  should  operate  against  a  subsequent  purchaser,  unless 
he  should  choose  to  continue  the  policy  by  taking  an  assignment  of 
it  in  the  manner  prescribed.    And  the  omission  of  the  legislature 
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to  make  any  proyision  for  giving  notice  to  the  public,  by  registrar 
tion  or  otherwise,  of  the  existence  of  the  liens  attaching^  to  property, 
under  said  act  of  incorporation,  upon  the  execution  of  private 
contracts  of  insurance,  is  an  argument  that  it  did  not  design  to 
extend  the  lien  to  bona  fide  purchasers  of  insured  property. 

In  the  case  of  McGulloch  and  otliers  v.  Tlis  Indiana  Mutual  Fire 
Insurance  Co.,  8  Black£  50,  bearing  a  strong  analogy  to  this  so  fiur 
as  essential  to  this  inquiry,  the  supreme  court  of  Indiana  held,  that 
the  lien  df  the  insurance  company  was  lost  by  an  alienation  of  the 
property  insured;  and  the  court,  commenting  on  the  private  char- 
acter of  the  books  and  papers  of  the  corporation,  said:  ^  We  can- 
not  believe  it  was  the  design  of  the  legislature  to  subject  purchasers 
to  the  operation  of  a  lien,  the  existence  of  which  they  had  no  sure 
means  of  ascertaining."   ^ 

The  principles  of  that  decision  were  afterward  aflSrmed  by  the 
same  court  in  the  case  of  Tlie  Indiana  Mutual  Fire  Insurance  Co* 
V.  Cognillard  and  otliersy.%  Garter,  645 ;  and,  so  fiur  at  least  as  they 
affect  the  essential  question  in  this  case,  they  seem  to  be  in  harmony 
with  the  general  principles  of  equity  governing  and  limiting  the 
enforcement  of  statutory  liens.  * 

We  are  of  the  opinion  therefore  that  the  demurrer  of  Mathers 
was  properly  sustained* 

Wherefore  the  judgment  is  affirmed. 


Books,  assignee,  etc^  appellants,  v.  Hall,  sic. 

(7Biuli.68.) 
Bankruptcy  ^juriMUetion  of  State  eettrts. 

In  an  action  brongbt  in  a  State  court,  by  an  assignee  in  bankmptcj,  to  obtain 
control  of  certain  property  of  the  bankrapt  alleged  to  hare  been  frandii- 
lentlj  conyeyed  bj  him,  held,  that  the  State  courts  had  oonconrent  J  aria- 
diction  with  the  federal  coorts  to  make  a  decree  of  title  and  poisesiion  of 

.  the  property  sued  for. 

AcnoK  by  an  assignee  in  bankruptcy  to  set  aside  an  alleged 
fraudulent  conveyance.  The  beta  appear  in  the  opinion  of  the 
court 
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W.  IL  BradUy  and  John  Rodman^  for  appellants 
Oraddoch  d  Trabue,  for  appellees. 

BoBEBTSOiTy  J.  The  appellant^  Boone^  as  assignee  in  baakntptoj 
of  W.  K.  Hall>  and  the  co-appellants,  as  judgment  creditors  of  said 
Hall,  brought  this  suit  in  equity  for  recovering  the  control  of  cer- 
tain real  and  personal  estate,  charged  to  hare  been  fraudulently 
transferred  by  Hall  to  his  co-defendants  to  defeat  the  claim  of  his 
creditors. 

The  petition  does  not  explicitly  allege  that  Hall  had  been  declared 
a  bankrupt;  but  the  averment  that  Boone  was  by  the  appdintment 
of  the  federal  court  made  the  assignee  of  his  estate,  fortified  as  it  is 
by  the  context,  implies  that  Hall  had  been  adjudged  a  bankrupt, 
and  that  his  estate,  liable  to  his  creditors  under  the  bankrupt  law, 
had  been  regularly  assigned  by  the  court  to  Boone  for  the  benefit 
of  all  the  creditors;  and  according  to  that  law  the  assignment 
passed  to  the  assignee  all  the  bankrupt's  property  which  his  crtMlit- 
ors  might  subject  had  there  been  no  bankiruptcy.  Consequently  the 
petition  makes  jmiTta  facie  an  available  case,  and  we  do  not  doubt 
that  the  State  court  had  concurrent  jurisdiction  to  decree  in  favor 
of  the  assignee,  for  the  benefit  of  the  creditors,  the  title  and  posses- 
sion  of  the  property  sued  for.  Such  jurisdiction  has  been  too  often 
exercised  in  Kentucky  to  allow  a  denial  of  it  in  this  court 

It  is  equally  apparent  to  us  that  the  creditors,  as  beneficiaricsi 
were  proper  though  not  necessary  parties.  Nevertheless,  on  motion 
without  answer,  the  circuit  court  struck  out  the  name  of  the  assignee 
for  a  supposed  misjoinder,  and  then  dismissed  the  petition  by  the 
creditors  because  the  title  was  in  the  assignee,  who  alone  could 
maintain  the  suit  for  their  use.  That  entire  judgment  we  adjudge 
erroneous. 

Wherefore  the  judgment  in  both  aspects  is  reversed,  and  the  cause 
remanded  for  frirther  proceedings. 

Voi.  la— 87 


Digitized  by 


Google 


ggn  KBNTUOKT, 


New  York  Life  iDsaianoe  Co.  y.  Glopton. 


New  Yobk  Life  Insurance  Co.,  appellants,  v.  Glopton,  bxo 

(7Duih,im) 

Rffed  dfihe  chU  war  on  inturanee  policy — effect  of  ncn-paymmU  ofpreimwmM, 

The  Nei^  York  Life  Ins.  Go.  issued  its  policy  to  0.,  a  resident  of  Virginia,  on 
tlie  life  of  her  husband^  in  1858,  containing  a  provision  th^t,  if  the  yearly 
premiums  were  not  paid  on  or  before  the  several  dates  of  payment  therein 
mentioned,  the  policy  should  cease  and  the  company  should  not  be  liable  for 
any  part  of  the  Qum  insured.  The  husband  died  in  18P4,  being  after  the 
beginning  of  the  civil  war,  leaving  the  premiums  for  1862, 1868  and  1864 
unpaid^  the  agei&t  of  the'  company  in  Virginia  having  refused  payment  for 
ihose  ^ears.  MM,  that  the  civil  war  did  not  dissolve. the  contract  of  insur- 
ance; that  the  non-^payment  of  the  three  last  premiums,  in  view  of  the 
state  o|  war  between  the  north  and  south,  did  not  avoid  the  policy,  and  that 
0.  cQuld  recover  the  sum  insured,  less  the  aggregate  amount  of  the  three 
unpaid  premiums. 

ActiON  on  a  policy  of  life  insurance.  The  facts  are  stated  in  the 
opinion  of  the  court 

■    Harlany  Net&man  ^  BrisioWf  for  appellant 

J'.  eT".  Jiam^,  for  appellee. 

RoBEirrsON^  J.  By  a  policy  executed  March  13, 1858,  the  appel- 
lant insured  the  life  of  James  0.  Clopton,  a  minister  of  the  gospel, 
resident  near  Lynchburg,  Va.  The'  provisions  of  the  policy,  so  far 
as  material  now,  are  the  following : 

^*  The  'Ne\^  York  Life  Insurance  Company,  in  consideration  of 
the  sum  of  iB181.50,  to  them  in  hand  paid  by  Mary  A.  Clopton  for 
the  benefit  of  herself  and  children,  and  the  annual  premium  of 
lfl9r.50,  to  be  paid  on  the  13th  day  of  March  in  every  year  during 
the  continuance  of  this  policy,  do  assure  the  life  of  Janies  C.  Clop- 
con,  for  the  sole  use  of  Mary  Ann  Clopton  and  children,  in  the 
amount  of  five  thousand  dollars,  for  the  tenn  of  his  natural  life, 
commencing  on  the  13th  of  March,  1858,  at  noon ;  provided  always 
that  it  is  hereby  declared  to  be  the  true  intent  and  meaning  of  this 
policy,  and  the  same  is  accepted  by  the  assured  upon  these  expreca 
conditions:  in  case  the  said  Mary  A.  Clopton  shall  not  pay  the  said 
premiums  on  or  before  the  several  days  hereinafter  mentioned  for 


Digitized  by 


Google 


WINTER  TEKM,  1869.  291 

New  York  Life  Inearance  Co.  y.  Clopton. 

the  payment  thereof,  then  and  in  every  such  case  the  company  shall 
not  be  liable  to  the  payment  of  the  sum  insured,  or  any  part  thereof; 
and  this  poliqy  shall  cease  and  determine." 

James  0.  Olopton  died  in  May,  1864,  after  paying  all  the  pre- 
miums payable  before  the  13th  of  March,  1862,  but  not  actually  pay- 
ing the  premiums  for  1862,  '63,  '64. 

Mrs.  Clopton  and  her  children  brought  this  action  for  the  amount 
of  the  insurance,  after  deducting  the  three  unpaid  premiums,  which 
the  appellant's  agent,  A.  B.  Garland,  still  residing  in  Virginia,  and 
who  received  all  the  other  premiums,  refused  to  accept 

The  answer  resisted  the  action  on  two  grounds :  1.  That  the  civil 
war  dissolved  the  contract ;  2.  That  the  non-payment  of  the  three 
last  premiums  avoided  the  policy.  On  the  double  issue  thus  joined 
the  circuit  court,  to  whom  the  law  and  the  facts  were  submitted, 
after  deducting  from  the  $5,000  the  aggregate  of  the  unpaid  pre- 
miums,  adjudged  to  the  appellees  the  balance  with  legal  interest 
from  the  date  of  the  demand  and  refusal  to  pay. 

A  reversal  is  sought  on  each  of  those  grounds  urged  with  signal 
ingenuity  and  great  ability ;  but  cogent  as  the  argument  is  felt  to 
be  on  assumed  analogies,  plausible  generalities,  and  indiscriminating 
dictay  a  close  analysis  of  principle,  jwlicy,  and  judicial  authority 
inclines  us  to  concur  with  the  circuit  court  in  its  judgment,  though 
not  for  precisely  the  same  reasons. 

The  two  controlling  questions  will,  as  briefly  as  perspicuity  will 
allow,  be  now  considered  in  the  order  in  which  they  have  been 
presented. 

Although  there  is  neither  proof  nor  any  presumption  that  either 
James  C.  Clopton  or  the  appellees  or  Garland  by  any  voluntary  act 
helped  to  incite  or  prosecute  the  rebellion  against  the  general  govern- 
ment, or  in  any  way  participated  as  an  actual  belligerent  in  the 
strife  between  the  hostile  sections,  yet  their  residence  in  the  southern 
section  made  them  and  the  appellant  technical  enemies ;  and  the 
established  law  of  such  internecine  war  interdicted  all  commercial 
intercourse  between  such  antagonist  parties,  and  consequently  any 
commercial  contract  or  payment  made  between  them,  during  the  war, 
would  have  been  unlawful  and  void.  The  same  principle  and  policy 
of  the  law  did  not  avoid  a  pre-existing  and  valid  contract  which  a. 
Bingle  act,  such  as  payment  of  a  debt,  might  have  performed.  In 
such  cases  a  suspension  of  remedy  during  the  war  was  the  consistent 
and  only  legitimate  effect  of  the  war  on  such  contracts.    But  both 
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jiriiiciple  and  policy  would  have  dissolved  a  contract  made  before 
the  war  for  ^cotUinuing  performance/'  such  as  partnership  or 
afifreightment  Dissolution  is  the  natural  and  necessary  effect  of  a 
change  so  radical  in  the  staius,  rights,  and  duties  of  sncb  parties. 

The  appellant's  counsel  urge  the  application  of  this  last  doctrine 
to  this  case,  insisting  that  the  war  revoked  Garland's  agency,  and 
also  that  the  contract  was  one  of  continuing  performance,  and  there- 
fore was  dissolved  and  not  merely  suspended.  We  do  not  see  the 
law  in  that  light 

Where  a  single  act,  such  as  payment  of  a  debt,  would  perform  a 
contract  made  before  the  war,  belligerent  policy  interdicted  the  act 
because  it  might  aid  the  enemy  in  the  prosecution  of  hostilities ; 
consequently  suspension  of  performance  until  the  restoration  of 
peace  would  effectuate  the  whole  aim  of  the  law  without  dissolving 
the  contract,  which  may  be  ultimately  enforced  in  perfect  consist- 
ency with  the  principle  and  end  of  the  temporary  interdict.  In 
that  class  of  cases  it  is  the  contract  and  not  the  performance  that  is 
continuing ;  and  a  suspension  of  remedy  and  not  a  dissolution  of 
the  contract  is  all  that  is  necessary,  befitting,  or  just. 

But  in  such  cases  as  partnerships  and  affreightments  the  perform- 
ance is  continuous  and  unremitting,  until  the  end  of  the  contract 
shall  have  been  consummated ;  and,  therefore,  as  supervening  war 
between  the  parties  disables  them  firom  performing  any  of  the 
incumbent  duties  and  defeats  the  object  of  the  contract,  a  dissolu- 
tion of  the  contract  is  the  natural  and  legal  eflbct  of  the  war.  And 
that  illustrates  **  continuing  performance,^'  and  the  contradistinctive 
reason  for  dissolving  the  contract  instead  of  suspending  the  remedy 
in  that  class  of  cases.  The  duties  of  partners  to  each  other,  while 
the  relation  subsists,  are  amicable  and  incessant.  A  war  which  puts 
them  in  a  state  of  hostile  antagonism  disrupts  their  business  rela- 
tions, and  incapacitates  them  to  perform  their  duties  to  each  other. 
Such  a  change  is  itself,  in  fact  and  in  law,  a  dissolution. 

In  like  manner  the  performance  of  a  contract  of  affreightment 
being  amicable  and  incessant  from  the  commencement  to  the  com- 
pletion of  the  transportation,  a  war  which  makes  it  contraband,  and 
thereby  frustrate  its  object,  necessarily  destroys  the  legal  obligation 
of  the  contract,  and  the  law  cannot  substitute  another  to  be  per- 
formed after  the  close  of  the  war.  But  the  reason  for  dissolution  in 
those  two  classes  of  cases  seems  to  be  inapplicable  to  contracts  which 
may  be  performed  by  a  single  act,  or  by  periodical  acts  betwe&n 
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which  there  is  nothing  to  perform  and  consequently  no  continaity  of 
performance. 

Between  a  single  act  and  such  periodical  acts  there  is  no  apparent 
difference  in  reason  or  principle.  Therefore  the  law  which  only 
suspends  the  remedy  in  the  one  case  cannot  consistently  dissolve  the 
contract  in  the  other. 

According  to  this  definition,  the  ordinary  contract  of  insurance 
does  not  seem  to  belong  to  the  class  of  contracts  of  **  continuing 
performance*'  Insurance  is  a  contract  sui  generis,  governed  by  a 
peculiar  and  rather  an  arbitrary  code  of  the  modem  common  law, 
but  recently  molded,  and  not  yet  stamped  in  all  respects  with  con- 
clusive authority.  Its  character,  however,  is  so  far  matured  and 
established  as  to  distinguish  it  essentially  firom  ordinary  commercial 
contracts,  and  especially  in  the  effect  of  war  on  its  pre-existing 
validity,  which  the  war  as  a  general  rule  destroys,  whether  the  con- 
tract belong  to  the  category  of  "  continuing  performance  *'  or  not 

In  the  case  of  Leathers  v.  The  Conmiercial  Insurance  Co.  of  Oin* 
dnnatij  2  Bush,  this  court,  without  special  consideration,  inadvert- 
ently illustrated  by  '^ partnership  aful  insurance"  contracts  of 
"continuing  performance.^'  Affreightment  would  have  been  more 
ftppropriate  than  insurance.  But  that  inapposite  suggestion  was 
immaterial,  and  as  the  case  was  properly  adjudged  on  another  and 
the  only  judicial  point,  the  obiter  inadvertence  is  entitled  to  no  con- 
ddtgration  in  this  case.  And  we  now  consider  insurance  as  a  con- 
tract not  dissoluble  as  of  '*  continuing  performance,"  but  on  another 
ground,  to  be  presently  considered,  and  which  would  sustain  one 
judgment  in  the  case,  supra,  even  if  the  risk  had  continued  until 
after  the  inauguration  of  the  war. 

In  this  case  the  insurance  was  an  executed  entirety  for  the  pre- 
scribed "term,'*  and  the  only  performance  which  could  devolve 
on  the  underwriter  was  to  pay  the  stipulated  amount  of  $5,000 
in  the  event  of  loss  insured  against,  fulfillment  of  which  was 
not  a  continuing  net,  but  a  single  act  of  a  continuing  contract. 
And  the  consideration,  though  payable  in  annual  installments,  was 
yet  an  entirety  also;  and,  as  already  suggested,  full  performance 
was  not  as  defined  of  that  kind  technically  styled  continuing. 
Consequently  the  war  did  not  dissolve  the  contract  on  any  such 
ground  as  that  on  which  it  would  have  dissolved  a  contract  of  part« 
unship  or  affreightment.  But,  as  a  general  rule,  war  may  dissolve 
an  insurai\ce  when  it  would  only  suspend  legal  remedy  on  ordinary 
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commercial  contracts  not  of  continuing  performance;  and  this  is 
the  most  distinctive  difference  between  a  policy  and  other  contracts. 
The  only  philosophical  or  authoritatiye  reason  for  this  distinction 
is  the  impolicy  of  assured  indemnity  against  the  perils  to  life  or  to 
property,  incident  to  a  state  of  war  between  the  parties  to  the  cm- 
tract  of  insurance;  and  consequently  the  principle  which  aroids 
such  contracts  made  during  the  war  is  lately  extended  to  the  inter- 
diction of  the  continuance  during  the  war  of  such  as  were  preyiously 
made,  and  were  valid  when  made. 

To  illustrate  the  principle  and  its  application  as  recognized  in 
England,  the  following  British  decisions  are  here  cited :  Purtado  v. 
Rogers,  3  Bos.  &  PuL  191 ;  Kdlner  v.  Le  Mesurier,  4  East  396 ; 
Oatnba  v.  Le  Mesurier,  4  id.  407 ;  Brandon  v.  Ourling,  4  id.  410. 

In  Furtado  v.  Rogers,  Lord  Alvanly,  0.  J.,  in  delivering  an  elab- 
orate opinion,  said  that  '^  when  a  British  subject  insures  against 
capture  the  law  infers  that  the  contract  contains  an  ezceptioli  of 
capture  made  by  the  government  of  his  own  country!* 

In  Kellner  v.  Le  Mesurier,  Lord  Ellenborough  said,  respecting 
the  effect  of  a  subsequent  war  on  a  policy  antecedently  isuued,  "that 
insurance  against  British  capture  eo  npmine  would  be  illegal  and 
void  upon  its  face,  as  being  directly  and  obviously  repugnant  to  the 
interests  of  the  State;  and  that  if  such  an  insurance  made,  in  terms, 
by  a  British  subject,  would  be  void,  an  insurance  indirectly  pro- 
ducing the  same  effect  by  the  application  of  the  general  terms  otthe 
policy  to  the  particular  event  of  a  British  capture  would  be  equally 
illegal."    And  the  case  of  Gamba  v.  Le  Mesurier  is  confirmatory. 

In  Brandon  v.  Curling,  Lord  Ellenborough  extended  Ihis  prin- 
ciple to  all  insurances  of  property  by  interpolating,  as  implied,  the 
following  condition :  "  Provided  that  this  insurance  shall  not  extend 
to  cover  any  loss  happening  during  the  existence  of  hostilities 
between  the  respective  countries  of  the  assured  and  assurer." 

It  may  be  a  grave  question  whether  the  implied  condition  as  to 
perils  of  the  war  should  be  extended  beyond  the  belligerent  right  of 
capture  or  destruction  by  the  government  of  the  insurer;  and  to 
that  extent  only  we  may  admit  that  the  continuation  of  the  policy 
during  war  would  be  illegal,  and  its  pre-existing  obligation  became 
avoided.  But  the  principle  of  this  concession  would  not  avoid  a 
policy  insuring  property  which  is  exempted  by  law  fVom  the  b<  1- 
ligerent  power;  and  while  it  would  avoid  a  policy  insuring  the  life 
of  one  who  becomes  an  actual  enemy  of  the  government  of  the 
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inimer,  which  had  the  right  to  destroy  that  life,  it  would  not  affect; 
the  yaliditj  of  an  insurance  of  the  life  of  a  neutral  or  passive  non- 
combatani^  over  whose  life  there  is  no  belligerent  power;  for  though 
the  domicile  w;hich  makes  him  a  technical  enemy^  whose  property 
may  be  lawfully  captured  as  enemies'  property,  yet  as  such  nominal 
hostility  does  not  subject  his  life,  like  his  estate,  to  peril,  no  bel- 
ligerent right  is  affected  by  the  continued  validity  of  the  insurance ; 
and  consequently  in  such  a  case  neither  authority  nor  principle  would 
avoid  the  policy  any  more  than  if  it  had  insured  the  life  of  a  child 
in  the  cradle,  or  insured  property  exempt  from  capture  or  confis- 
cation.   Keir  v.  Andrade,  6  Taunt  504. 

Whatever  we  may  think  therefore  of  the  entire  case  of  Brandon  v. 
Curling,  we  feel  satisfied  that  no  allowable  construction  of  the  facts 
or  consistent  application  of  the  law  in  the  case  we  are  now  adjudg- 
ing will  permit  us  to  decide  that  the  war  dissolved  the  contract  of 
life  insurance.  Nor  can  we  adjudge  that  non-payment  of  the 
premiums  after  the  inauguration  of  the  war  avoided  the  policy. 

However  lawful  the  condition  of  avoidance  as  prescribed  in  this 
case  may  be  admitted  to  be,  it  is  in  effect  a  forfeiture  which  ought 
not  to  be  favored.  To  subject  to  forfeiture  all  the  premiums  paid, 
as  well  as  the  $5,000  for  the  loss  of  life,  would  be  harshly  and  un- 
reasonably penal  for  no  better  cause  than  the  inevitable  non-precise 
payment  of  another  installment  of  premium,  which  the  law  prevented 
tJie  appellant  from  a  right  to  receive.  None  of  the  parties  can  be 
presumed  to  have  contemplated  such  disabling  war,  or  to  have  in- 
tended by  the  condition  of  avoidance  more  than  voluntary  failure 
to  pay  when  there  was  legal  ability  to  receive  the  premiums. 

Then,  as  according  to  principle  and  consistent  authority,  the  con- 
tract was  not  dissolved  by  the  war,  how  can  this  court,  consistently 
with  the  spirit  of  the  literal  condition  and  the  facts  of  the  casC; 
adjudge  the  policy  avoided  by  the  inevitable  non-payment  of  premi- 
ums?   Such  a  decision  would  seem  to  be  as  unreasonable  as  unjust 

Had  it  been  true,  as  assumed  by  the  appellant's  learned  counsel, 
that  the  war  totally  revoked  the  Virginia  agency,  then  there  could 
have  been  no  legal  payment  unless  the  domicile  of  the  assured  had 
been  removed  within  the  federal  lines,  which  appellant  could  not 
have  expected  nor  reasonably  required.  On  this  hypothesis  there 
could  have  been  no  avoidance,  but  postponement  only.  But  on  this 
point  the  law  is  more  favorable  to  the  appellant ;  for,  as  adjudged 
by  the  supreme  court  of  the  United  States  in   Ward  v.  Smithy 
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7  Wall.  452,  while  the  war  revoked  Garland's  authority  to  negotiate 
policies,  it  did  not  revoke  his  power  to  receive  premiums  for  policies 
previously  issued.  The  war  did  not,  therefore,  prevent  a  l^;al  pay- 
ment iH>  Garland,  in  Virginia,  which,  consequently,  would  have 
released  the  liability  of  the  appellees  for  the  amount  so  paid. 

But,  according  to  the  same  case.  Garland,  had  he  received,  could 
not  have  legally  paid  over  to  his  constituent,  in  New  York,  during 
the  war;  and,  consequently,  no  such  payment  to  Garland  could 
have  been  available  to  the  appellant  otherwise  than  by  looking  to 
the  agent  as  custodian,  subject  to  all  hazards,  until  the  close  of  the 
war.  For  that  reason,  and  also  because,  as  he  testified,  the  money, 
if  deposited  with  him  for  his  constituent,  would  have  been  liable  to 
spoliation  under  an  act  of  confiscation  by  the  confederate  congress. 
Garland  refused  to  receive  the  premium  of  1862,  which  was  punc- 
tually tendered  to  him  in  the  local  currency  of  Virginia;  but  con- 
sidering it  best  for  aUpartieSy  he  substituted  a  bond  for  payment, 
with  interest,  at  the  end  of  the  war.  Having,  as  he  also  testified, 
received  all  the  previous  premiums  in  Virginia  currency,  and  paid 
it  over  to  the  appellant  without  objection,  his  authority  so  to  receive 
might  be  presumed  by  the  assured ;  and  the  fact  that  V'rginia  was 
the  place  of  payment  might  have  implied  that  the  currei.cy  of  that 
State,  at  the  time  of  payment,  however  it  may  then  have  been 
changed  and  depreciated,  would  have  been  receiv^  by  the  appellant. 
But,  however  this  may  be,  as  the  appellant  could  not  have  lawfully 
collected  the  premium,  and  may  have  lost  it  by  insolvency  or  con- 
fiscation, had  it  been  paid  to  Garland  in  money,  the  tender,  as  made, 
and  the  substituted  bond  as  executed,  may  be  regarded  as  equivalent 
to  actual  payment,  and  may  have  been  as  beneficial  to  the  appellant, 
and,  by  its  security,  even  more  so.  The  refusal  to  accept  the  tender 
for  the  year  1862  dispensed  with  a  formal  repetition  for  the  years 
1863  and  1864;  and,  moreover,  we  may  infer  from  Garland's  testi- 
mony, that  bonds  were  given  for  those  years  also. 

On  these  facts  we  cannot  say  that  the  literal  non-payment  of  the 
three  last  premiums  was  either  voluntary  or  prejudicial,  or  was 
ascribable  even  as  much  to  the  appellees  as  to  the  appellant. 

And  so  understanding  the  phase  of  the  case  and  the  attitude  of 
the  parties,  we  cannot,  consistently  with  the  spirit  of  the  contract, 
and  equal  justice  to  the  parties,  adjudge  the  policy  void. 

The  judgment,  therefore,  of  the  circuit  court  seeming  right  in 
principle  and  just  in  amount,  is  afSrmed. 
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Haggard,  appellant,  y.  Gonkw&ight. 

aBuah,18.) 

Omtiruetion  of  preiiderUial  proelamation — prdkSbiHon  of  eommmtM  inUr- 
course  behoeen  hdUgerenU. 

A  contract  was  made,  the  consideration  of  which  arose  from  the  following 
transaction :  H..  of  Kentucky,  drew  and  delivered  to  C,  of  the  same  State, 
an  order  addresQ^  to  E.,  of  Texas,  requesting  him  to  pay  money  in  his 
hands  to  T.,  also  of  Texas.  The  order  was  transmitted  through  the  lines, 
and  executed.  Held,  that  this  transaction  was  not  a  yiolation  of  the  proc- 
lamation of  the  president  of  the  United  States,  of  August  16,  1861,  pro- 
hibiting all  commercial  intercourse  between  the  loyal  and  rebellious  States, 
Kentucky  being  loyal  and  Texas  disloyal,  and  that  the  contract  supported 
by  this  transaction  was  valid. 

Action  on  a  covenant  which  formed  the  consideration  of  an  order 
for  money.    The  facts  are  set  forth  in  the  opinion* 

Charles  EgitUon,  Huston  <t  Mulligan  and  W.  C.  OoodloSj  for 
^[ypellant. 

Breckenridgs  S  Buckner  and  James  Simpson^  for  appellee. 

Hardin,  J.  The  appellant,  James  H.  Haggard,  being  one  of  the 
distribntees  of  the  estate  of  his  father,  John  Haggard,  deceased, 
late  of  the  State  of  Texas,  and  also  the  assignee  of  the  interest  of 
his  brother,  John  T.  Haggard,  in  said  estate,  and  being  a  resident 
of  Clark  county,  Kentucky,  on  the  23d  day  of  September,  1861,  in 
the  State  of  Kentucky,  drew  and  delivered  to  the  appellee,  J.  N. 
Conkwright,  also  a  resident  of  Kentucky,  an  order  addressed  to  S. 
A.  Elkin,  administrator  of  said  John  Haggard,  deceased,  requesting 
him  to  pay  the  amount  in  his  hands  to  which  the  appellant  was 
entitled,  as  aforesaid,  to  A.  I.  Taul,  who,  as  well  as  Elkin,  resided  in 
Texas;  the  order  containing  the  following  statements: 

"  In  consideration,  John  N.  ConlLwright  has  given  his  obligation  for  the 
amount  that  you  may  choose  to  hand  over  to  said  A.  I.  Taul.  Not  knowing 
the  amount,  I  have  left  that  blank  for  you  to  fill  up,  which  I  do  authorite  you 
to  do ;  and  this  shall  be  a  good  receipt  against  the  amount." 

And,  at  the  same  time  and  as  part  of  the  same  transaction,  the 
appellee  executed  and  delivered  to  the  appellant  his  obligation, 
which  is  as  follows: 

Vol.  IIL— 38 
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"  Inasmuch  as  James  H.  Haggard  has  sent  an  order  to  S.  A.  Elkln,  adminis- 
trator of  John  Haggard,  deceased*  now  living  in  the  State  of  Texas,  for  blank 
amount,  for  A.  I.  Taul's  benefit,  I  do  obligate  mjself  to  pay  said  James  H. 
Haggard  any  amount  the  said  Elkin  may  pay  over  to  said  Taul,  when  ascer- 
tained— the  above  amount  not  known.  Said  Haggard  is  to  have  ten  per  cent 
interest  per  annum  from  the  time  the  money  is  paid  over  in  Taul's  hands  till 
paid  Mrn, 

"J.  N.  CONKWBICteT."   ■ 

To  an  action  prosecuted  by  the  appellant,  on  the  covenant  above 
set  out,  to  recover  the  amount  of  several  payments  made  by  Elkin 
to  Taul  upon  said  order  of  the  plaintiff,  which  upon  demand  the 
appellee  refused  to  pay,  he  pleaded  in  connection  with  the  facta 
already  stated,  in  substance,  that  the  contract  of  which  the  order 
in  favor  of  Taul  was  a  part,  and  which  formed  the  consideration  of 
the  contemporaneous  agreement  of  the  defendant,  was  illegal; 
because  it  was  made  in  violation  of  the  proclamation  of  the  presi- 
dent of  the  United  States,  issued  August  16,  1861,  forbidding  aU 
commercial  intercourse  between  the  citizens  of  Texas  and  other 
States  then  in  rebellion  against  the  laws  and  authority  of  the 
United  States  and  the  citizens  of  Kentucky  and  other  States  of  the 
Union  which  adhered  to,  and  were  Ipyal  to,  the  government  of  the 
United  States;  said  proclamation  having  been  issued  in  obedience 
to  an  act  of  congress  approved  July  13,  1861.  And  he  further 
alleged  that  the  money  collected  by  Taul  of  Elkin  was  received  by 
him  in  the  State  of  Texas,  as  agent  of  the  plaintiff,  during  the  time 
the  people  of  Texas  were  in  rebellion  as  aforesaid,  and  while  the 
plaintiff  and  defendant  each  resided  in  Kentucky,  which  at  the  time 
adhered  to  the  United  States  and  was  within  the  military  lines  of 
the  federal  government. 

The  matters  of  defense  thus  presented  being  adjudged  to  be  suf- 
ficient on  demurrer,  and  the  plaintiff  agreeing  that  the  averments 
of  the  answer  were  true,  a  verdict  and  judgment  were  rendered  for 
the  defendant  in  accordance  with  the  previous  ruling  and  a  per- 
emptory instruction  of  the  court ;  and  the  plaintiff  has  appealed 
from  the  judgment. 

Thi^  court  has  repeatedly  recognized  the  proclamation  of  the  16th 
of  August,  1861,  as  public  notice  of  the  previous  congressional, 
recognition  of  a  state  of  war  between  the  seceding  and  adhering 
Stales  of  the  Union,  which,  according  to  the  laws  of  war  as  well  as 
the  act  of  congress,  suspended  all  peaceful  relations,  and  interdicted 
commercial  intercourse  between  the  people  of  one  beUigerent  and 
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those  of  tke  other ;  and,  as  a  logical  and  }egal  sequeince  uf  that  state 
of  non-intercoorse,  all  commercial  contracts  made  in  or  founded  on 
%  Tiolation  of  it  were  illegal  and  void. 

Bnty  conceding  that  this  is  so,  the  question  arises^  what  ]>rincipU 
of  law  or  pul;>lic  policy  has  been  violated  by  the  contraqt  in  thii 
eaae  ?,  The  agreement  sought  to  be  enforced  was  not  between 
enemies,  but  citizens  of  Kentucky,  owing,  allegiimce  to  the  same 
government;  and  though  it  operated  to  transfer  the  money  which 
was  the  subject  of  the  contract  from  the  hands  of  one  citizen  of  the 
enemy*8  country  to  those  of  another,  it  subjected  nothing  to  tlie 
forfeiture  denounced  by  the  act  of  congress  as  coming  from  or  pro- 
ceeding to  the  opposing  hostile  section  or  State.  It  is  insisted,  how- 
ever, for  the  {Q)pellee^  that  the  transaction  involved  commercial 
intercourse  between  the  contracting  parties  in  Kentucky  and  Taul 
and  El  kin  in  Texas,  the  order  of  the  appellant  being  drawn  upon 
one  of  them  in  favor  of  the  other.  This  may  be  true,  construct- 
irely  and  incidentally,  and  yet  not  have  aflfected  the  validity  of  the 
transaction,  at  most,  further  than  to  suspend  the  authority  of  Tuul 
to  act  as  agent  during  the  proclaimed  non-intercourse.  But  accord- 
ing to  the  recent  case  of  Wood  v.  Smithy  7  Wall.  447,  it  was  not 
illegal  for  Taul  to  receive  the  money  in  Texas  provided  he  did  not 
violate  the  law  by  remitting  it  to  the  party  entitled  to  receive  it  in 
Kentucky.  The  supreme  court  in  that  case,  in  referring  to  the  rule 
that  interest  is  not  recoverable  on  debts  between  alien  enemies 
during  war  of  their  respective  countries,  said :  "  That  rule  can  only 
apply  when  the  money  is  to  be  paid  to  the  belligerent  directly. 
When  an  agent  appointed  to  receive  the  money  resides  within  the 
same  jurisdiction  with  the  debtor,  the  latter  cannot  justify  his 
refusal  to  pay  the  demand,  and,  of  course,  the  interest  which  it  beai-s. 
It  does  not  follow  that  the  agent,  if  he  receive  the  money,  will 
violate  the  law  by  remitting  it  to  his  alien  principal." 

An  authority  more  directly  applicable  to  this  case,  if  not  con- 
clusive of  the  question  involved,  is  the  opinion  of  the  United 
States  circuit  court,  delivered  by  Justice  Livingston,  of  the 
rapreme  court,  in  1820,  in  the  case  of  Tlie  United  States  v.  Barker^ 
1  Paine's  C.  C.  156,  the  question  decided  being  whether  a  bill 
of  exchange  drawn  by  a  citizen  of  the  United  States  on  a  British 
•ubjeot  at  Liverpool,  on  the  second  day  of  .luly,  1814,  vvas  unlaw- 
ftd,  this  country  and  Great  Britain  being  then  at  wai.    The  con- 
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clneioii  of  tlie  court,  after  reviewing  the  aothorities  cited,  was  as 
follows : 

^^  The  opinion  of  the  court,  then,  is,  that  the  plaintiff,  by  draw- 
ing the  bill  in  question,  violated  neither  the  laws  of  nations  nor 
any  municipal  regulation  of  his  own  country;  that  he  did  an  act 
perfectly  innocent,  if  not  meritorious,  and  which  has  too  long 
received  the  sanction  of  public  opinion  and  general  usage  to  render 
it  necessary  or  proper  to  be  checked  by  the  interposition  of  a  court 
of  justice,  which  could  not  be  done  without  sacrificing  the  interest 
of  our  innocent  and  unsuspecting  merchants,  to  gratify  the  cupid- 
ity of  those  who  may  since  have  been  advised  that  the  transaction 
was  unlawful,  and  may  be  desirous  of  taking  advantage  of  it" 

Although  the  answer  of  the  defendant  in  this  case,  which  was 
agreed  to  as  true  .by  the  plaintiff,  represents  that  Taul,  in  receiving 
the  money,  acted  as  the  agent  of  the  plaintiff,  the  contract  between 
the  parties  neither  stipulates  nor  seems  to  contemplate  that  Taul 
should  pay  over  the  money  when  collected  to  the  plaintiff,  but 
expressly  provides  for  the  payment  by  the  defendant  of  such  an 
amount  as  Taul  should  receive,  with  ten  per  cent  interest  thereo:., 
IVom  the  time  of  TauPs  receipt  of  the  money  in  Texas. 

Whatever  may  have  been  the  relative  rights  of  the  appellee  and 
Taul,  who,  it  appears,  was  his  father-in-law,  and  whether  the  object 
.of  the  appellee  in  procuring  the  payment  of  the  money  to  Taul  was 
to  satisfy  an  indebtedness  to  him,  or  that  Taul  should  remit  it  to 
him  or  hold  it  for  his  use,  the  contract  had  the  effect  to  divest  the 
appellant  of  his  right  to  the  funds  in  the  hands  of  Elkin,  which 
he  had  a  right  to  dispose  of,  although  he  might  not  withdraw  them 
during  the  war ;  and  this,  in  our  opinion,  was  a  valid  and  sufficient 
consideration  for  the  covenant  of  the  appellee. 

It  results  that  the  court  erred  in  overruling  the  demurrer  of  the 
plaintiff  to  the  answer  of  the  defendant,  and,  in  instructing  the 
jury,  upon  the  agreement  of  facts,  to  find  for  the  defendant 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded  foi 
a  new  trial,  in  conformity  to  the  prmciple  of  this  opinion. 
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The  Seearity  Fiie  Ins.  Co.  of  N.  Y.  v.  The  Kentucky  Marine  and  Fire  ins.  Go. 

Thb  Sbcubitt  Fibb  Insurance  Co.,  of  New  York,  appellant^ 
T.  Thb  Eentuokt  Mabinb  and  Fibe  Insubancb  Co. 

<7Baih.8U 
BetroipeeUve  imurance^  parol  eontracU  to  inturo. 

When  the  property  is  distant  and  its  iUUtu  unknown  to  either  party  an  Insor. 
ance  agiJnst  fire  will  bind  the  insurer  for  a  loss  occurring  before  the  date 
of  the  contract,  if  such  appears,  either  from  the  policy  or  from  atterding 
circumstances,  to  have  been  the  intention  of  the  parties. 

An  oral  contract  to  issue  a  policy  of  insurance  is  binding  and  may  be  speci- 
fically enforced  or  the  court  may  award  damages  the  same  as  in  an  action 
on  an  executed  policy. 

A  prorision  in  a  oompanys  charter  requiring  that  "all  polides  and  contracts 
of  insurance  *  *  *  shall  be  subscribed  by  the  president/'  relates  only  to 
executed  insurances,  and  does  not  abridge  the  eommon-law  right  to  make 
an  oral  executory  contract  for  inrawnre 

The  facts  are  stated  in  the  opinion. 
Bodletf  A  LinibaUf  for  appellant 
Wittiam  Atioood,  for  appellee. 

BoBEBTSON,  J.  In  the  snmmer  of  the  year  1865,  McFerran, 
Manifee  ft  Co.,  owning  a  large  qnantity  of  cotton  purchased  in 
Georgia,  for  resale  in  New  York  —  to  be  shipped  from  Columbus  in 
barges  down  the  Chattahooche  to  Appalachicola,  in  Florida,  and  to 
be  thence  transhipped  in  the  Mary  Lucretia  and  Metropolis,  ships, 
to  the  city  of  New  York — procured  from  the  appellee  an  oral  con- 
tract for  insurance  against  the  perils  of  navigation,  which  the 
appellant  re-insured  to  the  appellee ;  and  to  fill  up  the  uninsured 
gap  between  the  landing  and  transhipment  of  the  cotton  at  Appa- 
lachicola,  the  owners  also  obtained  from  the  appellee,  on  the  10th  of 
October,  1865,  an  oral  contract  for  insurance  against  fire  risks  ^^on 
eaiUm  at  Appalachicola  awaiting  shipment  per  Mary  Lucretia  and 
MeiropolisJ'  On  the  same  day  the  appellant  made  with  the  appellee 
a  sindlar  contract  of  re-insurance  of  the  same  cotton  against  the 
■unc  risk.  And,  on  the  17th  of  October,  1865,  the  appellanfa 
Ageut,  Muir,  made  in  his  book  B,  kept  by  him  as  evidence  of  insur- 
aacee,  an  entry  of  the  insurance  and  re-insurance,  described  as 
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insuring  against  a  ^^fire  risk  on  cotton  at  Appalachicola  awaiting 
ihijwimitJ' 

There  is  neither  proof  nor  sufficient  presumption  that,  at  the  date 
of  the  entry  in  book  B,  owners,  or  insurers  knew  that  the  cotton  had 
re;iched  Appalachicola ;  but,  as  afterwaixl  appeared,  some  of  it 
(40  bales)  had  been  consumed  by  fire  at  the  wharf  in  Appalachicola 
oil  the  fith  of  October,  1865. 

On  satisfactory  proof,  the  appellee  adjusted  the  loss  and  plud  the 
ovmers  its  portion  of  the  liability  according  to  its  contract  of  insur- 
ance, and  thereafter  brought  this  suit  against  the  appellant  for  a 
specific  execution  of  its  contract  of  re-insurance  and  for  indemnity 
iji  damages,  and  finally  recovered  a  judgment,  which  by  this  appeal 
the  appellant  seeks  to  reverse  on  the  following  grounds,  on  which 
the  action  was  unsudoessfuUy  defended : 

X.  There  was  no  retrospective  insurance  or  re-insurance  against 
lire  beyond  the  date  of  the  contract 

2.  An  oral  contract  for  insurance  was  not,  according  to  the  com- 
mon law,  binding  and  enforceable. 

3.  If  such  a  contract  was  valid  at  common  law,  the  appellee's 
charter  modified  that  law  in  that  respect  by  requiring  a  written 
memorial  signed  by  the  president ;  and,  consequently,  as  the  alleged 
iDSurance  was  not  binding,  the  re-insufemce  was  not  obligatory,  be- 
cuuse  It  only  insured  the  original  insurer  against  an  enforceable 
liability."   .       :  • 

It  seeihs  to  this  court  that  none  of  tiiese  grounds  are  sustained 
by  the  law  and  the  facts  in  the  case. 

1.  Sim^ple  insurantje,  prima  facie,  implies  the  existence  of  the 
thing  insured  at  the  date  of  the  conti*act  But  when,  aa  in  marine! 
policies,  the  thing  being  distant  and  its  statics  unknown  to  either 
party,  ati  insurance  "  lost  or  not  lost "  may  bind  the  insurer  for  a 
loss  occurring  before  the  date  of  the  contract  Such  a  provision  is 
quite  usual  in  fire  as  well  as  marine  insurances,  tod  without  these 
express  words  circumstances  may  sufficiently  imply  the  same 'intent 
1  Amould  on  Ins.  25 ;  Phill.  on  Ins.,  §  925 ;  General  Int.  Ins.  Co.  v. 
Buggies,  12  Wheat  403. 

The  marine  insurance  and  re-insurance  in  this  case  were  expressly 
retrospective,  and  the  evident  purpose  of  the  owners  and  of  the  ap« 
pellee  was  to  protect  the  cotton  from  fire  from  the  Itoding  to  th6 
transhipment  of  it  at  Appalachicola.  The  testimony  is  conclusive 
to  that  effect    This  authorizes  the  presumntion  that  the  insuranoe 


Digitized  by 


Google 


WINTER  TERM,  1869.  303 

Thm  Becuritj  Fire  Ins.  Co.  of  N.  T.  ▼.  The  Eentuckj  Marine  and  Fire  In«.  Co 

was  co-extensively  comprehensiTe;  and  the  testimony,  when  care* 
folly  analyzed,  preponderates  decidedly  that  way,  and  does  not 
conflict  with  the  neoessary  constmction  of  the  entry  in  book  B. 

2.  Althoagh  a  .policy,  as  an  executed  contract  of  insurance,  is 
defined  to  be  documentary  and  authenticated  by  the  underwriter's 
signature,  yet  a  contract  to  issue  a  policy  as  an  executory  agreement 
to  insure  may  be  binding  without  any  written  memorial  of  it  No 
statute  of  frauds  applies,  and  the  common  law  does  not  require 
writing.  This  has  been  often  adjudged ;  but  for  the  purpose  of 
mere  authority  now  the  cases  of  Taylor  v.  Merchants  Ins.  Oo.,  9 
How.  390 ;  and  of  Commercial  Ins,  Go.  v.  Union  Mutual  In4.  Co., 
19  id.  318,  are  deemed  sufficient  And  in  the  case  in  9  Howard  the 
supreme  court  decided,  as  many  other  courts  have  also  decided,  not 
only  that  such  an  oral  contract  for  a  policy  might  be  specifically 
enforced,  but  that  a  court  of  equity  having  jurisdiction  for  specific 
enforcement  would,  to  avoid  unnecessary  circuity,  adjudge  the 
damages  just  as  if  a  policy  bad  been  executed,  and  an  action  had 
been  brought  on  it  for  the  loss  of  the  thing  thereby  insured. 

3.  In  our  judgment  the  appellee's  charter  does  not  require  such 
executory  contract  to  be  in  writing.  If  it  does  it  is  an  anomalif, 
for  we  knbto  of  no  otlier  American  charter  tluU  does  so  require. 

The  seventh  section  of  the  appellee's  charter  recognizes  the  power 
of  the  corporation  to  insure  all  kinds  of  property  against  fire  and 
marine  risks,  and  to  do  all  things  respecting  insurance  which  an  in- 
dividual  might  lawfully  do,  **  and  all  other  things  necessary  and 
proper  to  promote  these  objects."  As  the  common  law  allows  an 
uaincoi-porated  citizen  to  make  contracts  of  insurance,  and  does  not 
require  written  memorials  of  executory  agreements  to  insure,  and 
the  object  of  an  act  of  incorporation  is  only  to  give  legal  individu- 
ality to  a  multitude  of  persons,  and  to  limit  the  natural  rights  and 
powers,  this  seventh  section  certainly  concedes  t&e  right  of  this 
corporation  to  make  initial  contracts  for  insurance  without  any 
writing;  and  we  cannot  presume  that  the  thirteenth  section  was 
intended  to  curtail  that  right  by  pr6viding  "  that  all  policies  or 
contracts  of  insurance  which  may  be  made  or  entered  into  by  the 
said  corporation  shall  be  subscribed  by  the  president  or  president 
pro  tent.,  and  signed  and  attested  by  the  secretary,  and  being  so 
dgncd  and  attested  shall  be  binding  and  obligatory  on  the  said  cor- 
poration without  the  seal  thereof,  according  to  the  tenor,  extent,  and 
meaning  of  such  policies  or  contracts." 
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Even  according  to  its  literal  interpretation  this  section  does 
not  reqnire  all  contracts  of  insurance  to  be  in  writing,  but  only 
dispenses  with  the  corporate  seal  for  authenticating  such  as  are 
in  writing  whenever  signed  and  attested  as  prescribed,  and  which 
cannot  be  done  as  to  oral  contracts.  It  applies  to  the  authentication 
of  written  contracts,  and  does  not  purport  to  change  the  common 
law  as  to  what  contracts  shall  be  written.  If  such  a  repeal  of  the 
common  law  had  been  intended,  why  did  not  the  section  expressly 
require  that  all  contracts,  executory  as  well  as  executed,  for  instance, 
shall  be  in  writing  ? 

"  All  policies  or  contracts  of  insurance  "  imports  executed  insur- 
ances, and  not  executory  contracts  for  policies  or  for  insurance. 
Such  initial  contracts  for  insurance  by  policy  are  generally  made  by 
agents  and  neither  could  be  conveniently  nor,  so  far  as  we  know, 
ever  have  been,  signed  by  the  president  and  secretary.  The  policy 
only,  in  whatever  form^  is  so  signed. 

The  fair  inference  is,  that  the  object  of  jbhe  thirteenth  section  was 
to  enlarge  the  common-law  rights  of  the  corporation  and  not  to 
curtail  them,  and  consequently  the  whole  aim  of  that  section  was  to 
dispense  with  the  corporate  s^  in  cases  in  which  it  was  previously 
n'^cessary  for  authenticating  corporate  acts  in  writing;  and  such 
has  been  the  judicial  construction  of  the  like  provisions  in  charters 
in  other  States. 

A  general  statute  of  Massachusetts,  applicable  to  all  insurance 
companies,  provides  that  all  policies  of  insurance  made  by  such 
companies  shall  be  subscribed,  etc.,  and  be  as  obligatory  as  if  certi- 
fied by  the  common  seal  The  supreme  court  of  that  State  con- 
strued that  enactment  as  intended  only  to  dispense  with  the 
corporate  seal,  and  not  as  requiring  writing  not  required  by  the  com- 
mon law,  and  that  an  oral  contract  to  issue  a  policy  was  valid  and 
enforceable.  And  this  was  affirmed  by  the  supreme  court  of  the 
United  States  in  the  case  in  19  Howard,  supra.  The  slight  difference 
in  the  language  of  the  13th  section  and  in  that  of  the  Massachusetts 
act  is  not,  in  our  opinion,  such  as  to  require  a  different  inteqireta- 
tion  of  the  object  of  the  two  provisions.  In  most  of  the  States,  as 
well  as  in  the  supreme  court  of  the  United  States,  executory  oral 
contracts  to  insure  have  been  specifically  enforced  in  equity,  although 
executed  contracts  must  be  in  writing.  See  Sand£  408 ;  4  Cow. 
646 ;  17  Iowa,  276 ;  20  Ohio,  529. 

And  in  a  case  published  in  1  Am.  Law  Beg.  (N.  S.)  p.  116. 
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Justice  Obieb  adjudged,  in  the  western  district  of  Pennsylvania^ 
that  equity  would  enforce  an  oral  agreement  for  insurance  even 
though  the  insurer's  charter  required  that  ^^all  policies,  bar- 
gains, contracts,  and  the  agreements  for  insurance  BhaO,  i$  in 
wriiing  or  in  prints  and*  signed  by  the  president  and  attested  by  the 
aenretary."  This  is  a  peculiar  case,  which  may  be  somewhat  ques« 
Uonable,  as  the  charter  expressly  required  writing  in  policies  and 
all  other  contracts  for  insurance.  But  his  notion  was  that  there 
was  no  purpose  to  repeal  the  common  law,  but  that  the  legislative 
object  was  to  require  writing  in  policies  and  all  other  executed  con- 
tracts efusdem  generis.  However  this  may  be,  we  are  satisfied  that 
the  Idtix  section  of  the  appellee's  charter  not  expressly  requiring 
writing  does  not  modify  the  common  law  as  to  oral  contracts  for 
insurance.  And  we  are  also  satisfied  that  Muir,  as  appellant's  agent, 
had  implied  authority  to  re-insure  against  fire  out  of  Kentucky  as 
well  as  in  it 

The  consequence  is,  that  the  appellee  was  entitled  to  judgment ; 
and  the  appellant,  re-insuring  the  fire  risk  taken  by  the  appellee  fbr 
the  owner,  must  be  liable  as  for  a  fire  and  not  a  marine  risk. 

The  judgment,  conforming  to  the  fire  standard  by  which  the 
appellee's  liability  was  adjusted,  does  not  therefore  appear  too  high , 
the  amount  does  exceed  the  legal  Uability  according  to  the  law 
and  the  f  ^ts  of  the  case. 

Wherefore  the  clmncelhr^s  decree  is  affirmed. 

I 

Not*.— That  a  parol  agreement  to  insure  is  valid  and  binding  has  been  held  in  the 
rollowing  additional  oases:  TYwtee^  Baptist  Church  ▼.  BrooMyn  Ftre  fntfumnee  Con^ 
pany,  19  N.  Y.  805 ;  AtuHibon  t.  The  Exeelrtor  Iruuranee  Company,  27  id.  116 :  HamOUm 
r.  Lycomino  Inturanet  Company,  6  Barr.  889 ;  City  of  Davenport  ▼.  Peoria  Ituummee  Com~ 
patty,  17  Iowa,  278 ;  Brayton  t.  Appklon  Mutual  Insurance  Company,  47  Me.  260 ;  Andrews 
V.  Essex  Inswranee  Comrfony,  8  Mason,  6 ;  McCuUoch  v.  Eagle  Insurance  Company,  1  Pick. 
CT8 ;  Palm  t.  Medina  Insurance  Company,  20  Ohio,  620 ;  Ftsh  v.  Cottinet,  N.  Y.  Ct.  of  Ap. 
iSTl,  not  reported. 

Payment  of  the  premium  Is  not  essential  as  a  consideration  precedent  to  a  valid  ver- 
bal agreement  to  insure.  Audubon  t.  Ekceelstor  Insurance  Company,  27  N.  Y.  218; 
Trustees  t.  DnxMyn  Ftre  Insurance  Company,  19  id.  805 ;  FUnt  v.  Ohio  Insurance  Com- 
pany,  8  Ohio,  601 ;  lUOy  ▼.  The  Commerce  Insurance  Company,  ID  Bosw.  82 ;  Baxter  ▼. 
Massasott  Insurance  Company,  18  Allen,  820. 

In  case  of  an  oral  agreement,  preliminary  to  a  written  policy,  the  obligation  of  the 
igreement  continues  until  a  valid  and  binding  policy  Is  either  tendered  or  dellTored. 
Kdty  ▼.  The  Commerce  Insurance  Company,  supra;  Commerce  Insurance  Compam/  ? 
ff!iOidlc8I>utoh.(N.  J.)  645.— R£P. 
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Thompsois'  et  al,  appellants;  v.  WHABik)N. 

^  (7  Bush.  663.: 

Agreement  to  seetire  pardon — Poioers  of  jnUitarytribun^^ 

T.  and  others  gave  their  promissory  note  to  W.  on  consideration  that  W. 
would  use  Jliis  personal  influence  with  a  commanding  general  to  secure  the 
:  pardon  or  commutation  of  the  sentence  of  T.,  whO^had  heeh  arreted  by  the 
military  .authorities  of  the  United  States,  in  1869,  on  the  chaige  of  being 
a  guerilla,  tried  at  Louisyille,  convicted  and  sentenced  to,  ^^^U*  In  &n 
action  on  the  note,  held,  that  the  consideration  was.  valid  on  the  ground  that 
the  military  courts  had  no  jurisdiction  of  the  person  convicted. 

Action  on  a  promissory  note.  The  facts  are  stated  in  fhe 
opinion.  '  ^ 

J.  P.  TJicyinpson  and  T.  N.  £  D,  W.  Lindsey,  for  appeDant 

J  ^lilTSTDSAY,  J.  In  April,  1865,  Solon  Thompson  was  arrested  by 
the  military -ifcuthpri ties  of  the  United  States,  and  in  the  following 
jti)D^;y?^/tried  by  a  military  conrt^  held  at  Louisville,  upon  the 
char^  of -being,  a  guerilla,  and  was  convicted  and  sentenced  to 
suflfer  death  on  the  12th  day  of  July,  1865.  >  Prior  to  his  trial, 
Wharton,  who  was  a  practicing  attoniey  iasaid  city,  was  employed 
todefeijd  hiln  for  the  agreed  fee  of  1100,  which  was  paid  in  cash, 
and  the  further  sum  of  $170,  to  be  paid  upon  condition  that  Solon 
shottM  bo  aciquitted ;  and  for  this  last  amount  the-prisoiier  and  his 
lather,  J.  K.  Thompson,  executed  their  joint  note. 

On  the  day  fixed  for  Solon's  execution  a  new  contract  was  made 
with  Wharton,  he  agreeing,  by  proper  proceedings  before  the  com- 
manding general,  without  wliose  approval  the  sentence  of  the  court 
could  not  be  carried  into  execution,  to  prevent  the  infliction  of  thfe 
adjudged  punishment,  and,  if  possible,  to  procure  the  discharge 
of  the  condemned  man,  in  consideration  of  the  sum  of  $300, 
to  be  paid  only  in  event  of  his  success.  The  payment  of  this 
amount  was  secured  by  the  joint  note  of  J.  K.  and  W.  K. 
Thompson  and  J.  M.  Bowman,  due  six  months  thereafter.  Said 
note  was  deposited  with  a  third  party,  and  was  delivered '  to  WLar- 
ton  by  the  direction  of  J.  E.  Thompson  after  the  dischaige  of  Solon 
from  custody,  which  took  place  in  March,  1866,  the.execntion  of 
the  sentence  of  death  hanng  been  delayed,  and  he  in  the  mean  time 
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having  been  confined  in  the  penitentiaiy.  This  action  was  insti- 
tuted to  recover  the  amoant  of  the  last  note. 

Appellants  set  out  all  these  facts  in  their  answer,  and  also  claim 
that  apx)ellee  took  advantage  of  the  unfortunate  circamstanoes  by 
vhich  Solon  was  surrounded,  and  by  fraud  and  oppression  extorted 
fiom  his  father  and  the  other  obligors  the  execution  of  the  note,  by 
asserting  his  intention  to  abandon  all  further  efforts  in  behalf  of 
tlie  condemned  man  unless  the  same  was  executed.  It  appears  from 
ibejuiswer  that,  by  the  terms  of  his  original  employment,  Wharton 
was  to  defend  the  prisoner  upon  his  trial  by  the  military  court 
Uence  hid  duty  as  attorney  ended  when  the  proceedings  in  that 
court  were  finally  concluded.  lie  was  under  no  legal  obligation  by 
reason  Of  such  employment  to  exert  himself  to  prevent  the  approval 
of  the  setttenoe  by  the  commanding  general,  nor  to  procure  the 
pardon  of  his  late  client,  and  his  refusal  to  do  so,  until  a  reasonable 
compensation  for  such  services  as  he  might  be  required  to  render 
was  secured  to  him,  cannot  be  regarded  as  an  act  either  of  oppres- 
sion or  fraud.  Upon  the  trial  of  this  cause  the  circuit  judge  in- 
structed the  jury  that  the  onus  was  upon  the  appellants  to  establish 
the  fraud  or  oppression  alleged  by  them,  and  that  any  service  ren- 
dered by  Wharton  under  his  last  agreement  constituted  a  sufficient 
consideration  to  uphold  the  note. 

Appellants  asked  for  five  instructions,  all  of  which  were  refused. 
They  also  asked  leave,  after  the  evidence  was  closed,  to  amend  their 
answer,  and  the  court  refused  to  permit  them  to  do  so.  As  the 
instructions  refused  and  the  rejected  amended  answei*  relate  to  the 
same  subject-matter,  and  were  intended  to  raise  the  same  issue,  they 
will  be  considered  together.  The  court  was  asked  to  instruct  the 
jury  that,  if  they  believed  from  the  evidence  that  the  sole  considera- 
tion for  the  execution  of  the  note  sued  on  was  the  agreement  of 
Wharton  to  use  his  personal  influence  ^vith  the  commanding  general 
to  secure  the  pardon  of  Thompson,  or  to  have  his  punishment  com- 
muted, that  Such  agreement  was  Contrary  to  piiblic  policy  and  void. 
If  such  be  the  law,  then  the  court  erred  in  rejecting  the  amendment 
^<o  the  original  answer,  and  a  portion  of  the  instructions  at  least 
should  have  been  given. 

Comyn,  in  his  work  on  Contracts,  page  261,  states  the  rule  to  be 
that  "ho  action  will  lie  to  recover  a  sum  of  money  for  endeavoring 
to  obtain  a  pardon ; "  and  he  quotes  with  approve  the  language  of 
Lord  ELD015',  who,  in  the  case  of  Jones  v.  Birnei/y  says,  "  that  where 
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a  i>erson  interposes  his  interests  and  good  offices  to  procure  a  par- 
don, it  onght  to  be  done  gratuitously  and  not  for  money.  The 
doing  of  an  act  of  that  description  should  proceed  from  pure 
motives  and  not  from  pecuniary  ones." 

This  courty  in  the  case  of  McOilTs  Administrator  t.  Burneltf 
declared  a  contract  to  procure  the  remission  of  a  forfeiture  roidt 
because  such  agreements  ^'  tend  to  obstruct  a  correct  administration 
of  govemment,"  and  are  calculated  to  induce  persons  to  use  their 
influence  in  such  manner  as  to  defeat  public  justice.  7  J.  J. 
Marsh.  640. 

These  reasons  apply,  and  should  most  certainly  control,  in  all  oases 
in  which  the  party  whose  pardon  or  release  is  sought  to  be  obtained 
has  been  convicted  of  crime  by  a  legally  constituted  tribunal,'  having 
the  constitutional  right  to  try  and  punish  the  offender.  Was  Solon 
Thompson  tried  and  convicted  by  such  a  tribunal  ? 

From  the  record  before  us  we  are  warranted  in  concluding  that  at 
the  time  he  is  charged  to  have  committed  the  offense  for  which  he 
irsA  tried,  as  well  as  at  the  time  of  his  arrest  and  of  his  trial,  he  waa 
neither  a  member  of  the  land  nor  naval  forces  of  the  United  States, 
nor  was  he  charged  with  being  a  spy,  nor  a  public  or  domestic 
enemy,  guilty  of  any  violation  of  the  laws  of  war.  Upon  the  con- 
trary, it  seems  that  he  was  a  citizen  of  Kentucky,  and  if  guilty  of 
any  offense  at  all  against  the  federal  government,  of  such  only  aa 
would  authorize  the  regularly  constituted  courts  of  the  United 
States  to  inquire  into  and  pass  upon  his  guilt  after  he  had  been  reg- 
ularly indicted  by  a  grand  jury.  And  these  courts  were  at  that 
time  open  in  the  city  of  Louisville  for  the  trial  of  all  such  offend- 
ers. Hence,  according  to  the  opinion  of  the  supreme  court  of  the 
United  States  in  the  case  of  Ex  parte  Milligan,  4  WalL  2,  the  trial 
of  Thompson  by  the  military  court  was  unauthorized  by  law  and 
forbidden  by  the  constitution,  and  consequently  its  sentence  was  a 
nullity,  and  the  infliction  of  punishment  upon  the  prisoner  under 
such  sentence  would  have  been  not  only  unwarranted,  but  in  direct 
violation  of  the  laws  of  Kentucky. 

Under  these  circumstances  the  appellee  undertook,  by  the  use  of 
his  i>ersonal  influence  with  the  military  commander,  to  save  the 
unfortunate  man  from  the  impending  danger  of  threatened  exe* 
cution  or  unauthorized  and  illegal  imprisonment  Such  an  act 
cannot  be  regarded  as  an  agreement  to  obstruct  the  proper  adminis- 
tration of  the  government  nor  to  defeat  the  ends  of  public  justice. 


Digitized  by 


Google 


WINTEE  TERM,  1870.  309 

Brmdley  v.  McAtee. 

The  object  sought  to  be  accomplished^  as  well  as  the  means  to  be 
resorted  to,  were  entirely  defensible,  whether  regarded  firom  a  legal 
or  moral  stand-point;  and,  such  being  the  case,  it  is  difficult  to  per- 
ceiye  how  the  contract,  constituting  the  consideration  of  the  note, 
can  be  regarded  as  contravening  public  policy. 

We  are  of  opinion  that  the  circuit  court  did  not  err  to  the  preju- 
dice of  the  appellants  either  in  rejecting  their  amended  answer  or  in 
refusing  to  give  the  instructions  asked  for.  The  third  instruction, 
given  at  the  instance  of  the  appellee,  is  less  favorable  to  him  than  it 
should  have  been.  It  requires  the  jury  to  believe  that  there  was 
proof  tending  to  show  that  he  had  rendered  at  least  some  service  in 
obtaining,  or  attempting  to  obtain,  the  commutation  of  Solon 
Thompson's  punishment  or  his  release  from  custody,  although  no 
such  issue  is  raised,  or  attempted  to  be  raised,  in  the  pleadings. 

Judgment  affirmed. 


Bbadlbt,  appellant,  v.  MoAteb  et  dL 

(7  Bush,  067.) 
CdfiitUutional  law — Repair  of  ttreeU. 

The  charter  of  a  city  conferred  upon  the  city  council  power  to  cause  the  im- 
proyement  of  streets  at  the  cost  of  the  owners  of  lots  fronting  such  improve- 
ments, and  provided  that  when  any  street  had  l)een  once  so  improved  it 
should  be  thereafter  kept  in  repair  at  the  expense  of  the  city.  Afterward 
a  new  charter  was  granted  to  the  city,  wliich  gave  the  council  power  to 
improve  all  streets  by  original  construction  or  reconstruction  at  the  ex- 
clusive cost  of  adjacent  owners.  Acting  under  this  last  charter  the  council 
caused  a  street,  which  had  been  improved  under  the  first  charter  at  the  cost 
of  the  adjacent  lot  owners,  to  be  re-paved,  and  assessed  the  cost  on  adjacent 
owners.  Held,  that  the  provision  in  the  first  charter,  **  that  after  the  first 
improvement,  repairs  were  to  be  made  at  the  expense  of  the  city/'  was  not 
a  contract,  and  that  therefore  the  second  charter  and  the  proceedings  undei 
It  were  constitutional  and  valid. 

The  fiEicts  are  stated  in  the  opinion. 

John  T.  Bunch,  for  appellant. 

Barret  di  Roberts,  Muir  di  Bijur^  and  WooTley,  for  appellee. 
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LiKDSAY,  J.  Section  2,  article  7,  of  the  charter  of  the  city  of 
Louisville,  adopted  in  the  year  1851,  conferred  upon  the  general 
council  the  power  to  pass  ordinances  to  procure  the  improyementy 
either  by  grading  and  paying,  or  by  grading,  paying,  and  macad- 
amizing, or  by  grading  and  planking,  any  portion  or  the  whole  of 
any  street  or  alley  then  established,  or  which  might  thereafter  be 
established,  within  the  city  limits,  at  the  cost  of  the  owner  or  owners 
of  the  ground  fronting  such  improvements,  to  be  apportioned  ac- 
cording to  the  number  of  feet  front  each  might  own ;  and  a  lien  was 
created  on  said  ground  to  secure  the  payment  of  said  costs. 

Section  6  of  said  article  further  provided  that  when  any  street  or 
alley  had  been  ouce  graded  and  paved,  or  graded  and  otherwise  im- 
proved, as  provided  in  section  2,  at  the  cost  of  the  owners  of  the 
ground  fronting  thereon,  and  was  accepted  by  the  general  council, 
the  part  of  such  street  so  improved  should  thereafter  be  kept  in 
repair  and  cleaned  at  the  expense  of  the  city. 

Under  this  delegated  power  the  general  council,  •  as  is  made  to 
appear  by  the  agreed  facts  in  the  record,  procured  that  portion  of 
Broadway,  between  Jackson  and  Hancock  streets,  to  be  graded,  paved, 
and  macadamfeed  at  the  cost  of  the  lot-owners  whose  grounds 
fronted  thereon,  and  the  same,  when  completed,  was  accepted  by 
said  council.. 

Afterward,  on  the  3d  of  March,  1870,  the  general  assembly  granted 
to  the  city  of  LouisviUe  a  new  charter,  the  12th  section  of  which 
embodies  this  language :  ^^  Public  ways,  as  used  in  this  charter,  shall 
mean  all  public  streets,  alleys,  sidewalks,  roads,  lanes,  avenues,  high- 
ways, and  thoroughfares,  and  be  under  the  exclusive  management 
and  control  of  said  city,  with  power  to  improve  them  by  original 
construction  and  reconstruction  thereof  as  may  be  prescribed  by 
ordinance.  Improvements,  as  applied  to  public  ways,  shall  mean  all 
work  and  material  used  upon  them  in  construction  and  reconstruc- 
tion thereof,  and  shall  be  made  and  done  as  may  be  prescribed  by  or- 
dinance, at  the  exclusive  cost  of  the  owners  of  lots  in  each  fourth  of  a 
square,  to  be  equally  apportioned  by  the  general  council  according  to 
the  number  of  square  feet  owned  by  them  respectively,  except  that 
oonier  lots  (say  thirty  feet  front  and  extending  back  as  may  be  pre- 
scribed by  ordinance)  shall  pay  twenty-five  per  cent  more  than 
others  for  said  improvements."  Said  section  further  provides  that 
a  lien  shall  exist  on  the  lots  for  the  cost  of  said  improvements- 
Acting  under  the  authority  delegated  by  this  last  charter,  the 
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city,  by  an^  ordinance  regularly  adopted,  prpoored  that  portion  of 
Broadway,  between  Jackson  and  Hancock  streets,  to  be  recon- 
structed, by  tearing  up  and  removing  tke  material  used  in  its 
original  oonstrik^tion,  and  substituting  therefor  what  is  known  as 
the  ^  Nicolson  payement^  To  pay  for  this  improvement  an  assess- 
ment has  been  m^e  against  the  lots  fironting  the  same,  as  autiior- 
ized  by  S€!ction  12  of  the  charter  of  1870. 

Against  a. lot  owned  by  the  appellant,  Bradley,  there  has  been 
assessed  the  sum  of  $553.68,  which  amount  he  admits  to  be  correct 
and  proper  under  the  provisions  of  the  ordinuioe.  He  also  admits 
that  the  said  improvement  has  had  the  effect  of  enhancing  the  value 
of  his  lot  to  an  amount  equal  to  said  assessment ;  and  waiving  all 
technical  bbjections  to  the  proceedings  of  the  city  and  its  officers 
touching  the  matter,,  he  resists  the  payment  of  the  assessment  upon 
the  sole  ground  that,  as  the  owner  of  his  said  lot  was  compelled  to 
pay  an  assessment  made  against  the  same,  to  defray  the  costs  of 
grading  and  "macadamizing  the  street  under  the  provisions  of  the 
charter  of  1851,  and  as  said  charter,  by  reason  thereof,  required  the 
city  thereafter  to  keep  it  clean  and  in  repair,  that  this  amounted  to 
a  covenant,  upon  the  part  of  the  city  or  the  State,  to  forever  exempt 
said  lot  from  further  ttixation  for  the  purpose  of  reconstructing, 
repairing,  or  cleaning  the  same;  that  said  covenant  runs  with  the 
land,  and  had  passed  to  him;  and  that  the  charter  of  1870,  in  so 
far  as  it  attempts  to  i*elease  the  city  from  its  undertaking  or  agree- 
ment to  keep  said  street  in  repair,  is  in  conflict  with  both  the 
federal  atid  State  constitutions,  because,  if  valid  and  effectual,  it 
would  have  the  effect  of  impairing  the  obligations  of  contracts. 

It  is  by  no  means  clear  that  the  imposition  upon  the  city  by  the 
charter  of  1851,  of  the  duty  of  keeping  in  repair  such  streets  as  had 
been  once  improved  at  the  cost  of  the  property  owners,  would  apply 
in  cases  in  which  it  might  become  necessary  to  reconstruct  the  same 
with  new  and  different  material;  but  we  do  not  regard  it  as  essen- 
tial in  this  case  to  determine  that  question. 

Unless,  in  estimation  of  law,  there  was  a  contract,  in  the  consti- 
tutional sense^  between  the  public  and  the  owner  of  appellant's  lot, 
it  is  clear  that  his  defense  is  not  well  taken;  and  it  is  to  this  ques- 
tion that  the  attention  of  the  court  will  be  directed. 

The  right  of  the  State  government  to  assess  the  cost  of  the  im 
provement  of  streets,  on  the  property  fronting  on  the  same,  gvowt 
out  of  the  sovereign  power  of  taxation;  and  when  such  assess 
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ments  are  imposed  to  pay  for  local  improvements^  clearly  conferring 
special  benefits  on  the  property  taxed  to  the  extent  of  the  assess* 
ments,  the  constitutionality  of  the  same  cannot  now  be  questioned 
without  disregarding  the  adjudications  of  almost  all  the  American 
courts.  In  this  State  this  question  has  been  frequently  considered, 
and  may  be  now  regarded  as  conclusively  settled  by  the  repeated 
adjudications  of  this  court.  Tlie  City  of  Lexington  v.  McQuillan's 
Heirs  J  9  Dana,  614;  Hyatt  v.  City  of  LouisvilUy  2  B.  Mon.  177; 
and  subsequent  cases.  These  cases  also  settle  the  principle  that  the 
general  assembly  can  constitutionally  delegate  this  sovereign  power 
of  taxation  to  local  municipal  governments,  either  with  or  without 
restrictions  or  limitations. 

By  the  charter  of  1851  this  power  was  only  partially  delegated  to 
the  local  government  of  the  city  of  Louisville.  Under  the  same, 
property  owners  could  be  compelled  to  pay  the  expense  incurred  in 
the  original  improvement  made  upon  the  streets  upon  which  their 
property  fronted.  This  having  been  accomplished;  the  delegated 
power  was  exhausted,  and  the  city  was  required  henceforth  to  keep 
such  streets  in  repair  at  the  general  expense,  not  because  it  had 
covenanted  with  the  owners  of  the  lots  to  do  so,  nor  because  the 
power  of  taxation  in  the  State  government  was  not  adequate  to 
im]>osd  additional  assessments  upon  said  property  owners  for  the 
repaii  or  reconstruction  of  the  streets,  but  because  the  power  dele- 
gated to  the  municipal  government  had,  by  the  terms  of  the  grant 
itself,  ceased  to  exist. 

Ordinarily  governments,  in  the  imposition  of  taxation,  however 
many  the  conditions  and  limitations  voluntarily  imposed  upon  their 
exercise  of  this  sovereign  right,  cannot  be  said,  in  any  sense,  to  be 
contracting  with  the  tax  payers.  ^^  The  taxing  power  of  a  State  is 
never  presumed  to  be  relinquished,  unless  the  intention  to  relin- 
quish is  declared  in  clear  and  unequivocal  terms.**  Philadelphia  and 
Wilmington  R.  R.  Co.  v.  Maryland^  10  How.  394.  And  even  then 
the  State  will  not  be  irrevocably  bound,  unless  some  duty  is 
imposed  upon  the  tax  payer  as  the  consideration  of  the  grant,  which 
the  citizens  of  the  State  are  not  generally  required  to  perform;  or, 
unless  by  the  exemption,  he  is  inducecl  to  embark  in  some  enter* 
prise,  or  to  invest  his  means  in  some  adventure  which,  if  successful, 
will  result  advantageously  to  the  State  as  well  as  to  himself.  And 
this  we  conceive  to  be  the  doctrine  upon  which  the  exemptions  in 
^.ae  way  of  taxation  in  fevor  of  banks,  railroads,  and  other  quasi 
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public  corporations  haye  been  upheld  by  the  courts  as  coming  within 
the  legal  acceptation  of  the  term  <<  contract"  In  the  case  of  The 
State  of  New  Jersey  v.  WUsoUy  7  Granchy  165,  the  State  agreed  with 
the  Delaware  Indians  that,  in  consideration  of  the  surrender  by 
them  of  certain  claims  to  the  southern  part  of  the  State  (then  a 
oolony),  that  other  lands  should  be  purchased  for  them  to  reside 
upon,  which  should  thereafter  be  "  exempted  from  taxetiionJ*  This 
exemption,  in  view  of  the  consideration  passing  from  the  Indians 
to  the  public,  was  held  to  be  a  contxact,  which  the  State  could  not 
impair  by  subsequent  legislation. 

Sedgwick,  in  his  work  on  statutory  and  constitutional  law, 
extracts  from  the  case  of  Butler  et  oLy.  Fenn^  10  How.  418,  the 
doctrine  that  the  contracts  designed  to  be  protected  by  the  federal 
constitution  are  "  contracts  by  which  perfect  rights — certain,  defi- 
nite, fixed,  private  rights  of  property — are  vested,  as  distinguished 
from  rights  growing  out  of  measures  or  engagements  adopted  or 
undertaken  by  the  body  politic  or  State  government  for  tlie  benefit 
of  all;  and  which,  from  the  necessity  of  the  case,  and  according  to 
universal  understanding,  are  to  be  varied  or  discontinued  as  the 
public  good  may  require.** 

Prior  to  the  adoption  of  the  charter  of  1851,  the  city  government 
of  Louisville  had  the  authority,  under  existing  laws,  to  procure  the 
improvement  of  streets,  and  to  keep  them  in  repair  at  the  expense 
of  persons  owning  ground  fronting  on  the  streets  so  improved  and 
repaired.  Under  said  charter  the  lot-owners  on  Broadway,  between 
Jackson  and  Hancock  streets,  were  required  to  perform  no  duty  nor 
to  pay  any  tax  which  the  State  government  could  not  have  uncon- 
ditionally exacted.  Hence,  in  paying  the  assessments  made  against 
them  for  the  original  improvement  of  said  street,  they  sacrificed  no 
legal  right,  nor  made  any  extraordinary  or  unusual  contribution  out 
of  their  private  wealth  to  the  public.  They  did  nothing  which,  by 
any  possible  construction,  can  be  deemed  a  consideration  sufficient 
to  bind  the  State  to  exempt  their  said  property  from  similar  taxa- 
tion throughout  all  time  to  come.  The  exemption  in  their  favor 
grew  out  of  the  limitation  upon  the  delegated  power  of  the  city 
government  —  a  limitation  voluntarilj  imposed  thereon  by  the 
general  assembly,  and  which  that  department  of  the  State  goveru- 
meut  had  the  right  to  remove  at  any  time  public  policy  might  seem 
to  demaiid  its  removal. 

No  contract  was  made  nor  intended  to  be  made  between  the 
Vol.  III.— 40 
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citizen  and  the  sorereign.  The  temporary  exemption  of  the  citizen's 
property  firom  a  given  character  of  taxation  was  a  mere  act  of  grace,' 
which  bound  the  State  only  so  long  as  the  statute  under  which  it 
was  claimed  remained  upon  the  statute-books  unrepealed.  A 
different  construction  of  the  charter  of  1851  would  have  the  effect 
of  conferring  upon  those  property-holders  who,  under  its  provis- 
ions, improved  the  streets  upon  which  their  grounds  front,  privi- 
leges which  no  other  class  of  the  citizens  of  Louisville  enjoy. 

The  property  taxed  for  the  improvement  of  streets  before  the 
adoption  of  the  charter  of  1851,  and  that  taxed  for  the  same  pur- 
pose since  its  repeal  by  the  adoption  of  the  charter  of  1870,  can 
undoubtedly  still  be  taxed  for  the  purpose  of  reconstructing  or 
keeping  said  streets  in  repair,  and,  according  to  the  theory  of  the 
appellant,  can  also  be  compelled  to  contribute  to  the  reconstruction 
and  repairing  of  the  street  upon  which  his  property  fronts.  This 
inequality  of  taxation,  necessarily  following  the  construction  insisted 
upon,  is  a  strong  if  not  a  convincing  argument  against  its  correctness, 
or  that  it  is  the  exemption,  and  not  the  law  repealing  it,  which  is  in 
violation  of  the  constitutional  limitations  upon  the  power  of  taxa- 
tion. 

For  these  and  other  reasons  we  deem  it  unnecessary  to  discuss, 
we  concur  with  the  chancellor  in  the  conclusion  reached  by  him 
upon  the  state  of  &ct8  as.  agreed  by  the  parties  and  presented  by 
the  record. 

Wherefore  his  judgment  is  affirmed. 


DuEER,  appellant,  v.  Fbanz. 

(7  Bush.  278.) 

AUeration  of  promissory  note  after  execution  and  deUverp. 

Where  a  promissory  note  appeared  on  its  face  to  have  heen  orginallj  dated 
February,  1868,  and  to  have  been  afterward  changed  to'  1869,  bj  making 
the  figure  9,  over  the  figure  8, — held  that  if  the  alteration  was  made  bj  the 
holder,  after  the  execution  and  delivery  of  the  note,  in  order  to  correct  a  mis- 
take and  make  the  note  conform  to  the  intention  of  the  parties,  such  alteration 
did  not  invalidate  the  note,  even  if  the  signer  had  no  knowledge  of  such 
iubsequent  alteration. 
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AonoK  against  a  surety  on  a  promissory  note.  The  ffkcts  are 
«tated  in  the  opinion 

DmnbUz  di  Wehh,  for  appellant 

0.  F.  Stirmanyior  appellee. 

LiKDSAYy  J.  Duker,  as  the  surety  of  Zahner^  joined  with  him 
in  the  execution  of  a  note  to  Shoenlaub  for  1800,  due  seven  months 
after  date.  The  note  appears  upon  its  face  to  have  been  origin- 
ally dated  February  1, 1868,  and  to  have  been  changed  to  1869  by 
making  the  figure  9  over  the  figure  8.  The  note  having  been 
assigned  to  Franz,  he  brought  suit  thereon  in  the  Jefferson  court 
of  common  pleas. 

Duker  answered,  and  among  other  defenses  pleaded  that,  after 
the  execution  and  delivery  of  the  note,  its  date  had  been  altered,  us 
above  indicated,  without  his  knowledge  or  consent,  and  that  in  con- 
sequence of  said  alteration  was  not  his  act  and  deed.  The  disposition 
of  Zahner,  principal  in  the  note,  makes  it  clear  that  February  1, 1869, 
was  the  day  upon  which  the  note  was  executed.  He  states  that  the 
note  was  written  by  him ;  that  he  had  no  recollection  of  changing 
the  date  from  1868  to  1869;  that  he  did  not  make  such  change,  nor 
did  he  see  it  made  by  any  one  else ;  and  that  the  note  in  its  present 
condition  is  just  as  it  was  when  he  and  Duker  signed  it,  except  as 
to  said  apparent  change. 

Upon  the  trial  the  court  was  asked  to  instruct  the  jury  to  the 
effect  that,  if  the  alteration  in  the  date  was  made  after  the  execution 
and  delivery  of  the  note,  without  the  knowledge  or  consent  of 
Duker,  either  by  the  holder  or  with  his  permission,  that  the  same 
was  thereby  rendered  void,  "  though  the  change  was  made  in  order 
to  correct  a  mistake."  Tliis  instruction  was  refused ;  and  it  is  urged 
with  earnestness  and  ability  that  in  this  the  court  erred  to  the  pre- 
judice of  appellant  It  seems  to  be  the  correct  doctinne  that  an 
alteration  of  a  note,  after  its  execution  and  delivery,  will  render  it 
void  in  case  said  alteration  is  to  any  degree  material;  and  if  the 
true  date  of  the  note  sued  on  was  1868  and  it  was  altered  to  186^c 
it  caimot  be  doubted  but  that  such  alteration  was  material. 

But  the  circumstances  in  this  case  indicate  that  the  date  of  :bf> 
note,  as  agreed  upon  and  intended  by  the  parties,  was  February  1, 
1869,  and  not  1868.    And  if  such  be  the  fact,  we  ciuinot  auiioit 
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that  the  alteration  made,  so  jeis  to  effectuate  the  intention  and  agree 
ment  of  those  interested,  is  of  itself  enough  to  relieye  the  obligors 
firom  the  performance  of  their  undertaking. 

It  is  true  that  upon  this  question  there  is  some  conflict  of  author- 
ity, but  we  think  the  reason  and  philosophy  of  the  law  demands 
that  a  case  of  this  character  should  be  made  an  exception  o  the 
general  rule,  that  every  material  alteration  in  a  note  made  after  its 
delivery  and  without  the  consent  of  the  payor  renders  it  void,  if 
indeed  it  comes  within  that  general  rule.  We  agree  that  the  holder 
of  the  note  has  no  right  to  make  an  alteration  to  correct  a  mistake, 
unless  to  make  the  instrument  conform  to  what  all  parties  to  it 
agreed  or  intended  it  slwuld  have  been;  but  this  much  he  can  As> 
without  destroying  the  legal  efficacy  of  the  writing.  Hervey  v. 
Hervey^  15  Me.  357;  Parsons  on  Bills  and  Notes,  569,  570,  571- 
The  instruction  asked  for  was  not  qualified  so  as  to  bring  it  within 
this  principle,  and  was  properly  refused. 

The  defense  of  drunkenness  was  not  made  out  by  the  evidence; 
and  though  the  signature  of  Duker  is  not  as  legible  as  it  would 
have  been  perhaps  had  he  been  entirely  sober,  yet  there  is  evidence 
that  he  was  conscious  of  his  condition  and  knew  what  he  was  doing 
at  the  time  the  note  was  made.  These  issues  were  both  properly 
submitted  to  the  jury  by  the  instructions  of  the  court ;  and  as  it 
was  proven  that  he  did  write  at  least  a  portion  of  his  signature,  and 
as  the  note  itself  was  before  the  jury  for  their  inspection,  their 
verdict  ought  not  to  have  been  disturbed. 

Wherefore  the  judgment  of  the  court  below  is 

Affirmed. 


Paykb,  appellant,  v.  Able  et  al 

(7Biuh.   844.) 

BmUcrnpteif'-OnUuion  of  name  from  seheduU—Belease  of  9ureHe$  in  attach, 
ment  bond  hy  diecliarge  of  principal. 

TLe  mere  omission  of  the  name  of  a  creditor  and  liis  debt  from  the  Bchednlt 
ol  creditors  and  indebtedness,  does  not,  in  the  absence  of  design  or  fraud, 
affect  the  validity  of  a  discharge  in  bankniptcj,  as  to  such  creditor. 

rhe  sureties  in  an  attachment  bond  are  released  by  the  discharge  in  bank 
mptcy  of  the  principal  before  judgment  is  rendered  against  him. 
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Thb  fiu^ts  are  atated  in  the  opinion. 

D.  W.  SanderSf  for  appellant 
Warner  Underwood,  for  appellee. 

Lii!rD8AY»  J.  In  the  month  of  Jnly^  1868,  William  H.  Pliynt 
&  Brother  instituted  three  suits  in  equity,  in  the  Warren  circuit 
court,  against  J.  Lee  Able  and  others,  seeking  to  recover  large  sumf 
of  money,  and  causing  orders  of  attachment  to  be  sued  out  in  eaci 
action  against  the  property  of  said  Able.  Two  of  the  same  wen 
discharged  by  the  execution  of  bonds  in  conformity  with  soctioi 
242  of  the  Oivil  Uode;  and  in  one  a  bond  was  given  in  the  sum  of 
$3,000,  stipulating,  as  provided  by  section  235,  to  have  the  prop 
erty  attached  forthcoming  and  subject  to  the  future  orders  of 
the  court  Answers  were  filed  by  the  various  defendants.  The 
three  causes  were  consolidated,  and  various  preparatory  orderf 
taken  up  to  the  9th  of  August,  1869,  when  Able  filed  an  amended 
answer,  pleading  and  relying  upon  a  discharge  in  bankruptcy  ob- 
tained in  the  district  court  of  the  United  States  for  the  district  of 
Kentucky  on  June  18, 1869,  releasing  hun  from  all  debts  and  claims 
existing  on  October  22, 1868,  which  were  provable  under  the  bank- 
rupt act,  as  a  bar  to  the  farther  prosecution  of  these  suits  as  against 
him. 

Payne  ft  Brother  replied  to  this  plea,  and  charged  that,  when 
Able  filed  his  petition  m  bankruptcy,  he  failed  to  place  their  names 
or  their  debts  upon  the  schedule  of  creditors  and  indebtedness 
annexed  thereto;  that  their  claims  had  not  been  proven  in  the 
bankrupt  court;  and  hence  that  the  discharge  presented  no  bar  to 
their  recovery  in  these  actions. 

In  this  state  of  pleading  the  consolidated  cases  were  heard,  and  a 
judgment  rendered  dismissing  the  petitions  of  Payne  ft  Brother, 
tind  overruling  a  motion  to  require  the  sureties  on  the  attachment 
bonds  to  pay  to  the  plaintiffs  an  amount  equal  to  the  indebtedness 
of  the  bankrupt;  and  from  this  judgment  an  appeal  is  prosecuted 
to  this  court 

We  hold  that  the  discharge  in  bankruptcy  was  sufiSciently  pleaded, 
and  that  it  was  admitted  to  be  genuine  by  the  replication ;  and  the 
only  serious  difficulty  presented  is,  whether  or  not  the  failure  of 
Able  to  place  the  names  of  the  Paynes  upon  his  schedule  of  cred- 
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itora  auil  to  report  their  claims  among  t}ie  list  of  his  debts  affects 
the  yalidity  of  his  discharge  as  to  them.  We  have  found  no  de- 
cisions of  the  federal  courts  or  of  the  supreme  <K>urts  of  any  of  the 
States  upon  this  question  under  the  provisions  of  the  existing  act  of 
congress  on  the  subject  of  bankruptcy.  Section  11  of  the  said  act 
requires  the  petitioner  to  annex  to  his  petition  a  schedule,  verified 
by  oath,  ^^  containing  a  full  and  true  statement  of  all  his  debts,  and, 
as  far  as  possible,  to  whom  due,"  etc.;  and  the  rules  adopted  by  the 
supreme  court  under  the  provisions  of  the  act  require  him  to  make 
oath  that  he  has  complied  with  this  provision  of  the  law  "  to  the 
best  of  his  knowledge,  information,  and  belief." 

A  similar  provision  was  contained  in  the  act  of  1841,  and  a  simi- 
lar rule  was  adopted  for  its  enforcement  And  in  the  construction 
of  this  provision  and  rule.  Chief  Justice  Shaw,  in  the  caseof  j^t/rn- 
side  V.  Bingham,  8  Mete  79,  held  that  "  the  mere  omission  of  the 
name  of  a  creditor  is  not  made,  by  the  statute,  a  substantive  ground 
for  preventing  or  avoiding  the  discharge  of  the  bankrupt ;  he  is  to  set 
forth  a  true  list,  *  accoiding  to  the  best  of  his  knowledge  and  belief.' 
4c  *  4c  r^Y^Q  plaintiff,  then,  must  go  further,  and  show  that  his 
omission  was  willful  and  fraudulent,  by  showing  that,  contrary  to 
his  oath,  he  did  know  or  believe  that  the  plaintiff  was  a  creditor, 
and  willfully  or  designedly  omitted  his  name,  because  he  appre- 
hended opposition  from  the  plainti;ff,  or  from  some  other  motive.^ 
The  same  doctrine  is  held  in  the  case  of  Brown  £  Welman  v.  Rebb, 
1  Bich.  374.  Under  the  present  act  the  discharge  can  only  be  set 
aside  by  a  direct  proceeding  upon  the  ground  that  it  was  flraudu- 
lently  obtained,  and  we  cannot  conclude  that  it  can  be  impeached 
in  a  collateral  proceeding  for  any  other  reason.  The  replication  of 
Payne  &  Brother  does  not  charge  that  Able  fraudulently  omitted 
their  names  from  the  schedule  of  his  creditors ;  and,  as  their  claims 
were  provable  under  the  bankrupt  act,  we  are  of  opinion  that  his 
discharge  relieved  him  from  all  personal  liability  to  them  on  account 
of  the  same. 

We  are  also  of  the  opinion  that  the  court  properly  refused  the 
rule  against  the  sureties  on  the  attachment  bonds.  The  act  of  con« 
gress,  it  is  true,  provides  that  '^no  discharge  granted  under  this  act 
shall  release,  discharge  or  attect  uny  person  liable  for  the  same  debt 
for  or  with  the  bankrupt,  either  as  partner,  joint  contractor,  indorser, 
security  or  otherwise.  But  the  sureties  on  the  attachment  bonds 
were  never  liable  for  the  debts^  and  did  not  contract  to  pay  the  same 
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or  any  portion  of  them.  In/  two  of  the  bonds  they  agreed  and 
undertook  that  the  defendant,  Able,  should  '^perform  the  judgments 
of  the  court;"  and  in  the  other,  ihat  the  attached  property,  or  its 
value,  should  "be  forthcoming,  and  subject  to  the  order  of  tlie 
court  for  the  8atisfacti9n  of  such  judgment'*  No  judgments  were 
or  ooaildhav^  b^n  rendered  against  Able,  aild  henoe  the  contingen- 
cies upon  which  they  were  to  become  liable,  as  sureties,  have  not 
arisen,  and  cannot  now  arise.  We>are  of  opinion,  however,  that  the 
petition  of  Payne  &  Brother  ought  not  to  have  been  dismissed,  as 
to  all  the  defendants  The  discharge  of  Able  did  not  release  Allen 
of  the  indebtedness  of  the  film  of  At)le  &  Allen  to  the  appellants ; 
and  as  the  Paynes  did  not  prove  their  claims  in  the  bankrupt  courts, 
the  discharge  of  Able  from  personal  liability  to  them  does  not 
necessarily  prevent  them  from  enforcing  any  liens  they  may  have 
acquired  by  the  institution  of  their  suits  upon  the  properly  alleged 
to  have  been  fraudulently  conveyed  by  Able  -to  his  mother-in-law, 
and  by  her  to  his  wife.  None  of  these  questions  seem  to  have  been 
determined,  and  as  the  assignee  of  Able  voluntarily  made  himself 
a  party  to  the  proceedings  in  the  court  .below,  said  court  had  full 
power  to  adjudicate  and  settle  the  rights  of  all  the  parties  growing 
oat  of  ^d  transactions,  and  should,  have  done  so^  To  this  extent 
the  judgment  is  reversed,  and  the  cases  remanded,  with  instmotiosa 
to  permit  proper  amendments  to  be  made  to  the  pleadings,  and  to: 
farther  proceedings  cohsistent  with  thid  opinion. 
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Wyhnat^'rekUianr  of  thehuaband. 

A  wife  ia  not  a  "relation  **  within  the  meaning  of  a  statute  whidi  prorldes 
that, "  where  a  doTiae  of  real  or  personal  estate  is  made  to  a  child  or  other 
relation  of  the  testator,  and  the  devisee  dies  hefore  the  testator,  leaving 
issue  who  sorrive  the  testator,  sach  issae  shall  take  the  estate  so  deyised 
In  the  same  manner  as  the  devisee  would  have  done  had  he  survived  the 
tesutor." 

Bill  in  equity  by  an  administrator  with  will  annexed  for  instmo- 
tiona. 

The  testator  by  his  will  devised^  after  certain  specific  legacies,  his 
estate  to  his  wife.  The  wife  died  before  the  testator,  leaving  a  son 
(the  defendant),  by  a  former  husband.  The  testator  died  leaving  a 
daughter.  The  defendant  claimed  the  estate  devised  to  his  mother, 
under  the  general  statutes,  chapter  92,  section  28. 

G.  M.  Brooks,  for  defendant,  to  the  point  that  the  term  '^  relation  ** 
should  be  construed  according  to  the  ordinary  interpretation,  cited 
Clarke  t.  Cordiss,  4  Allen,  416;  Opinion  o^  yistiees,  7  Mass.  523; 
Whitmy  v.  Whitney,  14  id.  88,  92. 

T.  C.  Hurdy  for  daughter  of  testator. 
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J.  The  28th  section  of  the  general  statutes,  chapter 
92,  proYides  that  ^when  a  devise  of  real  or  personal  estate  is 
made  to  a  child  or  other  relation  of  the  testator,  and  the  devisee 
dies  before  the  testator,  leaving  issue  who  survive  the  testator,  such 
issue  shall  take  the  estate  so  devised,  in  the  same  manner  as  the 
devisee  would  have  done  if  he  had  survived  the  testator;  unless,^ 
etc.  It  being  found  as  a  matter  of  fact  that  the  wife,  the  devisee 
under  this  will,  died  before  the  testator,  it  would  follow  that  her 
issue,  including  her  child  by  a  former  marriage,  would  take  the 
estate  so  devised  to  her,  if  she  can  be  said  to  be  a  ^'  relation  ^  of  the 
testator,  within  the  meaning  of  the  statute. 

What  is  the  true  meaning  to  be  given  to  the  word  '^  relation  ?" 
It  is  a  very  general  and  comprehensive  term,  and  may  include  any 
and  every  relation  that  arises  in  social  life.  Literally  it  takes  in 
every  kind  of  connection,  and  would  have  so  wide  a  range  as  to  be 
liable  to  objection  as  indefinite  and  vague.  **  To  avoid  this  con- 
sequence, recourse  is  had  to  the  statutes  of  distribution;  and  it  has 
been  long  settled  that  a  bequest  to  relations  applies  to  the  person 
or  persons  who  would,  by  virtue  of  those  statutes,  take  the  per- 
sonal estate  under  an  intestacy,  either  as  next  of  kin  or  by  repre^ 
seutation  of  next  of  kin.''  2  Jar.  on  Wills  (4th  Am.  ed.)  45.  The 
term  is  defined  by  lexicographers  as  signifying  ^^  a  person  connected 
by  consanguinity  or  affinity ;  **  and  relationship  is  described  as  kin* 
dred,  affinity,  or  other  alliance.  The  most  common  use  of  the  term 
is  to  express  some  kind  of  kindred,  either  of  blood  or  affinity, 
** though  properly,"  says  Lord  Hardwicke,  "by  blood."  Davies  v. 
Bailjf,  1  Ves.  Sen.  84.  It  certainly  cannot  be  said  that  there  is  no 
relation  between  husband  and  wife ;  but  the  question  is,  whether 
there  is  such  a  relationship  as  is  intended  by  the  statute.  If  rela- 
tionship includes  consanguinity  as  a  necessary  element,  they  are  not 
relations  of  each  other.  The  supreme  court  of  Pennsylvania  had 
decided  that  in  a  will  the  terms  "my  nearest  relations"  or  "con- 
nections" do  not  include  the  testator's  wife.  Storer  v.  WlUcUleyy  1 
Penn.  St  506.  The  court  in  that  case  say:  "A  wife  is  not  related 
to  her  husband  in  any  respect  Of  his  connection  with  her  family 
she  is  the  link,  or  commune,  vinculum;  but  so  far  is  she  from  being 
connected  with  him  as  a  relation,  that  her  civil  existence  is  melted 
into  his,  and  they  together  form  one  person.  A  wife  is,  therefore, 
no  more  a  relation  of  her  husband  than  he  is  of  himself.  It  was 
said,  arguendo^  in  Garrich  v.  Lord  Camden^  14  Ves.  372,  Ihat  she 
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owes  her  provision  under  the  statute  of  distributions,  not  to  the 
supposition  that  she  is  one  of  her  husband's  kindred,  but  to  the 
respect  that  was  felt  for  her  title  to  the  customary  share  which  she 
had  previously  enjoyed.*' 

Whatever  may  be  thought  of  the  reasoning  of  the  court  in  that 
case,  there  seems  to  be  no  authority  for  holding  that  the  word 
"  relation,"  in  its  strict  legal  and  technical  sense,  includes  husband 
or  wife.  On  the  contrary,  authorities  are  found  very  direct  and 
explicit  to  the  point  that  they  are  not  "relations."  Thus,  in  2 
Williams  on  Executors,  1004,  it  is  laid  down  that  "  no  person  can 
regularly  answer  the  description  of  *  relations '  but  those  who  are 
akin  to  the  testator  by  blood.  A  wife,  therefore,  cannot  regularly 
claim  under  a  bequest  to  her  husband's  relations,  nor  a  husband  as 
a  relation  to  his  wife."  So,  in  2  Jar.  on  Wills,  49,  it  is  said  that  "  a 
gift  to  the  next  of  kin  or  relations  does  not  include  a  husband  or 
wife."  Both  these  writers  refer  for  authority  to  numerous  cases 
cited  from  the  reports. 

The  conclusion  from  the  authorities  seems  to  be  that  Edgar  W. 
Clark  is  not  entitled  to  any  part  of  the  estate,  and  the  decree  wiU 
be  entered  accordingly,  with  costs  for  each  party,  payable  firom  the 
estate. 


MoKUMEiTT  National  Bank  v.  (tlob£  Wobkeu 

a01Ma8B.670 
Corporation — euicommodation  note  of. 

The  note  of  a  manufacturing  corporation  in  the  hands  of  a  holder  in  gooiS 
faith,  for  value,  who  iocik  it  before  maturity,  and  without  knowledge  that 
the  maker  liad  not  received  full  consideration,  can  be  enforced  against  the 
corporation,  although  it  was  made  as  an  accommodation  note. 

R  H.  Dane,  Jr.y  <i  T.  K  Lathrop,  for  defendants. 

C.  A.  Welch  (S;  W.  W.  WarreUy  for  plaintiffs. 

noAB,  J.    The  single  question  presented  for  our  deciiion  in  thia 
eause,  all  others  which  arise  upon  the  report  having  been  waived. 
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is,  whether  the  note  of  a  manufacturing  corporation^  in  the  hands 
of  a  holder  in  good  faith  for  value,  who  took  it  before  maturity,  and 
without  any  knowledge  that  the  makers  had  not  received  the  full 
consideration,  cannot  be  enforced  against  them,  because  it  was  in 
fact  made  as  an  accommodation  note. 

The  argument  for  the  defendants  takes  the  ground  that  to  issue 
on  accommodation  note  is  not  within  the  powers  conferred  upon  the 
corporation ;  and  that,  as  any  person  taking  it  had  notice  that  it 
was  the  note  of  the  corporation,  they  had  notice  that  it  was  of  no 
validity  unless  issued  for  a  pui'pose  within  the  scope  of  the  corporate 
powers,  and  were  therefore  bound  to  ascertain  not  only  that  it  was 
executed  by  the  officer  of  the  coiT[)oi-atiou  who  had  the  general 
authority  to  sign  the  notes  which  they  might  lawfully  make,  but 
that  the  purpose  for  which  it  was  issued  was  such  as  the  charter- 
authorized  them  to  entertain  and  execute. 

The  court  are  all  of  opinion  that  this  position  is  not  tenable,  and 
that  the  defense  cannot  be  maintained. 

It  has  long  been  settled  in  this  commonwealth  that  a  manufac- 
turing corporation  has  the  power  to  make  a  negotiable  promissory 
note.  Narragansett  Bank  v.  Atlantic  Silk  Co.y  3  Mete.  282.  And 
it  was  held  in  Bird  v.  Daggett,  97  Mass.  494,  as  a  just  corollary  !  d 
that  proposition,  that  such  a  note  in  the  hands  of  a  holder  in  good 
faith  for  value  is  bindhig  upon  the  maker,  although  made  as  an 
iiccommodation  note.  The  question  was  not  discussed,  nor  the 
reasons  for  the  decision  fully  stated,  in  Bird  v.  Daggett ;  but  it  was 
assumed  that  the  doctrine  announced  was  clear  and  undoubted 
law. 

The  doctrine  of  ultra  vires  has  been  carried  much  farther  in 
England  than  the  courts  in  this  country  have  been  disposed  to 
extend  it ;  but,  with  just  limitations,  the  principle  cannot  be  ques- 
tioned, that  the  limitations  to  the  authority,  powers  and  liabili^of 
a  corporation  are  to  be  found  in  the  act  creating  it.  And  it  no 
doubt  follows,  as  claimed  by  the  learned  counsel  for  the  defendants, 
that,  when  powers  are  confeiTed  and  defined  by  statute,  every  one 
dealing  with  the  corporation  is  presumed  to  know  the  extent  of 
those  powers. 

But  when  the  transaction  is  not  the  exercise  of  a  power  not 
conferred  on  a  corporation,  but  the  abuse  of  a  general  power  in  a 
particnlar  instance,  the  abuse  not  being  known  to  the  other  con- 
tracting party,  the  doctrine  of  uUra  vires  does  not  apply.    As  was 
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said  by  Seldek,  J.,  in  Bissett  y.  Michigan  Southern  d  Ifbvihem 
Indiana  Railroad  Co.,  22  N.  Y.  289,  290:  "^  There  are,  no  doubt, 
cases  in  which  a  corporation  would  be  estopped  from  sotting  up 
this  defense,  although  its  contract  might  have  been  really  nnauthor* 
i:sed.  It  would  not  be  available  in  a  suit  brought  by  a  bona  fide 
indorsee  of  a  negotiable  promissory  note,  provided  the  corporation 
was  authorized  to  give  notes  for  any  purpose ;  and  the  reason  is, 
that  the  corporation,  by  giving  the  note,  has  virtually  represented 
that  it  was  given  for  some  legitimate  purpose,  and  the  indorsee 
could  not  be  presumed  to  know  the  contrary*  The  note,  however, 
if  given  by  a  corporation  absolutely  prohibited  by  its  charter  from 
giving  notes  at  all,  would  be  voidable  not  only  in  the  hands  of  the 
original  payee,  but  in  those  of  any  subsequent  holder;  because  all 
persons  dealing  with  a  corporation  are  bound  to  take  notice  of  the 
extent  of  its  chartered  powers.  The  same  principle  is  applicable  to 
contracts  not  negotiable.  When  the  want  of  power  is  apparent 
upon  comparing  the  act  done  with  the  terms  of  the  charter,  the 
party  dealing  with  the  corporation  is  presumed  to  have  knowledge 
of  the  defect,  and  the  defense  of  ultra  vires  is  available  against  him. 
But  such  a  defense  would  not  be  permitted  to  prevail  against  a 
party  who  cannot  be  presumed  to  have  had  any  knowledge  of  the 
want  of  authority  to  make  the  contract  Hence,  if  the  question  of 
power  depends  not  merely  upon  the  law  under  which  the  corporation 
acts,  but  upon  the  existence  of  certain  extrinsic  facts,  resting  pecu- 
liarly within  the  knowledge  of  the  corporate  officers,  then  the 
corporation  would  be  estopped  from  denying  that  which,  by  assum- 
ing to  make  the  contract,  it  had  virtually  affirmed.'' 

This  doctrine  seems  to  us  sound  and  reasonable,  and,  in  conform- 
ity with  it,  it  was  held  in  Farmers?  &  Mechanics^  Bank  v.  Empire 
Stone  Dressing  Co.,  5  Bosw.  275,  that  an  accommodation  acceptance 
by  an  officer  of  a  mining  corporation,  on  behalf  of  the  company,  was 
not  binding  unless  the  consideration  had  been  advanced  upon  the 
jaith  of  the  acceptance;  but  that,  if  the  consideration  was  paid  in 
good  faith,  after  the  acceptance  and  upon  the  credit  of  it,  it  could 
be  enforced. 

So  it  was  said  by  Lord  St.  Leokabds,  that  he  felt  a  disposition 
**'  to  restrain  the  doctrine  of  ultra  vires  to  clear  cases  of  excess  of 
power,  with  the  knowledge  of  the  other  party,  express  or  implied 
from  the  nature  of  the  corporation,  and  of  the  contract  entered 
into.**  Eastern  Counties  Railway  Co.  v.  Itawkes,  5  H.  L.  Cas.  331, 373. 


Digitized  by 


Google 


JANUARY  TERM,  1869.  32fi 

Stevens  v.  Mechanics'  Savings  Bank. 

The  cases  on  which  the  defendants  rely  are  cases  against  monici- 
|m1  oorporationSy  in  respect  to  which  the  rule  is  much  more  rigid, 
or,  for  the  most  part,  those  in  which  the  other  contracting  party 
luul  notice,  upon  th^  face  of  the  transaction,  of  the  want  of  corpo* 
iije  power. 

There  can  be  no  doubt  that  it  is  yery  often  true  that  a  corporation 
may  be  responsible  for  the  unauthorizcKl,  and  even  for  the  unlaMrful, 
act  of  its  agents,  apparently  clothed  with  its  authority.  No  0017)0- 
ration  is  empowered  by  its  charter  to  commit  an  assault  and  battery ; 
yot  it  has  frequently  been  held  accountable,  in  this  commonwealth, 
for  one  committed  by  its  servants.  Bills  of  a  bank  issued  without 
consideration,  and  even  stolen,  are  good  in  the  hands  of  an  innocent 
holder  for  value.  Many  other  illustrations  might  be  given,  but 
enough  has  been  said  to  show  the  principle  on  which  our  decision 
rests. 

JiiidgmmtfoT  the  plaintiffs. 


Stevens  v.  Mechaihcs'  Savings  Bank. 

(lOllIaMwlOQ^ 
Btknkruptey :  payment  to  bankrupt  ttfter  pMieaHan  of  noHee. 

FiTment  to  a  banknipt,  made  after  publication  of  notice  of  warrant  in  bank. 
r^P^7»  >^  required  by  section  11  of  the  bankrupt  act,  although  made  in 
good  faith  and  without  knowledge  of  the  bankruptcy*  is  no  protection 
against  the  l)ankrupt's  assignee. 

This  action  was  brought  by  the  assignee  in  bankruptcy  of  one 
Hall,  to  recover  $500  deposited  by  Hall  with  defendants. 

Hall  was  adjudged  a  bankrupt  on  his  own  petition,  the  waiTant 
in  bankruptcy  hfeving  been  issued  October  9, 1867,  and  notice  of 
the  warrant  published  as  required  by  act  of  congress  of  1867,  chap- 
ter 176,  section  11,  on  the  12th,  14th  and  15th  of  the  same  month, 
in  the  newspapers.  The  plaintiff  was  appointed  assignee  on  the 
11th  of  November  following,  and  assignment  of  the  property  duly 
made. 

The  $500  was  deposited  by  Hall  October  3, 1867,  and  was  paid 
over  to  him  by  detendants,  on  his  demand,  on  the  18th  of  October 
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next.  The  court  found  that  the  deposit  was  so  paid  oyer  by  defend- 
ants in  good  faith  on  their  part,  and  without  any  knowledge  or  sus- 
picion of  the  proceedings  in  bankruptcy.  Judgdient  was  rendered 
for  defendants  and  the  case  reported  for  the  full  court 

O.  Stevens^  in  person. 

D.  8.  Richardson,  for  defendants. 

Gray,  J.  That  an  assignee,  under  the  bankrupt  laws  of  the 
United  States,  might  sue  in  his  own  name  in  the  courts  of  this  com- 
monwealth, to  enforce  the  rights  of  property  vested  in  him  by  the 
assignment  in  bankruptcy,  was  expressly  adjudged  in  Ward  v.  Jen- 
kinSy  10  Mete.  583 ;  and  the  objection,  made  at  the  trial,  that  the 
courts  of  the  United  States  had  exclusive  jurisdiction  of  such  an 
action,  was  waived  at  the  argument. 

The  notice  that  a  warrant  in  bankruptcy  had  been  issued,  and  that 
the  payment  of  any  debts  to  the  bankrupt  Was  forbidden  by  law,  hav- 
ing been  published  as  required  by  the  act  of  congress  of  1867,  chapter 
176,  section  11,  and  the  warrant  issued  under  it,  was  binding  upon 
all  persons,  whether  they  had  or  had  not  actual  knowledge  thereof; 
and  the  subsequent  payments  bj^the  defendants  to  the  bankrupt  did 
2.ot  discharge  the  debt,  and  affords  them  no  greater  protection  than 
if  it  had  been  made  to  any  other  person  not  authorized  to  receive  it, 
as  against  the  assignee  in  bankruptcy,  whose  title  under  the  assign- 
ment of  a  later  date  related  back  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy.  U.  S.  Stat  1867,  ch.  176,  §§  11, 14;  Builet 
V.  MuUeUy  100  Mass.  453. 

Judgment  for  the  plaintiff. 
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Sampsok  y.  Shaw,  Executor. 

(VSLUMM.14&.} 

megal  eotUraet  ^aperatiom  in  Hoek, 

The  plaintiff  brought  an  action  against  the  defendant,  an  execntor,  for  money 
liad  and  received  to  plaintiff's  use  by  defendant's  testator,  under  an  agree- 
ment made  between  plaintiff,  the  testator,  and  another,  to  operate  in  stock 
for  the  purpose  of  making  a  "  comer,"  the  money  to  be  expended  by  the 
testator.  Held,  that  the  agreement  was  illegal  and  fraudulent,  and  that 
the  plaintiff  could  not  recover  for  any  sums  actually  expended  by  the  tes- 
tator in  the  execution  of  the  purposes  of  the  agreement,  although  a  recov- 
ery might  be  had  for  sums  received  but  not  thus  actually  expended. 

Action  for  money  had  and  received.  The  defendant  was  an  exec- 
utor under  the  will  of  J.  Q.  Thaiter,  by  whom  the  money  was  alleged 
to  have  been  received,  to  the  use  of  the  plaintiff.  The  case  having 
been  referred  to  an  auditor,  it  was  found  "  that  the  plaintiff,  the  Irm 
of  Thaxter  &  Company,  and  John  Richardson  entered  into  an 
agreement  to  operate  in  the  stock  of  the  Maiden  and  Melrose  Horse 
Railway  Company,  for  the  purpose  of  getting  *a  comer,'  Thaxter  & 
Company  taking  one-half,  and  the  plaintiff  and  Richardson  each  one- 
Quaiter,  interest  in  the  operation;  that  the  plan  of  operation  was  as 
follows :  Thaxter  &  Company  were  to  be  the  managers,  and  were  to 
buy  up  a  lai'ge  quantity  of  the  stock,  and  control  it  in  such  a  manner 
as  to  make  a  large  demand  for  it,  so  that  parties  selling  on  time 
would  be  compelled  to  pay  large  differences.  Thaxter  &  Company 
were  then  to  re^^eive  and  make  proposals  and  agreements  thereon  for 
the  purchase  of  stock,  to  be  delivered  at  a  future  day,  the  parties 
agreeing  to  sell,  not  then  having  the  stock  in  possession  or  owning 
it,  and  then  the  sellers,  when  the  day  for  delivery  should  arrive, 
would  be  compelled  to  pay  such  prices  or  differences  as  the  parties  to 
this  combination  might  ask ;  the  money  to  carry  on  the  operation 
was  to  be  furnished,  and  the  profits  or  losses  shared  or  borne,  by  the 
parties  in  proportion  to  their  respective  interests;  that  said  stock  at 
that  time  was  of  little,  if  any,  intrinsic  value,  and  was  selling  in 
the  market  for  about  $5.00  per  share;  that  Richardson  paid  in 
money  from  time  to  time,  as  called  for,  under  the  agreement,  for 
carrying  on  the  operations;  that  the  plaintiff  authorized  Thaxter  & 
Company  to  use  his  funds  in  their  hands  as  fiar  as  necessary  for  the 
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same  purpose  f  that  Thaxter  made  purchases  and  expended  a  large 
sum  of  money ;  *^  that  the  operation  in  the  Maiden  and  Melrose 
stock  was  not  successful;  and  that  the  money  inyested  therein  was 
substantially  lost,  and  no  settlement  or  adjustment  thereof  had  ever 
been  made/'  The  auditor  decided  the  agreement  Toid  and  that  the 
defendant  had  no  defense  under  it. 

It  appeared  further  that  the  estate  of  the  defendants  testator  was 
insolvent,  but  this  fact  was  decided  to  be  no  bar  to  the  action.  Ver* 
diet  was  given  for  plaintiff  on  the  evidence  in  the  auditor's  report ; 
and  defendant  appealed. 

0.  A.  Somerby  dk  8.  8.  Shaw,  for  appellant : 

1.  The  agreement  was  not  void  on  account  of  illegality. 

2.  If  the  agreement  was  illegal  the  parties  were  in  part  deliciUf 
and  the  plaintiff  could  not  recover.  Cannan  v.  Bryce,  3  B.  ft  Aid. 
179 ;  McKinnM  v.  Robinson,  3  M.  &  W.  434 ;  JSc  parte  Bell,  1  M. 
&  S.  751;  Howsen  v.  Hancock,  8  T.  R.  575;  Vandyck  v»  Hewitt, 
1  East,  96;  Staphs  v.  Gould,  b  Sandt  411 ;  Worcester  v.  Baton,  11 
Mass.  368 ;  White  v.  Bass,  3  Gush.  448 ;  CoUins  v.  Bluntem,  2  Wils. 
347;  Perkins  v.  Savage,  15  Wend.  412. 

T.  H.  Sweetser.  S  W.  8.  Gardner,  for  plaintiff: 

1.  The  agreement  was  illegal,  its  purpose  being  to  defraud  the 
community  (Fuller  v.  Bame,  18  Pick.  472 ;  Bewitt  v.  Brisbane:  16 
N.  Y.  508 ;  Met.  Con.  266,  and  cases ;  Gen.  Stat  ch.  105,  §  6),  and 
the  defendant  cannot  set  up  this  illegal  agreement. 

Ames,  J.  The  agreement  to  operate  in  the  stock  of  the  Maiden 
and  Melrose  Horse  Kailway  Company  was  relevant  and  material  to 
the  defense,  and  the  auditor  ruled  correctly  in  deciding  that  the 
evidence  tending  to  prove  it  was  admissible.  It  can  hardly  be 
denied  that  such  a  contract  as  that  described  in  the  auditor's  report 
would  be  illegal  and  fraudulent  No  association  to  carry  out  such 
a  purpose  would  be  recognized,  at  law  or  in  equity,  as  having  any 
of  the  legal  incidents  of  a  copartnership.  Neither  party,  as  against 
the  other,  can  enforce  what  remains  to  be  done,  or  correct  what  has 
been  done,  under  a  contract,  or  rather  a  conspiracy,  of  that  descrip- 
tion. 3  Greenl.  Ev.,  §  90,  and  cases  cited.  The  auditor,  therefore, 
xuled  very  correctly  "that  said  agreement  for  operating  was  illegal 
and  void,  and  that  the  parties  did  not  become  copartners  by  force 
of  the  agreement,  or  of  any  acts  done  in  pursuance  thereof."    But 
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it  does  not  by  any  means  follow  that  the  defendant  cannot  set  up 
any  acts  done  nnder  the  agreement^  in  answer  to  the  plaintiff's 
didm.  On  the  contrary,  although  it  is  very  clear  that  the  law  will 
not  aid  one  party  to  an  illegal  contract,  to  enforce  it,  so  far  as  it 
remains  executory,  against  the  other,  it  is  equally  clear  that  it  will 
not  interfere  **  to  restore  the  party  who  has  paid  money  upon  if 
Ball  y.  Oilbert,  12  Mete.  397.  In  other  words,  the  law  will  .not  help 
either  party.  The  defendant  claims  the  benefit  of  the  familiar 
maxim,  in  pari  delicto^  melior  est  conditio  possidentis.  If  he  can 
prove  that  Thaxter,  at  the  plaintiff's  request,  had  actually  appro- 
priated and  paid  part  of  the  balance  in  his  hands  upon  the  joint 
enterprise,  to  that  extent  he  makes  an  answer  to  the  plaintiff's 
claim.  He  insists  that  the  funds  were  left  in  Thaxter's  hands  with 
the  understanding  and  agreement  that  Thaxter  was  to  apply  them, 
80  fiar  as  should  be  found  necessary,  to  the  payment  of  the  plaintiff's 
share  of  the  expenses  of  the  joint  enterprise;  that  in  fact  they  were 
appropriated  by  the  plaintiff  himself  to  that  object,  so  far  as  they 
should  be  wanted ;  and  that,  although  the  plaintiff  had  the  right  to 
disafiSrm  the  contract,  revoke  the  authority,  and  reclaim  the  funds, 
yet,  as  he  never  did  so,  all  moneys  actually  paid  out  by  Thaxter  for 
him  and  from  his  Ainds,  on  the  joint  scheme,  stand  on  the  same 
looting  as  if  paid  by  the  plaintiff  with  his  own  hand.  We  think 
that  this  view  of  the  law  is  entirely  correct,  and  that  the  defendant 
has  a  right  to  set  up  in  answer  to  the  plaintiff's  claim,  as  far  as  they 
will  go,  any  and  all  payments  actually  made  by  Thaxter  or  by 
Thaxter  &  Company  under  the  "  cornering"  agreement,  if  made  on 
the  plaintiff's  account,  by  his  authority,  or  with  his  consent  As 
between  Thaxter  and  the  plaintiff,  there  are  no  particular  equities 
in  favor  of  the  latter  that  would  entitle  him  to  get  back  the  money 
that  has  been  laid  out  upon  an  unsuccessful  enterprise  by  or  for 
him,  and  thus  to  throw  the  whole  loss  upon  bis  associates.  This 
case  seems  to  fall  within  the  rule  so  clearly  laid  down  in  Ball  v. 
Gilbert,  12  Mete.  397;  KiTUf  v.  Green,  6  Allen,  139;  WJiite  v. 
Franklin  Bank,  22  Pick.  181. 

It  is  difficult  to  distinguish  the  case  in  principle  from  an  action 
against  a  stakeholder  in  a  wager.  The  wager  is  an  illegal  contract. 
The  losing  party  may  reclaim  his  deposit  from  the  stakeholder, 
provided  he  gives  notice  and  revokes  the  authority  before  the 
money  IS  actually  paid  over  to  the  winner.  McEee  v.  Manice,  11 
Cush.  357. 

Vol.  III.— 42 
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We  think  the  defendant  has  a  right  to  have  the  question  of  fact 
passed  upon,  and  that  a  new  trial  must  be  had.  to  ascertain  what 
exact  sum,  or  whether  any  sam,  belonging  to  the  plaintiff  remained 
in  the  hands  of  Thaxter  after  deducting  any  and  all  sums  which 
the  defendant  can  prove  that  the  testator  paid  under  the  **  cor- 
nering^ agreement,  on  the  plaintiff's  account,  by  his  direction  or 
with  hi&  consent. 

The  defendant,  however,  insists  that  the  whole  fund  in  Thaxter's 
hands  was  placed  at  his  disposal  by  the  plaintiff,  without  any 
limitation,  to  be  used  at  discretion  in  execution  of  the  illegal 
common  purpose,  and  that  the  action  cannot  be  maintained  as  to 
any  portion  of  the  fund,  on  the  ground  that  money  lent  for  an 
illegal  purpose  cannot  be  recovered  back  by  the  lender.  He  claims 
that  the  plaintiff  agreed  to  pay  his  proportion ;  that  he  set  apart 
and  appropriated  a  particular  fund  from  which  his  share  of  the 
payments  was  to  be  made,  and  that  he  substantially  authorized 
Thaxter  to  use  the  whole  of  it,  if  he  thought  fit,  in  carrying  the 
scheme  through.  But  this  appears  to  be,  strictly  speaking,  a 
question  of  fact  rather  than  law.  If  the  plaintiff  advanced  and  lent 
the  whole  fund,  with  directions  merely  that  the  unexpended 
balance,  if  there  should  be  any,  should  be  repaid,  he  cannot  recover, 
for  the  reason  above  stated.  But  if  the  direction  given  was  merely 
that  Thaxter  from  time  to  time  should  take  from  the  fund  enough 
to  pay  the  plaintiff's  proportion  of  the  expenses  incurred  and 
investments  made,  to  such  extent  as  the  necessities  of  the  speculation 
should  require,  the  unexpended  balance  in  Thaxter's  hands  would 
not  be  considered  as  paid  by  the  plaintiff  on  an  iUegal  contract,  hvc 
would  be  recoverable  in  this  action. 

It  is  argued  on  the  plaintiff's  behalf  that  the  claim  which  he 
makes  is  for  money  had  and  received,  traced  distinctly  to  Thaxter's 
hands,  and  held  by  a  contract  tainted  with  no  iUegaJity ;  that  the 
defendant,  in  order  to  resist  the  claim,  is  obliged  to  set  up  an  illcgnl 
agreement,  and  rely  upon  it,  and  that  this  necessity  is  the  test  as  to 
the  equality  of  the  delict  However  ingenious  this  suggestion  may 
be,  it  can  hardly  prevent  the  court  from  taking  the  whole  trans- 
action together,  and  considering  what  it  is  in  substance  and  effect 
The  application  of  the  maxim  in  pari  delicto,  etc,  does  not  depend 
upon  any  technical  rule  as  to  which  party  is  the  first  to  urge  it 
aiK)n  the  court  in  the  pleadings.  In  practice,  it  is  usually  insisted 
ui>on  by  the  defendant  in  answer  to  a  prime  facie  case. 
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The  objection  founded  upon  the  fact  that,  during  a  part  of  the 
time  coyered  by  the  various  accounts  rendered,  Thaxter  and  Bouve 
were  partners,  is  disposed  of  by  the  provisions  of  the  general  statutes, 
chapter  97,  section  28,  under  which  the  suit  may  properly  be  brought 
against  the  estate  of  Thaxter,  as  if  the  contract  sought  to  be  enforced 
had  been  joint  and  several  See  Burnside  v.  Merricky  4  Mete.  544 ; 
Curtis  V.  Mansfieldy  11  Cush.  152.  It  is  possible,  also,  that,  upon  the 
eridence  reported,  the  auditor  may  have  found  as  a  matter  of  fact  that, 
by  arrangement  among  all  concerned,  it  had  been  made  the  separate 
debt  of  Thaxter,  according  to  the  rule  in  Wild  y.Dean^  3  Allen,  579. 
Neither  is  the  fact  that  the  estate  has  been  represented  insolvent 
any  bar  to  the  prosecution  of  the  suit,  so  far  as  to  ascertain  how 
much,  or  whether  any  thing,  is  due  to  the  plaintiff,  although  it  is  a 
very  good  reason  for  not  allowing  execution  to  issue.  Gen.  Sts. 
chap.  99,  §  20. 

Verdict  set  aside. 


Chamberlain  v.  Bradley. 

(101  Mass.  188.) 

Evidence  —  copy  of  deed  of  a  corporation, 

A  oertified  v  ^pj  from  the  registry,  of  a  deed  purporting  to  have  been  exer 
cnted  nnder  the  authority  of  a  corporation  by  its  president,  is  admissible 
in  evidence  without  proof  that  the  president  had  authority  to  execute  it. 

This  was  an  action  for  partition  of  land.  At  the  trial  the  peti- 
tioner, for  the  purpose  of  establishing  title,  introduced  in  evidence 
sereral  deeds,  among  them  an  office  copy  from  the  registry  of  deeds 
of  a  deed  from  the  Edgeworth  Company,  ending  thus :  In  witness 
whereof  the  said  Edgewoi-th  Company  have  caused  these  presents 
to  be  signed  by  their  president,  and  their  corporate  seal  to  be  hereto 
affixed  this  5th  day,  etc.  Signed  Edgeworth  Company,  by  their  presi- 
dent, B.  L.  Allen.  (Seal.) 

This  deed  was  duly  acknowledged. 

Objection  was  miide  to  the  introduction  of  this  copy  until  it 
ihould  be  proved  that  the  president  had  authority  to  execute  the 
deed,  but  the  objection  was  overruled. 
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H.  W.  Paine,  for  respondents. 
T.  Weniworih,  for  petitioner. 

Hoar,  J.  The  respondents  rely  npon  only  two  of  their  objections 
to  the  rulings  at  the  trial,  and  the  others  are  to  be  regarded  as  waived. 
The  court  are  of  opinion  that  neither  of  the  two  is  well  founded. 

1.  The  petitioner  introduced  a  certified  copy  from  the  registry  of 
deeds  of  a  deed  from  the  Edgeworth  Company  to  Homer  and 
Winkley,  being  one  of  the  mesne  conveyances  through  which  he- 
claimed  title.  It  purported  to  be  executed  under  the  authority  oi 
the  corporation,  by  its  president,  and  the  respondents  objected  to  its 
admission  without  proof  of  the  authority  of  the  president  to  execute 
it;  but  it  was  admitted.  This  ruling  seems  to  us  correct,  and  in 
conformity  with  the  established  rules  of  evidence. 

It  is  conceded  that  an  office  copy  of  a  deed  is  generally  admissible 
in  evidence  where  the  party  claiming  under  it  is  not  the  grantee. 
Ward  V.  Fuller,  15  Pick.  185.  Between  natural  persons  the  produc- 
tion of  such  a  copy  is  evidence  of  the  execution  of  the  deed  by  the 
person  whose  deed  it  purports  to  be ;  of  its  delivery ;  of  its  due 
acknowledgment;  and,  in  the  absence  of  other  evidence,  of  the 
seizin  of  the  grantor.  This  mvolves  the  presumption  or  inference 
of  fact,  first,  that  the  seal  was  the  seal  of  the  grantor;  second,  that  it 
was  affixed  by  him  or  by  his  authority;  third,  that  he  signed  his  name 
or  authorized  it  to  be  signed  for  him  in  his  presence ;  fourth,  that  it 
was  the  grantor  who  made  the  acknowledgment;  fifth,  that  the  cer- 
tificate of  the  magistrate  is  genuine;  and  sixth,  that  the  grantor 
was  seized  of  the  land  which  the  deed  purports  to  convey. 

There  is  nothing  to  be  inferred,  in  case  of  the  admission  of  an 
office  copy  of  the  deed  of  a  porporation,  which  goes  farther  than 
this.  It  is  presumed  to  be  the  deed  of  the  corporation,  which  it 
purports  to  be.  The  seal  is  presumed  to  be  the  seial  of  the  corpora- 
tion, affixed  by  its  authority,  as  in  the  case  of  a  private  person. 
The  authority  to  execute  the  deed  is  of  course  essential  to  its  valid- 
ity; but  so  is  the  genuineness  of  the  signature  of  the  grantor  in 
any  case;  and  there  seems  to  us  as  much  reason  to  infer  the  one 
from  the  existence  of  the  record  copy  as  the  other.  The  copy  was 
admissible,  because  it  purported  to  be  the  duly  executed  deed  of  the 
corporation,  and  was  therefore  presumed  to  be  so;  and  the  exist* 
ence  of  all  the  facts  necessary  to  make  it  so  is  presumed  as  a  oon« 
sequence. 
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IlSTHABITAKTS  OF  WOBUBN  Y.  HeHSHAW. 

(KniUMwUB.) 

Bridge  ^m  highwai^  aonm  jnioate  eanal — UdbOitjf  for  if^uiH4$i0  Ifttirfir— 
privileged  eommunieaiicmi. 

Atntveler  waa  ii^ured  In  croaeing  an  unaound  bridge  on  a  higbwaj  and 
leoovered  damagea  from  the  town,  the  preaent  plaintiflSi ;  and,  in  an  action 
to  recoTor  the  amoont  of  the  Judgment  from  the  defendant,  it  appeared  that 
the  bridge  waa  bailt  by  defendant's  grantor  over  an  artificial  channel  dng 
bj  him  acroaa  the  highwaj  for  the  purpose  of  conducting  water  to  hia 
milla ;  that  defendant  waa  In  possession  of  such  channel  and  mills  bj  deeds 
requiring  him  to  keep  the  channel  in  repair*  and  that  repairs  had  been 
made  on  the  bridge  bj  defendant's  autlioritj.  Ileld,ih9X  defendant  waa 
lUble. 

Where  a  partj  ofltbra  himaelf  aa  a  witneaa,  he  cannot  refoae  to  anawer  qnea* 
tiona  on  croaa-examination,  aa  to  anj  conyersationa  with  hia  eounaeL 

Action  in  tort  to  recover  the  amoant  of  a  judgment  obtained 
against  the  town  for  injuries  sustained  from  a  defective  bridge. 
Bingham,  a  traveler  on  the  highway  in  Wobum,  received  injuries 
in  crossing  a  bridge  which  was  built  over  a  canaL  lie  then  sued 
the  town  and  obtained  damages  for  $6,500 ;  whereupon  the  town 
sued  the  defendant  for  the  amount  of  such  recovery,  on  the  ground 
that  the  duty  of  keeping  the  bridge  in  repair  devolved  on  the 
defendant  as  the  owner  of  the  canaL  On  the  trial  the  jury  found 
that  the  canal  was  built  subsequent  to  the  highway  and  across  the 
highway  for  the  purpose  of  supplying  mills,  at  a  distance  of  a  third 
of  a  mile  away,  with  water ;  that  the  bridge  was  built  by  the  owners 
of  the  mills,  and  that  the  defendant  purchased  the  mills  and  the 
canal,  and  after  the  purchase  occupied  and  repaired  the  canal ;  that 
the  defendant  was  negligent  in  repairing  the  bridge,  and  that  the 
unsafe  condition  thereof  was  the  sole  cause  of  Bingham's  injury. 
The  deed  of  defendant  of  the  mills  and  property  which  was  exhib- 
ited, after  setting  forth  that  the  grantee  should  be  entitled  to  the 
use  of  the  canal,  provided  further,  that  he  should  be  ''  subject  to 
one-third  of  the  expense  of  any  repairs  that  may  be  necessary  on 
the  caoaL'^  This  was  all  that  related  to  this  point  in  the  deed;  and 
the  jury  from  all  the  evidence  found  that  defendant  did  make 
repairs  on  the  bridge  before  the  accident  to  Bingham.  On  the  trial 
the  defendant  offered  himself  as  a  witness,  but  on  cross-examina* 
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tion  objected  to  answering  questions  relating,  to  confidential  com* 
munication  with  his  coanseL  Objection  overruled.  Verdict  for 
plaintiffs ;  and  defendant  appealed. 

A.  A.  Ranney  with  W.  P.  Harding,  for  defendant 

T.  H.  Sweetser  S  W.  S.  Gardner,  for  plaintiffs. 

Ames,  J.  The  only  matter  that  seems  to  be  in  controversy  be- 
tween these  parties  is  the  question  whether  the  defendant  was  the 
person  bound  by  law  to  keep  the  bridge  in  repair.  It  is  established 
by  the  verdict  that  its  decayed  and  unsafe  condition  was  the  sole 
cause  of  the  accident 

The  jury  have  found,  under  instructions  which  appear  to  have 
been  correct,  that  the  highway  was  of  earlier  date  than  the  canaL 
The  owner  of  the  soil  traversed  by  the  highway  had  a  right  to  con- 
struct a  water-course  across  it,  subject  to  the  limitation  that  in  so 
doing  he  was  bound  at  his  own  expense  to  make  and  keep  in  repair 
a  way  over  the  water-course  for  the  convenience  of  the  public ;  in 
other  words,  to  construct  and  maintain  a  suitable  bridge.  This 
familiar  and  well-settled  rule  of  law  does  not  in  our  opinion  grow 
out  of  the  feudal  tenure,  or  of  any  peculiarity  in  the  laws  of  Eng- 
land in  relation  to  the  duties  of  parishes,  as  argued  by  the  defend- 
ant's counsel,  but  results,  as  we  think,  from  the  fact  that  the  public 
right  is  a  mere  easement,  and  the  owner  of  the  soil,  as  such,  can 
lawfully  do  any  thing  upon  it  that  does  not  interfere  with  the  public 
easement.  Perley  v.  Chandler,  6  Mass.  454;  Adams  v.  Etnerson, 
C  Pick.  57. 

The  canal  was  constructed  to  furnish  water  power  for  the  mills, 
which  at  the  time  of  the  accident  belonged  to  the  defendant  He 
was  not  the  owner  of  the  soil  under  and  adjoining  the  highway,  or 
the  canal,  in  the  vicinity  of  the  bridge,  which  the  case  finds  was 
about  a  third  of  a  mile  from  the  mills.  The  owners  of  the  land 
through  which  the  canal  fiowed  had  sold  lots  of  land  to  various  pur- 
chasers at  the  place  where  the  water  power  was  to  be  applied,  and 
in  the  deeds  of  conveyance  had  defined  the  proportions  in  which  the 
grantees  were  to  enjoy  the  use  of  the  water,  and  also  the  proportiona 
in  which  the  expense  of  the  necessary  repairs  upon  the  caned  waa  to 
be  divided  between  them.  When  all  these  various  titles  to' the  mill 
property  met  and  were  united  in  the  defendant,  he  held  the  whole 
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Babjecfc  to  the  express  obligation  that  he  should  pay  for  all  neces- 
sary repairs  upon  the  canal.  It  was  manifestly  and  risibly  an  ap- 
l)enilage  of  the  mills,  and  the  jury  have  found  that  he  occupied  and 
used  it,  and  kept  it  m  repair.  Substantially  it  was  his  canal.  The 
owners  of  the  soil  over  which  it  flowed  had  no  right  to  obstruct  or 
divert  the  water.  The  easement,  if  it  should  be  so  considered,  was 
ciclusively  his,  and  it  was  his  use  and  occupation  of  the  canal 
which  created  the  necessity  for  maintaining  the  bridge  and  keeping 
it  in  good  condition.  If  he  occupied  and  used  the  canal,  he  also 
occupied  that  portion  of  the  highway  which  was  traversed  by  it, 
and  apparently  became  subject  to  the  same  liability  as  if  he  were 
the  original  owner  of  the  canal,  and  builder  of  the  bridge  at  that 
ix>int  Perhy  v.  Chandler^  C  Mass.  454;  Lowell  v.  Spaulding,  4 
Cush.  277;  Milford  v.  Holbrook,  9  Allen,  18. 

But  however  this  may  be,  the  title  deeds  under  which  the  defend- 
ant holds  his  property  in  the  mills  make  him  chargeable  with  the 
expense  of  keeping  the  canal  in  repair,  and  it  would  be  a  very  nar- 
row and  literal  construction  of  the  language  to  say  that  this  stipu- 
lation applies  only  to  the  sides  and  bottom  of  the  canal,  or  means 
only  that  the  water  is  to  be  confined  to  its  proper  channel.  It  in  * 
eludes  more  properly  all  parts  of  the  canal,  and  every  thing  that  12 
indispensable  to  its  beneficial  use.  The  bridge  is  substantially  a 
part  of  the  canal,  and  without  it  the  canal  would  be  an  encroach- 
ment on  public  rights  and  liable  as  such  to  be  filled  up.  The  deeds 
do  not  in  terms  say  that  he  shall  pei*sonally  make  the  repairs,  but 
merely  that  they  shall  be  at  his  expense.  The  jury  find  that  after 
his  purchase  he  made  the  repairs  on  the  bridge,  and  they  were 
rightfully  instructed  that,  if  he  did  so,  it  was  sufficient  evidence 
that  he  was  maintaining  it  Why  was  it  not  a  practical  construc- 
tion of  the  deeds  under  which  he  holds  his  title,  and  an  undertak- 
ing to  do  personally  what  if  done  by  others  would  still  be  at  his 
expense?  There  was  evidence  before  the  jury  upon  which  in  our 
judgment  they  were  authorized  to  find  that  the  defendant's  son  was 
tiis  general  agent,  and  acting  with  his  sanction  in  taking  charge  of 
the  real  estate  and  making  repairs  upon  it  and  the  canal. 

The  special  findings  of  the  jury,  which  were  rendered  under  in- 
timctions  sufficiently  favorable  to  the  defendant,  fully  justify  the 
oonclosion  that  the  defendant  had  assumed  the  support  of  tlia 
bridge  and  was  the  party  bound  by  law  to  keep  it  in  repair.  Gen. 
8t8  ch  44,  §  26.     ConimonweaUh  v.  Deerfield,  6  Allen,  455,  and  2  Inst 
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700,  there  cited.  The  £Etct  that  he  occupied  the  canal»  and  in  so 
doing  occupied  that  portion  of  the  highway  which  was  crossed  by 
it,  together  with  the  express  language  of  his  title  deeds,  taken  in 
connection  with  the  &ct  of  actual  repairs  upon  the  bridge  by  his 
authority,  is  quite  sufficient  to  fiisten  upon  him  the  legal  liability 
unless  explained  or  rebutted. 

The  alleged  defect  in  one  of  the  defendant's  title  deeds  (from 
Ghoate's  assignee)  is  not  material  in  this  case.  Even  if  the  deed 
should  ultimately  prove  wholly  invalid,  it  is  enough  for  the  pur- 
poses of  this  trial  that  the  defendant  is  in  possession,  claiming  title, 
and  to  all  appearance  actually  seized,  controlling  the  property,  and 
treating  it  as  his  own,  without  objection  or  adverse  claim  from  any 
quarter. 

The  objection  that  the  defendant  was  wrongfully  compelled  to 
undergo  a  cross-examination  as  to  what  he  said  to  his  counsel  can- 
not be  sustained.  The  policy  of  the  law  will  not  allow  the  counsel 
himself  to  make  disclosures  of  confidential  communications  from 
his  client;  but,  if  the  client  sees  fit  to  be  a  witness,  he  makes  him- 
self liable  to  full  cross-examination  like  any  other  witness.  This  is 
true  even  as  to  defendants  in  criminal  cases.  CkmmonweaUh  v. 
JTiiZ^  97  Mass.  545.    . 

Judgment  on  the  verdict. 


Obockxb  etalY.  Mabikb  Natiokal  Bank  of  New  York. 

NMonal  batik — plaee  of  action  affoifuL 

A  banking  association  organised  nnder  aet  of  eongrees  of  1864»  ehaiyter  106» 
ean  be  sued  in  a  State  eonrt,  only  in  the  dtjr  or  county  where  it  is  located. 

The  facts  are  stated  in  the  opinion. 

J.  O.  Abbott  £  H.  C.  Hutchine,  for  plaintifiBk 

E.  D.  Sohier  d  C.  A.  Welch,  for  defendant. 

Gray,  X    These  actions  are  brought,  the  one  by  dtisens  of  New 
York  and  the  other  by  citizens  of  Massachusetts,  against  a  banking 
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association  established  in  the  city  of  New  York^  under  the  act  of 
congress  of  1864,  chapter  106,  entitled  '^  An  act  to  provide  a  national 
currency  secured  by  a  pledge  of  United  States  bonds,  and  to  pro- 
Tide  for  the  circulation  and  redemption  thereofl"  The  first  question 
to  be  decided  is  that  of  jurisdiction ;  for,  if  the  court  has  no  juris- 
diction, it  has  no  authority  to  consider  the  merits  of  the  actiona. 

The  general  principle  is  well  settled,  that  civil  cases  arising  under 
the  constitution  and  laws  of  the  United  States  may  be  tried  and 
determined  in  the  State  courts,  unless  the  national  constitution  and 
laws  have  vested  exclusive  jurisdiction  of  them  in  the  federal  tri- 
bunals ;  but  that  congress  may  prohibit  the  State  courts  from  enter- 
taining jurisdiction  of  such  cases.  1  Kent's  Com.  (6th  ed.)  396  ei 
seq. ;  Bank  of  United  States  v.  Deveaux,  6  Granch,  85,  86 ;  Osbom 
V.  United  States  Bank,  9  Wheat  738;  Teatt  v.  Felton,  1  ComsL  637 ; 
S.  C,  12  How.  284 ;  Ward  v.  Jenkins,  10  Mete  591.  The  question 
in  this  case,  therefore,  depends  upon  the  intention  of  congress,  as 
manifested  in  the  act  of  1864. 

The  8th  section  of  that  act  declares  that  every  banking  asso- 
ciation, formed  and  organized  pursuant  to  its  provisions,  shall  bo  a 
body  corporate,  with  the  usual  powers  of  a  corporation,  and  among 
otheis,  to  have  a  corporate  name  and  seal,  and  *^  by  such  name  it 
may  make  contracts,  sue  and  be  sued,  complain  and  defend,  in  any 
court  of  law  and  equity,  as  fully  as  natural  persons.''  K  the  act 
contained  no  further  provision  upon  this  subject,  the  corporations 
thus  established  might  doubtless  be  sued,  as  well  as  sue,  in  the  State 
courts  of  appropriate  jurisdiction,  and  could  be  sued  in  only  such 
courts  of  the  United  States  as  the  citizenship  of  the  parties  would 
warrant  Bank  of  United  States  v.  Deveauz;  Teall  v.  Felton  and 
Ward  V.  Jenkins,  above  cited. 

But  by  the  5th  section  it  is  enacted  that  ^^  suits,  actions  and 
proceedings  against  any  association  under  this  act  may  be  had 
in  any  circuit,  district  or  territorial  court  of  the  United  States,  held 
within  the  district  in  which  such  association  may  be  established ;  or 
in  any  State,  county  or  municipal  court  in  the  county  or  city  in 
which  said  association  is  located,  having  jurisdiction  in  similar 
cases; ''  provided,  however,  that  all  proceedings  to  enjoin  the  comp- 
troller of  the  currency  under  this  act  shall  be  had  in  a  court  -f  .the 
United  States. 

The  plaintiffs  contend  that  this  section,  except  the  final  pioviso, 
is  merely  permissive,  and  does  not  exclude  the  bringing  of  such 
Vol.  III.  — 43 
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Buits  in  any  court,  national  or  State,  having  jurisdiction  in  similar 
cases.  But,  according  to  their  construction,  so  much  of  it  as  relates 
to  courts  of  the  United  States  would  seem  to  have  no  cflfeet  except 
in  the  case  of  a  plaintiff  residing  in  the  district  in  which  th  s  aeao' 
ciation  is  estiiblished ;  and  so  much  as  relates  to  the  State  courts 
would  seem  to  be  wholly  useless  and  superfluous.  And  the  effect 
would  be,  that,  while  a  citizen  of  New  York  could  not  sue  this  asso-r 
ciation  in  any  federal  court  held  beyond  the  limits  of  that  State,  he 
might  bring  a  suit  against  it  in  the  courts  of  any  State  of  the 
Union,  by  the  laws  of  which  a  corporation  established  in  another 
State  might  be  sued,  and  in  which  it  might  be  effectually  served 
with  process.    Folger  v.  Columbian  Insurance  Co.y  99  Mass.  272. 

Upon  full  consideration,  we  are  unanimously  of  opinion  that  the 
construction  of  the  act  of  congress  for  which  the  plaintiffs  contend 
cannot  be  supported,  and  that  the  opposite  construction  must  pre- 
vail. The  whole  purpose  of  the  8th  section  appears  to  have  been 
to  clothe  the  association  with  the  attributes  of  a  corporation,  in- 
cluding that  of  suing  and  being  sued.  Unaccompanied  by  further 
legislation,  that  would  have  left  the  jurisdiction  over  suits  against 
it  to  be  regulated,  according  to  the  subject-matter  involved  or  the 
l)arties  interested,  by  the  existing  laws  of  the  United  States  and  the 
sercral  States  respectively.  But  the  57th  section  designates  not 
only  the  judicial  district  of  the  courts  of  the  United  States,  but 
the  locality  of  the  State  courts,  within  which  suits  may  be  brought 
against  such  associations ;  and,  by  thus  regulating  the  whole  sub- 
ject of  suits  against  such  corporations,  so  far  supersedes  all  other 
rules,  or,  to  speak  more  accurately,  prevents  them  from  ever  apply- 
ing to  such  suits.  This  section  manifests  the  intention  of  congress 
that  each  of  these  associations  should  be  sued,  either  in  the  federal 
or  in  the  State  courts,  only  in  the  judicial  district  in  which  it  is 
established,  and  in  which  its  oflScers  may  be  summoned  and  its 
books  brought  into  court  with  the  least  interruption  and  incon- 
yenience  of  its  business;  and  that  the  election  of  plaintiffs  to  sue 
in  any  court  whatever  should  be  confined  within  these  limits  in 
aU  oases. 

AcHon  dismissed  for  want  of  jurisdiction^ 
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OrEEN  V.  HOLWAT. 

(IOIMms.243.) 

Besenue  itampi'^  omMan  doe%  not  invalidate  imtrument — undamped  imtru- 
ments  a$  evidence. 

An  nnfitamped  inBtrument  is  not  absolutelj  void,  in  tlie  absence  of  prcof  that 
tlxe  stamp  was  omitted  witli  intent  to  defraud  tlie  revenue. 

The  provisions  in  tlie  United  States  Statutes  of  186G,  cliapter  184,  section  0, 
that  no  instrument,  not  dulj  stamped  as  required  hy  law,  sliall  be  admitted 
or  used  in  evidence  in  anj  court  until  a  legal  stamp  shall  have  been  affixed 
thereto,  applies  onlj  to  the  courts  of  the  United  States. 

This  was  an  action  on  a  written  agreement,  signed  by  defendant 
and  dated  May  11, 1867.  The  defense  was  interposed  that  the  agree- 
ment was  not  duly  stamped.  At  the  trial  it  appeared  that  the  con- 
tract, at  the  time  of  its  delivery,  bore  no  stamp,  but  that  the  plain- 
tiff, a  few  days  before  the  trial,  affixed  a  stamp  and  canceled  it  with 
defendant's  initials.  It  was  insisted  by  defendant  that  the  instru- 
ment was  invalid  and  could  not  be  used  in  evidence.  The  court  so 
held,  and  judgment  was  rendered  for  defendant 

O.  M.  Ellis,  for  defendant 

/.  Z>.  Van  Duzee,  for  plaintiflfl 

Gray,  J.  The  true  meaning  and  effect  of  the  act  of  congress, 
relating  to  stamps  upon  written  instruments,  under  which  this  case 
arises,  may  be  best  reached  by  first  considering  the  provisions  of 
the  previous  acts,  and  the  adjudged  cases,  upon  the  same  subject 

The  early  stamp  acts  of  the  United  States  went  no  further  than 
to  declare  that  certain  instruments  and  writings,  not  stam^i^Ai  as 
required  by  law,  should  not  "  be  pleaded  or  given  in  evidence  in  any 
court,  or  admitted  in  any  court  to  be  available  in  law  or  equity,'' 
unless  or  until  duly  stamped.  TJ.  S.  Stats.  1797,  ch.  11,  §  13  *  1813, 
eh.  53,  §  7;  1  U.  S.  Stats,  at  Large,  531;  3  id.  79. 

The  internal. revenue  act  of  1862,  chapter  119,  section  5,  as  origin- 
ally passed,  indeed  provided  that,  if  any  person,  after  the  1st  of  Octo* 
ber,  1862,  should  make,  sign  or  issue  any  instrument,  document  or 
paper,  of  any  kind  or  description  whatsoever,  without  being  daly 
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atamped,  he  shorJd  incur  a  penalty  of  $50,  ^^  and  such  instrument, 
document  oi  paper  as  aforesaid  shall  be  deemed  invalid  and  of  no 
effect.** 

But,  before  that  act  went  into  operation,  that  section  was  amended 
by  the  act  of  1862,  chapter  163,  section  24,  which  pro^'ided  that  no 
instrument,  document  or  paper,  made,  signed  or  issued  before  the 
1st  of  January,  1863,  should  be  deemed  invalid  and  of  no  effect  for 
want  of  a  stamp;  but  that  it  should  not  ^ be  admitted  or  used  as 
evidence  in  any  court**  until  duly  stamped.  And  the  acts  of  1863, 
chapter  4,  section  5,  and  chapter  74,  section  16,  extended  this  time 
until  the  1st  of  June,  1863,  and  authorized  the  paper  to  bo  stamped 
in  the  presence  of  the  court  12  XT.  S.  Stats,  at  Large,  475,  561,  632, 
725. 

The  internal  revenue  act  of  1864,  chapter  173,  section  163,  ex- 
tended these  provisions  to  all  instruments,  documents  and  papers 
signed  or  issued  before  its  passage;  prohibited  them  from  being 
*^  recorded,"  as  well  as  from  being  "  admitted  or  used  as  evidence  in 
any  court;*'  and  authorized  stamps  to  be  aflSxed  '^in  the  presence 
of  the  court,  register  or  recorder  respectively."  That  act  also,  in 
section  158,  put  the  preceding  provision  into  a  less  harsh  and 
sweeping  form,  by  enacting  that  any  person  who  should  make,  sign 
or  issue  any  instrument,  document  or  paper,  of  any  kind  or  descrip- 
tion whatsoever,  without  its  being  duly  stamped,  "with  inknt  to 
evade  the  provisions  of  this  act,"  should  be  subject  to  a  penalty, 
^'and  such  instrument,  document  or  paper  shall  be  deemed  invalid 
and  of  no  effect ;"  with  a  provision  that  the  title  of  a  purchaser  of 
land  by  a  deed  duly  stamped  should  not  be  defeated  or  affected  by 
the  want  of  a  proi)er  stamp  on  any  deed  under  which  his  grantor 
3laimed  title.  13  U.  S.  Stats,  at  Large,  293, 294, 295.  Not  only  was 
the  last  proviso  inconsistent  with  the  theory  that  all  unstamped 
instruments  were  wholly  void ;  but  the  second  of  the  previous  pro- 
visions of  this  section  declared  void  only  "  such  instrument,  docu- 
ment or  paper,"  requiring  a  reference  to  the  first  provision  of  the 
same  section  in  order  to  explain  the  meaning  of  the  word  "  such." 
United  Slates  v.  Goodingy  12  Wheat  477.  And  it  has,  therefore, 
been  held,  by  this  and  other  courts,  that  the  second  provisioi&, 
declaring  unstamped  instruments  to  be  void,  like  the  first  provision, 
imposing  a  penalty,  applied  to  those  instruments  only  on  which  a 
«tamp  had  been  omitted  with  intent  to  evade  the  provisions  of  the 
act    Tohey  v.  Chipman^  13  Allen,  123 ;  Wiley  v.  Robinson^  id.  128 ; 
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Hitchcock  y.  Sawyer,  39  Vt  412 ;  Harper  y.  ClarJc,  17  Ohio  St. 
i90. 

The  internal  revenue  act  of  1865,  which  took  effect  on  the  Ist 
of  April,  1865,  did  not  touch  section  163  of  the  act  of  1864,  but 
fubstiluted  for  section  158  another  section  in  like  terms,  with 
additional  proyisions,  authorizing  any  instrument  made  or  issued 
without  stamps  to  be  subsequently  stamped,  upon  application  to  the 
collector  of  internal  revenue  for  the  district,  and  payment  to  him . 
of  the  price  of  the  proper  stamp,  and  either  payment  of  the  penalty, 
or  proof,  to  his  satisfaction,  within  twelve  months  after  the  making 
or  issuing  of  the  instrument,  that  it  had  not  been  then  duly  stamped 
^  by  reason  of  accident,  mistake,  inadvertence  or  urgent  necessity, 
and  without  any  willful  design  to  defraud  the  United  States  of  the 
stamp  duty,  or  to  evade  or  delay  the  payment  thereo£''  IT.  S.  Stats. 
1865,  ch.  78,  §  1 ;  13  U.  S.  Stats,  at  Large,  481, 482.  Means  were  thus 
provided  of  obtaining  a  conclusive  certificate,  upon  the  instrument 
itself,  of  a  faithful  compliance  with  the  law.  In  the  case  of  the 
collector's  affixing  the  stamp,  upon  payment  of  the  penalty,  it  was 
expressly  declared  that  the  instrument  should  ^Hhereupon  be 
deemed  and  held  to  be  as  valid,  to  all  intents  and  purposes,  as  if 
stamped  when  made  or  issued ;"  but  in  the  other  alternative,  of 
proof  that  the  stamp  had  been  omitted  without  fraudulent  intent, 
it  was  merely  provided  that  the  collector  might  "  remit  the  penalty 
aforesaid,  and  cause  such  instrument  to  be  duly  stamped,"  by  this 
difference  clearly  implying  that  instruments  made  or  issued  un- 
stamped,  without  fraudulent  intent,  were  not  void  by  force  of  the 
previous  provisions,  and  did  not,  therefore,  need  to  be  declared  valid 
upon  being  subsequently  stamped.  It  has,  accordingly,  been  gen- 
erally held  that,  under  the  act  of  1865,  as  under  that  of  1864,  ua 
instrument  was  void,  the  stamp  on  which  had  not  been  fraudulently 
omitted.  Tohey  v.  Chipman,  13  Allen,  123 ;  Govern  v.  LittUfield^ 
id.  127,  note;  Lynch  v.  Morse,  97  Mass.  458,  note;  McOove^m  t. 
Hoesbacky  63  Penn.  St  177;  Dudley  v.  WellSy  55  Me.  145;  Whiter 
hia  v.  ShicklCf  43  Mo.  537 ;  Hallock  v.  Jaudin,  34  Cal.  167. 

In  some  States,  indeed,  instruments  executed  while  the  acts  of 
1864  and  1865  were  in  force,  on  which  stamps  had  been  omitted 
without  fraudulent  intent,  have  been  held  to  be  void.  Hugus  v. 
StrickUry  19  Iowa,  413 ;  Miller  v.  MorroWy  3  Coldw.  587 ;  Maynard 
T.  Johnson,  2  Nev.  16 ;  Wayman  v.  Torreyson,  4  Nev.  124.  But  the 
courts  that  have  so  decided  do  not  appear  to  have  had  before  them 
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any  of  the  opposing  decisions  above  cited,  which  we  cannot  but  con- 
sider more  reasonable  as  well  as  more  authoritatiye. 

The  internal  revenue  act  of  1866,  which  took  effect  on  the  Ist  of 
September,  1866,  and  was  in  force  at  the  date  of  the  agreement  now 
sued  on,  substituted,  in  the  stead  of  section  158,  an  enactment  in 
substantially  the  same  words,  so  far  as  this  case  is  concerned,  except 
in  inserting  the  words  "  not  being  stamped  according  to  law  '*  it. 
tiie  second  provision  of  that  section,  so  as  to  make  it  read  **&xnl 
Jsach  instrument,  document  or  paper,  not  being  stamped  according 
to  law,  shall  be  deemed  invalid  and  of  no  effect ;''  and  instead  of  sec- 
tion 163,  a  section  providing  that  no  instrument,  document,  writing 
or  paper,  signed  or  issued  without  being  duly  stamped,  should  be 
"  recorded,  or  admitted  or  used  in  evidence  in  any  court,  until  a  legal 
stamp  or  stamps,  denoting  the  amount  of  the  tax,  shall  have  been 
affixed  thereto  as  prescribed  by  law,''  but  omitting  the  clause  author- 
izing instruments  to  be  stamped  in  the  presence  of  the  court,  regis- 
ter or  recorder.  TJ.  S.  Stat  1866,  ch.  184,  §  9 :  14  U.  S.  Stats,  at 
Large,  142-144. 

In  Carpenter  v.  SneUingy  97  Mass.  452,  it  was  held  that  the  pro- 
vision last  quoted  applied  to  the  courts  of  the  United  States  only, 
and  did  not  affect  the  rules  of  evidence  in  the  State  courts;  and  it 
was  assumed,  and  was  indeed  necessarily  involved  in  the  decision, 
upon  the  ground  on  which  it  was  put  by  the  court,  that,  under  the 
act  of  1866,  as  under  the  previous  laws,  the  omission  to  affix  a 
stamp,  if  by  inadvertence  or  mistake,  and  without  intent  to  defraud 
the  revenue,  did  not  render  the  instrument  wholly  void.  It  would 
seem,  indeed,  that  the  point  need  not  have  been  decided  in  that  case, 
because  there  was  no  legal  deficiency  of  a  stamp,  since  the  omission 
to  stamp  a  writing  of  defeasance  could  hardly,  upon  any  just  coa« 
struction  of  this  statute,  be  deemed  to  invalidate  the  absolute  deed, 
executed  as  part  of  the  same  transaction,  and  itself  duly  stamped, 
under  which  the  defendant  claimed  title.  See  PecUe  v.  Dicken^  1 
Or.  M.  &  B.  422;  S.  C,  5  Tyrwh.  116.  But  that  consideration, 
although  mentioned  by  the  court,  was  not  the  rcUio  decidendi;  and 
the  judgment  went  upon  the  ground  that,  assuming  the  instrument 
in  question  not  to  have  been  stamped  in  accordanoe  with  the  pro- 
visions of  the  statute,  it  was  still,  in  the  absence  of  proof  of  fWiud- 
ulent  intent,  valid,  and  admissible  in  evidence  in  the  courts  of  tbu 
commonwealth. 
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Upon  re-examination,  we  see  no  reason  to  be  dissatisfied  with  that 
decision,  or  with  the  groand  on  which  it  rests. 

Statutes  imposing  a  stamp  tax  for  the  increase  of  the  revenue 
have  not  commonly  declared  instruments  to  be  void,  upon  which 
the  requisite  stamps  have  been  omitted  without  firaudulent  intent; 
anj  such  an  eflTect  is  not  to  be  implied.  The  King  v.  Bishop  of 
Cheater,  8  Mod.  364;  S.  C,  1  Stra.  624;  Bac  Ab.  (Wilson's  ed.) 
Stamps  F. ;  Brisiow  v.  Sequeville,  3  C.  &  K.  64 ;  S.  C,  6  Exch.  275, 
Acts  imposing  duties  of  any  kind  are  not  to  be  extended  by  doubt- 
ful interpretation,  but  are  to  be  construed  by  the  rule  that  every 
chai^  upon  the  subject  must  be  created  by  clear  unambiguous  words. 
Wroughton  v.  Turtle,  11 M.  &  W.  667,  and  cases  cited ;  Bewail  v.  Jones, 
9  Pick.  414;  Adams  v.  Bancroft,  d  Sumn.  384;  United  States  y. 
Wigglesworth,  2  Story,  369 ;  United  States  v.  Eighty-four  Boxes  of 
Sugar,  7  Pet  453.  A  statute,  like  the  present  stamp  act,  including 
not  only  deeds  and  instruments  which  pass  title,  but  every  kind  of 
promise  or  contract,  executed  or  executory,  should  hot,  without 
dear  manifestations  of  legislative  intent,  be  construed  so  as  abso- 
lately  to  annul  all  writings,  to  which  by  mistake,  ovemght  or  mis- 
understanding, however  innocent  or  excusable,  stamps  of  the  requi- 
site amount  have  not  been  affixed. 

The  insertion  of  the  words  "  not  being  stamped  according  to  law,'' 
in  the  provision  of  the  stamp  act  declaring  instruments  to  be  void, 
does  not  necessarily  change  or  extend  the  operation  of  that  provis- 
ion, and  could  not  well  be  held  to  do  so,  consistently  with  the  other 
provisions  re-enacted  in  the  same  section,  the  nature  and  effect  of 
which  it  may  be  well  to  recapitulate  in  their  order  and  in  a  connected 
leries.  The  section,  in  its  present  shape,  as  in  the  former  acts,  does 
not  declare  all  instruments  not  duly  stamped  to  be  void,  but  only 
^such''  as  have  been  already  mentioned,  that  is  to  say,  those  that 
fiul  to  have  a  proper  stamp  by  reas'^n  of  its  having  been  omitted 
with  intent  to  defraud  the  provisions  of  the  act.  It  provides  that  a 
person  claiming  title  under  an  unstamped  deed  may  convey  a  good 
title  by  deed  duly  stamped ;  and  a  deed  not  stamped  as  required  by 
the  act  has  been  therefore  held  to  be  a  valid  consideration  for  a 
promissory  note.  Lambert  v.  WJiitelock,  29  Ind.  26.  It  allows  a 
stamp  to  be  subsequently  affixed  on  application  to  the  collector  and 
payment  of  the  stamp  duty.  While,  if  a  stamp  is  so  subsequently 
affixed  after  payment  of  the  penalty  (which  is  incurred  only  if  the 
stamp  has  been  originally  omitted  with  intent  to  defraud  the  provis- 
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ions  of  the  statute),  it  is  expressly  declared  that  the  instroment 
shaB  thereupon  be  deemed  as  valid  as  if  originally  stamped;  saoh 
a  declaration  is  omitted,  and  assumed  to  be  unnecessary,  in  the  case 
of  a  shamp  so  affixed  upon  proof  that  it  has  been  omitted  without 
fraudulent  intent  The  only  reasonable  construction  of  all  these 
provisions,  taken  together,  is,  that  an  instrument  not  duly  stamped 
at  first  is  not  by  reason  thereof  absolutely  void,  but  only  voidable 
b^  iiroof  that  the  stamp  was  omitted  with  intent  to  defraud  the 
revenue,  made  before  it  has  been  duly  stamped  on  application  to  the 
collector,  or,  if  the  instrument  is  one  which  passes  title,  before  that 
title  has  been  conveyed  away  by  the  grantee  by  an  instrument  duly 
stamped. 

This  construction  is  strengthened  by  the  enactment  in  the  subse- 
quent section,  that  no  instrument  or  paper,  signed  or  issued  without 
being  duly  stamped,  *^  shall  be  recorded,  or  admitted  or  used  as  evi- 
dence in  any  court,''  until  the  proper  stamp  shall  have  been  affixed 
thereto ;  for  if  the  instrument,  by  reason  of  the  mere  omission  of 
the  rftamp  from  whatever  cause,  were  absolutely  void,  it  would  be 
superfluous  to  provide  that  it  should  not  be  admitted  or  used  in 
evidence. 

The  decision  in  Carpenter  v.  Smiling^  97  Mass.  452,  that  this 
enactment  miist  be  limited  to  the  courts  of  the  United  States,  and 
not  be  construed  to  extend  to,  if  indeed  it  could  constitutionally 
bind,  the  State  courts,  was  made  after  full  consideration ;  is  in  accord- 
ance with  the  judgments  rendered,  without  a  doubt  being  raised 
upon  this  point,  by  the  supreme  courts  of  Vermont,  Maine  and 
Pennsylvania  in  the  cases  above  cited,  and  with  the  latter  adjudica- 
tion of  the  very  question  in  Griffin  v.  Ranney^  35  Conn.  239 ;  Craig^ 
V.  Dimock,  47  111.  308 ;  Bunker  v.  Green,  48  id.  243,  and  United 
States  Express  Co,  v.  Haines,  id.  248 ;  and  is  in  harmony  with,  if  it 
does  not  fall  within,  the  principle  of  constouction  upon  which  the 
amendments  of  th&  constitution  of  the  United  States  securing 
fundamental  rights  in  the  modes  of  judicial  proceedings  have  been 
held  to  apply  to  such  proceedings  in  the  courts  ^f  the  United  States 
only  and  not  to  those  in  the  courts  of  the  several  States.  Tioiichell 
V.  Commonwealth.  7  Wall  321,  and  cases  cited ;  Livingston  v.  Moorey. 
7  Pet.  482,  551 ;  Commonwealth  v.  Hitchings.  5  Gray,  482. 

We  are  aware  that  the  supreme  court  of  New  York,  in  an  early 
case,  held  that  under  a  similar  provision  in  the  act  of  1797,  chapter  11, 
lection  13,  a  note  not  stamped  as  required  by  that  act  could  not  b» 


Digitized  by 


Google 


MAECH  TERM,  1860.  345 

Green  ▼.  Holwaj. 

given  in  evidenoe.  Edech  y.  Ranuer,  2  Johns.  423.  But  the  case  was 
submitted  without  argument,  and  was  decided  before  the  effect  of 
acts  of  congress  upon  the  jurisdiction  and  practice  of  the  State 
courts  had  been  the  subject  of  thorough  judicial  examination* 
The  attention  of  the  court  does  not  appear  by  its  opinion  aa 
deliycred  by  Mr.  Justice  Spenoeb,  to  have  been  directed  to  the 
question  whether  the  rule  of  evidence  prescribed  by  the  stamp  act 
was  applicable  to  the  courts  of  the  State;  but  to  the  single  question 
of  the  repeal  of  that  act  by  the  act  of  congress  of  1802,  chapter  19, 
with  provisions  allowing  the  recovery  and  distribution  of  fines  already 
incurred,  and  the  stamping,  by  the  collector  of  customs,  of  instru- 
ments not  duly  stamped.  And  it  was  afterward  held  by  the  same 
court,  upon  much  consideration,  in  an  opinion  delivered  by  the 
same  learned  judge,  that  congress  could  not  confer  upon  the  State 
courts  jurisdiction  of  suits  for  the  recovery  of  similar  fines.  United 
States  V.  Lathropy  17  Johns.  4.  We  are  not  informed  of  any  other 
case  in  which  the  provision  of  the  stamp  act  regulating  the  admis- 
sion of  unstamped  instruments  in  evidence  has  been  applied  in  a 
State  court,  except  that  of  Plessinger  v.  Depuy^  25  Ind.  419 ;  and 
m  that  case  also  the  question  of  its  applicability  does  not  seem  to* 
have  been  considered. 

On  the  other  hand,  it  has  been  said  in  Illinois  and  Eejitucky, 
that  to  declare  contracts  not  stamped  to  be  wholly  void  was  beyond 
the  constitutional  power  of  congress.  Latltam  v.  Smithy  45  111.  29  \. 
Sunter  v.  Cobb,  1  Bush,  239.  We  should  not  be  prepared  to  adopt 
that  view,  without  stronger  reasons  than  are  stated  in  those  cases, 
especially  since  the  judgments  of  the  supreme  court  of  the  United 
States  in  the  License  Tax  Casesy  5  Wall.  462,  and  Pervear  v.  Cbm- 
monweaUhy  id.  475.  And  a  consideration  of  its  soundness  is  not 
requisite  or  proper  in  this  case,  in  which  we  are  of  opinion,  for  the 
reasons  already  stated,  that  congress  has  not  undertaken  to  exercise 
such  a  power.  If  congress  has  the  power  at  its  discretion  of 
declaring  that  all  unstamped  instruments  shall  be  absolutely  void^ 
it  does  not  follow  that  the  exercise  of  so  extreme  a  power  is  to  be 
easily  inferred ;  or  that  congress  can,  without  so  declaring,  control 
the  rules  of  evidence  in  the  State  courts,  or  the  duties  of  recording 
officers  under  State  laws ;  still  less,  that  the  assumption  by  such  a 
control  on  the  i)art  of  congress  is  to  be  presumed  without  the 
clearest  manifestation  by  intention  in  the  words  of  the  statute. 
The  late  decisions  by  the  supreme  court  of  Illinois,  already  cited^ 
Vol.  m.— 44 
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are  put  upon  grounds  more  accordant  with  our  judgment  in  thia 
case. 

The  result  is,' that  as  no  evidence  was  offered  that  the  stamp 
upon  the  contract  in  suit  had  been  omitted  with  fraudulent  intent, 
the  learned  judge  erred  in  sustaining  the  defendants'  objection,  and 
the  plaintiff  is  entitled  to  a  new  trial 

Nora.— That  the  oinlsalon  of  a  stamp  does  not,  in  the  absence  of  proof  of  intent  to 
defraud,  render  an  instrument  Toid,  has  been  held  in  the  following  additional  oases. 
Oroeker  ▼.  fWsy,  18  Alien,  870;  Hoiuoke  Co.  t.  FrankUn  Co.,  97  Mass.  160;  Vauohan  y. 
(TA-ten,  57  Barb,  m;  Bhmt  ▼.  Botes,  40  Ala.  470: 1)orrto  T.  GfYice,  S5  Ark.  888.— Bip. 


Shipley  v.  Fifty  Associates. 

(101  Mass.  28U 

I^sgUffence'^it^uriet  by  ice  and  maw  faXUng  from  buSdingi, 

The  plaintiff,  wliile  passing  along  a  bighwa^r,  was  injared  by  a  mass  of  ice  and 
snow  falling  upon  her  from  the  roof  of  defendants'  building.  In  an  actios 
to  recover  damages  held,  that  the  defendants  were  liable,  although  the 
building  was  occupied  by  tenants  who  had  covenanted  to  keep  the  premiaes 
in  repair,  as  it  did  not  appear  that  the  roof  was  under  their  control. 

Action*  to  recover  damages  for  injuries  received  from  a  mass  of 
ice  and  snow  falling  upon  the  plaintiff  from  the  roof  of  defendants', 
building.  The  question  was  reserved  for  the  full  court,  whether  or 
not  plaintiff  could  recover  upon  her  offer  of  proof,  the  substance  of 
which  is  stated  in  the  opinion. 

J.  D.  Ball  db  J.  P.  Treadwett,  for  plaintiffi 

0.  A.  Wdchy  for  defendants. 

Chapman,  C.  J.  The  plaintiff  offers  to  prove  that  Union  street 
was  a  public  highway  in  Boston,  and  that  the  sidewalk  was  a  part 
of  the  highway ;  that  she  was  traveling  on  the  sidewalk,  using 
proper  care,  and  as  she  passed  by  the  defendants'  building  a  great 
quantity  of  snow  and  ice  slid  from  the  roof,  fell  upon  her  and  great!  j 
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injured  her.  She  farther  oflfers  to  prove  that  the  snow  and  ice  had 
remained  on  the  roof  for  an  unusual  and  unreasonable  length  of 
time  after  the  defendants  had  full  knowledge  thereof,  and  might 
have  been  removed  before  that  time. 

The  purpose  of  making  highways  is,  as  expressed  by  the  statu  to, 
to  provide  a  way  for  travelers  that  shall  be  "  safe  and  convenient" 
The  statute  prescribes  the  duty  of  towns,  and  makes  them  liable  if 
they  neglect  to  perform  their  duty.  But  individuals  are  also  liable 
for  any  injuries  they  may  do  by  interfering  with  the  safety  and  con- 
venience of  travelers.  '  If  the  defendants  had  suffered  the  snow  and 
ioe  to  accumulate  upon  an  awning  placed  by  them  over  the  walk, 
and  the  awning,  being  insufficient  to  hold  the  snow  and  ice,  had 
giTen  way  and  injured  the  plaintiff,  they  would  have  been  liable. 
MiVford  V.  Holbrook,  9  Allen,  17. 

In  this  case,  it  does  not  appear  that  the  roof  projected  over  the 
walk,  bat  was  so  (xmstmoted  that  the  snow  and  ice  collected  upon 
it  wonld  slide  off  in  a  large  mass  and  come  down  upon  the  walk. 
It^'annot  be  doubted  that  the  proprietor  of  land  adjoining  a  high- 
way may  erect  upon  it  a  structure  that  will  catch  the  falling  rain 
and  snow,  and  retain  it  till  it  becomes  a  lai*ge  mass,  and  allow  it  to 
freeze  and  thaw.  But  the  question  here  is,  whether  he  may  con* 
struct  his  roof  in  such  a  manner  that,  after  the  mass  has  accumu- 
lated, it  will  in  certain  states  of  the  weather  be  projected  by  its  own 
weight  upon  the  sidewalk.  If  he  may,  then  the  risk  is  upon  travel- 
ers, and  they  must  take  notice  that,  at  certain  seasons,  the  sidewalks 
are  not  safe  or  convenient  for  travel,  but  must  be  avoided. 

The  general  doctrine  as  to  the  use  of  property  is  Sic  utere  tuo  ut 
aiienum  non  Icsdaa,  It  would  be  difficult  to  state  a  reason  why  the 
rule  should  not  be  applied  to  a  case  like  this.  It  cannot  be  con- 
tended that  an  exception  exists  on  the  ground  of  necessity;  for  the 
roof  can  be  so  constructed  that  the  snow  will  not  slide  from  it  upon 
the  sidewalk  in  masses;  and  if  it  gathers  in  masses,  it  can  be  re- 
moved by  artificial  means,  without  exposing  travelers  to  danger. 
The  rule  is  applied  in  cases  quite  analogous  to  this.  If  one  fixes  a 
spout  or  a  cornice  which  gathers  the  water  that  falls  upon  his  roof, 
and  throws  it  upon  his  neighbor's  land,  an  action  lies.  Reynolds  v. 
Clarhej  2  Ld.  Raym.  1399 ;  S.  C,  1  Stra.  634;  Fay  v.  Prentice,  1  C. 
B.  828;  BeUows  v.  Sackett,  15  Barb.  96.  If  one's  real  estate  is  thus 
protected,  certainly  his  person  must  be  equally  protected.  If  the 
water  may  not  be  tiirown  upon  his  land,  it  may  not  be  thrown  upon 
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his  head  while  he  is  standing  on  his  land.  A  traveler  in  the  use  of 
a  highway  is  as  much  entitled  to  protection  as  if  he  were  the  owner 
in  fee-simple.  And^  as  a  formal  proposition,  it  is  true  that  any  act 
of  an  individual,  though  performed  on  his  own  soil,  if  it  detracts 
from  the  safety  of  travelers,  is  a  nuisance.  Dygert  v.  ScAenck,  23 
Wend.  447.  The  principle  stated  by  Lord  Cbanwobth  in  RylatuU 
T.  Fletcher,  Law  Bep.  3  H.  L.  330,  that,  ^^  if  a  person  brings  or  accn 
mulates  on  his  land  any  thing  which,  if  it  shall  escape,  may  cause 
damage  to  his  neighbor,  he  does  so  at  his  peril,  is  applicable  to  this 
case.  In  that  case,  the  defendant  had  accuinulated  water  in  a  res- 
ervoir, to  work  his  mill;  it  escaped  and  injured  his  neighbor's  coal 
mine,  because  the  defendant's  engineer  had  neglected  to  block  up 
certain  shafts  that  led  from  the  reservoir  to  the  mine ;  and  the  de- 
fendant was  held  liable.  He  had  a  right  to  accumulate  the  water 
on  his  premises  in  that  case,  ajs  the  defendants  had  i  right  in  this 
case  to  act^umulate  the  snow,  but  he  was  bound  to  use  due  care  to 
prevent  it  from  escaping  and  injuring  his  neighbor." 

But  the  defendants  contend  that  they  are  not  liable,  because  they 
were  mere  landlords,  and  not  occupants  of  the  building;  and  they 
rely  upon  the  principle  stated  in  Kirby  v.  Boyhton  Market  Assocta" 
tion,  14  Gray,  249,  that  the  occupier  and  not  the  landlord  is  bound, 
as  between  himself  and  the  public,  so  far  to  keep  the  buildings  and 
other  structures  abutting  on  a  common  highway  in  repair,  that  the 
wa}  may  be  safe  for  the  use  of  travelers.  But  it  was  held  in  that 
case  that,  only  the  separate  parts  of  the  building  being  let,  and  a 
general  supervision  of  the  whole  having  been  retained  by  the  land- 
lord, the  principle  did  not  apply.  It  was  also  held  that,  if  the 
plaintiff,  while  using  the  highway,  suffered  special  damage  by  a 
nuisance  created  by  the  defendants,  they  were  liable.  The  general 
principle  undoubtedly  is,  that  a  landlord  is  not  liable  for  a  nuisance 
which  is  caused  by  the  act  or  neglect  of  his  tenant  If  the  whole 
of  the  building  in  this  case  had  been  rented,  the  question  might 
arise  whether  the  nuisance  consisted  in  the  roof,  which,  at  the  time 
of  making  the  lease,  was  so  constructed  as  to  collect  snow  and  ice, 
and  project  it  into  the  street ;  or  in  the  neglect  of  the  occupant  to 
remove  it  at  a  proper  time  and  in  a  proper  manner.  But  it  does 
not  appear  that  the  place  where  the  snow  and  ice  accumulated  was 
under  the  control  of  tenants.  The  defendants  had  leased  to  one 
tenant,  for  the  term  of  five  years  from  July  20, 1865,  the  lower  floor 
and  cellar,  reserving  a  scuttleway.    There  is  nothing  in  this  lease 
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that  transfers  any  right  to  nse  or  control  the  roof.  They  had  also 
leased  to  another  tenant,  for  the  term  of  five  years  from  October  19, 
1865,  '^  all  the  chamber  stories,"  reserving  certain  rights.  This  con- 
veyed no  right  to  use  or  control  the  outside  of  the  roof.  Each  lease 
required  the  tenant  to  keep  the  premises  leased  to  him  in  repair, 
with  the  usual  exceptions,  but  reserved  to  the  lessors  a  right  of 
entry  to  view  and  make  repairs.  The  building  did  not  cover  the 
whole  lot  We  cannot  construe  these  leases  as  excluding  the  lessors 
from  going  upon  the  roof^  or  as  relieving  them  from  obligation  as 
owners  to  remove  whatever  substances  might  gather  upon  it  and 
become  a  nuisance  to  travelers  on  the  highway. 

Oaie  to  stand  far  trioL 


Tombs  etoLY.  Alsxakbxb. 

Broker '^e<nnpen$(Uian  to. 

The  defendant  employed  a  broker  to  sell  certain  real  estate  for  a  fixed  eom* 
pensatlon,  advising  him  of  his  title;  the  broker  foond  a  enstomer,  and 
brought  him  to  the  defendant,  bat  no  sale  was  eflRacted  on  account  of 
the  defective  condition  of  defendant's  title.  The  property  was  afterward 
sold  by  the  defendant  at  auction  to  a  third  person,  and  brought  a  higher 
price  than  the  said  customer  had  once  offered.  Held,  that  the  brokei 
was  entitled  to  no  compensation  on  the  contract  for  services. 

AcnoK  to  recover  for  services  rendered  by  a  broker. 

At  the  trial  the  judge  found  the  following  facts : 
'^The  defendant  employed  the  plaintiffs,  who  were  real  estate 
brokers,  to  sell  for  him  the  estate  for  the  agreed  price  for  their  ser- 
vices of  $50;  and,  at  the  time  they  were  so  employed,  stated  to 
them  the  source  of  his  title,  and  how  he  held  the  same,  and  that  he 
could  give  a  warranty  deed  of  the  same ;  and  the  plaintiffs  told  him 
that  they  thought  they  could  sell  it  for  him.  Afterward  Napoleon 
B.  Sowdon  was  found  by  the  plaintiffs,  and  by  them  sent  to  the 
defendant,  as  a  person  desirous  of  buying  the  estate.    The  plaintifh 
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did  not  ake  from  Sowdon,  nor  did  he  sign  any  agreement  iu 
writing  to  buy  the  estate,  nor  was  any  money  paid  by  him  to  them 
or  to  the  defendant,  on  account  of  said  bargain.  The  defendant 
then  stated  to  Sowdon  the  source  of  his  title  to  the  estate,  and 
after^^•ard  they  bargained  together  for  the  purchase  and  sale  of  the 
estate,  fixing  the  terms  of  sale  and  price,  and  the  defendant  deliv- 
ered to  Sowdon,  at  his  request,  aU  of  the  mortgages  and  other 
papers,  for  the  purpose  of  explaining  to  him  the  condition  of  hia 
title  to  the  property.  No  services  were  rendered  by  the  plaintiffs 
except  sending  Sowdon  to  the  defendant  The  defendant  claimed 
to  hold  the  estate  by  virtue  of  a  foreclosure  of  a  mortgage ;  and 
also  held  a  second  moi*tgage  on  it,  which  contained  a  power  to  sell 
for  condition  broken,  and  was  in  the  usual  form  of  power  of  sale 
mortgages.  Sowdon  employed  counsel  to  investigate  the  defendanf  a 
title,  who  reported  that  it  was  incomplete,  the  foreclosure  never 
having  been  perfected;  and  then,  Sowdon  havmg  communicated 
to  the  defendant  the  advice  given  by  the  counsel,  the  defendant 
agreed  and  undertook  to  sell  the  estate  at  public  auction,  according 
to  the  conditions  of  the  power  contained  in  his  second  mortgage, 
Sowdon  agreeing  to  purchase  said  property  at  the  auction  sale.  The 
property  was  accordingly  advertised ;  and,  about  a  week  after  the 
first  interview,  Sowdon  informed  the  defendant  that  he  had  par* 
chased  another  place,  for  which  he  had  been  negotiating  before  see- 
ing the  defendant's  property.  At  the  sale  of  the  estate  at  public 
auction,  it  was  bought  by  Thomas  Preston,  at  a  sum  greater  than 
that  at  which  the  defendant  agreed  to  sell  to  Sowdon.  Testimony 
was  offered  by  the  defendant,  showing  that  it  was  the  usage  of  real 
escaie  brokers  to  make  no  charge  for  services  unless  a  sale  was 
effected  by  them;  but  the  witnesses  stated,  on  cross-examination, 
that  thev  did  not  know  of  a  case  within  their  experience  such  as 
the  present  one,*' 
Judgment  for  defendant.    Plaintiffs  appealed. 

W.  W.  Doherty,  for  plamtiffs. 

T.  Westanj  Jr,j  for  defendant 

Chapman,  0.  J.  The  plaintiffs  contend  that  they,  as  real  eetatQ 
brokers,  found  a  purchaser  for  the  defendant's  property,  and 
brought  the  parties  together,  and  thereby  became  entitled  to  com* 
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pensation.  But  the  bringing  of  parties  together  includes  the  idea 
of  their  being  bound  to  each  other  in  a  valid  contract  Cook  t. 
Fiske,  12  Gray,  491.  If  the  broker  finds  a  party  willing  to  pur- 
cliase,  and  his  employer  revokes  his  authority  and  refuses  to  sell,  it 
has  been  held  that  the  broker  may  recover  a  compensation  for  the 
services  he  has  rendered.  Prickett  v.  Badger,  1  C.  B.  (N.  S.)  296. 
But  that  is  not  the  present  case.  The  defendant  employed  tho 
plaintiffs  to  sell  for  him  the  estate,  for  an  agreed  price,  and  stated 
to  them  the  source  of  his  title,  and  how  he  held  the  same,  and  that 
he  could  give  a  warranty  deed  of  the  same.  The  plaintiffs  found  a 
person  who  was  desirous  to  purchase,  but  did  not  require  him  to 
enter  into  a  legal  contract  They  sent  him  to  the  defendant,  who 
agreed  with  him  orally  upon  the  terms  of  the  purchase;  but  the 
person  took  time  to  examine  the  title,  and,  being  dissatisfied  with  it, 
declined  to  purchase.  The  oral  contract  not  being  binding,  the 
parties  were  not  brought  together  so  as  to  entitle  the  plaintiffs  to 
their  compensation.  The  defendant  was  not  at  fault ;  for  he  made 
a  disclosure  of  his  title,  and  did  all  he  could  to  complete  the  sale. 
But  he  did  sell  the  property ;  and  the  sale  was  made  in  conse- 
<]uence  of  an  agreement  made  between  him  and  Sowdon,  the  cus- 
tomer furnished  by  the  plaintiffs,  that  it  should  be  sold  at  auction. 
It  brought  a  larger  price  at  the  auction  than  Sowdon  had  agreed  to 
pay.  The  plaintiffls  contend  that  on  this  ground  they  are  entitled 
to  recover.  But  the  plaintiffs  had  no  connection  with  this  sale, 
except  a  very  remote  one,  and  are  not  entitled  to  claim  any  agency 
as  brokers  in  its  procurement  If  it  had  brought  less  than  the 
price  agreed  on  between  the  defendant  and  Sowdon,  it  would  have 
been  the  defendant's  misfortune.  The  fact  that  it  brought  more  is 
his  good  fc^tnney  for  which  the  plaintiffs  cannot  claim  compen* 
■ation. 

Sxoepiions  overruled* 
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Broker  ^eompen9ati<m  of. 

The  defendant  sent  a  proposal  to  a  broker  in  these  words :  If  yon  send  oi 
cause  to  be  sent  to  me,  hy  advertisement  or  otherwise,  any  party  with  whom 
I  may  see  fit  and  proper  to  effect  a  sale  oi  exchange  of  my  real  estate, 
above  described,  I  will  pay  yon  the  stun  of  $200.  The  broker  found  a  per- 
son who  proposed  to  purchase  the  property,  but  the  sale  was  not  effected. 
Held,  that  the  broker  was  not  entitled  to  compensation. 

Action  on  a  written  contract  for  alleged  services  rendered  there- 
upon by  a  broker.  There  was  also  a  claim  for  services,  in  a  separate 
count,  rendered  in  negotiating  a  sale.  The  verdict  was  for  defendant 
Plaintiff  appealed.    The  facts  are  fturther  stated  in  the  opinion. 

/.  27.  Van  Duzec^  for  plaintiff 

N.  C.  Berry,  for  defendant 

Chapman,  J.  The  defendant's  contract  was  in  a  writing  mak- 
ing the  following  proposal :  ^^  If  yon  send,  or  cause  to  be  sent  to  me, 
by  advertisement  or  otiierwise,  any  party  with  whom  I  may  see  fit 
and  proper  to  effect  a  sale  or  exchange  of  my  real  estate  above 
described.  I  will  pay  you  the  sum  of  $200.**  Above  it  was  a  descrip- 
tion of  the  real  estate  referred  to.  The  plaintiff  declares  on  this 
contract,  alleging  its  performance  on  his  part;  and  adds  a  general 
count  for  his  services  in  the  performance  of  it 

But  though  he  made  all  proper  efforts,  and  found  a  person  who 
offered  to  purchase  the  property,  he  did  not  find  one  with  whom 
the  defendant  saw  fit  and  proper  to  effect  a  sale  or  exchange.  Thus 
it  appears  that  the  compensation  is  not  due  by  the  terms  of  the 
contract 

He  might  have  a  claim  for  services  if  the  sale  or  exchange  had 
failed  through  the  fault  of  the  defendant,  upon  the  principle  stated 
in  Prickett  v.  Badger,  1  C.  B.  (N.  S.)  296,  and  Cook  v,  Fiske^  12 
Gray,  491.  But  no  such  fact  appears.  The  defendant  expressly- 
reserved  the  right  to  exercise  his  own  judgment  as  to  the  fitness 
and  propriety  of  making  a  sale  to  any  person  who  might  offer  to 
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purchase.  There  might  be  many  good  reasons  for  reserviiig  such  a 
right;  and  it  was  legal  to  make  a  contract  on  those  terms.  The 
plaintiff  might  haye  required  him  to  stipulate  that  he  should  assign 
good  reasons  for  refusing  to  sell  or  exchange;  and  in  such  case  it 
would  haye  been  necessary  to  pass  upon  the  yalidity  of  the  reasons 
assigned  by  hiuL  But  the  plaintiff  did  not  require  such  a  stipula- 
tiouy  but  agreed  to  leaye  the  matter  to  his  judgment  without 
requiring  him  to  assign  any  reasons.  The  effect  of  this  was  te 
throw  upon  the  plaintiff  the  risk  of  satisfying  him.  The  compensa- 
tion, then,  by  the  terms  of  the  agreement,  was  made  to  depend  upon 
the  completion  of  the  sale  or  exchange.  The  court  cannot 
see  that  the  compensation,  in  case  of  the  completion  of  the  con- 
tract, was  not  made  larger  in  view  of  the  risk.  But  this  is  not 
material  The  point  to  be  decided  is,  what  are  the  terms  of  the 
contract;  and,  as  it  is  found  to  contain  a  condition  which  has  not 
been  fulfilled,  the  plaintiff  is  not  entitled  to  recoyer  upon  it;  and, 
as  it  does  not  appear  that  the  defendant  is  in  &ult,  the  plaintiff  can* 
not  recoyer  upon  a  quantum  meruit. 

Exceptions  ov&rrutmL 


Thompsok  t.  Kelly. 

(101  MttM.  fOL) 

AM€tian  saU^miiUAe  in  adeerHsemerU^  action  in  name  of  auctioneer. 

t  honae  fitted  only  with  cold  water  was  adyertised  for  sale  at  auction  as  fitted 
with  "  hot  and  cold  water,"  and  subject  to  examination  at  any  time  before 
sale.  The  mistake  was  announced  by  the  auctioneer  at  the  opening  of  the 
sale.  The  property  was  sold  to  K.,  who  had  read  the  adyertisement,  but 
tiad  not  examined  the  house  nor  heard  the  announcement  as  to  the  mistake. 
He  signed  the  agreement  to  comply  with  the  terms  of  sale,  one  of  which 
was  that  the  purchaser  should  pay  the  auctioneer  $200  to  bind  the  bargain 
and  forfeit  that  amount  If  he  failed  to  comply  with  the  terms.  At  the  head 
of  this  agreement  was  the  adyertisement  with  the  words  "  hot  and"  erased. 
On  examining  the  house  and  finding  no  hot  water  fixtures,  K.  refused  to 
complete  the  sale  or  pay  the  $200.  In  an  action  by  the  auctioneer  for  that 
sum  held,  that  the  sale  was  binding  and  that  the  action  was  properly 
brought  in  the  name  of  the  auctioneer. 

Vol.  IIL  — 45 
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Action  on  contract  to  recorer  the  amount  of  $200  alleged  to 
be  due  the  plaintiffs,  who  were  auctioneers  in  Boston,  under  the 
conditions  of  an  agreement  conversant  about  the  sale  of  a  house 
on  Dwight  street  The  facts  are  set  forth  in  the  report  of  the 
judge  before  whom  the  trial  was  held.  The  advertisement,  agree* 
ment,  and  memorandum  which  accompanied  the  report  are  as 
follows : 

"  Brick  dwelling-house  on  Dwight  street.  On  Friday,  October  5, 
at  3  o'clock,  p.  M.,  on  the  premises.  The  3i  story  brick  dwelling- 
house,  No.  12  Dwight  street,  containing  11  rooms,  with  gas, 

cold  water,  fittings,  etc.,  and  is  in  good  repair.  Will  be  sold  without 
reserve  upon  favorable  terms  of  payment.  May  be  examined  at  any 
time  before  the  sale.  For  key,  terms  and  further  particulars,  apply 
to  the  auctioneers. 

"  Boston,  October  5,  1866.  I  hereby  acknowledge  to  have  this 
day  purchased  by  public  auction  of  Newell  A.  Thompson  &  Co., 
auctioneers,  the  estate  set  forth  in  the  above-printed  advertisement, 
for  the  sum  of  $5,950,  and  I  agree  to  comply  with  the  terms  of  the 
sale  as  stated  by  the  auctioneer,  and  hereto  annexed ;  and,  having 
paid  into  the  hands  of  the  auctioneer  the  sum  of  dollars, 

agreeably  to  the  said  terms  of  sale,  I  hereby  agree  to  forfeit  said 
sum  to  the  use  of  the  seller,  should  I  fail  to  comply  with  the  residue 
of  said  terms. 

**  PATRICK  KELLY. 

"  The  above  sale  is  hereby  confirmed. 

"  RoBEBT  S.  Gabbett,  for  the  heirs  of  Robert  Garrett 

*^  Memorandum  of  Terms  and  Conditions  of  Sale.  One  week  to 
ten  days  given  to  examine  title,  and  if  upon  examination  of  the 
records  it  shall  appear  that  any  material  act  or  thing  is  necessary  to 
be  done  or  performed,  in  order  to  perfect  the  title  to  said  premises, 
which  the  seller  is  unable  to  do  or  perform  within  a  reasonable  time, 
not  exceeding  twenty  days  from  the  date  hereof,  then  the  sale  to  be 
void  at  the  option  of  either  party.  Purchaser  to  pay  one-half  of  the 
taxes  for  the  current  year,  as  assessed  on  May  1,  1866.  Property 
sold  subject  to  no  existing  mortgage.  The  whole  amount  of  the 
purchase-money  to  be  paid  in  cash  on  delivery  of  the  deed,  oi  at  the 
option  of  the  purchaser  one-third  in  cash  and  residue  in  one  and 
two  years,  with  interest  at  six  per  cent  per  annum,  payable  semi* 
annually,  secured  by  power  of  sale  of  mortgage  on  premises.  Two 
hundred  dollars  to  be  paid  down  into  the  hands  of  the  auctioneer 
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to  bind  the  bargain,  and  to  be  forfeited  to  the  use  of  the  seller  in 
case  the  purchaser  shall  fail  to  comply  with  the  residue  of  the  terms 
of  the  sale,  or  refunded  to  him  in  case  of  a  material  defect  in  the 
title  which  cannot  be  remedied  as  above  provided.  But  a  forfeiture 
of  said  sum  shall  not  release  the  purchaser  from  his  liability  under 
this  contract  Eents  and  interests  to  be  made  square  to  the  day  of 
delivery  of  deed.  Settlement  to  be  made  and  deed  to  be  delivered 
at  office  of  auctioneer  at  or  before  the  expiration  of  ten  days  from 
day  of  sale." 

The  report  is  as  follows : 

''  At  the  trial,  McClellan,  one  of  the  plaintiffs,  testified  that  the 
plaintiffs  were  auctioneers,  and  as  such  had  advertised  for  sale  the 
premises  described  in  the  agreement  declared  on,  and  that  the 
advertisement,  as  it  appeared  in  the  newspapers,  stated  that  the 
premises  had  hot  and  cold  water  fittings;  that  the  agreement,  after- 
ward signed  by  the  defendant,  was  drawn  up  in  the  plaintiff's 
office,  on  the  morning  of  and  before  the  sale,  and  tliat,  having 
ascertained  that  the  premises  had  no  hot  water  fittings,  the  words 
"Hot  and  "  were  erased  from  the  advertisement,  which  was  cut  from 
a  newspaper  and  attached  to  the  agreement  and  made  a  part  of  it. 
At  the  auction,  Thompson,  who  made  the  sale,  announced  the  terms 
upon  which  the  sale  would  be  made,  reading  from  the  agreement, 
and  announced  that  the  advertisemei^t  contained  an  error,  as  there 
were  no  hot  water  fittings  in  the  house.  The  bidding  then  com- 
menced, and  the  premises  were  knocked  down  to  the  defendant 
The  agreement  was  then  executed  by  the  defendant  and  Garrett 
The  defendant  then  said  he  had  not  the  two  hundred  dollars  with 
him,  but  would  go  to  the  store  and  get  it,  and  meet  the  witness  at 
the  office  of  the  plaintiffs  and  pay  it  The  witness  locked  up  the 
house  and  gave  the  keys  to  the  defendant,  and  walked  with  him 
part  of  the  way  to  the  plaintiffs'  office,  when  the  defendant  left  to 
go  and  get  the  money,  but  did  not  come  to  the  office,  nor  did  the 
witness  see  him  afterward,  nor  was  the  money  ever  paid,  although 
the  keys  were  sent  to  the  plaintiffs'  office.  The  witness  did  not 
know  whether  the  defendant  was  present  when  Thompson  an- 
nonnced  the  terms  of  sale ;  did  not  see  him  until  he  came  forward 
to  sign  the  agreement ;  and  did  not  recollect  whether  the  defendant 
it»d  the  agreement  before  he  signed  it,  although  he  had  the  oppor- 
tnuityof  doingso.  The  plaintiffs  then  put  in  evidence  the  agree* 
mcnt,  under  the  defendant's  objection. 
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^  The  defendant  testified  that  he  read  the  advertiBement  as  it 
appeared  in  the  newspapers,  and  went  to  the  sale;  that  he  did  not 
arrire  until  after  the  sale  had  commenced,  and  did  not  examine  the 
house,  and  did  not  hear  the  statement  that  there  were  no  hot  water 
fittings ;  that  he  bid  off  the  house  at  the  price  named  in  the  agree- 
ment, and  signed  the  paper  with  his  pencil,  the  papers  being  held 
up  against  the  wall  by  McClellan ;  that  he  did  not  read  the  whole 
of  the  papers,  and  did  not  know  that  the  words  ^  hot  and  ^  had  been 
erased  from  the  printed  advertisement,  which  was  pasted  on  the  top 
of  the  papers  he  signed ;  that  he  walked  down  with  McClellan  and 
asked  him  for  the  keys,  that  he  might  look  at  the  house,  and  told 
him  if  the  house  was  all  right  he  would  come  up  in  an  hour  and 
pay  the  two  hundred  dollars;  that  he  did  look  at  the  house  and 
found  it  had  no  hot  water  fittings,  and  returned  the  keys  to  the 
plaintiffs'  office,  and  informed  them  that  he  should  not  take  the 
bouse.    This  closed  the  defense. 

^  McClellan  was  again  placed  upon  the  stand,  and  denied  that 
the  defendant  asked  him  for  the  keys,  or  that  he  said  he  would  look 
at  the  house  and  if  it  was  all  right  would  come  up  in  an  hour  and 
pay  the  two  hundred  dollars,  but  testified  that  he  gave  the  defendant 
the  keys  as  the  purchaser,  and  that  what  the  defendant  said  when 
he  left  him  was,  that  he  would  come  up  in  the  course  of  an  hour 
and  pay  the  two  hundred  dollacs.  On  cross-examination  the  witness 
testified  that  (Kelly  having  refused  to  comply  with  the  conditions 
of  the  sale)  the  plaintiffs  had  advertised  the  house  and  sold  it  on  the 
account  of  Patrick  Kelly,  the  defendant,  at  which  sale  it  brought 
thirty  dollars  more  than  the  defendant  had  bid  for  it  at  the  time  of 
his  purchase.    This  was  all  the  evidence  in  the  case. 

**Upon  these  facts  the  judge  ordered  a  verdict  pro  forma  for  the 
plaintiffs,  which  was  rendered,  and  by  request  of  the  parties  reported 
the  case  for  revision,  that  judgment  might  be  entered  upon  the  ver- 
dict or  a  new  trial  ordered,  as  the  supreme  judicial  court  should 
determine." 

C.  R.  Train,  for  plaintifflB. 

X.  Child  d  L.  M.  Child,  for  defendant 

Wblls,  J.  The  report  does  not  state  what  questions  were  in- 
tended  to  be  presented  to  this  court    The  defendant  was  dearly 


Digitized  by 


Google 


MAECH  TEEM,  1869.  357 


Thompson  v.  Kellj. 


entitled  to  go  to  the  jury  upon  the  testimony.  But  he  makes  no 
point  in  the  argument  here«  that  he  was  wrongly  depriyed  of  that 
right  We  assume,  therefore,  that  the  verdict  was  ordered  for  the 
plaintifb  with  his  assent;  and  that  he  did  not  desire  to  argue  to  tho 
jury  upon  the  force  of  the  testimony. 

We  cannot  undertake  to  decide  questions  of  fSaot  We  can  only 
take  the  testimony  as  reported,  giving  it  ftill  effect  so  fieur  as  uncon* 
trudicted,  and,  in  aU  points  of  disagreement,  assuming  that  of  the 
defendant  to  be  true;  and  if,  upon  the  testimony  so  considered, 
there  appears  to  be  a  prima  facie  case  for  the  plaintiflBs  to  which 
there  is  no  legal  defense  shown,  the  verdict  must  stand. 

No  question  is  made  upon  the  pleadings.  The  two  principal 
questions  presented  for  our  consideration  are:  Isi  Whether  the 
action  can  be  maintained  in  the  names  of  the  plaintifts.  2d. 
Whether  the  mistake,  under  which  the  defendant  signed  the  memo- 
randum  of  sale,  was  such  as  entitled  him  to  repudiate  the  purchase. 

1.  In  case  of  personal  property,  an  auctioneer,  employed  to  sell, 
may  ordinarily  maintain  an  action  for  the  price,  or  for  the  property 
itseli:  Chit-  Oon.  (10th  Am.  ed.)  252;  1  Chit-  PL  (6th  ed.)  7,8; 
Story  on  Agency,  §§  27, 107,  3»7;  Tyler  v.  Freeman,  3  Oush.  261. 
This  doctrine  stands  upon  the  right  of  the  auctioneer  to  receive, 
and  his  responsibility  to  his  principal  for,  the  price  of  the  property 
sold,  and  his  lien  thereon  for  his  commissions;  which  give  him  a 
special  property  in  the  goods  intrusted  to  him  for  sale,  and  an  in- 
terest in  the  proceeds.  In  case  of  real  estate,  he  can  have  no  such 
special  property,  and  would  not  ordinarily  be  held  entitled  to  receive 
the  price.  But  when  the  terms  of  his  employment,  and  of  the 
authorized  sale,  contemplate  the  payment  of  a  deposit  into  his 
hands  at  the  time  of  the  auction,  and  before  the  completion  of  the 
sale  by  the  delivery  of  the  deed,  he  stands,  in  relation  to  such  de- 
posit, in  the  same  position  as  he  does  to  the  price  of  personal  prop- 
erty sold  and  delivered  by  him.  He  may  receive  and  receipt  for  the 
deposit;  his  lien  for  commissions  will  attach  to  it;  and  we  see  no 
reason  why  he  may  not  sue  for  it  in  his  own  name,  whenever  an 
action  for  the  deposit,  separate  &om  the  other  purchase-money,  may 
become  necessary. 

In  this  case,  if  there  was  an  effectual  sale,  the  amount  of  the  de- 
posit due,  by  its  terms,  not  having  been  paid  at  the  time,  there  is 
an  implied  promise  to  pay  it.  That  promise  inures  to  the  benefit 
of  the  party  legally  entitled  to  receive  the  deposit    It  is  not  merged 
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ia  the  written  agreement,  because  that  writing  clearly  excludes  it 
as  a  matter  already  otherwise  provided  for.  There  is  also  a  subse- 
quent express  promise  to  pay  the  amount,  coupled  only  with  the 
condition  "  if  the  house  is  all  right"  The  defendant  does  not  deny 
that  the  house  was  "  all  right,"  except  in  the  particular  upon  which 
he  seeks  to  defeat  the  entire  sale. 

The  memorandum  is  sufficient  to  take  the  case  out  of  the  statute 
of  frauds. 

The  plaintiffs,  it  is  true,  are  not  parties  to  the  written  instrument 
But  they  do  not  sue,  and  it  is  not  necessary  that  they  should  sue, 
Xipon  the  writing.  The  obligations  in  relation  to  the  deposit  are 
outside  of  that,  and  are  so  recognized  by  the  writing  itself. 

2.  The  mistake,  for  which  the  defendant  seeks  to  avoid  the  con- 
tract of  sale,  was  not  occasioned  by  any  fault  of  the  plaintiffs.  It 
did  not  affect  the  identity  of  the  property  which  was  the  subject  of 
the  sale.  The  error  in  the  advertisement  does  not  appear  to  have 
been  otherwise  than  in  good  faith,  and  was  corrected  and  explained 
when  the  property  was  offered  for  bids.  The  defendant,  without 
previously  examining  the  property,  and  not  having  been  present  at 
the  opening  of  the  sale,  when  statements  and  explanations  in  rela- 
tion to  the  property  offered  might  reasonably  be  expected  to  be 
made,  took  no  precaution  to  inquire,  but  relied  wholly  upon  the 
published  advertisements.  He  contented  himself  with  reading  a 
part  only  of  the  memorandum  which  was  placed  before  him  for 
signature,  and  which  exhibited  the  modification  in  the  description 
of  the  property,  by  an  erasure  of  "hot  and"  from  the  printed 
advertisement  attached.  It  does  not  appear  that  the  plaintiffs,  or 
Garrett,  in  any  way  conducted  so  as  to  mislead  him,  or  induce  him 
to  forego  scrutiny  or  inquiry ;  nor  that  either  of  them  knew,  or  had 
reason  to  suppose,  that  he  was  thus  misled,  or  that  he  was  not 
present  when  the  alteration  of  the  advertisement  was  explained 
Upon  his  own  statement,  we  do  not  think  he  makes  such  a  case  of 
mistake  as  entitles  him  to  be  released  from  his  contract 

Judgment  on  the  verdict. 
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(101  Mats.  803.) 

(ktMUfuHontU  law — reeovery  of  tuJtmquenUy  imposed  du$ie$  in  sa$e$  oj 

eofUroGt, 

The  act  of  oongresB  of  1864,  chapter  178,  flection  94,  which  authorizea  peraons 
who  before  its  enactment  had  made  contracts  without  other  provision  therein 
for  the  payment  of  duties  subsequently  imposed  on  articles  to  be  delivered 
under  them,  to  recover  from  the  purchaser  a  sum  equivalent  to  the  duties 
so  imposed  if  the  same  had  not  been  previously  paid  by  him,  is  constitu- 
tional ;  and  such  sum  may  be  sued  for  and  recovered  in  either  a  federal  or 
State  court. 

This  was  an  action  to  recover  a  sum  paid  as  duties  upon  woolen 
goods  under  United  States  statutes  of  1864,  chapter  173,  section  97. 

On  the  25th  of  June,  1864,  the  plaintiff  by  a  written  contract  sold 
to  defendant,  for  a  price  stated,  a  large  quantity  of  army  cloth  and 
army  blankets,  to  be  delivered  in  equal  monthly  lots,  during  six 
months,  beginning  August  1,  1864.  The  goods  were  delivered 
according  to  the  contract  The  plaintiff  procured  the  cloth  and 
blankets  from  the  manufacturers,  under  a  contract  made  June  16 
and  June  23, 1864.  The  manufacturers  paid  to  the  United  SfAtes 
the  additional  duty  imposed  on  the  cloth  by  the  above  act  of  1864, 
and  brought  suit  against  the  plaintiff  for  the  amount  which  is  still 
pending.  The  additional  duty  on  the  blankets  was  paid  by  the 
manufacturer  and  the  amount  refunded  to  him  by  the  plaintiff. 

"The  plaintiffs,  from  time  to  time,  as  goods  were  delivered  under 

their  contracts,  rendered  bills  to  the  defendants  wherein  the  goods 

were  charged  at  the  prices  stipulated  in  the  contracts,  without 

adding  thereto  the  amount  of  the  additional  duty;  the  defendants 

made  payments  from  time  to  time,  on  account  of  the  goods  so 

delivered;  and  the  plaintiffs  made  no  claim  that  they  were  entitled 

to  any  additional  sum  by  reason  of  said  increased  duty,  until  after 

the  passage  of  the  act  of  congress  and  the  delivery  of  the  goods.   On 

Jnne  24,  1865,  upon  receipt  of  a  partial  payment  by  the  plaintiffs, 

they  addressed  to  the  defendants  a  letter,  which  was  duly  received 

by  the  defendants,**  the  material  part  of  which  was  as  follows :  "  In 

order  that  you  may  not  forget  the  matter,  or  lose  opportunity  for 

collecting  of  the  government,  we  inclose  copies  of  the  collector's 
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certificates  of  the  amount  of  extra  tax  paid  on  the  infantry  clotha 
delivered  you  under  the  old  contract  of  June  25th9  and  which  is  pay- 
able by  you.  We  charged  you  the  amount  in  account  There  i9 
also  a  similar  claim  for  tax  on  the  blankets;  but  we  haye  not  yet 
receiyed  the  collector's  certificates.*'  "  Thereafter,  payments  were 
made,  from  time  to  time,  by  the  defendants,  and  a  correspondence 
was  carried  on  between  the  parties  as  to  their  mutual  claims,  wherein 
the  plaintiffs  clainied  the  amount  of  the  extra  tax.  On  or  about 
April  12,  1866,  a  settlement  was  made  by  correspondence,  in  which 
the  goods  were  paid  for  by  the  defendants  at  the  stipulated  prioes,. 
leaving  the  claim  for  the  amount  of  the  extra  tax  for  future 
adjustment 

''  The  defendants,  before  such  claims  had  been  made  upon  them 
by  the  plaintiffs,  had  contracted  to  Aimish  clothing  to  the  United 
States,  to  be  manufactured  from  the  cloth,  with  other  materials,, 
and  had  manufactured  and  delivered  such  clothing;  had  sold  and 
delivered  the  blankets  to  the  United  States,  and  rendered  billa 
therefor,  withotit  adding  to  the  price  thereof  the  amount  of  the 
additional  duty,  and  without  any  stipulation  in  regard  to  the  pay- 
ment or  re-imbursement  thereof;  and  the  United  States  never 
Te-imbursed  the  same,  and  denied  any  obligation  to  do  so.  The 
plaintiffs  knew,  at  the  time  they  entered  into  the  written  contracts 
with  the  defendants,  that  the  goods  contracted  for  were  intended  to 
be  sold  by  the  defendants  to  the  United  States,  and  delivered  a  por- 
tion of  them  to  the  agents  of  the  United  States.  The  contracts 
between  the  defendants  and  the  United  States  were  dated  after  the 
passage  of  the  act  imposing  an  additional  duty,  which  was  one  of 
the  grounds  of  defense  set  up  by  the  United  States  against  liabUity 
to  re-imburse  said  duty ;  but  idl  the  details  of  the  contracts  were 
fully  and  precisely  agreed  upon  before  the  passage  of  the  act** 
**  The  bill  on  which  the  act  of  congress  was  based  was  reported  to 
the  house  of  representatives  from  the  committee  of  ways  and  means, 
and  ordered  to  be  printed,  April  14,  1864;  contained  in  its  original 
draft  the  provision  imposing  upon  woolen  manufactures  an  addi- 
tional duty;  was  daily  under  consideration,  section  by  section, 
from  April  19  to  April  28,  when  it  passed  the  house ;  the  debates 
on  it  were  printed  each  week  in  the  Congressional  Olobe;  and  section 
97,  under  the  provisions  of  which  this  suit  was  brought,  was  offered 
and  adopted  April  27.  The  bill  was  thereafter  pending  in  the  sen- 
ate until  June  30,  when  it  became  a  law;  and,  during  the  time  the 
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bill  was  pending,  the  country  was  in  a  state  of  war,  and  it  waa 
well  known  that  the  necessities  of  the  goyemment  were  yery 
urgent'* 

W.  Q.  BusseU,  for  plaintifb. 

D.  Foster  Jk  O.  W.  Baldwin^  for  defendants. 

Obat,  J.  The  congress  of  the  United  States,  in  exercising  the 
power,  conferred  by  the  constitution,  ^  to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  to  pay  the  debts  and  proyide  for  the 
common  defense  and  general  welfsure  of  the  United  States,"  and  to 
make  all  necessary  and  proper  laws  for  carrying  this  power  into 
execution,  may  tax  goods  to  be  manufactured  and  sold,  at  any  stage 
of  their  manufacture  or  sale,  and  may  determine  whether  the  tax 
upon  goods  sold  shall  be  borne  and  paid  by  the  seller  or  the  buyer. 
The  parties  may  by  agreement  decide  as  between  themselyes  which 
shall  bear  the  tax ;  but  no  agreement  of  parties,  whether  made 
before  or  after  the  passage  of  a  tax  act,  can  exempt  property  from 
taxation  according  to  the  laws  in  force  when  the  property  reaches 
that  stage  at  which  it  is  declared  by  those  laws  to  be  taxable.  It  is 
within  the  proyince  of  the  legislature  to  determine,  not  only  which 
party  shall  pay  the  amount  of  the  tax  to  the  goyernment,  but  upon 
whom  the  burden  shall  finally  rest,  and  also,  for  greater  certainty 
and  conyenience  in  the  collection  of  the  tax,  to  proyide  that  the 
amount  of  the  tax  shall  be  paid  by  one  party  to  the  goyemment 
and  recoyered  by  him  from  the  other  party,  or  deducted  upon  a 
final  settlement  with  him. 

Examples  of  such  legislation  are  to  be  found  in  the  proyisions 
inserted  in  the  tax  acts  of  Massachusetts  from  an  early  period,  tax- 
ing real  estate  either  to  the  landlord  or  the  tenant,  and  giying  to 
the  one  who  actually  pays  the  amount  of  the  tax  the  right  to 
recoyer  the  same,  or  a  certain  portion  thereof,  from  the  other ;  and 
in  that  section  of  the  internal  reyenue  act  of  the  United  States 
(the  yalidity  of  which  has  been  judicially  established),  requiring 
certain  corporations  to  pay  a  duty  on  their  bonds,  and  authorizing 
them  to  deduct  the  amount  thereof  in  accounting  with  their  bond- 
holders, and  thus  making  the  corporations  the  agents  of  the 
goyemment  for  enforcing  and  collecting  the  duty.  Derumple  y. 
Clark,  Quincy,  38  and  notes;  Bey.  Stats.,  ch.  7,  §§  7,  8;  Oen.  Stats., 
Vol.— ni  46 
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ch.  11,  §8  8,  9;  IT.  S.  Stats.  1864,  ch.  173,  §  122;  13  IT.  S.  Stats,  at 
Large,  284;  Haight  v.  Railroad  Co^  6  WaL  15;  Clqpton  v.  Phila- 
delphia and  Reading  Railroad  Co,y  54  Penn.  St.  356. 

The  English  statute  of  43  Geo.  Ill,  chapter  81,  which  imposed  an 
additional  duty  on  spirits  distilled  on  and  after  the  5th  of  July,  1803, 
contained  a  section  reciting  that  contracts  for  the  sale  or  delivery 
of  articles  or  commodities  thus  subjected  to  additional  duties  might 
have  been  made,  having  no  reference  to  such  additional  duties; 
and  enacting  that  all  persons  who  had  made  any  such  contracts 
should  be  authorized  and  empowered  ^'  to  add  so  much  money  as 
will  be  equivalent  to  the  said  additional  duties,  respectively,  to  the 
price  of  such  articles  or ,  commodities.''  By  a  contract  made  six 
weeks  before  the  passage  of  the  act,  a  distiUer  agreed  to  supply  a 
merchant  with  a  certain  quantity  of  spirits,  to  be  shipped  at  Leith, 
at  tt  certain  price  per  gallon,  payable  in  three  months  &om  the  time 
of  shipment,  and  also  agreed  to  be  on  the  lookout  for  a  vessel,  but 
the  custom  was  for  the  purchaser  to  send  a  vessel  to  take  the  spirits 
on  board.  No  vessel  could  be  found  at  Leith  until  after  the  pas- 
sage of  the  act  It  was  held  by  the  house  of  lords,  under  the 
advice  of  Lords  Eldon  and  Redesdale,  that  the  seller  was  entitled  to 
charge  the  purchaser  with  the  additional  duty,  making  the  price 
one-third  higher  than  that  which  had  been  agreed.  Haig  v. 
NapieTy  1  Dow,  255.  That  case  goes  farther  than  is  necessary  to 
maintain  this  action. 

By  the  internal  revenue  act  of  1864,  chapter  173,  section  94,  an 
ad  valorem  duty  is  imposed  on  all  cloth  or  textile  fabrics  of  wool, 
cotton  or  other  materials;  and  by  section  97  it  is  provided  that 
**  every  person,  firm  or  corporation,  who  shall  have  made  any  con- 
tract prior  to  the  passage  of  this  act,  and  without  other  provision 
therein  for  the  payment  of  duties,  imposed  by  law  enacted  subse- 
quent thereto,  upon  articles  to  be  delivered  under  such  contract,  is 
hereby  authorized  and  empowered  to  add  to  the  price  thereof  so 
much  money  as  will  be  equivalent  to  the  duty  so  subsequently 
imposed  on  said  articles,  and  not  previously  paid  by  the  vendee, 
and  shall  be  entitled  by  virtue  hereof  to  be  paid,  and  to  sue  for 
and  recover  the  same  accordingly."  13  U.  S.  Stats,  at  Large,  269- 
273. 

The  duty,  the  amount  of  which  the  plaintifb  seek  to  recover  in 
Uds  case,  is  upon  woolen  goods,  and  has  been  paid  to  the  gov* 
emment  by  the  manufacturer  of  the  goods,  as  required  by  the  inter 
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Aal  reyenae  aci  The  plaintiffs  have  themselves  paid  the  amount 
of  the  duty  on  part  of  these  goods,  and  appear  on  the  facts  agreed, 
and  are  not  denied  by  the  defendants  to  be  liable  to  pay  it  on  the 
other  part  to  the  manufacturer.  The  goods  on  which  it  was  pay- 
able and  paid  have  since  been  delivered  by  the  plaintiffs  and  received 
by  the  defendants,  under  a  contract. of  sale  made  between  them 
before  the  passage  of  the  act,  and  in  the  same  shape  in  which  the 
goods  were  when  the  duty  was  imposed  and  paid. 

The  effect  of  the  act  of  congress,  as  applied  to  these  facts,  is,  that 
a  duty  shall  be  imposed  and  paid  on  all  goods  of  this  description 
manufactured  and  sold  after  the  passage  of  the  act  imposing  the 
tax ;  that  the  time  of  fixing  the  ultimate  liability  of  bearing  the 
burden  of  the  tax  so  paid  shall  be  on  the  delivery  which  completes 
the  sale  and  passes  the  property ;  that  the  person  upon  whom  that 
burden  shall  rest  shall  be  the  buyer ;  that,  for  the  convenience  and 
security  of  the  government,  the  amount  of  the  duty  shall  be  col- 
lected, in  the  first  instance,  from  the  manufacturer ;  and  that,  after 
it  has  once  been  so  collected,  the  amount  thereof  may  be  recovered 
by  him,  and  by  any  subsequent  seller,  from  the  person  to  whom 
eacF  sells  and  delivers  the  same  goods.  The  tax  is  made  to  fall 
uniformly  upon  the  buyer  in  all  cases;  and  the  act  imposing  it 
applies  only  to  sales  consummated  by  delivery  after  its  passage,  and, 
therefore,  is  not  open  to  the  objection  of  being  retrospective  in  its 
operation. 

The  duty  having  been  imposed  under  the  act  and  paid  by  the 
manufacturer,  and  never  paid  by  the  defendants,  and  the  gooda 
having  been  delivered  by  the  plaintiffs  to  the  defendants,  and  re- 
ceived by  them  since  the  passage  of  the  act,  under  a  contract  of  sale 
previously  made  between  the  parties,  the  plaintiffs  have  the  right, 
by  the  terms  of  the  act,  to  recover  the  amount  thereof  from  the 
defendant  as  their  immediate  vendees,  without  regard  to  the  ques- 
tion whether  the  plaintiffs  have  or  have  not  paid  it  themselves. 

The  contract  between  the  parties  containing  no  other  provision 
for  the  payment  of  the  duties,  the  fact  that,  for  some  weeks  before 
that  contract  was  made,  the  bill,  including  the  ninety-seventh  sec- 
tion, was  pending  in  congress,  and  published  in  the  newspapers,  has 
no  tendency  to  show  that  the  defendants  should  not  be  held  liable 
to  the  plaintiffs  for  the  amount  of  the  duty,  in  accordance  with 
that  section. 

There  is  no  ground  for  inferring  a  waiver  of  the  plaintiffs'  claim. 
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As  soon  as  the  act  was  passed,  the  defendants  were  bound  to  know 
that  they  were  liable  to  the  plaintiffs  for  the  amount  of  these  duties. 
If  they  omitted  to  secure  re-imbursement  in  or  under  their  contracts 
with  other  parties,  it  is  their  own  fault;  and  neither  their  omission 
to  do  so,  nor  the  plaintiffs'  knowledge  of  those  contracts,  can  affect 
the  liability  of  the  defendants  to  the  plaintiffls.  The  plaintiffs  were 
not  required  to  add  the  amount  of  the  tax  to  each  inyoieo  of  goods 
as  delivered;  and  they  did  make  a  formal  claim  upon  the  defend- 
ants for  the  amount  of  the  duty  before  a  final  payment  and  settling 
of  the  accounts  between  the  parties. 

The  claim  of  the  plaintiff^  is  not  for  a  penalty,  but  in  the  nature 
of  a  debt,  growing  out  of  the  dealings  between  the  parties,  and  the 
provisions  of  the  act  of  congress.  Dawson  v.  Linton^  5  B.  &  Aid. 
521 ;  Foster  v.  Ley,  2  Bing.  (N.  C.)  269 ;  Central  Bridge  Co.  v. 
Abbott,  4  Gush.  474;  Met  Con.  5,  8.  Congress  not  having  pre- 
scribed in  what  courts  the  remedy  therefor  should  be  pursued,  it 
may  be  sued  for  and  recovered  in  any  court,  -State  or  national,  of 
appropriate  jurisdiction.  LapJutmY.Almy,  13  Allen,  301;  Crockery^ 
Marine  National  Bank,  ante,  240,  and  authorities  cited;  Stevens  t» 
Mechanics^  Savings  Bank,  ante,  109. 

Judgment  for  the  plainHff$^ 


Palfrbt  V.  OiTT  OP  Bosioif. 

(]01Maa8.a».) 

Betenue  stamp  exempt  from  taxoHon, 

United  States  internal  revenue  stamps  are  exempt  from  all  State  and  local* 
taxation. 

This  was  an  action  to  recover  the  amount  of  a  tax  assessed  by 
the  defendant,  for  the  year  1867,  and  paid  by  the  plaintiff  under 
protest.    The  following  were  the  agreed  facts : 

''The  plaintiff  resides  in  Cambridge,  and  carries  on,  at  an  office 
hired  by  him  for  the  purpose  in  Boston,  the  business  of  selling  in« 
temal  revenue  stamps  procured  by  him  of  the  government  of  the- 
United  States,  under  the  United  States  statutes  of  1864,  chaptet: 
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173,  section  161 ;  and  the  sum  of  money  sought  to  be  recovered  was 
assessed  u^ion  him  as  an  assessment  upon  his  stock  in  trade  in 
«aid  business  during  said  year." 

F.  W.  Palfrey  J  for  plaintiflt 

a  H.  ffiU,  for  defendant 

Wells,  J.  The  plaintiff  is  not  personally  subject  to  taxation  in 
Boston.  If  he  can  be  taxed  there  at  all,  it  is  only  by  virtue  of  the 
special  authority  derived  from  the  first  clause  of  the  general  statutes^ 
chapter  11,  section  12.  The  tax,  in  such  case,  is  laid  upon  property ; 
which  is  regarded  as  having  its  location  where  the  business,  to 
which  it  is  incident,  is  carried  on,  and  where  the  owner  hires  or 
occupies  a  manufactory,  store,  shop  or  whar£ 

It  might  be  questioned  whether  an  office,  occupied  for  the  sale  of 
internal  revenue  stamps,  comes  within  the  provisions  of  the  statute. 
Huckins  v.  Boston,  4  Gush.  543.  But  the  plaintiff  does  not  take 
this  point  He  relies  entirely  upon  the  ground  that  he  is  a  quast 
oClcei  of  the  government  of  the  United  States ;  that  his  business  is 
in  a  measure  a  service  rendered  to  that  government ;  that  the  tax 
is  a  burden  imposed  upon  that  business,  and  thus,  to  that  extent, 
an  obstruction  to  that  service. 

There  are  two  conclusive  answers  to  this  position.  One  is,  that 
the  plaintiff  does  not  hold  such  relations  to  the  general  government, 
either  personally  or  in  respect  to  his  business,  as  to  entitle  him  to 
the  exemption  he  claims.  The  case  of  Melclier  v.  Boston,  9  Mete. 
73,  is  decisive  of  this  question.  The  other  is,  that  the  tax  is  not 
laid  upon  the  plaintiff,  either  personally  or  in  respect  to  his  busi- 
ness. It  is  not  governed  by  the  amount  of  business  he  may 
transaot  It  does  not  depend  at  all  upon  the  fact  whether  he  may 
make  many  or  few  sales,  or  none  at  all.  The  tax  is  upon  the  prop- 
erty in  his  possession  and  ownership,  held  for  the  purposes  of  busi- 
ness at  the  place  where  the  tax  is  laid. 

The  property,  which  constituted  the  stock  in  trade  of  the  plain- 
tiff, and  upon  which  the  tax  was  imposed,  consisted  entirely  of  in- 
ternal revenue  stamps.  These  are  instruments  of  the  general  gov- 
ernment for  the  performance  of  its  legitimate  functions.  They 
themselves  represent  the  tax  which  that  government  levies  upon 
ths  business  of  the  community,  for  its  own  support    They  are  the 
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drafts  by  which  that  tax  is  received  in  advance,  and  the  voachert 
by  which  its  payment  is  made  manifest.  It  is  their  capacity  to 
answer  these  purposes  which  gives  them  value  as  property.  They 
have  no  value  otherwise.  We  think  it  clear,  therefore,  that,  m 
property,  they  are  exem,pt  from  all  State  and  local  taxation. 

The  defendants'  counsel  argues  that,  as  the  tax  is  upon  ^'  stock 
in  trade,''  the  revenue  stamps  are  not  thereby  subjected  to  any  tax 
directly.  But  we  do  not  understand  that  "  stock  in  trade  "  consti- 
tutes a  separate  subject  of  taxation,  independent  of  the  personal 
property  in  which  it  consists.  The  subjects  of  taxation  are 
enumerated  in  sections  3  and  4  of  the  same  chapter  of  the  statutes, 
and  section  12  relates  only  to  the  place  where  property  so  enumerated 
shall  be  held  liable  to  taxation.  The  term  "  stock  in  trade  "  is  used 
fbr  convenience  of  description,  and  not  as,  in  itself,  a  distinct 
subject  of  taxation.  It  differs  essentially  from  the  term  '^  capital 
stock"  when  applied  to  corporate  bodies.  The  decisions  in  regard 
to  taxes  upon  corporate  capital  stock  do  not  apply  to  this  case. 

The  tax  in  this  case,  being  laid  wholly  upon  property  exempt 
from  sucli  taxation;  ia  illegal  and  void ;  and  the  plaintiff  is  entitled 
to  recover  it  back. 

Judgment  for  the  plaintiff. 


Heoelb  v.  Lurvey  and  Wipe,  appellants. 

(101  HiBS.  814.) 

Hudnrnd  and  wife — UabUUy  of  to^e  a$  purchaser  of  etoUn  property. 

Wliere  goods  were  stolen  from  a  shop  and  sold,  bj  the  thief,  to  a  wife,  in  the 
absence  of  her  husband,  and  the  wife  converted  them  to  her  personal  ase  at 
articles  of  dress,  held,  that  she,  as  well  as  the  husband,  was  liable  for  the 
goods. 

Action  in  tort  Morss,  an  employee  in  the  millinery  shop  of 
Heckle,  took  goods  of  the  value  of  $578  therefrom,  without  the 
authority  or  knowledge  of  the  owner,  and  sold  them  to  Mrs.  Lurvey, 
at  her  house,  in  Melrose,  in  the  absence  of  her  husband.  Heckle 
made  demand  of  the  goods  of  Mrs.  Lurvey  and  her  husband,  and 
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then  broaght  this  action  against  husband  and  wife  jointly.  On  the 
trial  the  above  fSEtcts  appeared  in  evidence^  and  Mr.  Lnrvey  far- 
ther testified  as  follows :  ^'  that  his  wife  had  no  business  of  her  own, 
and  never  had  had  any ;  that  she  acted  for  years  as  his  agent  in 
obtaining  most  of  the  provisions  for  his  family^  and  paid  for  them 
with  his  money,  and  always  acted  as  his  agent  in  getting  the  wear- 
ing apparel  for  herself  and  their  daughter ;  that  all  of  those  goods 
charged  in  the  writ  which  came  into  her  possession  she  got  by  his 
order  and  direction;  and  that  she  obtained  them  for  wearing 
apparel  for  herself  and  their  daughter.'* 

The  judge  gave  the  following  instruction:  ^^That  this  action 
might  be  maintained  against  the  female  defendant  for  the  value  of 
the  articles  in  question,  if  they  were  stolen  by  Morss  from  the 
plaintiff,  and  were  delivered  to  the  possession  of  the  female  defend- 
ant, the  husband  not  being  present,  and  were  demanded  of  her  and 
her  husband  before  the  writ  was  served,  and  in  the  absence  of  any 
proof  that  they  had  passed  out  of  the  possession  and  control  of  the 
wife  at  the  time  of  the  demand,  even  if  the  husband  ordered  the 
wife  to  obtain  them  as  wearing  apparel  for  herself  and  daughter, 
and  the  articles  were  wearing  apparel."  Verdict  for  plaintiff,  and 
Mrs.  Lurvey  appealed. 

L.  W.  Osgoody  for  Mra  Lurvey. 

N.  B.  BryaiU  d  J.  B.  Lord,  for  plaintifL 

Chapmax,  0.  J.  1.  The  principle  is  well  settled,  that,  when  a 
thief  sells  chattels,  even  to  an  honest  purchaser,  no  title  passes,  and 
the  owner  may  maintain  an  action  for  the  property  without  a  pre- 
vious demand.  Dame  v.  Baldwin,  8  Mass.  518 ;  Stanley  v.  Oaylord, 
1  Cush.  636 ;  Riley  v.  Boston  Water  Power  Co.,  11  id.  11 ;  Cliap* 
rnan  v.  Cole,  12  Gray,  141 ;  Oilmore  v.  Newton,  9  Allen,  171. 

2.  There  is  no  legal  presumption  that  acts  done  by  a  wife  in  her 
husband's  absence  are  done  under  his  coercion  or  control.  Indeed, 
if  she,  in  his  absence,  does  a  criminal  act,  even  by  his  order  or  pro- 
curement, her  coverture  will  be  no  defense.  Commonwealth  v. 
Butler,  1  Allen,  4 ;  Commonwealth  v.  Feeney,  13  id.  560. 

3.  For  her  torts  and  trespasses  during  coverture  the  action  must 
at  common  law  be  joint  against  them  both.  Bac.  Abr.,  '^  Baron  and 
Feme,  L."    An  action  of  trover  may  be  maintained  against  theio 
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jointly  for  the  conversion  of  goods.    Draper  y.  Fulkes,  Yelv.  166, 
and  Am.  notes;  Keywortli  y.  Hilly  3  B.  &  Aid.  685. 

These  principles  are  decisiye  of  the  present  case.  The  goods  were 
stolen  by  Morss  from  the  plaintiff,  and  sold  to  the  wife  in  the  ab- 
sence of  the  husband.  She  converted  them  to  her  personal  use  as 
articles  of  dress,  and  a  demand  by  the  plaintiff  was  unnecessary. 

The  instruction  excepted  to  applying  only  to  the  liability  of  the 
wife,  and  no  question  being  made  as  to  the  liability  of  the  husband, 
we  have  no  occasion  to  discuss  the  operation  of  our  recent  statutes 
upon  a  case  of  this  character. 

ExcepHom  werruML 


Mtbbs  v.  Meikbath. 

(]01MaM.a68.) 

,    ConiraeU  made  an  the  Lord^$  dap. 

A.  and  B.  made  a  trade  on  the  Lord's  day,  whereby  A  sold  B.  a  set  of  Jewaliy 
and  B.  gave  in  exchange  a  coat.  A  few  days  after  B^retumed  the  Jewelry 
and  demanded  the  coat,  and,  on  refusal,  brought  action  to  recover  its  value! 
HM,  that  the  transaction  being  on  the  Lord's  day  was  illegal  and  that  the 
plaintiff  could  not  recover. 

Thb  following  were  the  agreed  facts: 

^'  The  plaintiff  and  the  defendant,  on  the  Lord's  day,  made  a  trade, 
whereby  the  plaintiff  sold  the  defendant  a  set  of  jewelry,  and  the 
plaintiff  sold  the  defendant  a  coat  of  the  value  of  $23,  which  the 
defendant  received  in  part  exchange  for  the  jewelry.  A  few  days 
afterward,  the  plaintiff,  declining  to  keep  the  jewelry,  returned 
it  to  the  defendant.  Afterward  the  plaintiff  requested  the  defend- 
ant to  pay  him  the  price  of  the  coat,  but  the  defendant  refused 
so  to  do,  alleging  that  he  would  lose  more  than  the  price  of  the 
coat  by  reason  of  the  plaintiff's  refusal  to  keep  the  jewelry.  There- 
upon  the  plaintiff  brought  an  action  for  the  price  of  the  coat, 
which  the  defendant  successfully  defended  on  the  ground  of  the 
illegality  of  the  contract  The  plaintiff  then  made  a  demand  upon 
the  defendant  for  the  coat,  which  was  still  in  the  defendant's  pos- 
session ;  but  the  defendant  refused  to  return  it,  and  now  retains  it 
And  upon  such  refusal  this  action  is  brought  by  the  plaintiff  to  re- 
cover the  value  of  the  coat" 
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R  W.  Kiitredge,  for  plaintiff. 
H.  W.  Braggy  for  defendant 

Wells,  J.  That  contracts  made  upon  the  Lord's  day  are  illegal ; 
that  no  action  based  upon  such  a  contract  can  be  maintained  in  a 
court  of  law  or  equity,  either  to  enforce  its  obligations  or  to  secure 
its  fruits,  in  favor  of  either  party,  are  propositions  settled  beyond 
controTersy.  But  such  contracts  are  not  altogether  inoperative. 
They  may  be  executed  by  the  parties,  and  then  the  same  principle 
of  public  policy  which  leads  courts  to  reAise  to  act,  when  called 
upon  to  enforce  them,  will  prevent  the  court  from  acting  to  relieve 
either  party  from  the  consequences  of  the  illegal  transaction.  This 
may  indirectly  give  effect  to  the  executed  illegal  contract  The 
purpose  of  the  rule  of  law,  however,  is  not  to  give  validity  to  the 
transaction,  but  to  deprive  the  parties  of  all  right  to  have  either 
enforcement  of  or  relief  from  their  illegal  contracts.  In  such  cases, 
the  defense  of  illegality  prevails,  not  as  a  protection  to  the  defend- 
ant,  but  as  a  disability  in  the  plaintiff 

Upon  this  principle,  i>os8ession,  acquired  from  an  illegal  trans- 
action, or  by  a  contract  fuUy  executed,  will  often  avail  the  party 
holding  it,  as  a  sufficient  title.  Neither  party  is  allowed  to  impeach 
its  validity  by  asserting  the  illegality  of  his  own  act  The  tiiins* 
action  takes  effect  from  the  disability  of  the  parties  to  assert  any 
right  to  the  contrary.  The  court  does  not  give  it  effete,  but  simply 
refuses  its  aid  to  undo  what  the  parties  have  already  done.  Ohitty  on 
Oont  (10th  Am.  ed.)  732 ;  Johnson  v.  Willis.  7  Gray,  164 ;  King  v. 
Oreen,  6  Allen,  139 ;  Worcester  v.  Eaton,  11  Mass.  36a 

The  plaintiff  relies  upon  certain  intimations  in  the  opinion  by 
which  the  decision  of  the  court  was  announced  in  the  case  of  Ladd 
V.  Rogers,  11  Allen,  209.  The  contract  was  there  held  to  be  illegal, 
so  that  no  action  could  be  maintained  for  the  price  of  a  horse  sold 
and  delivered  upon  the  Lord's  day.  It  was  also  held  that  no  implied 
assumpsit  for  the  value  of  the  horse  arose  from- the  fact  that  the 
defendant  afterward  retained  and  ti'eated  the  horse  as  his  own. 
This  last  point  was  decided  upon  the  general  principles  applicable 
to  assumpsit,  and  not  on  any  ground  of  taint  from  the  original 
illegality.  The  opinion  also  strongly  intimates  that  the  sale  was 
wholly  nugatory,  passed  no  property  and  gave  no  rights;  and  that 
the  plaintiff  might  have  maintained  trover  for  the  conversion  of  tne 
horse,  notwithstanding  the  sale  and  delivery. 
Vol.  IIL  — 47 
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The  case  of  Williams  v.  Paul,  6  Bing.  653,  arose  upon  a  similai 
state  of  facts,  Tiith  the  addition  of  a  subsequent  promise  to  pay. 
The  court  held  that  the  ralue  of  the  property — not  the  price  igreed 
for  on  Sunday — might  be  recovered  upon  qtiarUum  meruit 

There  are  other  authorities  to  the  effect  that,  where  there  hat 
been  only  a  partial  execution  of  an  illegal  contract,  the  party  who 
has  advanced  money  or  delivered  property  under  it  may  reclaim  and 
recover  it.  This  is  sometimes  put  upon  the  ground  that  it  is  better 
to  encourage  the  revocation  than  the  fulfillment  of  such  contracts ; 
sometimes  upon  the  ground  of  a  difference  in  the  position  of  the 
parties  in  respect  to  the  illegality  of  the  transaction,  ^r  of  some  ad- 
vantage taken  or  fraud  committed  by  one  upon  the  other.  Upon 
this  latter  ground,  the  case  of  Adams  v.  Oay,  19  Vt  358,  appears 
to  have  been  placed.  In  that  case  there  had  been  an  exchange  of 
horses  on  Sunday.  The  whole  transaction  was  completed  on  that 
day.  One  of  the  parties,  being  cheated  in  the  trade,  undertook  to 
revoke,  and  was  allowed  to  recover,  not  on  the  ground  that  the 
whole  transaction  was  void  and  inoperative,  but  on  the  ground  of 
fraud  in  the  other  party,  and  as  an  exception  to  the.  general  rule. 
The  judgment  did  not  rest  upon  that  ground ;  but  the  doctrine, 
substantially  as  above  stated,  was  announced  by  the  court  as  the 
reason  for  refusing  to  allow  the  defendant,  after  argument  upon  ex- 
ceptions, an  opportunity  to  set  up  the  defense  of  illegality  under  the 
statute  of  another  State.  Upon  the  point  stated  in  Adams  v.  Oay 
that  an  action  lies  for  fraud  in  a  contract  void  for  illegality,  the  de- 
cisions in  Massachusetts  are  clearly  to  the  contrary.  Robeson  v. 
Fre7ic7iy  12  Mete.  24 ;  Way  v.  Foster,  1  Allen,  408 ;  Oreffg  v.  Wyman, 
4Cu8h.322. 

It  is  a  question  undoubtedly  to  be  determined  by  the  court  upon 
considerations  of  public  policy.  But  those  considerations  must  be 
general,  and  not  such  merely  as  arise  out  of  the  facts  of  the  particu- 
lar case..  Where  the  payment  or  delivery  is  made  for  the  futherance 
of  an  immoral  or  illegal  purpose,  the  court  ivill  not  help  the  guilty 
party  to  revoke,  although  another,  equally  guilty,  may  thereby  make 
an  undeserved  gain.  But,  where  the  illegality  consists  in  the  time 
or  mode  in  which  the  transaction  takes  place,  and  not  in  the  charac- 
ter of  the  transaction  itself,  the  court  will  undoubtedly  regard  the 
position  of  the  parties  in  respect  to  the  subject-matter.  Thus,  in 
the  case  of  a  horse  delivered  in  pursuance  of  an  illegal  ccntraot  of 
hire  on  the  Lord's  day,  although  the  owner  cannot  recover  upon  Ln 
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contract,  and  can  have  no  remedy  for  excessive  use  or  injury  to  hii 
horse  while  in  the  possession  of  the  hirer,  yet  he  is  not  deprived  of 
his  title  to  the  horse,  and  he  may  at  any  time  retake  possession  and 
thus  be  restored  to  idl  his  rights.  The  fact  of  an  illegal  bailment 
(ti  delivery,  without  any  purpose  to  pass  the  title,  will  not  enable  the 
juirty  receiving  the  property  to  convert  it  to  his  own  use,  oY  with- 
hold it  from  the  owner,  without  any  legal  liability  therefor.  Dtoight 
V.  Breiosfery  1  Pick.  50,  55. 

lu  case  of  a  contract  of  sale  not  executed  by  pajrmeni  of  the  con- 
sideration, when  the  contract  remains  executory  on  one  side,  thei 
law  which  declares  the  executory  part  of  the  contract  void  might 
well  regaixl  the  partial  execution  ineffectual.  It  is  not  necessary, 
however,  to  decide  the  point,  inasmuch  as  in  the  present  case  the 
contract  \rus  completely  executed  on  both  sides,  the  parties  are  in 
pari  delicto^  and,  by  refusing  to  aid  either  party  in  the  attempt  toi 
restore  himself  to  his  former  position,  we  leave  him  in  the  condition 
in  which  he  has  placed  himself  by  his  own  illegal  conduct.  That^ 
as  we  understand  it,  is  the  aim  of  the  courts  in  applying  the  gen- 
eral  rule  upon  this  subject 

The  plaintiff  contends  that  the  rule  docs  not  apply,  because  he 
iloes  not  seek  to  enforce  any  rights  which  depend  at  all  upon  the 
illegal  transaction;  that  both  the  legal  title  which  he  asserts,  and 
the  proof  by  which  he  maintains  that  title,  not  only  omit  to  disclose, 
but  utterly  disregard  the  unlawful  sale ;  whereas  it  is  the  defendant 
who  is  obliged  to  set  up  the  illegal  conduct  of  himself  and  the 
plaintiff  alike,  in  order  to  justify  his  retention  of  the  plaintiff's 
property.  But  the  illegality  lies  directly  in  the  course  of  events 
which  placed  the  property  in  the  hands  of  the  defendant,  and  made 
it  necessary  for  the  plaintiff  to  resort  to  this  suit  to  regain  it  It  is 
inseparably  connected  with  the  origin  of  the  cause  of  action,  and 
it  is  immaterial  which  party  discloses  it  to  the  court.  Gregg  v.  Wymariy 
4  Cush.  322 ;  Duffy  v.  Gorman,  10  id.  45.  The  ends  of  justice 
iii*e  found  to  be  best  secured  by  permitting  it  to  be  thus  administered 
upon  one  of  two  offending  parties  at  the  instigation  of  the  other. 

The  decision  of  the  superior  court  is  accordingly  affirmed. 

Judgment  for  the  defendant. 

NoTB.— At  common  law,  with  the  exception  of  being  *^  6i£»  DominiCM  non  ettjurtdU 
cut,'*  Sunday  differed  from  no  other  day  of  the  week,  and  all  buBlnese  transactions  oo 
that  day  was  Talld.  Rex  t.  BrotherUm,  Stra.  708 ;  M<iekaUu*8  Com  9  Rep.  66  h;  Gro.  Jac 
t80,  WaiU  T.  The  Bundred  of  Stoke,  Id.  496;  Druiry  ▼.  DefontahUy  1  TtamU  ISl; 
Jferrfu  T.  ITorlc,  81  Barb.  4L   But  no  Judicial  act  could  be  done.   SwanT.Broome^lW* 
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BL408,(M;  Ba^e0r▼.iVopl^8OlIm.fi88;  2ViieT.  PlHml0y,86Me.4a6.  For  a  Tety  elabo- 
rate discuislon  of  the  lloiitatioD  on  Judicial  action  on  Sunday,  see  Hitter  ▼.  Jj^giM, 
4  Strobh.  4M.  In  Story  ▼.  JBZUot,  8  Cow.  27,  an  award  made  on  Sunday  wat  beld  void* 
belnff  a  Judicial  act. 

Most  of  tbe  States  bare  statutes  regulating  tbe  subject  of  work  on  Sunday,  embody- 
ing, some  literally  and  otbers  virtually,  the  language  of  the  statute  of  W  Oar.  t,  chapter  7v 
section  1,  which  reads  as  follows :  ^  No  tradesman,  artificer,  workman,  laborer  or  other 
person  whatsoever,  shall  do  or  exercise  any  worldly  labor,  business  or  wurk  of  their 
ord  'nary  calling  upon  the  Lord's  day,  or  any  part  thereof,  works  of  necessity  and  charity 
only  excepted."  Under  this  statute  It  was  decided  that  a  sale  of  goods  on  Sunday, 
which  was  not  In  the  ordinary  calling  of  the  vendor,  was  valid,  and  the  price  could  be 
teoovered.  Drury  v.  Deftmlaine^  1  Taunt.  18L  In  Fennett  v.  iMdlsr,  6  B.  ft  iX  400,  the 
eale  of  a  hurse  on  Sunday  was  held  void  and  the  warranty  Inoperative.  See,  also,  Aer 
r.lnhabUantMof  WhUtuuh^tU.  &CSM;  Secuf  Y,Manfan,i  M.  &  W.  STO;  WalUm  ▼. 
<2avUu  16  Q.  a  48:  BegMey,  LevL  I  Crump,  ft  J.  180,  In  each  of  which  It  was  held  that 
the  statute  only  prohibited  labor,  business  or  work  dune  In  the  course  of  a  man's  ordi- 
nary calling.  Contracts  executed  on  Sunday  have  been  held  void  In  the  fullowlnff 
oases:  HOlnn  v.  HfiuoMoii,  8ft  Me.  148:  Hitt  v. S/tanrood,  8Wls.848;  Ibuile  v.  Lamohes, 
IB  Me.  464;  StaU  v.  Lupur^ 88  Id.  580;  Naann  v.  DUumore^  84  Id. 801 ;  Lynn  v.  Strmnh  8 
Vt.  810;  Lnv^iy  ▼•  WMpple^  18  Id.  879;  ^clomt  v.  Oay^  19  Id.  8B6;  State  Bank  v.  Thtprnp" 
mm,42V.  H.9»i  AUtnY.Dehiino,U  Id.  188;  Keimer  y.KMfer^%  Watts,88L  A  diffeiw 
ent  rule  was  laid  down  In  Massachusetts  In  the  case  of  Oter  v.  Futnoum  10  Mass.  812,  but 
that  case  has  been  overruled  since.  PoUm  v.  Oreefy,  18  Mete  284,  wherein  a  bond,  exe- 
cuted  on  Sunday,  was  held  lllegaL  The  same  was  also  held  In  Foe  v.  Jfsnsh,  8  Watta 
ft  Serg.  444.  In  Massachusetts,  a  will  executed  on  Sunday  Is  valid.  Bennett  v.  Brnnlcs* 
8  Allen,  118.  A  sale  or  trade  of  horses  on  Sunday  Is  Illegal,  and  no  action  will  Ue  on 
the  warranty  or  for  deceit.  Lyon  v.  Strrmi^  6  Vt.  219;  Aoheson  v.  Frtneh^  12  Meto.  94; 
Murphy  v.  Simpson,  14  B.  Mon.  419 ;  Northrup  v.  Fnnt,  14  Wend.  248;  O'Dnnnd  v.  Suee- 
ney,  5  Ala.  467 ;  Adams  v.  HamiXl,  2  Doug.  78;  but  see  ^dcpns  v.  Oray*  19  Vt.  8B6,  and 
MiUer  V.  Roader,  4  E.  D.  Smith,  284.  A  clerk  In  an  attorney's  office  was  not  allowed  to 
recover  of  his  principal  for  extra  servloes  performed  on  Sunday.  WaUe  v.  VanNam^  1 
ICill  76.  The  Blassachusetts  courts,  while  holding  notee  made  and  delivered  on  Sun- 
day to  be  Invalid,  also  hold  that  a  note  dated  on  Sunday,  but  made  and  delivered  on 
a  secular  day.  Is  binding.   Stacy  v.  Kemp^  97  Mass.  166. 

In  New  York  a  contract  for  the  publication  of  an  advertisement  In  a  Sunday  news- 
paper was  held  void.  Smith  v.  ffUeae,  19  Barb.  581 ;  24  N.  Y.  868.  But  such  oontraota 
were  legalized  by  the  legislature  In  187L  In  this  State,  private  contracts,  as  a  privntc 
sale  of  chattels,  are  held  valid.  Boynton  v.  Poffe,  18  Wend.  485;  IfiUsr  v.  Roenler^  4  B. 
D.  Smith,  284 ;  Oreenburg  v.  inafoms,  9  Abb.  206.  So  a  compromise  of  a  suit  un  Sunday 
Is  good.  Shonlrv.STWienuitor,  18  N.  Y.  489;  Afrirrisv.Otmc  4  Ch.  Sent  6.  InJIferrtttT, 
JSdrie,  81  Barb.  88,  a  contract  for  transportation  of  property  made,  and  the  property 
delivered  on  Sunday,  was  held  valid.  A  contract  for  the  hire  of  a  horse  and  carrla«a, 
made  with  the  knowledge  that  they  were  to  be  used  for  Illegal  traveling  on  Sunday,  la 
bad,  and  the  owner  cannot  recover  thereon,  though  he  can  for  Injury  to  the  property, 
NtMne  v.  Ditherty^  46  Barb.  SO. 

The  subse<iuent  ratification  of  a  contract  made  on  Sunday  renders  It  valid.  SkMv 
getml  v.  Butte^  21  Vt.  09;  Sumner  v.  Jones,  24  Id.  817;  Johneon  v.  WOUh  7  Oray«  IfiL- 
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(lOlMaM.970.) 
Enforeing  payment  of  loti  b&L 

A  liank  diaeounted'a  draft  on  the  faith  of  a  letter  of  credit  from  the  drawee, 
and  the  draft  was  unavoidably  loet  in  the  course  of  transmission  to  the 
special  indorsee  of  the  bank.  Held,  that  the  bank  could  recover  of  the 
drawee  in  equity,  on  offering  indemnity  against  the  draft. 

Bill  in  equity  to  recover  for  a  lost  draft  fix>m  the  drawee.  The 
plaintiffs  discounted  several  drafts  drawn  on  the  defendants  by 
James  T.  Paterson,  on  the  faith  of  a  letter  of  credit  from  defend- 
ants, dated  February  6^  1868,  **  whereby  the  defendants  agreed  to 
honor  drafts  drawn  on  them  by  James  T.  Paterson,  at  that  time  of 
Savannah,  to  the  amount  of  $5,000  per  month,  at  sight  or  on  time.'' 
The  plaintiffs,  after  discounting  two  of  the  drafts,  dated  respectively 
April  9  and  April  28  (the  first  at  sight,  the  second  at  thirty  days), 
indorsed  them  specially  to  the  Fourth  National  Bank  of  New  York 
and  mailed  them  to  the  indorsees;  but  they  never  reached  their 
desi  aation,  hiving  been  lost,  stolen  or  destroyed  in  the  course  of 
transmission.  Paterson,  the  drawer,  died  May  16, 1868,  and  after- 
ward (May  22)  the  plaintiff  obtained  of  Boher,  the  attorney  of 
Pi  terson  during  his  life-time,  duplicates  of  the  lost  drafts,  and  sent 
them  to  the  Fourth  National  Bank  of  New  York,  by  whom  they 
were  sent  to  a  bank  in  Boston,  and  by  the  latter  presented  for  pay- 
ment, which  was  refused  by  the  defendants.  The  plaintiffs  offered, 
in  the  bill,  such  indemnity  as  the  court  might  prescribe  against  the 
drafts.  On  a  demurrer  by  the  defendants,  for  want  of  equity,  Ames, 
J.,  reserved  the  case. 

ff.  C.  HutcMnSy  for  defendants: 

1.  Defendants'  letter  of  credit  did  not  amount  to  an  acceptance 
of  these  drafts.  1  Pars,  on  Notes  and  Bills,  296 ;  Banorgee  v.  Hovey^ 
5  Mass.  11 ;  Storer  v.  Logan,  9  id.  55 ;  Carnegie  v.  Morrisony  2  Mete. 
381 ;  Coolidge  v.  Paysony  2  Wheat  75 ;  Boyce  v.  EdwardSy  4  Pot 
111,  and  others. 

2.  The  defendants  are  only  liable  for  drafts  actually  presented  in 
the  original  form.  Story  on  Bills,  448 ;  Tutth  v.  Standish,  4  AUen, 
481 ;  Hansard  v.  Robinsony  7  B.  &  0.  90. 
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The  loss  of  the  drafts  was  the  plaintifib'  misfortune,  and  they 
ought  not  to  be  allowed  to  impose  unnecessary  burdens  and  obliga- 
tions on  the  defendants  with  reference  to  the  drawer  and  his  estate. 
3.  The  remedy  of  the  plaintiffs  is  at  law — not  in  equity.  It  is 
not  a  case  for  giving  or  requiring  indemnity,  because  the  drafts 
were  specially  indorsed,  and  the  defendants  are  not  liable  upon  lost 
drafts. 

F.  E.  Par  Jeer y  for  plaintiffs. 

Colt,  J.  The  plaintiffs  seek  to  enforce  payment  of  certain  drafts, 
drawn  by  Paterson  upon  the  defendants,  which,  by  their  letter  of 
credit  containing  an  express  promise  to  the  plaintiffs,  the  defend- 
ants were  bound  on  presentment  to  accept  and  pay.  The  drafts 
were  discounted  by  the  plaintiffs,  sent  on  by  mail  for  acceptance, 
and  lost  in  course  of  transmission  without  fault  of  the  plaintiffs. 
The  death  of  the  drawer  made  it  impossible  to  procure  duplicates. 
The  bill  offers  indemnity  such  as  the  court  may  order,  and  an  affi- 
davit of  loss  is  annexed. 

Considering  the  defendants*  letter  of  credit  as  a  promise  to  accept 
and  pay,  made  upon  the  commercial  condition  of  presentment  and 
surrender  of  the  drafts,  a  case  is  stated,  where,  without  fault,  the 
plaintiffs  have  been  deprived  of  the  power  to  comply  with  the  con- 
dition. And  a  majority  of  the  court  are  of  opinion  that  it  comea 
within  that  relief  which  courts  of  equity  administer  in  cases  where 
recovery  at  law  is  precluded  by  reason  of  the  loss  of  a  written  instru- 
ment, to  the  possession  of  which  the  defendant  is,  by  the  terms  of 
his  contract,  entitled  upon  the  performance  of  his  promise. 

This  jurisdiction  in  equity  is  most  commonly  referred  to  the  head 
of  accident.  And  an  accident,  when  arising  in  relation  to  contracts, 
has  been  defined,  in  the  sense  used  in  a  coui*t  of  equity,  to  be  an 
occuiTence  which  was  not  anticipated  by  the.  parties  when  the  con- 
tract was  entered  into,  and  which  gives  an  undue  advantage  to  one 
of  them  over  the  other  in  a  court  of  law.  1  Story's  Eq.,  §§  79,  note, 
86,  87;  Hansard  v.  Robinson,  7  B.  &  C.  90;  East  India  Co.  v. 
BodduMy  9  Ves.  468 ;  Adams'  Eq.  166. 

The  contract  of  an  acceptor  of  a  bill  of  exchange  is,  that  he  will 
pay  upon  presentment  of  the  identical  bill.  He  has  the  right  to 
insist  upon  the  condition.  And  yet  the  power  of  a  court  of  equity 
to  compel  payment  without  it,  upon  suitable  indemnity,  is  w<?l] 
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rooogmzed  in  England*  In  Davies  v.  Doddy  4  Price,  176,  a  remody 
was  afforded  against  an  accommodation  acceptor  of  a  lost  bill,  to 
cx>mpel  payment,  and  it  was  said  that  the  plaintiff's  equity  was 
fonnded  in  the  want  of  power  in  courts  of  law  to  regulate  the  security 
to  be  giyen  to  the  defendant  against  the  forthcoming  bill.  McGartrey 
T.  Ordhamy  2  Sim.  286,  was  a  bill  to  enforce  payment  of  the  defendant's 
acceptance,  brought  by  the  last  of.  several  indorsers.  It  contained 
&n  offer  of  indemnity  against  the  draffc,  which  was  stolen  from  the 
mail  coach  in  the  course  of  its  transmission.  The  demurrer,  which 
was  for  want  of  equity  and  want  of  parties,  was  overruled ;  the  vice- 
chancellor  remarking  that  the  objection  for  want  of  parties  would 
not  avail,  because  the  acceptor,  being  primarily  liable,  by  paying  the 
bill  discharges  the  other  parties  from  all  liability.  In  Hansard  v. 
RoUnsoUy  ubi  supra,  Lord  Tentebdek  declared  that  the  plaintiff, 
though  he  could  not  prevail  in  law  against  the  acceptor  of  a  lost 
bill,  was  not  without  remedy,  for  he  could  enforce  payment  in 
equity.  Davis  v.  Dodd,  4  Taunt  602;  2  Pars,  on  Notes  and  Bills, 
297,  note ;  Story  on  Bills,  §  447. 

In  the  case  at  bar,  assuming  that  the  defendants'  letter  of  credit 
is  not,  under  the  decisions,  to  be  regarded  as  an  acceptance,  yet  it 
was  a  contract  with  the  plaintiffs  subject  to  precisely  similar  con- 
ditions, upon  the  strength  of  which  the  bank  discounted  the  draft 
in  question.  It  comes  fairly  within  the  principle  upon  which  relief 
h  afforded,  and  cannot  in  this  respect  be  distinguished  from  an 
actual  acceptance.  Carnegie  v.  Morrison,  2  Mete.  381.  If  the 
defendant  is  reasonably  indemnified  from  harm,  he  has  no  reason  in 
either  case  to  refuse  payment. 

The  demurrer  in  this  case  cannot  be  sustained  on  the  ground  that 
there  is  adequate  relief  at  law.  Under  the  earlier  decisions  of  this 
court,  and  before  full  equity  powers  were  conferred,  it  was  held  that 
a  recovery  at  law  might  be  had  upon  a  lost  note,  the  plaintiff  giving 
a  bond  of  indemnity.  It  is  not  clear,  even  under  the  pressure 
created  by  the  sense  of  injustice  which  would  ensue  to  the  plaintiff 
if  left  without  remedy  in  such  cases,  that  the  court  intended  to 
decide  that  a  recovery  could  be  had  in  all  cases  against  an  indorser 
or  acceptor  upon  giving  a  simple  bond  of  indemnity.  There  is  now 
full  equity  jurisdiction ;  and,  since  the  late  case  of  Thittle  v.  Stand' 
ish,  4  Allen,  482,  in  which  this  whole  subject  is  thoroughly  reviewed, 
it  can  no  longer  be  contended  that  a  recovery  at  law  can  be  had 
against  an  acceptor  or  indorser,  upon  a  simple  bond  protecting  the 
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defendant  from  being  called  on  to  pay  a  second  time  to  a  bona  fide 
holder.  The  acceptor  of  a  bill  of  exchange  not  only  has  a  right  to 
such  protection,  but  he  has  a  right  to  have  the  bill  surrendered  to 
him  on  its  payment,  to  be  used  as  a  Youcher  in  his  settlement  with 
the  drawer. 

The  remedy  afforded  by  a  court  of  equity  in  such  cases  is  appro- 
priate and  complete.  Without  embarrassment  from  the  teclmical 
rules  which  control  the  administration  of  courts  of  law,  it  adapts  its 
decrees  and  process  to  the  circumstances  of  each  case  as  it  arises. 
In  all  cases  where,  by  the  accidental  loss  of  the  note  or  bill,  the 
plaintiff  cannot  comply  with  the  defendant's  right  under  his  con- 
tract to  have  the  identical  instrument  surrendered,  and  it  is  within 
the  power  of  the  court  to  secure  the  defendant  from  all  appreciable 
injury,  relief  will  be  decreed  to  the  plaintiff  in  equity,  upon  terms 
and  conditions  which  will  secure  and  protect  the  rights  of  alL  And 
it  can  make  no  difference  in  principle  whether  the  defendant's  con- 
tract is  an  acceptance  or  only  a  promise  to  accept 

It  is  urged  in  support  of  the  demurrer,  that  it  is  not  in  the  power 
of  the  court  so  to  Arame  its  decree  as  to  leave  the  defendiints,  after 
payment,  in  as  good  condition  with  respect  to  their  claim  upon  the 
'Irawer  as  if  placed  in  possession  of  the  drafts;  that  the  burden  of 
establishing  the  claim  upon  a  third  party  without  vouchers  cannot 
be  imposed  upon  them  as  a  result  of  the  misfortune  of  the  plaintiffs. 
In  reply  to  this,  it  is  sufficient  that,  in  the  present  stage  of  the  case, 
it  does  not  appear  that  all  the  defendants'  rights  may  not  be  fully 
secured.  That  will  depend  upon  future  developments.  It  may  be 
ihown  at  the  hearing,  that  the  defendants  were  at  the  time,or  have 
since  been,  placed  in  funds  by  the  drawer  to  meet  these  drafts.  The 
plaintiffs  may  produce  a  release  from  the  drawer,  or  his  present  legal 
representatives,  dispensing  with  the  production  of  them  as  vouchers 
in  settlement  with  the  estate.  Or  it  may  in  some  other  way  be  made 
k>  appear  that  a  bond  of  indemnity  with  the  usual  condition,  and 
the  further  provision  that  no  cost,  expense  or  damage  shall  be 
•suffered  by  the  defendants  in  their  relation  to  the  drawer  or  his 
estate  by  i-eason  of  the  payment  of  the  drafts,  will  be  found  amply 
to  preserve  all  their  rights.  The  nature  of  the  security  to  be  required 
i;an  only  be  determined  upon  a  hearing  on  the  merits. 

It  is  further  contended  that,  if  the  plaintiffs  have  any  remedy,  it 
is  complete  at  law,  because  the  drafts  were  specially  indorsed.  If 
the  foot  were  as  urged,  it  would,  for  the  reasons  above  stated,  seem 
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to  be  no  groand  for  excluding  equity  jurisdiction.  But,  as  we 
understand  the  facts,  the  drafts  were  originally  indorsed  in  blank, 
and  were  only  restricted  by  the  plaintiffs'  indorsement  Thi8  does 
not  prevent  them  from  passing  by  delivery,  because  any  holder  may 
fill  up  the  blank  indorsement  directly  to  himself.    Stniih  v.  Clarke, 

Peake,  225. 

Dmnurr&r  otwrruhd. 


Amxsioak  Railway  Froo  Co.  ▼.  Hayek  akd  othsbs. 


CorparaHon^  toting  on  stock  KM  in  truM — mandamuM, 

Some  of  the  stockholders  of  a  manafactaring  oompan  j  transferred  400  shares 
to  C,  to  be  held  by  him  "  for  the  benefit  of  the  corporation ; "  and,  at  an 
election  of  officers,  C.  voted  on  th«^e  400  shares,  whereupon  the  election 
was  claimed  hj  the  persons  having  the  highest  numl>er  of  votes.  Ileld^ 
that  a  mandamus  would  issue  to  compel  the  surrender  of  the  offices  to  tha 
pers<His  having  the  highest  number  of  votes,  after  excluding  the  400 

PEnriON  for  a  writ  of  mandamus.  The  case  settles  the  rights 
of  rival  claimants  to  the  ofiSces  of  the  American  Railway  Frog  Go. 
The  facts  are  found  in  the  report  of  Wells,  J.,  which  is  as  follows : 

^'This  was  a  petition  brought  in  the  name  of  the  American  Rail- 
way Frog  Company  (a  corporation  duly  organized  under  the  laws 
of  this  commonwealth),  and  signed  'American  Railway  Frog  Co., 
by  D.  N.  Pickering,  President,'  praying  this  court  to  issue  its  writ 
of  mandamus,  declaring  Otto  Cuntz  to  have  been  duly  elected  clerk 
of  said  corporation  and  of  its  board  of  directors,  Charles  S.  Lincoln, 
Daniel  N.  Pickering,  Alonzo  Bridges,  Otto  Cuntz,  Isaac  M.  Cate, 
James  Power  and  Edward  G.  Allen,  duly  elected  directors,  and 
Isaac  M.  Cate,  treasurer,  and  commanding  George  U.  Hood  and 
Aaron  N.  Clark  to  deliver  to  Cuntz,  clerk  as  aforesaid,  and  to  Cate, 
treasurer  as  aforesaid,  all  the  books  and  papers  of  the  coiporation, 
respectively  held  by  said  Hood  and  Clai*k. 

"A  rule  was  granted  to  show  cause  why  mandamus  should  not 
imo.  And  an  answer  was  put  in,  signed  by  John  A.  Haven,  M<»ses 
M.  Rounds,  Aaron  N.  Clark  and  George  H.  Hood,  in  which  they 
Vol.  IIL— 48 
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denied  that  the  matters  set  forth  in  the  petition  were  sofficient,  in 
law,  to  entitle  the  parties  thereto  to  have  or  maintain  a  writ  of 
mandamus;  denied>  also,  that  Pickering  was  president  of  the  corpo- 
ration,  and  authorized  to  present  the  petition  in  its  behalf;  alleged 
that  400  shares,  mentioned  in  the  petition  as  bebnging  to  the  cor* 
poration,  and  as  held  by  Clark  for  its  benefit,  and  upon  which,  there- 
fore, the  petition  claimed  that  the  corporation  had  no  right  to  vote, 
belonged  to  Clark,  and  that  he  had  fall  right  to  represent  and  vote 
upon  them ;  admitted  that  Cuntz  and  Cate  demanded  from  Hood 
and  Clark  the  books  and  papers  of  the  corporation,  bnt  alleged  that 
Hood  and  Clark  held  them  as  officers  of  the  corporation ;  and  also 
alleged  that  the  corporation  was  a  private  corporation,  established 
for  pecuniary  gain,  and  not  charged  with  duties  of  a  public  nature, 
or  affecting  the  public  interest ;  and  that,  for  the  above  reasons,  the 
prayer  of  the  petition  should  not  be  granted. 

"At  the  hearing  (it  having  been  agreed  that  the  same  effect 
should  be  given  to  said  hearing  as  if  it  was  upon  a  writ  issued  in 
the  alternative)  it  appeared  that  this  corporation  was  organized  in 
1866,  for  the  purpose  of  manufacturing  and  selling  railway-frogs, 
but  it  did  not  appear  that  it  had  done  any  business  in  manufactur- 
ing or  selling ;  that  the  whole  number  of  shares  into  which  the  cap- 
ital stock  was  divided  was  2,000 ;  that  said  shares  were  issued  to 
various  parties,  and  among  others  to  Aaron  K  Clark  (and  it  was 
not  disputed  that  all  the  stock  had  been  properly  issued  to  the 
original  stockholders) ;  that  400  shares  were  afterward  transferred 
by  different  stockholders,  from  shares  held  by  them,  to  Aaron  N. 
Clark,  to  hold  for  the  benefit  of  the  corporation ;  that  the  stock 
journal  and  stock  ledger  showed  that  some  of  these  shares  were 
transferred  from  Aaron  N.  Clark  to  Aaron  N.  Clark,  treasurer,  and 
all  of  them  were,  by  said  journal  and  ledger,  charged  to  Clark  as 
treasurer  of  the  corporation ;  that  by  the  by-laws  the  affairs  of  the 
corporation  were  to  be  managed  by  a  board  of  directors,  consisting 
of  seven  persons,  to  be  chosen  at  the  annual  meeting ;  that  one  of 
them  was  to  be  chosen  by  said  board  president  of  the  corporation  ; 
that  th6  by-laws  did  not  provide  or  determine  what  number  or  in- 
terest should  constitute  a  quorum  at  a  stockholders'  meeting;  that 
a  clerk  and  a  treasurer  of  the  corporation  were  also  to  be  chosen  at 
eaid  annual  meeting ;  that,  at  the  annual  meeting  held  in  Novem- 
ber, 1867,  Daniel  N.  Pickering,  John  A.  Haven,  Moses  M.  Roundsi 
AaroivN.  Clark,  George  H.  Hood,  Alonzo  Bridges,  and  Edward  G. 
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Allen  were  chosen  directors,  George  H.  Hood  clerk,  and  Aaron  K 
Glark  treasurer  thereof;  that,  at  the  annual  meeting  held  Novem- 
ber 5, 1868,  it  was  nnanimouslj  voted  to  proceed  to  the  election  of 
a  derk  for  the  ensuing  year  by  a  stock  vote,  Clark  voting  on  saii 
shares  without  objection ;  that  thereupon  a  stock  vote  was  taken 
for  clerk,  and  the  number  of  shares  voted  on  were  1933,  including 
the  400  above  mentioned,  held  by  Clark ;  that  of  these  1933  Otto 
Guntz  had  868,  and  Oeorge  H.  Hood  had  1065,  including  in  said 
last  number  the  said  400  shares;  that,  a  discussion  having  risen  as 
to  the  legal  right  of  Clark  to  vote  on  said  400  shares,  Clark  was 
authorized  by  a  majority  of  the  board  of  directors  to  vote  upon 
them ;  that  the  meeting  was  subsequently  adjourned  to  meet  on 
November  12,  when  a  committee,  appoints  to  investigate  the  legal 
points  relating  to  Clark's  right  to  vote,  were  to  report ;  that,  at  the 
adjourned  meeting,  Clark,  who  had  been  in  the  mean  time  author- 
ized by  the  board  to  represent  said  shares,  made  a  motion  to  ad- 
journ to  the  first  Wednesday  of  November,  1869,  tlie  committee 
having  reported  that  they  could  not  agree;  that,  a  stock  vote  hav- 
ing been  called  for,  1988  shares  were  voted  on,  of  which  928  were  in 
the  negative,  and  1060,  including  said  400  held  by  Clark,  were  in 
the  affirmative  and  in  favor  of  adjournment ;  that  the  pivsiding 
officer  then  declared  the  meeting  adjourned,  and  left  the  chair ; 
that  certain  stockholders,  holding  a  majority  of  the  shares  in  the 
corporation  exclusive  of  the  said  400,  being  of  opinion  that  said 
vote  was  in  the  negative,  remained  and  made  choice  of  a  presiding 
officer;  that,  it  being  claimed  by  them  that  Cuntz  had  been  de- 
clared elected  clerk  at  the  previous  meeting,  he  was  then  duly 
sworn  (but  it  was  denied  by  the  defendants  that  he  was  so  declared 
to  be  elected ) ;  that  said  stockholders  proceeded  to  elect  a  board  of 
directors,  and,  upon  a  stock  vote  being  taken,  868  shares  were  voted 
on,  and  Charles  S.  Lincoln,  Daniel  N.  Pickering,  Alonzo  Bridges, 
Otto  Cuntz,  Isaac  M.  Cate,  James  Power  and  Edward  6.  Allen  were 
chosen  directors,  and  Isaac  M.  Cate  treasurer,  each  receiving  in  hia 
favor  a  majority  of  all  the  shares  in  the  corporation,  excluding  said 
400  shares  ;  that  said  meeting  was  then  adjourned,  and  a  meeting 
of  the  persons  last  above  named,  claiming  to  be  the  board  of  direc* 
tors  for  the  then  ensuing  year,  was  held,  at  which  meeting  Picker- 
ing was  elected  president  of  the  corporation,  and  Cuntz  clerk  of  the 
board  of  directors ;  that  Cuntz  and  Cate,  by  order  of  the  said  per- 
■ons  thus  chosen  as  the  board  of  directors,  made  a  written  demand 
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upon  Hood  and  Clark,  respectively,  for  those  books  and  papers  of 
the  corporation,  of  which  the  clerk  of  the  corporation  and  the  clerk 
of  the  board  of  directors  and  the  treasurer  were  proper  custodians; 
and  that  a  vote  was  passed  at  a  meeting  of  said  persons,  thus  claim* 
ing  to  act  as  the  board  of  directors,  authorizing  tiie  president  elected 
by  them  to  employ  counsel  and  take  all  proper  steps  to  obtain  legal 
possession  thereofl 

^^  It  ^Iso  appeared  that  the  parties  thus  claiming  to  be  the  newly 
elected  board  of  directors  filed  a  bill  in  equity  against  Haven, 
Bounds,  Clark,  Hood  and  Bridges,  for  a  writ  of  injunction  to  re- 
strain them  from  selling  any  property  of  the  corporation,  and 
more  particularly  from  selling  and  transferring  said  400  shares, 
or  any  of  them,  and  from  acting,  or  pretending  to  act,  as  directors 
and  clerk  and  treasurer,  and  that  they  might  be  ordered  to.  restore 
all  the  books  and  papers  of  the  corporation  to  those  of  the  petition- 
ers who  constituted  the  newly  elected  board  of  directors,  and  for 
general  relief. 

"  Upon  the  foregoing  facts  it  is  reserved  for  the  ftiU  court  to 
decide  whether  a  peremptory  mandamus  should  issue,  in  whole  or 
in  part,  as  prayed  for,  or  the  petition  be  dismissed.'^ 

C.  A.  Welchy  for  petitioners. 

A.  ChurchiJly  for  respondents, 

Ambs,  J.  This  petition  raises  three  questions :  Isi  Were  Otto 
Cnntz  and  the  five  others,  whose  names  are  joined  with  his,  duly 
elected  at  the  annual  meeting  of  the  company  to  the  offices  which 
are  claimed  for  them  respectively  ?  2d.  If  they  were  so  elected,  will 
mandamus  lie  for  the  purpose  of  compelling  these  respondents,  who 
claim  the  same  offices,  to  give  up  the  books  and  papers  of  the  com- 
pany in  their  possession  ?  3d.  If  mandamus  will  lie,  are  the  cir- 
cumstances of  the  case  of  such  a  character  that  the  court,  in  the 
exercise  of  a  sound  judicial  discretion,  ought  to  direct  the  issue  of 
that  writ? 

The  case  finds  that  the  capital  stock  was  divided  into  2,000 
shares,  all  of  which  were  properly  issued  to  the  original  stock* 
holders;  and  that  sometime  afterward  400  of  these  shares  were 
transferred  by  some  of  the  stockholders  to  Aaron  N.  Clark  **to 
hold  for  the  benefit  of  the  corporation."    If  these  transfers  had 
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been  made  directly  to  the  corporation,  without  the  intervention  of  a 
imstee,  it  wonld  hardly  be  contended  that  it  woald  thereby  become 
entitled  to  vote  at  a  meeting  of  stockholders.  A  corporation  cannot 
literally  be  one  of  its  own  stockholders  in  the  fUU  sense  of  that 
turm.  Such  a  transfer  might  not  operate  as  a  mere  summder  or 
cancellation  of  stock,  unless  so  intended.  It  wonld  not  diminish 
the  amount  of  the  capital,  nor  necessarily  reduce  the  number  of 
shares.  The  corporation  might  perhaps  receive  such  a  transfer,  and 
hold  the  stock  so  conveyed  to  it,  for  the  purpose  of  re-issue  to  new 
subscribers  or  purchasers.  By  the  terms  of  the  transfer,  Clark 
holds  ^'for  the  benefit  of  the  corporation,''  and  of  course  subject  to 
its  order.  This  is  the  extent  of  his  trust  Nothing  in  the  nature 
of  it  makes  it  necessary  that  he  should  vote,  as  the  holder  of  those 
shares.  There  is  no  apparent  reason  why  h^  not  being  beneficially 
or  practically  the  owner  of  them,  should  be  endowed  with  the 
privilege  of  controlling  400  votes  according  to  his  own  judgment 
or  pleasure,  especially  when  it  is  taken  into  consideration  that 
the  corporation  for  which  he  holds  them  has  no  right  of  voting  in 
any  event  It  is  easy  to  see  that  any  such  privilege  would  not  only 
be  unreasonable  and  unfair,  but  might  lead  to  great  abuses.  The 
position  of  these  shares,  in  our  judgment,  is  the  same,  to  all  intents 
and  purposes,  so  far  as  the  right  of  voting  upon  them  is  concerned, 
as  if  they  were  held  directly  by  the  corporation  itself;  and,  untO 
they  are  sold  and  transferred  by  its  authority,  the  right  of  voting 
upon  them  is  suspended.  Ex  parte  Holmes^  5  Cow.  426 ;  Ex  parti 
WillcockSy  7  id.  402.  It  follows,  then,  that,  at  the  annual  meeting  in 
question,  the  votes  on  these  400  shares  ought  not  to  have  been 
received  or  counted ;  that  the  whole  number  of  competent  and 
l^al  votes  was  1533,  and  no  more ;  that  Cuntz  and  his  five  asso- 
ciates received  a  clear  majority  of  these  votes ;  and  that  they  were 
duly  elected  to  the  offices  claimed  for  them  respectively  in  the 
petition. 

We  then  come  to  the  second  question,  namely :  Whether  this  is 
one  of  the  cases  in  which  the  court  has  the  power  to  issue  the  writ  of 
|ieremptory  mandamus.  We  must  consider  this  petition  as  the 
petition  of  the  corporation.  The  respondents  are  not  its  officers, 
but  are  mere  intruders  and  wrong-doers,  their  term  of  office  having 
expired.  In  the  case  of  a  public  office  or  corporation,  it  is  not 
denied  that  this  writ  might  issue  if  the  petitioner's  title  were  first 
made  out    It  is  well  settled  that  it  can  be  granted,  for  instance,  to 
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compel  a  town  clerk,  or  a  clerk  of  a  public  corporation,  whose  office 
has  expired,  to  deliver  over  to  his  successor  the  common  seal,  books, 
papers  and  records  of  the  coi-poration,  which  had  belonged  to  hi* 
custody.  Some  of  the  cases  go  so  far  as  to  say,  that  ^^  indeed  it  Ue^ 
to  any  person  who  happens  to  have  the  books  of  a  corporation  in 
his  possession  and  refuses  to  deliver  them  up.  In  fact  it  is  the 
peculiar  and  appropriate  remedy  in  such  a  case."  Rexy.  Wild- 
man,  2  Stra.  879 ;  2  Kyd  on  Corp.  301 ;  Angell  &  Ames  on  Corp. 
(6th  ed.)  §  707,  and  cases  cited.  St.  Luhfs  Church  v.  Slacks 
7  Cush.  226.  It  is  described  by  Lord  Mansfield  as  a  very 
beneficial  writ,  which  may  be  issued  by  the  court  where  there  is  no 
other  specific  remedy.  77ie  King  v.  Commissioners  of  Land  Tax^ 
1  T.  R  148.  It  will  not  be  granted  where  the  applicant  has  another 
iidequate,  specific  legal  remedy.  Rex  v.  Barkery  3  Burr.  1267 ;  Tl^e 
King  v.  Bishop  of  Chester y  1  Term  R  404;  2  Kyd  on  Corp 
297 ;  In  re  Wldte  River  Banky  23  Vt  478.  But  the  remedy,  in 
order  to  be  a  bar  to  the  issuing  of  the  writ,  must  not  only  be 
adequate  but  also  specific ;  and  damages  recoverable  for  the  violation 
of  the  right  are  not  such  specific  remedy.  In  the  case  at  bar,  it  is 
difficult  to  see  in  what  way  the  petitioners  can  obtain  such  adequate 
and  specific  relief,  if  their  petition  should  be  refused.  The  same 
400  illegal  votes  that  have  created  the  difficalty  may  perhaps 
be  employed  to  render  it  permanent 

The  respondents  insist,  however,  that,  inasmuch  as  they  are 
actually  in  possession  of  the  offices  in  question,  under  a  claim  of 
right,  and  exercising  the  fanctions  annexed  to  them,  the  only  mode 
of  controverting  their  title  is  by  a  writ  of  qtu>  warranto.  The  fact 
that  the  offices  are  de  facto  filled  and  occupied  by  rival  claimants  is 
by  no  means  decisive,  and  perhaps  not  very  material,  upon  this 
point  Borough  of  Bossing,  2  Stra.  1003 ;  Borough  of  Aberystwithy 
id.  1157 ;  Corporation  of  Scarborough,  id.  1180 ;  The  King  t.  Bed- 
ford Level  Co.,  6  East,  356.  It  has  been  so  decided  in  the  case  of 
conflicting  claims  to  the  office  of  county  commissioner.  Strong, 
petitioner,  20  Pick,  484.  Also  in  the  case  of  members  of  a  school 
committee.  Conlin  v.  Aldrich,  98  Mass.  557.  It  may  be,  that,  if  a 
petition  for  mandamus  were  literally  in  the  name  and  for  the  benefit 
of  a  claimant  of  an  office  against  an  actual  incumbent,  the  parties 
would  be  left  to  a  quo  warranto ;  but  however  that  may  be,  the 
oase  of  Si.  Luk^s  Church  v.  Slack,  7  Cush.  226,  seems  decisive  upon 
the  point  that,  in  the  case  of  a  public  corporation,  a  mandamui 
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may  isaue  on  its  petition  against  persons  claiming  to  hold  ita 
offices. 

Upon  the  third  of  the  questions  raised  by  the  case  at  bar,  it  ia 
claimed  that,  as  the  writ  of  mandamus  is  not  a  writ  of  right,  but  ia 
iinly  to  be  granted  at  the  discretion  of  the  court,  in  view  of  all  the 
circumstances,  the  present  is  not  a  proper  case  for  the  exercise  of 
that  discretion.  The  respondents  insist  that,  even  upon  the  as- 
sumption that  the  object  of  the  petition  is  to  compel  them  to  do 
what  they  are  bound  in  duty  to  do,  and  what  the  petitioners  have  a 
clear  and  manifest  right  to  have  done,  and  upon  the  assumption 
also  that  the  petitioners  have  no  adequate  specific  remedy  except 
what  the  writ  would  give  them,  yet  the  writ  is  only  to  be  issued  for 
public  purposes,  and  to  compel  the  performance  of  public  duties, 
and  for  that  reason  ought  not  to  be  granted  on  the  present  occasion. 
This  objection  is  the  only  one  that  has  given  us  any  considerable 
embarrassment  It  is  insisted  that  this  company,  although  called  a 
corporation,  diflTers  very  little  from  a  mere  copartnership ;  that  it  ia 
in  fact  a  mere  association  for  trading  purposes ;  that  it  is  not  con- 
cerned with  any  public  charity,  or  trust,  or  institution,  or  any 
public  interest  of  any  kind,  and  that  its  affairs  are  not  matters  of  pub- 
lic concern  in  such  a  sense  as  to  justify  the  exercise  by  the  court  of 
any  extraordinary  power. 

The  writ  is  defined,  by  the  earlier  writers,  as  a  high  prerogative) 
writ,  flowing  from  the  king  himself  sitting  in  the  court  of  king's 
bench,  superintending  the  police  and  preserving  the  peace  of  the 
country;  and  it  is  also  called  one  of  the  flowers  of  that  court — a 
definition  which  throws  very  little  light  upon  the  question  as  to  the 
occasions  that  will  require  or  justify  its  issue.  The  old  rule  un- 
doubtedly was,  that  it  was  only  to  be  issued  in  cases  of  public 
interest  or  having  some  relation  to  public  offices  or  rights ;  but  in 
Qie  time  of  Lord  Mansfield  a  more  liberal  doctrine  was  established, 
and  the  writ  was  used  more  freely.  On  a  review  of  the  authorities, 
it  seems  substantially  certain  that  it  is  by  no  means  confined  to 
cases  of  a  public  nature,  or  to  public  corporations.  It  has  often 
been  issued  in  cases  where  the  corporation  partook  very  slightly,  if 
at  all,  of  a  public  character,  and  where  the  question  in  controversy 
was  rather  upon  some  matter  of  private  right  SchriverCs  Case, 
2  Stra.  832 ;  Bex  v.  Wildman,  id.  879.  Thus,  to  compel  the  swear- 
ing in  of  a  director  in  the  Amicable  Assurance  Company,  apompany 
chartered  by  the  crown  {Anonymous,  2  id.  696) ;  to  compel  a  trading 
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company  to  admit  a  member  (Dacosta  ▼.  Russia  Co^  id.  783) ;  to 
compel  a  company  to  admit  a  Quaker  on  his  affirmation,  he  refusing 
to  be  sworn.  Rex  ▼.  Turkey  Co^%  Burr.  999.  See  also  WhiUfs  Case^ 
2  Ld.  Raym.  1004:  2  Eyd.  on  Corp.  299.  The  more  recent 
English  cases  on  the  subject  are  of  the  same  general  tendency,  and 
some  of  them  perhaps  depart  rather  more  widely  from  the  ancient 
rule  than  any  of  the  decisions  o^  the  American  courts.  For  instanoe, 
it  has  been  granted  to  compel  the  master  of  a  corporation  to  affix 
the  seal  to  an  instrument  legally  executed  by  the  majority  {The 
Queen  Y.  Kendall^  1  Q.  B.  366) ;  to  compel  a  company  to  enter  upon 
its  books  the  probate  aiid  wdl  of  a  f^lic^Ac'^older  {TTieKingy.  Wor* 
cester  <£  hir-niinghain  Canal  Cn.^  1  Man.  &  ByL  529) ;  to  compel  a 
joint^stock  company  t.*^  pay  the  amount  of  an  award  against  them 
( 77ie  King  y.  Si.  Katharine  Dock  Co.^  4  B.  &  Ad.  360) ;  co  compel  one 
manager  of  a  charity  to  deliver  vu  another  one  key  of  a  coffer,  where 
each  is  authorized  to  have  one  (f«nd  it  was  held  to  be  no  objection 
to  the  rule,  that  it  was  a  private  cnarity).  The  Quee^.  y.  Abrahams, 
4  Q.  B.  ir»7. 

In  our  own  country  the  writ  hab  been  issued  in  the  case  of  cor- 
porations and  claims,  some  ot  which,  at  least,  might  more  properly 
be  called  private  than  public,  namely,  to  restore  bank  directors  who 
had  been  refused  the  exercise  of  their  rights  as  uirectors  by  a 
majority  of  the  board  {Prieur  v.  Commercial  Eank^  7  La.  509) ; 
to  restore  a  member  of  a  navigation  company  who  had  been  im- 
properly disfranchised  (Ddacy  v.  Neuse  River  Navigation  Co.^  1 
Hawks,  274) ;  to  maintain  ILe  right  of  a  bank  director  to  see  the 
discount  book,  although  his  associates,  from  a  belief  that  he  was 
unfriendly  to  the  interests  of  the  corporation,  had  by  a  resolution 
directed  the  cashier  to  refuse  to  show  it  to  him  (People  v.  Tliroop^ 
12  Wend.  183) ;  to  restore  a  trustee  of  a  private  academic  corpora- 
tion, though  no  emoluments  were  attached  to  the  office  {Fuller  r 
Plainfield  Academic  ScJwolf  6  Conn.  532) ;  to  restore  members  of 
private  corporations  for  charitable  purposes,  illegaUy  expelled. 
Commonwealth  v.  Oerman  Socieiyy  15  Penn.  Si  251.  In  the  case 
of  Barrows  v,  Massachusetts  Medical  Socieh/^  12  Gush.  402,  this 
court  refused  to  grant  the  writ  to  compel  the  restoration  of  a 
member  who  had  been  expelled,  on  the  ground  that  it  did  not 
appear  that  he  had  been  wrongfully  expelled. 

In  a  matter  depending  upon  a  sound  judicial  discretion,  it  is 
difficult  and  perhaps  impossible,  from  the  nature  of  the  case,  to  lay 
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down  in  advanoe  a  precise  and  inflexible  rule  to  ii^ovem  the  exercise 
of  that  discretion.  Some  of  the  text-books  go  so  fSar  as  to  say  that 
the  writ  is  never  issued  except  in  the  case  of  public  persons  or 
officers,  or  to  compel  the  performance  of  public  duties.  Tapp.  on 
Mand.  12.  They  all,  however,  agree  in  adopting  Lord  Mansfield's 
rule,  that  the  value  of  the  matter  and  the  degree  of  its  public  impor- 
tance are  not  to  be  too  nicely  and  scrupulously  weighed. 

There  are  two  English  cases  that  must  not  be  overlooked.  One 
of  them  {The  King  v.  Bank  of  Englandy  2  B.  &  Aid.  620)  was  upon 
an  application  by  a  stockholder  of  that  bank  for  a  mandamus  to 
compel  the  governor  and  company  of  the  bank  to  produce  their 
accounts  and  make  a  dividend  of  the  profits.  The  court  refused  to 
grant  the  writ,  Abbott,  C.  J.,  saying:  "This  is  an  application  for 
a  mandamus  to  a  trading  corporation,  at  the  instance  of  an  indi- 
ridual  member,  to  compel  his  copartners  to  produce  their  accounts 
of  profit  and  loss,  and  to  divide  their  profits,  if  any  there  be.  The 
examination  of  the  accounts  of  a  trading  company  may  be  efl*ectu- 
ally  entered  into  in  the  court  of  chancery,  but  this  court  is  a  very 
unfit  tribunal  for  such  a  subject.  A  mere  trading  corporation  dif- 
fers materially  firom  those  which  are  intrusted  with  the  government 
of  cities  and  towns,  and  therefore  have  important  public  duties  to 
perform.  No  instance  has  been  cited  in  which  the  court  has  granted 
a  mandamus  to  a  corporation  like  the  present,  and  I  think  we 
ought  not  now  to  establish  the  precedent  Best,  J.,  said :  "  If  we 
were  to  grant  this  rule,  we  should  make  ourselves  auditors  to  all  the 
•fading  corporations  in  England.''  The  other  case  ( Tlie  King  v« 
London  Assurance  Co.,  5  B.  &  Aid.  899)  was  a  petition  for  amanda* 
mus  to  compel  a  transfer  of  shares  standing  in  the  name  of  a  bank- 
rupt stockholder  to  his  assignees.  The  court  say:  "We  are  not 
aware  of  any  instance  of  a  mandamus  like  the  present  having  ever 
oeen  granted,  and  if  we  were  to  grant  this,  we  should  be  called  upon 
to  interfere  in  all  cases  of  dispute  between  the  members  of  private 
corporations.  This  company,  although  carried  on  under  a  royal 
charter,  is  a  mere  private  partnership.  But  the  writ  of  mandamus 
is  a  high  prerogative  writ,  and  is  confined  to  cases  of  a  public 
nature.    Rule  refused." 

Both  of  the  above  were  cases  against  a  corporation,  In  that  respect 

difiering  from  the  case  at  bar.    It  is  very  manifest  that  neither  of 

them  would  have  justified  the  issue  of  the  writ    But  it  is  equally 

manifest  that  the  impropriety  of  issuing  the  writ  in  those  cases  had 

Vol.  in.— 49 
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very  little  to  do  with  the  question  whether  the  corporation  was  of 
a  public  or  a  private  character.  The  real  difficulty  was  in  the 
nature  of  the  applicant's  interest,  and  the  character  of  the  investi- 
gation proposed.  The  court  might  well  refuse  to  be  the  auditor  of 
accounts  for  a  trading  company.  It  is  not  claimed  that  the  process 
of  mandamus  against  a  corporation  is  suitable  or  proper  for  the 
investigation  of  the  details  of  commercial  business,  or  for  the 
adjustment  of  matters  in  the  nature  of  partnership  accounts.  The 
case  at  bar  is  not  a  process  of  a  private  stockholder  against  a  corpo- 
ration, but  a  petition  by  the  corporation  to  protect  itself  in  the 
enjoyment  of  its  chartered  rights,  and  to  secure  to  itself  the  benefit 
of  a  due  and  legal  organization.  ^^  There  has  been  a  good  deal  of 
refinement  and  subtlety  in  the  distinctions  which  have  been  applied 
to  the  decision  of  questions  of  this  kind,  so  that  it  is  not  very  easy 
to  say  when  a  mandamus  ought  to  be  granted,  or  nof  Grant  on 
Corp.  272.  It  is  very  clear  that  it  ought  not  to  be  granted  where 
the  court  can  see  that  the  question  arises  merely  from  an  indisposi- 
tion of  the  minority  to  be  controlled  by  the  majority;  or  where  it 
16  sought  merely  for  the  auditing  of  accounts,  or  settling  disputes 
such  as  arise  among  copartners,  or  going  into  the  details  of  com- 
mercial affairs.  The  refusal  of  the  writ  in  such  cases  does  not 
uppear  to  stand  upon  the  ground  that  the  court  will  not  so  interfere 
with  private  corporations;  '* because  it  often  has  so  interfered.** 
Grant  on  Corp.  272.  But  we  think  that  a  writ  of  mandamus  might 
very  properly  issue  on  the  application  of  a  manufacturing  corpora- 
tion, where  it  is  essential  to  justice,  in  the  way  of  securing  the 
■benefits  of  its  charter,  or  the  due  and  proper  observance  of  the  laws 
in  relation  to  its  organization.  The  case  at  bar  presents  an  instance 
in  which  a  minority  of  the  stockholders,  by  the  use  of  illegal  votes, 
have  usurped  powers  that  do  not  belong  to  them,  and  have  deprived 
the  majority  of  its  power  to  govern.  We  do  not  think  that^  under 
such  circumstances,  and  in  the  exercise  of  our  discretion,  the  man- 
damns  should  be  refused  for  the  sole  reason  that  the  party  seeking 
fodress  is  a  manufacturing  corporation. 

Peremptory  mandamiu  to  iseue. 
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Newhall  and  Wife  v.  Ljiin  Five  Cents  Sayings  Bank. 

Nkwhall  jljsd  Wifb  V.  Lynn  Five  Cbnts  Savings  Bane  and 

Others. 

(101  Maa8.428.) 
Husband  and  to^fe^right  of  dov>er  in  mortgaged premueS'-iurpiui  (tfUr  taU 

The  wife's  inclioate  right  of  dower,  in  lands,  which  were  mortgaged  at  the 
time  her  husband  became  the  owner  thereof,  ceases  at  the  sale  of  the  lands, 
during  the  life-time  of  the  husband,  under  a  power  in  the  mortgage,  and 
she  is  not  entitled  to  a  share  in  the  surplus. 

Bill  iu  equity  to  obtain  possession  of  a  portion  of  the  Burplua 
arising  fix)m  the  sale  of  mortgaged  premises.  The  case  was  heard 
before  Colt,  J.,  and  the  following  facts  were  reported  to  the  full 
court :  Nichols  was  the  owner  of  an  estate  in  fee  in  Lynn,  which 
lie  mortgaged  to  the  Lynn  Five  Cents  Savings  Bank,  by  a  deed  con- 
taining a  power  of  sale, "  which  sale  shall  forever  be  a  pei'petual  bar, 
both  in.  law  and  in  equity,  against  the  said  grantor,  his  heirs  and 
lissigns,  and  all  persons  claiming  under  him  or  them,  from  all  rights 
and  interests  in  the  premises."  The  mortgagee,  the  bank,  was  also 
directed  therein,  "  out  of  the  money  arising  from  such  sale,  to  retain 
all  sums  then  secured  by  this  deed,  paying  the  surplus,  if  any,  to  tho 
grantor  or  his  assigns.'*  Tho  estate  was  then  conveyed  by  Nichols 
to  Newhall,  at  that  time  tlie  husband  of  Maria  B.  NewhalL  The 
conveyance  was  subject  to  the  mortgage,  which  was  not  redeemed 
by  Newhall,  who  became  bankrupt  in  September,  1867 ;  and  the 
estate  was  sold,  under  the  power  in  the  mortgage,  in  July,  1868. 
After  satisfying  the  debt  secured  by  the  mortgage,  tliere  remained  a 
considerable  surplus,  which  the  wife  of  Newhall  now  claims  should 
be  divided  between  herself  and  tho  assignees  in  bankruptcy  of  her 
husband.    The  assignees  claim  the  whole  surplus. 

R.  D.  Smithy  for  Mrs.  Newhall,  cited  the  Gen.  Stats.,  ch.  90,  §  2; 
S}U>w  T.  Stevens,  15  Mass.  278;  Denton  v.  Nanny,  8  Barb.  618; 
Vartie  v.  Underwood,  18  id.  561;  ffeth  v.  Cocke,  1  Rand.  344, 
Gardner  v.  Hooper,  3  Gray,  404 ;  Davis  v.  Newton,  6  Mete  543,  and 
cases  cited ;  Russell  v.  Rumsey,  35  111.  362 ;  Rose  v.  Sanderson,  38 
id.  247;  1  Scrib.  on  Dow.  480;  Mills  v.  Van  Voorliies,  20  N.  T. 
412;  Stor/s  Eq.,  §§  1411, 1412;  Jackson  v.  Edwards,  7  Paige,  391 ; 
Weaver  v.  Oregg,  6  Ohio  St.  ^47 ;  Burns  v.  Lynde,  6  Allen,  305, 
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J.  D.  Ballf  for  the  assignees. 

Newhall  died  after  the  filing  of  the  first  bill,  and  a  supplemental 
bill  was  filed  after  the  argument  in  the  case. 

Colt,  J.  The  wife^s  inchoate  right  of  dower  in  the  equity  o.*  re- 
demption in  lands,  of  which  her  husband  becomes  seized,  su  jjeot  to 
a  mortgage  valid  against  him,  or  in  which  she  has  released  her  right 
to  dower,  is  recognized  as  a  valuable  interest  in  her.  It  is  regarded 
as  something  more  than  a  mere  possibility,  although  it  becomes  con- 
summate only  when  she  survives  her  husband.  Her  husband  can- 
not deprive  her  of  it,  but  it  is  liable  to  be  defeated  by  a  foreclosure 
of  the  mortgage  in  his  life-time,  or  by  her  own  voluntary  act  Qen. 
Stats.,  ch.  90,  §  2 ;  ch.  107,  §  38 ;  and  ch.  140,  §  144. 

It  has  been  held  that  this  right  is  entitled  to  protection,  in  favor 
of  the  wife,  against  extinguishment  by  foreclosure,  especially  when 
the  husband  has  parted  with  his  whole  estate  in  the  land  and  can 
no  longer  be  regarded  as  representing  the  interests  of  his  wife.  And 
a  bill  to  redeem,  brought  by  her,  was  maintained  in  Davis  v.  Weilh 
ereUy  13  Allen,  60.  She  has  been  allowed  to  maintain  a  suit  in 
equity  to  set  aside  a  deed  purporting  to  release  this  right,  which  had 
been  executed  in  blank  and  afterward  filled  up.  Burns  v.  Lynde, 
6  Allen,  305. 

In  the  case  at  bar,  the  husband  became  seized,  during  coverture^ 
of  an  equity  to  redeem  land  from  a  mortgage  given  by  one  Nichols 
to  the  defendant  bank,  containing  a  power  of  sale  which,  when  exe- 
cuted, was  therein  declared  to  be  a  perpetual  bar,  both  in  law  and 
equity,  against  the  grantor,  his  heirs  and  assigns,  and  all  persona 
claiming  under  him  or  them,  from  all  rights  and  interest  in  the 
premises,  and  which  authorized  the  bank  to  retain,  out  of  the  money 
arising  from  the  sale,  all  sums  thereby  secured,  paying  the  surplus, 
if  any,  to  the  grantor  or  his  assigns.  This  mortage  was  regularly 
foreclosed  by  a  sale  under  the  power,  during  the  life-time  of  the 
husband.  And  the  wife  now  asks  that  she  may  be  allowed  to  share 
in  the  surplus  proceeds,  and  that  the  same  be  apportioned  by  a 
decree  of  this  court  between  her  husband's  assignees  in  bankruptcy 
and  herself! 

We  are  of  opinion  that  there  is  no  case  shown  for  the  interference 
a'  a  court  of  equity,  exercising  only  ordinary  powers  in  addition  to 
those  specially  granted.  The  wife  is,  indeed,  often  without  the 
means  to  pay  the  mortgage  debt,  in  these  cases.    The  husband  may 
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be  unwilling  or  unable  to  pay.  And  the  estate  may  be  worth  and 
actually  sell  for  much  more  than  the  mortgage  debt,  and  yet,  if  the 
Bale  be  honestly  and  fairly  made,  her  right  in  the  property  and  its 
proceeds  is  gone.  The  title  of  her  husband  in  the  real  estate  in 
which  she  claimed  an  interest  has  been  wholly  defeated  by  a  para- 
mount' title  in  the  mortgagee.  His  right  of  redj^mption  has  been 
converted  into  a  claim  upon  the  surplus  money  in  the  hands  of  the 
mortgagee.  The  contingency  has  arisen  to  which  her  inchoate  right 
of  dower  was  originally  subject.  Her  husband's  estate  in  the  land 
was  subject  to  be  converted  into  personalty  by  a  sale  under  the 
mortgage.  It  has  been  so  converted,  and  belongs  to  those  who  are 
entitled  to  his  personal  estate.  Varnum  v.  Meserve,  R  Allen,  158. 
At  any  time  before  the  sale,  as  we  have  seen,  she  could  bring  her  bill 
to  redeem,  and  protect  herself  sufQciently  against  an  unreasonable 
refusal,  on  the  part  of  her  husband's  assignees,  to  pay  the  mort- 
gage, especially  when  such  refusal  is  with  intent  to  defeat  her  inter- 
est, by  suffering  a  sale  to  be  made.  It  is  too  late,  after  a  foreclosure, 
and  a  conversion  of  the  estate  into  money,  for  an  application  on  her 
part  to  share  in  the  proceeds.  She  is  as  much  barred  of  her  right 
as  if  the  fonK;losure  had  been  without  sale,  by  entry  for  breach  of 
condition,  and  lapse  of  time.  Pitts  v.  Aldrich,  11  Allen,  39.  Fore- 
elosare  by  sale  is  declared  to  be  effectual  to  bar  all  claim  or  possi- 
bility of  dower  in  the  property.  Oen.  Stats.,  ch.  140,  §  44. 

It  is  urged  against  this,  that,  the  mortgage  debt  having  been  paid, 
the  mortgagee  now  holds  a  fund,  consisting  of  the  surplus  in  his 
hands,  which  is  substituted  for  the  equity  of  redemption  in  which 
the  wife  has  equitable  rights.  But  neither  the  doctrine,  which  re- 
quires the  assignees  of  the  husband  in  bankruptcy  to  make  a  settle- 
ment upon  her  out  of  her  choses  in  action  assigned  to  them,  nor  the 
principle  of  equitable  conversion,  by  which  effect  is  given  to  the 
contracts  of  parties,  and  money  is  treated  as  land,  or  land  as  money, 
in  furtherance  of  their  intentions,  seems  to  us  to  support  this 
claim. 

We  are  referred  to  no  decisions  which  have  the  weight  which 
belongs  to  the  decisions  of  courts  of  final  resort,  in  which  the  power 
here  invoked  has  been  exercised.  Two  cases  are  cited  from  New 
York  in  support  of  it — Denton  v.  Nanny,  8  Barb.  618,  and  Vartu 
r.  Underwoody  18  id.  561.  These  do  not  appear  to  have  been 
affirmed  by  the  court  of  appeals.  And  there  are  many  cases  in  the 
oourts  of  that  State  in  which  the  contrary  is  held.  Tittis  v.  Neihon, 
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6  Johns.  Ch.  45 ;  Bell  v.  Mayor  of  New  York,  10  Paige,  49.  In 
Frost  T.  Peacock,  4  Edw.  Ch.  678,  where  the  husband  died  after  pale 
and  confirmation,  but  before  the  money  had  been  distributed,  it 
was  held  that  the  widow  could  not  be  endowed  of  the  surplus. 
1  Scrib.  on  Dow.  480. 

The  death  of  the  husband  since  the  filing  of  the  original  bill, 
which,  by  supplemental  bill,  has  been  brought  to  our  knowledge 
since  the  first  argument,  cannot  affect  the  result  to  which  we  comu 
The  rights  of  all  parties  were  fixed  at  the  time  of  filing  the  original 
bilL 

Bin  dismissed,  with  costs. 


MuBPHY  AKD  Wife  y.  Deake  axd  Othebs. 

<iaiMan.45S.) 
Accidents — rule  of  law  in  cases  of  negUgenee. 

In  an  action  hj  tbe  plaintiff  for  injuries  received  by  her  while  walking  on  th« 
sidewalk  in  a  city,  in  consequence  of  the  alleged  negligence  of  defendants' 
servants  in  unloading  merchandise,  the  plaintiff  prayed  for  the  following 
instructions:  1.  "That  the  question  for  the  jury  was,  whether  the  injury 
wias  occasioned  entirely  by  the  negligence  or  improper  conduct  of  the 
defendants'  servants,  or  whether  the  plaintiff  herself  so  far  contributed  to 

.  the  misfortune,  by  her  own  negligence  or  want  of  ordinary  and  common 
care  and  caution,  that,  but  for  such  negligence  or  want  of  ordinary  care  and 
caution  on  her  part,  the  misfortune  would  not  have  happened ;  that,  in  the 
first  case,  the  plaintiff  would  be  entitled  to  recover,  and,  in  the  second,  she 
would  not."  2.  "  That  mere  negligence,  or  want  of  ordinary  care  or  caution, 
will  not  disentitle  the  plaintiff  to  recover,  unless  it  be  such  that,  but  for 
that  negligence,  or  want  of  ordinary  care  and  caution,  the  misfortune  could 
not  have  happened,  nor  if  the  defendants  might,  by  the  exercise  of  care  on 
their  part,  have  avoided  the  consequences  of  the  neglect  or  carelessness  of 
the  plaintiff."  Held,  that  the  instructions  prayed  for  did  not  embody  tlie 
correct  rule  of  law  in  cases  of  negligence;  but  that  the  rule  was,  that 
"  whenever  there  is  negligence  on  the  part  of  the  plaintiff,  contributing 
directly,  or  as  a  proximate  cause,  to  the  occurrence  from  which  the  injury 
arises,  such  negligence  will  prevent  the  plaintiff  from  recovery ;  and  the 
burden  is  always  upon  the  plaintiff  to  establish  either  that  he  himself  was 
in  the  exercise  of  due  care,  or  that  the  injury  is  in  no  degree  attributable  to 
any  want  of  proper  care  on  his  part." 
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AoTiOK  in  tort  to  recoyer  for  injuries  reoeiyed  by  the  plaintiflj; 
Mrs.  Murphy,  from  the  alleged  negligence  of  the  defendants'  ser- 
yants.  It  appeared  that  Mrs.  Murphy  was  passing  along  the  side- 
widk  in  Boston  where  the  seryants  of  the  defendants  were  engaged 
in  unloading  and  deliyering  from  a  wagon  a  cask  of  oil  across  the 
lidewalk  into  the  warehouse  of  Mixer  &  Whitman  there  situate, 
and  that  while  Mrs.  Murphy  was  attempting  to  pass  over  and  across 
the  skids,  then  and  there  placed  by  the  defendants'  seryants  from  the 
wagon  across  the  sidewalk  into  the  warehouse,  a  cask  of  oil  slipped 
upon  her  and  injured  her  severely  and  permanently  about  the  hip 
and  leg.  At  the  trial,  in  the  superior  court,  much  evidence  was 
taken  which  substantiated  the  above  statement  of  facts,  and  tended 
to  prove  or  disprove  negligence  on  the  part  of  the  parties  to  the 
action.  The  plaintiffs  requested  the  judge  to  rule  '^  that  the  ques- 
tion for  the  jury  was,  whether  the  injury  was  occasioned  entirely  by 
the  negligence  or  improper  conduct  of  the  defendants'  s^rvant,  or 
whether  the  female  plaintiff  herself  so  far  contributed  to  the  misfor- 
tune, by  her  own  negligence  or  want  of  ordinary  and  common  care 
and  caution,  that,  but  for  such  negligence  or  want  of  ordinary  care 
and  caution  on  her  part,  the  misfortune  would  not  have  happened ; 
that,  in  the  first  case,  the  plaintiffs  would  be  entitled  to  recover,  and 
in  the  second  they  would  not." 

Flaintifik  further  asked  the  judge  to  rule  *'  that  mere  negligence, 
01  want  of  ordinary  care  or  caution  will  not  disentitle  the  plaintiffs 
to  recover,  unless  it  be  such  that,  but  for  that  negligence,  or  want 
of  ordinary  care  and  caution,  the  misfortune  could  not  have  hap- 
pened, nor  if  the  defendants  might,  by  the  exercise  of  care  on  their 
part,  have  avoided  the  consequences  of  the  neglect  or  carelessness 
of  the  female  plaintiff." 

Defendants  also  submitted  requests,  but  the  judge  did  not  charge 
precisely  as  requested. 

"  The  judge  did  not  instruct  the  jury  in  the  terms  requested  by 
either  party;  but,  among  other  things,  instructed  them  that,  to 
maintain  the  action,  the  plaintiffs  must  prove,  in  the  first  place, 
that  the  female  plaintiff,  .at  the  time  of  the  accident,  was  in  the 
exercise  of  ordinary  care ;  and,  in  the  second  place,  that  the  defend- 
ants were  not  in  the  exercise  of  ordinary  care;  that  if  the  jury 
found  that,  at  the  time  of  the  accident,  the  female  plaintiff  was  guilty 
of  negligence,  or  want  of  ordinary  care,  and  this  contributed  to^the 
accident,  she  would  not  be  entitled  to  recover,  although  tJie  jury 
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might  also  find  that  the  defendants  were  guilty  of  negligence,  or 
want  of  ordinary  care ;  that  the  law  would  not  (^culate  or  a^easure 
the  comparative  negligence  or  want  of  ordinary  care  of  the  two 
parties,  if  both  were  in  fault,  but  if  the  female  plaintiff's  own  aeg- 
Ugence,  or  want  of  ordinary  care,  contributed  to  the  accident,  the 
plaintiflfe  could  not  recover/' 

Defendants  again  requested  a  ruling,  ^Hhat,  if  the  female  plain- 
tiff, seeing  that  the  skids  were  down,  and  that  the  parties  ^ere  in 
the  act  of  unloading  by  running  the  cask  down,  undertook  to  cross 
under  such  circumstances  and  when  the  cask  was  coming  down,  she 
must  do  it  at  her  own  risk ;  that  going  across  the  skids  in  front  of 
a  cask  coming  down  would  be  a  want  of  due  care.*'  The  judge  re- 
plied, **  that  he  did  not  feel  it  his  duty  to  so  instruct  the  jury ;  that 
it  would  be  so,  if  she  recklessly  threw  or  put  herself  in  front  of  the 
cask,  but  if  she  had  reasonable  cause  to  believe  that  she  could  crosf 
with  safety,  it  would  not  be  a  want  of  due  care  in  attempting  to 
do  so.** 

Verdict  for  defendants  and  plaintiffs  appealed  from  the  rulings. 

Ni  8U  J.  Oreen  ((7.  R.  Train  with  him),  for  appellants,  ''ited 
Tuffy.  Warmath  5  C.  B.  (N.  S.)  573;  Scott  y.  Dublin  dt  BV.fcfo» 
Railway  Co^  11  Irish  G.  L.  377 ;  London^  Brighton  Jt  South  Coast 
Railway  Co.  v.  WaUon,  14  Law  Tunes  (N.  S.)  253 ;  S.  O,  Barr  & 
BuUi.424 

A.  A.  Ranneyt  for  defendants,  cited  Smith  v.  Smith,  3  Pick.  621 ; 
Lane  v.  Orombie,  12  id.  177;  Brown  v.  Kendall,  6  Gush.  292 ;  Wliite 
V.  Winnisimmet  Co.,  7  id.  155 ;  Horton  v.  Ipswich,  12  id.  488 ;  Parker 
V.  Adams,  12  Meta  415 ;  Holly  v.  Boston  Oas  Light  Go^  8  Gray, 
128 ;  Spofford  v.  Harlow,  3  Allen,  176;  Wright  v.  Maiden  iP  Melrose 
Railroad  Co.,  4  id.  283 ;  Counter  v.  Couch,  8  id.  436 ;  Callahan  v. 
Bean,  9  id.  401. 

Wells,  J.  The  instructions  given  to  the  jury,  in  regard  to  the 
oonditions  upon  which  liability  of  the  defendants  must  depend, 
were  correct,  and  sufficient  for  the  case  that  was  presented  by  the 
facts,  and  were  carefully  expressed  and  guarded.  We  do  not  un« 
derstand  that  any  objection  is  made  to  what  they  contain.  The 
plaintiffs  contend  that  they  are  not  equivalent  to  the  instructions 
prayed  for;  and  that  they  are  entitled  to  a  new  trial  on  account  of 
that  deficiency. 
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We  are  of  opiBion  that  whatever  is  contained  in  the  instructioiifl 
prayed  for,  beyond  what  is  in  those  given,  or  inconsistent  therewith, 
is  not  in  accordance  with  the  well-established  principles  of  law. 
The  difference  appears  to  be  this.  It  is  contended  that  contribu- 
tory negligence  on  the  part  of  the  female  plaintiff  onght  not  to 
defeat  the  action,  unless  it  should  appear  that,  in  the  particulai 
0080,  it  did  in  fact  contribute  to  such  an  extent  that  the  injury 
could  not  or  would  not  have  occurred  but  for  her  negligence.  The 
counter-proposition,  which  we  think  to  be  more  nearly  a  true  state- 
ment of  tlie  legal  principle,  is,  that  there  can  be  no  recovery  unless 
it  shall  appear  that  the  injury  happened,  or  would  have  happened, 
irrespectively  of  any  negligence  on  the  part  of  the  female  plaintiff. 
This  is  necessarily  involved  in  the  general  rule,  which  applies  to 
all  cases  of  this  nature,  to  wit,  that  the  plaintiff  must  show  not 
only  negligence  on  the  part  of  the  defendant,  but  due  care  on  his 
own  part  That  the  burden  of  proof  rests  upon  these  plaintiffs  to 
maintain  both  of  these  points  is  clearly  established  by  the  authori- 
ties cited  by  the  defendants,  and  rests,  as  we  think,  upon  sound 
principle.  The  plaintiffs  do  not  sustain  that  burden,  if  the  proof 
leaves  it  in  doubt  whether  or  not  the  injury  resulted  in  whole  or  in 
part  from  the  fault  of  the  female  plaintiff. 

The  last  part  of  the  instructions  prayed  for  suggests  another 
question,  which,  in  certain  conditions  of  facts,  may  require  careful 
consideration,  to  wit :  how  far  the  obligations  and  liabilities  of  one 
party  are  modified  toward  the  other,  after  knowledge  of  a  negligent 
exposure,  by  the  latter,  to  danger  from  the  acts  or  neglect  of  the 
former.  In  such  case,  what  would  otherwise  have  been  mere  negli- 
gence may  become  willful  or  wanton  wrong,  or  may  take  the  place 
of  the  sole  direct  or  proximate  cause,  the  negligence  of  the  other 
party  being  then  regarded  as  a  remote,  and  not  a  contributory, 
cause.  But  no  such  question  arises  upon  the  facts  of  the  present 
case. 

The  instructions  of  the  court  were  all  that  were  required  by  the 
&cts,  and  the  verdict  is  well  warranted  by  the  testimony.  We 
should  not  consider  further  discussion  necessary  or  appropriate,  but 
that  we  observe  that  the  prayer  for  instructions  is  framed  in  the 
precise  terms  of  a  statement  by  Mr.  Justice  Wiohtmak  in  the  case 
cited  of  Tuff  v.  Wannan,  5  C.  B.  (N.  S.)  573,  which  statement  also 
foiins  the  head-note  of  the  report  of  that  case. 

The  verdict  in  that  case  was  for  the  plaintiff.  The  judge  at  nwi 
Vol.  III.  — 50 
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prius  had  instructed  the  jury  that  negligence  of  the  plaintiff,  con- 
tributing directly  to  the  injury,  would  defeat  his  recovery.  Th0 
only  question  was,  whether  the  use  of  the  term  "directly'*  was  not 
too  restrictive,  and  likely  to  mislead  the  jury ;  and  the  verdict  wui^ 
sustained  on  the  ground  that  the  other  portions  of  the  charge  mad*, 
it  clear  that  the  jury  must  have  understood  the  term  as  distinguish- 
ing between  proximate  and  remote  causes.  The  real  question  in 
the  case  was,  not  so  much  the  effect  of  contributory  negligence,  as 
whether  the  alleged  negligence  of  the  plaintiff  was  so  remote  as  not 
to  bear  the  character  of  contributory  negligence.  Throughout  the 
discussion  the  general  doctrine  is  recognized  that  negligence  of  the 
plaintiff,  co-operating  to  produce  the  result,  will  defeat  the  action ; 
that  the  negligence  of  the  defendant  must  be  the  sole  cause  of 
the  injury.  It  is  so  explained  by  Mr.  Justice  Willes  in  the  case 
of  London;  Brighton  and  South  Coast  Railway  Co.  v.  Waliony  14 
Law  Times  (K  S.),  253;  S.  C,  Harr.  &  Euth,  424;  and  so  under- 
stood  in  Scott  v.  Dublin  and  Wicklow  Railway  Co.,  11  Irish  C.  L. 
877. 

It  is  apparent  that  the  statement  taken  from  Tuff  v.  Warman 
entirely  overlooks  the  practical  application  of  the  rule  as  a  guide  in 
the  trial  of  a  cause.  It  was  probably  made  without  reference  to  the 
burden  of  proof.  It  not  only  fails  to  take  into  account  the  well- 
settled  principle  that  the  burden  is  upon  the  plaintiff  to  show  due 
care  on  his  own  part,  but,  by  its  form,  implies  the  contrary.  We 
think,  however,  that  the  statement  will  be  found  to  be  faulty  in 
substance,  as  well  as  in  form.  One  of  the  propositions  in  this 
statement  is,  that "  mere  negligence,  or  want  of  ordinary  care  or 
caution,  will  not  disentitle  the  plaintiff  to  recover,  unless  it  be  such 
that,  but  for  that  negligence  or  want  of  ordinary  care  and  caution, 
the  misfortune  could  not  have  happened."  There  is  certainly 
nothing  indicated  in  this  proposition  for  the  plaintiff  to  establish 
aflSrmatively.  More  than  this,  if  it  should  appear  that  the  negli- 
gence of  the  defendant  was  an  adequate  cause  to  produce  the  result, 
the  plaintiff  must  recover,  even  though  he  was  himself  equally,  or 
even  to  a  greater  degree  than  the  defendant,  in  fault.  If  the  case 
can  be  supposed  in  which  both  parties  were  equally  in  fault,  the 
fault  of  each  being  equally  proximate,  direct  and  adequate  to  pro* 
duce  the  result,  so  that  it  might  have  occurred  from  the  conduct  of 
either  without  the  fault  of  the  other,  there  would  then  be  a  case  of 
contributory  negligence,  for  the  consequences  of  which   neithei 
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oonld  reoover  fix>m  the  other.  But  upon  the  statement  quoted  from 
Tuff  V.  Warmon^  neither  would  be  "  disentitled,"  and  therefore 
both  could  recover,  if  both  suffered  injury,  each  from  the  other. 
Eyeiy  case  in  which  the  proof  fails  to  show,  or  leaves  it  in  doubt, 
which  of  two  sufScient  causes  was  the  actual  proximate  cause  of 
the  injury,  is  practically  such  a  case.  It  is  manifest  from  this 
illustration,  that,  as  a  definition  of  the  limits  of  the  right  to  recover 
in  such  cases,  the  proposition  referred  to  must  be  logically  incorrect 
Eliminating  negatives  from  the  first  branch  of  the  proposition,  it 
.  is,  that  a  plaintiff  may  recover  in  such  cases,  unless  the  misfortune 
could  not  have  happened  but  for  his  own  negligence.  This,  as  wc 
have  seen,  being  stated  affirmatively,  is  too  broad,  and  not  correct ; 
although  its  supplement  or  negative  counterpart  is  correct,  as  far  as 
it  extends — to  wit,  that  he  cannot  recover  if  the  misfortune  could 
not  have  happened  but  for  his  own  negligence. 

In  Oreenland  v.  Chapliny  5  Exch.  248,  Chief  Baron  Pollock 
etates  the  rule  "that,  when  the  negligence  of  the  party  injured  did 
not  in  any  degree  contribute  to  the  immediate  cause  of  the  accident, 
fiuch  negligence  ought  not  to  be  set  up  as  an  answer  to  the  action/' 
Except  that,  in  form  of  statement,  it  leaves  out  of  view  the  con- 
sideration of  the  burden  of  proof,  this  seems  to  us  to  be  accurate, 
and  in  accordance  with  the  current  of  authorities.  See  DoweU  v. 
Omeral  Steam  Navigation  Cb.,  5  El.  &  Bl.  195 ;  Bridge  v.  Grand 
Junction  Railway  Co.y  3  M.  &  W.  244 ;  Johnson  v.  Hudson  River 
Railroad  Co.y  20  K  Y.  65 ;  Trow  v.  Vermont  Central  Railroad  Cb., 
24  Vt  487;  Beers  v.  Housantonic  Railroad  Co^  19  Conn.  566. 

The  statement  in  T^ff  V.  Warman  proceeds  thus :  "  Nor  if  the 
defendants  might,  by  the  exercise  of  due  care  on  their  part,  have 
avoided  the  consequences  of  the  neglect  or  carelessness  of  the  plain- 
tiff." This,  as  already  suggested,  may  be  correct  as  applied  to  a  case 
like  Tuff  V.  Warmanj  where  the  negligence  of  the  plaintiff  was  in  a 
certain  sense  remote,  preceding  the  negligent  conduct  of  the  de- 
fendant But  where  the  negligent  conduct  of  tlie  two  parties  is 
contemporaneous,  and  the  fault  of  each  relates  directly  and  prox- 
imately to  the  occurrence  from  which  the  injury  arises,  the  rule  of 
law  is  rather  that  the  plaintiff  cannot  recover  if  by  due  care  on  hia 
pa^  he  might  have  avoided  the  consequences  of  the  carelessness  of 
the  defendant.  Lucas  v.  Neio  Bedford  £  Taunton  Railroad  Co.,  6 
Gray,  64 ;  Waite  v.  Northeastern  Railway  Co.,  9  El.  &  Bl.  719 ;  Robi?i' 
iom  T.  Cone,  22  Y t  213.    Suppose  the  case  of  a  collision  upon  a  pub- 
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lio  highway;  both  parties  careless  and  equally  in  fault,  but  either, 
bj  the  exercise  of  proper  care  on  his  part,  might  have  avoided  the 
consequences  of  the  carelessness  of  the  other.  Bj  the  proposition 
last  quoted  from  Tuff  v.  Warman^  each  would  be  liable  to  the  other, 
and  each  would  be  entitled  to  recover  from  the  other,  for  whatever 
injuries  he  might  have  thus  received. 

We  think  it  is  manifest  that  the  rule  thus  laid  down  in  Tuff  v» 
Wamian  is  not  the  correct  rule  of  law  which  governs  ordinary  cases 
of  injury  by  negligence;  but  whenever  there  is  negligence  on  the 
part  of  the  plaintiff,  contributing  directly,  or  as  a  proximate  cause, 
to  the  occurrence  from  which  the  injury  arises,  such  negligence  will 
prevent  the  plaintiff  from  recovery ;  and  the  burden  is  always  upon 
the  plaintiff  to  establish  either  that  he  himself  was  in  the  exercise 
of  due  care,  or  that  the  injury  is  in  no  degree  attributable  to  any 
want  of  proper  care  on  his  part  Trow  v.  VermotU  Central  Railroad 
Co.,  24  Vt  487;  Birge  v.  Gardiner,  19  Conn.  607. 

BxceptioTts  overruled. 

Hon.— On  the  lobject  of  eontributoty  negllgenoe,  B9%CMeaoodAUionB.B.O^v. 
BMtdrom.  S  Am.  B.  aOS.— Bv. 


Williams  v.  Powell. 

(lOllfMt.407.) 

FaUe  impriitmmefU — removal  ofaUaehsdgoode. 

An  oiBoer  attached  an  attorney's  desk  and  library  of  not  more  tlian 
$300  in  value,  situated  in  the  office  of  a  broker,  kept  poRsessioa  of  the 
office  for  more  than  five  hours  of  daylight,  and  then,  after  demanding 
and  being  refused  a  key,  obtained  one  from  a  locksmith  for  the  purpose  of 
continuing  his  possession.  The  broker  caused  another  lock  to  be  put  on 
the  door,  and  after  giving  the  officer  notice  to  remove  the  goods  immediately 
and  his  refuting  to  do  so,  locked  him  in  for  the  night.  In  an  action  for 
assault  and  false  imprisonment,  held,  that  the  officer  delayed  removing  th« 
goods  for  an  unreasonable  length  of  time ;  that  he  abused  his  authority  and 
became  a  trespasser,  and  that  he  could  therefore  not  recover. 

Action  for  assault  and  false  imprisonment 

The  plaintiff,  a  constable  of  Boston,  received  a  summons  and 
attachment  against  one  Keyes,  an  attorney  at  law,  with  directions 
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to  attach  the  ftimitare  and  library  of  Eejes,  in  the  office  of  said 
Eeyes.  Keyes  occupied,  with  his  desk  and  library,  a  portion  of  the 
office  of  Powelly  the  defendant,  an  insurance  broker  in  Boston, 
under  a  parol  license  for  a  stipulated  monthly  sum. 

The  plaintiff  attached  the  desk  and  law  books  of  Eeyes  in  de* 
fendant's  office,  at  about  two  o'clock  in  the  afternoon,  and  left  a 
keeper  to  hold  possession.  About  six  o'clock  plaintiff  returned  to 
the  office  and  demanded  a  key  of  both  Eeyes  and  defendant,  which, 
was  refused.  Plaintiff  then  procured  a  key  fh)m  a  locksmith.  The 
defendant  then  caused  another  lock  to  be  put  upon  the  door,  and 
after  requesting  the  plaintiff  to  remove  immediately  any  property 
which  he  claimed  to  hold,  and  himself  leave  the  office,  the 
plaintiff  replied  that  he  could  not  do  so  that  night,  but  would  the 
next  morning.  The  defendant  thereupon  went  out  and  locked 
the  plaintiff  and  his  keeper  in  the  office,  where  the  former  remained 
three  hours,  getting  out  of  a  window,  and  the  latter  all  night  The 
plaintiff  offered  to  show  that  he  had  followed  the  usage  among 
officers ;  also,  that,  after  the  demand  to  remove  the  property  was 
made,  he  did  not  have  reasonable  time  to  comply.  These  offers 
were  refused  and  the  judge  directed  a  verdict  for  the  defendant  The 
plaintiff  appealed. 

B.  Lundf  for  the  plaintilll 

C.  O.  Ketfes,  for  defendant 

Okat,  J.  The  evidence  in  this  case  wholly  fails  to  support  the 
charge  of  assault  or  false  imprisonment  An  officer  has  no  right  to 
make  use  of  the  tenement  of  one  person  to  keep  goods  attached 
on  a  writ  against  another  for  a  longer  time  than  is  reasonably 
necessary  to  remove  them.  Rowley  v.  Rice,  11  Mete.  337.  What  ia 
reasonable  time,  when  depending  on  undisputed  fact^  is  a  question 
of  law.  Spoor  v.  Spooner,  12  Mete  285 ;  Pratt  v.  Farrnr,  10  Allen, 
521.  Five  hours  of  daylight  were  clearly  more  than  a  reasonable 
time  to  remove  an  attorney's  desk  and  law  books  of  not  more  than 
$200  in  value.  The  plaintiff  had  no  right  as  against  the  defend- 
ant to  hold  possession  of  his  office  until  he  could  see  the  debtor; 
and,  by  keeping  possession  of  the  defendant's  office  for  more  than 
Ove  hours,  and  then,  after  demanding  and  being  refused  a  key, 
Dbtauiing  one  from  a  locksmith  for  the  purpose  of  continuing  his 


Digitized  by 


Google 


398  MASSACHUSETTS, 

Dorr  T.  Harrahan. 

possession,  he  abused  his  authority  and  became  a  trespasser.  Mai 
calm  T.  Spoor,  12  Mete.  279.  Under  such  circumstances,  the  defend- 
ant was  justified  in  giving  him  notice  to  remove  immediately,  and, 
on  his  refusing  to  do  so,  in  securing  the  door  for  night ;  and  the  plain- 
Utr,  if  he  chose  to  remain  inside,  had  no  cause  to  complain  of  being 
locked  in.  Spoor  v.  Spooner,  12  Mete.  281.  Testimony  that  it  was 
the  custom  of  other  ofQcers  to  behave  as  unreasonably  as  this  plain- 
tiflf  would  not  show  his  conduct  to  be  reasonable  or  lawful.  It  was 
therefore  rightly  ruled  that  such  testimony  was  inadmissible,  and 
that  the  plaintiff  could  not  maintain  his  action. 

Exceptions  overruled. 


DoBB  AKD  Others  y.  Harbahajt. 

(101  Mass.  53L) 

Injunction — eonttrucUon  of  deed. 

A  grantee  under  a  oonyejance  with  a  restriction  tbat  none  bat  a  dwelling- 
hoQse  shall  be  erected  on  the  premises  and  that  the  "  building,  when  ereotod, 
is  not  to  be  occupied  for  the  purpose  of  carrTing  on  anj  offensive  trade 
or  calling  whatever/'  cannot  use  a  part  of  a  dwelling,  so  erected,  us  a 
g^rooerj  store. 

Ikj(7N0TI0K  to  restrain  the  grantee  of  a  lot  of  land  from  an 
alleged  violation  of  a  restrictive  provision  in  the  deed.  It  was 
agreed  by  the  parties  at  the  trial  that  the  original  owners  of  the 
land,  comprising  the  lot  in  question,  had  agreed  among  themselves 
to  divide  it  into  lots,  and  to  build  or  have  built  thereon  dwellings  of 
uniform  height  and  distance  from  the  street  This  restriction  was 
embodied  in  the  deeds  of  several  persons  who  bought  some  of  these 
lots  from  the  original  owners;  and  on  the  22d  day  of  April,  1859, 
one  of  the  original  lots  was  conveyed  to  the  defendant  by  a  deed, 
embracing  the  following  condition : 

"  This  conveyance  made  subject  to  the  following  restrictions ;  that 
no  building  is  to  be  erected  on  said  lot,  except  a  dwelling-house  of 
uniform  height  with  the  other  houses  on  the  other  lots  shown  on 
the  plan  (being  said  eight  other  lots),  and  not  less  than  three 
stories,  and  the  exterior  walls  to  be  of  brick,  stone  or  iron,  and  to 
be  set  back  from  the  line  of  Davis  street  at  least  seven  feet,  except 
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outbuildings  in  the  rear  of  the  main  liouse;  and  said  buildings^ 
when  erected,  are  not  to  be  occupied  for  the  purpose  of  carrying  on 
auy  oflTensive  trade  or  calling  whatever;"  it  was  further  agreed, 
"  that,  a  short  time  before  the  filing  of  the  bill,  the  defendant  deter- 
mined to  erect  a  building  on  his  lot,  set  back  from  the  street  the 
rerjuired  distance,  the  upper  stories  of  which  were  intended  by  him 
to  be  used  and  constructed  as  a  dwelling-house,  and  the  first  story 
and  basement  of  which  were  intended  by  him  to  be  used  as  a  retail 
grocery  store,  and  constructed  as  such;  that,  at  the  time  of  learning 
of  the  defendant's  intention,  and  before  filing  the  bill,  the  plaintiffis 
gave  notice  to  the  defendant,  and  requested  him,  to  desist  from 
erecting  his  building,  but  he  declined  to  do  so;  that,  at  the  time  of 
the  filing  of  the  bill,  he  had  prepared  his  plan,  laid  the  foundation,  and 
just  commenced  the  superstructure  of  the  building;  that,  after  the 
injunction  had  been  issued,  the  defendant  had  erected  on  his  lot  a 
brick  and  stone  building,  set  back  the  i*equisite  distance  from  the 
street,  the  first  story  of  which  had  but  one  room ;  that  the  stories  of 
the  building  above  the  first  were  constructed  as  a  dwelling-house, 
ar.d  the  defendant  proposed  to  use  them  as  such,  for  the  residence 
of  himself  and  his  family;  that  the  room  comprising  the  first  story 
was  separated  by  a  sheathed  partition  from  the  rest  of  the  building, 
and  had  no  entrance  to  the  rest  of  the  building,  except  through  a 
door  leading  into  a  passage-way,  which  passage-way  was  in  the  rear 
of  the  firat  story;  and  that  there  was  an  entrance  from  the  inside 
of  the  first  story  to  the  cellar,  and  the  cellar  had  a  doorway  and 
steps  leading  into  it  from  the  street,  large  enough  to  admit  the  pas- 
sage of  hogsheads  and  barrels.'' 

The  defendant  contended  that  he  had  erected  the  building  to  a 
point  where  he  could  abide  the  decision  of  the  court,  intending  to 
erect  the  first  story  as  a  grocery,  or,  if  not  allowed  to  do  this,  to  erect 
it  as  a  dwelling,  and  use  it  as  a  grocery  afterward.  The  case  was 
reserved  for  the  full  court 

/.  D.  Ball,  for  plamtiffs. 

A.  A.  Rann&y,  for  defendant. 

AMES,  J.  This  case  closely  resembles,  in  many  respects,  the  pn^ 
ceding  one  ol  Linzee  v.  Miccer,  101  Mass.  512,  and  fails  within  the 
■ame  rule.  The  grantee  in  each  case  holds  only  a  qualified  and  lim- 
ttad  title,  and  is  carefully  restricted  as  to  the  kind  of  building  that 
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be  shall  erect*  and  the  use  that  he  shall  make  of  it  In  each  case 
he  is  endeavoring  to  get  rid  of  the  condition  which  made  a  material 
part  of  the  title  that  he  purchased  and  accepted,  and  to  acquire  a 
larger  title  than  his  deed  gives  him.  In  this  case  there  has  been 
nothing  on  the  part  of  the  grantors  bearing  any  resemblance  to 
acquiescence,  and  there  is  no  suggestion  that  they  have  been  guUty 
of  any  laches  that  should  interfere  with  the  enforcement  of  their 
rights. 

The  defendant  insists  that  such  conditions  and  restrictions  in  a 
deed  are  not  to  be  favored,  and  that  they  are  not  to  be  extended,  by 
implication,  beyond  the  most  bare  and  literal  interpretation  of  the 
terms  in  which  they  are  expressed*  He  admits  that,  by  the  deed,  he 
can  build  nothing  but  a  dwelling-house;  but  he  also  insists  that  he 
is  at  liberty  to  change  this  dwelling-house,  when  built,  into  a  place 
of  business.  The  deed  provides  that  the  '^  buildings,  when  erected, 
are  not  to  be  occupied  for  the  purpose  of  carrying  on  any  offensive 
trade  or  calling  whatever;''  and  he  claims  that,  under  a  literal  con- 
struction of  this  expression,  he  may  establish  a  grocery  in  his  itweW* 
ing-house,  provided  it  be  conducted,  as  it  may  be,  in  an  inoffensive 
manner.  But  this  mode  of  dealing  with  the  condition  deprives  it 
of  all  force  whatever,  and  seems  to  us  to  be  a  mere  evasion.  There 
is  nothing  in  the  condition  that  appears  to  be  unreasonable,  or  con- 
trary to  the  policy  of  the  law;  and  there  is  no  reason  for  doing  vio- 
lence to  the  language  in  which  it  is  expressed,  or  perverting  its  true 
meaning.  Some  kinds  of  industry  might  be  carried  on  in  a  dwell* 
ing-house  without  any  inconvenience  whatever  to  the  neighborhood. 
The  house  might  be  occupied  by  a  physician  or  a  lawyer,  perhaps 
by  a  chemist  or  photographer,  and  a  portion  of  it  set  apart  as  an 
office  or  place  of  business,  without  any  offense  or  objection.  All 
this  would  be  allowable  under  the  deed*  But  to  change  a  dwelling- 
house  into  a  grocery,  a  work-shop,  or  a  market,  would  be  a  very  dif- 
ferent matter.  The  condition  cannot  fairly  be  construed  as  having 
any  other  meaning  than  to  prescribe  the  kind  of  building  that  shall 
be  erected,  and  the  manner  in  which  it  shall  be  used  and  occupied. 
Even  if  the  bald  and  literal  construction  contended  for  by  the 
defendant  could  be  sustained,  it  is  by  no  means  certain  that  under 
his  answer  it  would  be  of  any  avail  to  him.  He  admits  that  in 
building  his  house  he  had  it  in  view  to  finish  a  part  of  it  for  use  as 
a  grocery. 

Injunction  made  perpeiualy  with  costs  for  the  plaintiffs. 
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(l(llMaM.6fiL) 
Marine  intwranes-^conitrucHon  of  pdUey. 

A  marine  inanranoe  company  issned  its  policy  on  plaintiff's  vessel,  containing 
a  clause  aa  follows :  "  Prohibited  from  tlie  river  and  gulf  of  St.  Lawrence, 
Northaml)erland  straits,  or  Cape  Breton,  and  Black  sea,  between  October  1 
and  May  1. "  The  vessel  was  in  one  of  the  prohibited  ports  in  March,  soon  after 
the  insurance  was  effected,  and  was  lost  at  sea  many  months  af terwaxid. 
Held,  that  the  implied  warranty  of  the  clause  contained  in  the  poli<7  had 
been  broken,  and  plaintiff  could  not  recover. 

AcTiOK  on  a  policy  of  marine  insurance  on  a  vessel  owned  by 
plaintiflt  The  policy  was  issued  March  2,  1867,  insuring  the  ves- 
sel Zero  for  one  year  from  February  26,  1867,  and  containing  a 
clause  as  follows:  "  Prohibited  from  the  river  and  gulf  of  St  Law- 
rence, Northumberland  straits,  or  Oape  Breton,  and  Black  sea, 
between  October  1  and  May  I.'*  The  vessel  was  at  Cape  Breton  in 
March,  1867,  then  returned  to  New  York,  and  in  December  sailed 
from  St  Johns,  Newfoundland,  bound  for  Sydney,  Cape  Breton, 
when  she  was  lost  at  sea  January  10, 1868.  The  superior  court  sent 
the  case  to  this  court  on  these  facts ;  and  the  following  additional 
evidence  was  taken  subject  to  the  opinion  of  this  court  as  to  its 
admissibility :  '^  that,  when  the  policy  was  delivered  to  the  plaintiff's 
agent,  he  objected  to  the  clause  above  given,  and  stated  to  the  presi- 
dent of  the  defendants  that  the  vessel  would  probably  want  to  use 
some  of  the  prohibited  ports,  and  the  president  replied  that  the 
effect  of  the  clause  was  to  exclude  risks  in  such  ports  only,  but  not 
to  vitiate  die  policy,  and  in  that  case  he  could  come  in  and  make 
an  agreement  for  an  additional  premium,  or  take  the  risk  himself 
while  in  such  ports ;  that  a  custom  exists  with  the  underwriters  of 
Boston  to  construe  said  clause  as  excluding  any  risks  in  the  pro- 
hibited ports,  but  not  that  such  use  vitiates  the  policy;  that  for  the 
year  previous  to  February  26, 1867,  the  plaintiff  insured  the  same 
vessel  with  the  defendants,  by  a  policy  containing  the  same  clause 
as  the  one  quoted,  and,  when  the  insurance  was  effected,  the  vessel 
was  in  Sydney,  a  prohibited  port,  and  it  was  so  stated  in  the  appli- 
cation for  insurance,  and  the  defendants  issued  their  policy,  and  at 
the  end  of  the  year  demanded  and  collected  of  the  plaintiff  the  pre-i 
mium  for  such  year/' 

YoL.  III.— 51 
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H.  C.  HutcldnSf  for  the  defendants. 

Chapman,  C.  J.  As  a  policy  of  insurance  is  a  written  instm- 
ment,  its  language  must  be  regarded  as  expressing  what  the  parties 
intended  to  agree  upon,  and  the  court  must  construe  it  without 
being  influenced  by  the  oral  statements  of  either  party.  Therefore^ 
the  oral  statements  of  the  president  of  the  company  as  to  the  con- 
struction of  the  policy  in  this  case,  which  were  offered  in  evidenoo 
by  the  plaintiff,  are  inadmissible.  The  usage  which  was  offered  to 
be  proved  is  also  inadmissible.  Seccomb  t.  Provincial  Insurance  Co^ 
10  Allen,  305.  It  is  merely  a  usage  among  underwriters  in  Boston 
to  construe  a  clause  of  the  policy  in  a  particular  way.  The  clause 
in  question  is :  "  Prohibited  from  the  river  and  gulf  of  St.  Law- 
rence, Northumberland  straits,  or  Cape  Breton,  and  Black  sea, 
between  October  1  and  May  1."  There  is  nothing  in  this  language 
BO  technical  or  peculiar,  or  haying  such  application  to  a  particular 
trade  or  branch  of  business,  or  a  particular  method  of  managing 
business,  as  to  require  the  evidence  of  usage  to  explain  it,  within  the 
principles  stated  in  Eaton  v.  Smithy  20  Pick.  150,  Macy  v.  Whaiing 
Insurance  Co.^  9  Mete  354,  or  Crocker  v.  PeopUfs  Insurance  Co.,  8 
Cush.  79.  Put  the  proposition  is,  in  effect,  to  resort  to  the  uuder- 
wncers  in  Boston  as  authority  for  the  legal  construction  of  a  con- 
tract containing  ordinary  language. 

The  evidence  offered  to  prove  that,  in  a  prior  year,  the  company 
insured  the  same  vessel,  by  a  similar  policy,  while*  she  was  in  a  pro- 
hibited port,  and  that  the  policy  was  treated  as  valid,  is  also  inad- 
missible. The  waiver  of  the  prohibition  in  that  case  does  not  aid  ui 
in  the  interpretation  of  the  policy  before  us. 

In  March,  1867,  the  vessel  used  a  port  in  Cape  Breton,  and  after- 
ward returned  to  New  York  in  safety.  On  December  24, 1867,  she 
sailed  from  St.  Johns,  Newfoundland,  for  Sydney,  Gape  Breton,  a 
prohibited  port ;  and  when  a  short  distance  out  of  St.  Johns,  she 
was  struck  by  a  gale  and  driven  out  into  the  middle  of  the  Atlantic 
ocean  where  she  was  lost  by  the  perils  insured  against,  on  January  10, 
1868.  The  principal  question  presented  is,  whether  the  word  **  pro- 
hibited '^  constitutes  a  warranty  that  the  vessel  shall  not  go  to  the 
places  designated  within  the  prescribed  time. 

No  particular  form  of  words  is  necessary  to  constitate  a  warranty ; 
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and  though  the  assured  has  signed  no  writing,  but  has  merel; 
accepted  a  policy  which  the  insurer  has  signed  and  delivered  to  him, 
yet  its  statements  as  to  what  he  or  the  vessel  shall  do,  or  as  to  what 
condition  she  shall  be  in,  are  often  regarded  as  warranties  on  his 
part  No  case  is  cited  in  which  the  word  '^  prohibited '^  has  been 
construed  by  direct  adjudication.  But  words  which  are  equivalent 
to  a  prohibition  are  regarded  as  amounting  to  a  warranty.  Thus, 
in  Colledge  v.  Harty,  6  Exch.  205,  the  clause  which  was  held  to  be 
a  warranty  was  a  rule,  subjoined  to  the  policy,  that  the  vessels  insured 
**  were  not  to  sail  to  or  from  "  certain  specified  ports  at  certain  speci- 
fied seasons.  In  Sawyer  v.  Coasters'  Insurance  Co.,  6  Gray,  221,  the 
words  "not  allowed''  to  carry  grain  in  bulk,  etc.,  seems  to  have 
been  so  regarded,  though  the  point  was  not  directly  decided.  See 
also  Palmer  v.  Warren  Insurance  Co^  1  Story,  360.  In  the  present 
case,  the  clause  above  cited  amounts  to  a  statement  that  the  vessel 
insured  shall  not  be  allowed  by  the  assured  to  enter  the  watei*t 
specified  within  the  times  prescribed,  and  such  a  statement  comes 
within  the  proper  definition  of  a  warranty,  and  must  be  regarded  as 
such. 

A  warranty  is  held  to  be  a  condition  precedent;  it  must  be  liter- 
ally fulfilled,  and  a  breach  of  it  makes  the  policy  void.  1  Arnold 
on  In&,  §§  213  -  215.  In  the  present  case,  there  can  be  no  doubt  that, 
if  the  prohibition  amounted  to  a  warranty,  it  was  violated,  in  Marchi 
1867,  by  the  use  of  a  port  in  Cape  Breton.  It  is  not  necessary, 
therefore,  to  consider  the  effect  of  the  voyage  to  Sydney;  for  the 
pc  licy  had  already  become  void. 

Judgment  for  the  defendants. 
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McAllisteb,  Administratrix,  y.  New  Ekqlaitd  Mutual  Luri 

Iks.  Co. 

(Kn  Mass.  8680 
Cknutruetion  of  life  iMuranee  pcHeif 

A  life  insoraDoe  poli^  was  issued  to  plaintiff's  decedent  In  April,  1866, 
expressed  to  be  made  in  consideration  of  a  premium,  alreadj  paid,  and  of  a 
like  sum  to  be  annually  paid  during  the  continuance  of  the  policy,  and  pro- 
viding that  the  policy  should  **  not  take  effect  until  the  premium  was  paid,'' 
and  that  the  policy  should  be  forfeited  "  in  case  any  premium  due  upon  the 
policy  should  not  be  paid  at  the  date  when  payable."  The  first  premium 
was  paid  partly  in  cash  and  partly  In  promissory  notes,  but  the  notes  were 
not  paid,  and  the  insured  died  March,  1867.  Held,  that  the  policy  had  taken 
effect,  and  that  the  non-payment  of  the  notes  did  not  bar  plidntiff 's  recovery 
because  the  "  forfeiture  **  clause  referred  to  premiums  after  the  first. 

Action"  on  a  life  insurance  policy,  by  the  administratrix  of  the 
msurrMl.  The  case  was  submitted.  On  the  11th  of  April,  1866,  the 
defendant  issued  its  policy  of  life  assurance  to  Samuel  McAllister 
for  $5,000,  expressed  to  be  made  "  in  consideration  of  the  premium 
of  #120.50  to  said  company  paid  by  Samuel  McAllister,  being  the 
assured  in  this  policy,  and  of  a  like  sum  to  be  paid  to  them  by  said 
assured  on  or  before  the  11th  day  of  April  in  every  year  during  the 
continuance  of  this  policy,"  and  providing  that,  "  in  case  any  pre- 
miiim  due  upon  this  policy  shall  not  be  paid  at  the  day  when  payable, 
the  policy  shall  thereupon  become  forfeited  and  void,*'  except  for  a 
short  temporary  insurance  computed  on  premiums  already  paid. 
The  policy  further  provided  that  "  this  policy,  and  any  sums  that 
shall  become  due  thereon  from  said  assured,  are  pledged  and  hypothe- 
cated to  said  company,  and  they  have  a  lien  thereon  to  secure  the 
payment  of  any  premium  on  which  credit  may  be  given,  and  of  any 
note  or  security  therefor,  but  this  pledge  and  hypothecation  shall  in 
no  respect  affect  the  pronsions  respecting  the  forfeiture  of  this 
policy ;  this  policy  does  not  take  effect  until  after  the  premium  ig 
paid."  The  first  premium  was  paid  as  follows:  $30.12  in  cash ;  one 
promissory  note,  dated  April  16,  1866,  for  $30.13,  payable  in  six 
months,  and  designated  as  being  in  part  of  premium  on  the  policy ; 
one  promissory  note,  dated  April  11, 1866,  for  $60.25  and  interest, 
payable  after  the  expiration  of  five  years,  and  designated  as  being  for 
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part  of  the  premium  on  the  i>olicj,  ^^  which  policy  and  all  amounts 
payable  thereon,  for  returns  of  premiums  and  distribution  or  loss^ 
are  hereby  pledged  and  hypothecated  to  said  company  for  the  pay- 
ment of  the  notes,  said  policy  being  agreed  to  be  subject  to  forfeit- 
ore,  and  to  become  void  in  case  of  non-payment  of  principal  and 
interest  of  this  note,  in  compliance  with  the  terms  thereof 

By  the  policy  and  the  statute  of  1861,  chapter  186,  the  cash  pay- 
ment created  a  temporary  insurance  until  Nov.  6, 1866.  The  notes 
vere  not  paid  by  the  assured.  Payment  of  the  firtft  note  was 
demanded  when  it  became  due,  but  refused;  and  the  refusal  was 
accompanied  with  the  stai;ement  on  the  part  of  the  assured  that 
'^he  would  not  have  any  thing  more  to  do  with  the  company,  and 
abandoned  the  whole  thing/'  But  the  company  continued  to  hold 
the  notes,  and  the  assured  to  hold  the  policy.  March  7, 1867,  Sam- 
uel McAllister,  the  assured,  died ;  notice  and  proof  of  the  death  of 
the  assured  was  duly  presented  to  the  company;  the  plaintiff  was 
appointed  administratrix  and  brought  this  action. 

H.  O.  HutchinSf  for  plaintiff. 

Z>.  Foster  <&  O.  W.  Baldwin^  for  defendants. 

Gray,  J.  The  policy  upon  which  this  action  is  brought  is  ex- 
pressed to  be  made  in  consideration  of  a  premium  already  paid,  and 
of  a  like  sum  to  be  paid  annually  during  its  continuance,  and 
**  does  not  take  effect  until  the  premium  is  paid."  But  it  is  agreed 
by  the  parties,  in  the  case  stated,  that  the  defendants  made  and  de- 
livered the  policy  to  the  assured,  and  at  the  time  of  the  delivery 
took  for  the  first  premium  a  certain  sum  in  cash,  and  two  notes  of 
the  assured,  one  payable  in  six  months,  and  the  other  on  demand 
after  five  years.  Whatever  were  the  powers  of  the  directors,  the 
corporation  itself  might  certainly  take  notes  for  part  of  the  pre- 
mium, instead  of  insisting  on  immediate  payment  of  the  whole. 
Eodsdon  v.  Ghiardi-an  Insurance  Co.,  97  Mass.  144.  The  policy  thus 
took  effect  as  a  binding  contract,  and  the  question  is,  whether  it* 
was  terminated  before  the  death  of  the  assured. 

The  defendants  rely  upon  that  provision  of  the  policy  which  de- 
clares that,  "  in  case  any  premium  due  upon  the  policy  shall  not  bo 
paMat  the  day  when  payable,  the  policy  shall  thereupon  become 
forfeited  and  void,"  except  for  a  certain  period  which  had  expired 
before  the  death  of  the  assured  in  this  case.    But  the  court  is  of 
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opinion  that  this  clause,  which  is  inserted  for  the  benefit  of  the  in- 
surers, and  to  be  construed  most  strongly  against  them,  and  which 
merely  provides  that  the  policy  "shall  become  forfeited  «ndyoid,'' 
in  case  a  premium  "  shall  not  be  paid  at  the  day  when  payable," 
can  only  apply  to  a  policy  which  has  once  taken  effect,  and  to  non 
payment  of  a  premium  payable  after  that  time,  and  cannot  be  held 
to  refer  to  that  premium  which  the  policy  contemplates  and  re- 
quires^ be  paid  before  the  contract  of  insurance  has  any  binding 
force. 

IThis  policy  does  not  provide  that  it  shall  be  avoided  or  forfeited 
upon  the  failure  to  pay  any  note  or  obligation  given  for  a  premium, 
and  differs  in  that  respect  from  the  cases  of  Piit  v.  Berkshire  In- 
surance Co.f  100  Mass.  500,  and  Roberts  v.  New  England  Insurance 
Co.,  Disney,  355,  cited  by  the  defendants. 

I'he  subsequent  stipulation,  by  which  the  policy,  and  any  sums 
that  shall  become  due  thereon  firom  the  company,  are  pledged  and 
hypothecated  to  them  to  secure  the  payment  of  any  premium 
on  which  credit  may  be  given,  and  of  any  note  or  security  therefor, 
expressly  declares  that  "  this  pledge  and  hypothecation  shall  in  no 
respect  affect  the  provisions  respecting  the  forfeiture  of  the  policy,** 
and  cannot  therefore  enlarge  those  provisions. 

The  difference  also  in  the  form  of  the  two  notes  taken  by  the  de> 
fendants  for  part  of  the  premium  —  that  for  the  smallest  amount 
and  payable  in  the  shortest  time  omitting  the  provision,  which  is 
carefully  inserted  in  the  other,  of  "said  policy  being  agreed  to  be 
subji'ct  to  forfeiture  and  to  become  void  in  case  of  non-payment  of 
inti^n^st  and  principal  of  this  note  in  compliance  wii^  the  terms 
thereof'* — accords  with  the  construction  that  non-payment  of  the' 
iirst  note  was  not  intended  to  have  the  effect  of  avoiding  the  policy. 

The  refusal  of  the  assured  to  pay  that  note  after  it  had  become 
due,  accompanied  by  the  statement  that  "he  would  not  have  any 
thing  more  to  do  with  the  company,  and  abandoned  the  whole 
thing,"  does  not  appear  to  have  been  assented  to  by  the  company ; 
for  the  company  continued  to  hold  the  notes,  and  the  assured,  to 
hold  the  policy. 

The  defendants,  having  admitted  the  death  of  the  assured,  and 
due  notice  and  proof  thereof,  and  having  failed  to  show  that  tlie 
policy  was  forfeited,  canceled,  or  in  any  way  avoided  or  determined 
before  his  death,  are  liable  to  his  administratrix  in  this  action. 

Judgment  for  the  plaintiff. 
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Pbotidskob  IiflBTiTunoK  FOB  Sayikos  autd  Jbwbll  t.  Oitt  Of 

Boston. 

(101MaM.6nk) 

(hntiUuHanal  law-^emdmcUon  of  tiahtU^tasatUm  qf  hcmk  tkmrm. 

Bj  tbe  BUtate  of  Jane,  1868,  chapter  840,  of  MMeaohaeetts,  entitled  ^An  aet 
eonceming  the  taxing  of  bank  sliaree/'  it  was  provided  that  the  eliaree  in 
national  banka  owned  by  non-residents  of  the  commonwealth  shall  be' 
assessed  to  the  owners  thereof  in  the  cities  or  towns  where  the  banks  are 
located ;  that  the  rate  of  taxation  sliall  be  the  same  as  on  other  moneyed 
capital ;  tliat  the  valae  of  such  shares  sliall  be  omitted  from  the  ralnation 
upon  wliich  the  rate  is  to  l)e  based,  and  tliat  the  act  sliall  ''apply  to  taxes 
assessed  and  collected  for  the  present  year  in  the  same  manner  and  to  the 
same  effect  as  if  it  had  been  in  force  on  the  first  day  of  May/'  HM^  that 
the  act  was  not  unconstitutional,  either  as  being  in  violation  of  the  act  of 
congress  of  1864,  chap^r  106,  section  47,  and  1868,  chapter  7,  or  as  levy- 
ing a  tax  in  a  disproportional  manner,  or  as  being  retrospective  in  its 
operation. 

AcnoN  to  reoorer  the  amount  of  taxes  paid  under  protest  The 
taxes  were  assessed  by  die  assessors  of  Boston,  under  the  statute  of 
IS689  chapter  349,  on  shares  owned  by  the  plain  tiffs,  in  tlie 
National  Severe  Bank,  which  was  established  at  Boston  under 
United  States  statute  of  1864,  chapter  106.  One  of  the  plaintiff 
was  a  corporation  of  fihode  Island,  the  other  was  a  citizen  of  Con- 
necticut. Several  of  the  provisions  of  the  statute  of  1868,  chapter 
349,  are  referred  to  in  the  opinion.  It  was  also  provided  by  the  aot» 
that  it  should  ''apply  to  taxes  assessed  and  collected  for  the  present 
year  in  the  same  manner  and  to  the  same  effect  as  if  it  had  been  in 
force  on  the  first  day  of  May.'' 

B.  F.  Thomas,  for  plaintiffa 

1.  The  shares  in  a  bank  are  personal  property,  and  follow  the 
person  of  the  owner.  McCulhcU  v.  Marylandy  4  Wheat  316,  437; 
Utica  V.  Churchill,  33  N.  Y.  233. 

2.  The  tax  is  disproportional  on  account  of  the  mode  of  valuation. 
Oliver  Y.  Washington  Mills,  11  Allen,  268,  275;  CommonioeaUh  t. 
People's  Savings  Bank,  5  id.  428,  431 ;  Portland  Bank  v.  Apthorp, 
12  Mass.  252,  255. 
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3.  The  statute  of  1868,  chapter  349,  is  retrospectiye  in  its  opera- 
tion. Cases  above;  Commonwealth  v.  Provideni  InstUution  for 
'Savingsy  12  Allen,  313. 

4.  The  statute  is  unconstitutional  because  it  conflicts  with  the 
c  onstitution  of  the  United  States,  which  provides  that  '^  citizens  of 
each  State  shall  be  entitled  tt>  all  privileges  and  immunities  of 
citizens  of  the  several  States."  See  also  CorjMd  v.  OortfeU,  4 
Wash.  0.  C.  380;  Crandall  v.  State,  10  Conn.  343;  OampbeU  r. 
Morris,  3  Har.  &  McHen.  534,  535. 

C.  Allen,  Attomey-Oeneral,  and  C.  H.  Hill,  for  defendants. 

Ames,  J.  By  the  terms  of  the  act  of  congress  of  June  30, 1864 
(U.  S.  Stat  1864,  ch.  106),  under  which  the  natioiial  banks  have 
come  into  existence,  all  the  shares  in  each  of  said  banks  are  made 
taxable  in  the  place  in  which  the  bank  is  'located,"  without  any 
regard  whatever  to  the  legal  domicil  of  the  shareholders  respectively* 
This  provision  forms  a  part  of  the  organic  law  under  which  every 
such  bank  has  its  being,  and  under  which  the  stockholders  con* 
tribute  to  its  capital.  This  court  has  recently  decided  that  the  word 
'^  place,'*  as  used  in  the  statute,  means  the  State  within  which  the 
bank  is  located.  Austin  v.  Aldermen  of  Boston,  14  AUon,  359. 
And  the  subsequent  amendatory  act  of  congress  of  February  10, 1868 
(U.  S.  Stat  1868,  ch.  7),  uses  the  following  language:  The  words 
'*  pljice  where  the  bank  is  located  and  not  elsewhere  *'  shall  be  con* 
stnied  and  held  to  mean  the  State  within  which  the  bank  i» 
located ;  and  the  legislature  of  each  State  may  determine  and  direct 
the  manner  and  place  of  taxing  all  the  shares  of  national  banka 
located  within  said  State,  subject  to  the  restric  tion  that  the  taxation 
shall  not  be  at  agreater  rate  than  is  assessed  upon  any  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  State;  and pro^ 
vided,  always,  that  the  shares  of  any  national  bank  owned  by  non- 
residents of  any  State  shall  be  taxed  in  the  city  or  town  where  said 
bank  is  located,  and  not  felsewhere."  The  legislature  of  this  com- 
monwealth, by  the  statute  of  1868,  chapter  349,  passed  June  11th  of 
that  year,  entitled  ^'  An  act  concerning  the  taxing  of  bank  shares,"  haa 
undertake^  to  deteimine  and  direct  the  manner  in  which  all  the 
shares  of  stock  in  banks,  whether  of  issue  or  not,  existing  by  au- 
thority of  the  United  States,  shall  be  taxed.  The  act  provides^ 
among  other  things,  thpi  such  shares  owned  by  non-residents  of  thie 
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commonwealth  shall  be  assessed  to  the  owners  thereof  in  the  citieo 
or  towns  where  such  banks  are  located,  and  not  elsewhere ;  that  the  tax 
shall  be  a  lien  on  their  shares ;  that  the  value  of  such  shares  shall  be 
omitted  from  the  valuation  upon  which  the  rate  is  to  be  based ;  and 
that  the  proceeds  of  the  tax  on  such  shares,  when  collected,  shall  bi& 
paid  over  by  the  treasurer  of  the  town  or  city  to  the  State  treasurer* 
The  plaintiffs  insist  that  this  statute,  so  far  as  it  applies  to  non-resi- 
dent stockholders,  is  one  which  the  legislature  had  no  right  to  enact; 
that  the  tax  assessed  under  it  upon  such  stockholders  is  invalid  y 
and  that  the  lien  it  assumes  to  create  upon  the  stock  cannot  be 
enforced. 

The  counsel  for  the  plaintiffs  insists  that  three  '^landmarks ''have 
been  established  in  this  broad  field  of  inquiry,  namely,  that  the 
shares  of  the  stockholders  of  the  national  banks  are  distinct  sub- 
jects of  taxation;  that  they  may  be  assessed  and  taxed  without 
deducting  from  their  valuation  that  portion  of  the  corporate  capita) 
invested  in  the  bonds  of  the  United  States;  and  last,  and  most 
important  of  all,  for  the  purposes  of  this  inquiry,  that,  the  bankff 
being  agencies  of  the  general  government  in  the  execution  of  its 
powers  and  functions,  the  States  have  no  power  to  tax  their  capital 
except  under  the  permission  of  congress.  It  is  also  established  by 
statute  that  the  shares  are  taxable  in  the  place  (that  is  to  say,  the 
State)  where  the  bank  is  located,  and  not  elsewhere ;  that  the  legisla- 
ture of  each  State  may  determine  and  direct  the  manner  and  place 
within  such  State  of  taxing  such  shares  (with  a  restriction  against 
oppressive  and  hostile  taxation) ;  and  that,  in  the  case  of  shares 
belonging  to  persons  not  residing  within  the  State,  the  place  of  tax* 
ation  shall  be  the  city  or  town  in  which  the  bank  is  located,  and  not 
elsewhere.  A  citizen  of  Connecticut  or  Rhode  Island,  therefore^ 
owning  shares  in  a  national  bank  in  Massachusetts,  is  not  to  be  taxed 
for  them  in  Connecticut  or  Rhode  Island.  They  can  only  be  taxed 
in  Massachusetts :  a  provision  which  relieves  him  of  all  danger  of 
being  twice  taxed  for  the  same  property.  Flint  v.  Aldermen  of  Boston^ 
99  Mass.  141.  The  acts  of  congress  in  regard  to  such  shares  belong- 
ing to  non-resident  stockholders  apparently  are  intended  to  annul, 
as  to  them,  the  general  rule  that  personal  property  follows  the  per- 
son, and  has  no  locality  other  than  the  domicil  of  the  owner,  and 
to  attach  to  such  shares,  for  some  purposes,  and  to  some  extent,  the 
local  character  and  fixity  of  real  estate.  They  are  proper  subjects' 
of  taxation  in  the  town  where  the  bank  in  question  is  located;  and 
Vol.  IIL— 52 
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ihe  legislature  of  the  common wealdi  (as  the  above-quoted  act  of  con- 
gress expressly  provides  that  it  may)  has,  by  the  statute  in  question, 
determined  and  directed  the  manner  in  which  they  shall  be  taxed* 

If  the  statute  of  1868,  chapter  349,  is  to  be  interpreted  as  providing 
for  the  imposition  of  an  excise,  in  the  proper  sense  of  that  term, 
and  as  distinguished  from  a  tax,  it  would  be  liable  to  all  the  objec- 
tions so  fully  pointed  out  in  the  recent  case  of  Oliver  v.  Washington 
MiUs,  11  AUen,  268,  and  could  not  be  sustained.  But  the  plaintiffs 
do  not  claim  that  it  was  intended  to  provide  for  an  excise,  in  the 
proper  sense  of  that  term.  On  the  contrary,  they  insist  that  it  is 
intended  to  authorize  a  tax,  and  not  an  excise ;  tiiat  the  act  bears 
the  title  of  ^*  An  act  concerning  the  taxation  of  bank  shares;"  that 
*'  tax,*'  and  in  no  case  "  duty  "  or  "  excise,"  is  the  term  used  through- 
out the  statute ;  that  the  provisions  for  the  assessment  and  collec- 
tion are  appropriate  to  a  tax  rather  than  to  a  duty  or  excise,  and 
are  assimilated  to  the  existing  provisions  of  law  for  the  assessment 
and  collection  of  taxes  on  similar  property ;  that  the  rate  of  taxa- 
tion is  required  to  be  the  same  as  on  other  moneyed  capital ;  that 
the  same  form  of  expression  is  used  in  the  statute  and  in  the  acts 
,of  congress  above  cited,  showing  that  a  tax  on  property,  and  not  a 
duty  or  excise  on  the  franchise,  was  intended  to  be  permitted  by 
congress  and  imposed  by  the  State ;  and  that  the  statute  has  not 
been  so  framed  that  it  could  be  held  valid  either  as  tax  or  an  excise, 
whichever  its  true  nature  might  be  On  the  assumption,  then, 
that  this  argument  on  the  part  of  the  plaintiffs  is  well  founded,  and 
that  the  true  construction  of  the  statute  is  that  it  is  intended  for 
taxation,  and  not  for  an  excise  or  duty,  can  it  be  maintained  as  a 
valid  exercise  of  power  on  the  part  of  the  legislature  ? 

The  objection  that  it  conflicts  with  the  restrictions  expressly 
provided  for  by  the  two  acts  of  congress  is  one  which  meets  us  at 
the  threshold  of  the  inquiry,  and  may  very  properly  be  considered 
first.  The  power  of  the  State  to  tax  the  shares  is  subject  to  the 
restriction  that  the  tax  shall  not  be  ^'at  a  greater  rate  than  is 
assessed  upon  any  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  the  State."  We  think  that  this  clause  was  obviously 
intended  to  preclude  the  possibility  that  property  of  that  description 
•hould  be  singled  out  for  special  and  peculiar  taxation.  Its  opera* 
tion  would  be,  to  prevent  oppressive  and  hostile  discrimiiiationi 
.no  favoi  able  to  the  banks.  A  State,  if  there  were  no  such  restrictions, 
might  so  arrange  its  method  of  taxation  as  substantially  to  expel 
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the  national  banks  firom  its  limits.  It  must  be  assumed  that  thia 
system  of  banking  was  devised  by  the  national  legislature  for 
national  purposes,  as  an  agency  of  the  government  in  the  exercise 
of  its  powers  and  functions,  and  that  for  public  reasons  it  was  in- 
tended that  it  should  be  general  and  uniform  throughout  the 
country.  It  might  well  seem  reasonable  to  congress  to  take  some 
precaution  that  the  banks  in  each  State  should  be  taxed  only  at  the 
flame  rate,  and  generally  in  the  same  manner,  as  the  moneyed  capital 
of  individual  citizens  is  taxed  in  the  same  State.  The  Iwguage  of 
the  act  of  congress  does  not  require  the  strict,  literal  and  narrow 
interpretation  that  might  be  proper  in  the  construction  of  a  penal 
statute.  It  means,  merely,  as  we  think,  that  such  shares  shall  be 
taxed  upon  a  general  system  and  in  compliance  with  a  set  of  rules 
and  principles  applied  alike  throughout  the  State  to  the  taxation 
of  all  moneyed  capital  It  means,  that  the  rate  upon  a  thousand 
dollars,  invested  in  such  a  bank,  shall  be  the  same  as  the  rate  upon 
a  like  sum  put  out  at  interest  on  good  security ;  that,  as  far  as  mere 
taxation  is  concerned,  the  owner  of  die  one  investment  shallfare 
neither  better  nor  worse  than  the  ascertained  owner  of  the  other; 
that  banks  are  not  to  be  oppressed  or  incommoded,  nor  their  opera- 
tions as  agencies  of  the  general  government  to  be  prevented  or 
unpedcd  by  invidious  and  unfavorable  rates,  as  compared  with 
other  property  of  the  same  general  kind  in  the  same  place.  A 
strictly  literal  construction  of  the  clause  would  lead  to  such  results 
that  practically  it  would  be  a  matter  of  almost  insuperable  diflBculty 
to  lay  any  legal  tax  at  all  upon  that  form  of  investment  If  the 
words  mean  that  the  rate  is  to  be  the  lowest  that  is  assessed  upon 
any  moneyed  capital  in  any  part  of  the  commonwealth,  one  result 
would  be,  that  the  owners  of  bond  stock  would  be  assessed,  in 
Boston  for  example,  at  less  than  the  rate  of  taxation  on  other 
moneyed  capital,*  or  other  property  generally,  owned  by  other 
residents  of  the  same  city.  It  may  be  assumed  that  generally  the 
taxation  in  large  cities  will  be  at  a  higher  rate  than  in  rural  and 
small  farming  towns.  There  would  not  only  be  one  rate  on  bank 
stock,  and  another  and  higher  rate  on  other  property,  but  the 
assessors  of  Boston,  before  fixing  upon  the  rate  for  bank  stock,  must 
inform  themselves  what  is  the  lowest  rate  of  taxation  on  moneyed 
capital  in  any  one  of  the  very  many  municipal  bodies  into  which 
this  State  is  subdivided.  When  they  have  obtained  that  informa- 
tion, on  this  construction  of  the  act  of  congress,  they  will  have 
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aBcertained  the  maximum  rate  proper  to  be  observed  in  the  taxation 
of  bank  stock.  Then  suppose  that  Boston,  on  its  being  ascertained 
that  the  tax  on  moneyed  capital  in  some  small  town  in  the  county 
of  Berkshire,  or  in  the  county  of  Franklin,  has  been  fixed  at  five 
cents  on  the  $100  of  valuation,  should  adopt  that  same  rate 
for  the  taxation  of  bank  stock ;  and  suppose  it  should  happen  that 
the  assessors  of  ttie  city  of  Worcester,  for  example,  in  order  to  be 
certain  not  to  endanger  the  validity  of  their  tax  by  adopting  too 
high  a  rate,  should  take  the  precaution  to  fix  their  rate  upon  bank 
stock  at  four  cents  and  nine  mills  on  the  llOO,  is  the  Boston 
tax  to  be  thereby  rendered  illegal  and  void  for  being  in  conflict 
with  the  restriction  contained  in  the  act  of  congress  of  Febru- 
ary 10, 1868  ?  Why  not,  if  the  lowest  rate  on  any  moneyed  capital 
is  the  only  legal  rate  ? 

Is  the  tax  on  bank  stock  throughout  the  commonwealth  to  be 
determined  and  absolutely  controlled  by  the  decision  of  some  small 
country  village,  in  which  there  happens  to  be  no  bank,  and  in  which 
the  municipal  wants  and  expenses  are  slight  and  insignificant? 
Yet  the  literal  construction  of  the  words  "  at  a  rate  no  greater  than 
IS  assessed  upon  any  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  State"  would  lead  to  precisely  this  result  It 
is  impossible  to  believe  that  such  was  the  purpose  of  the  act,  or  that 
such  would  be  a  reasonable  and  fair  mterpretation  of  its  meaning. 
In  our  judgment,  it  satisfies  the  meaning  of  the  restriction,  if  the 
rate  upon  bank  shares  is  the  same  as  the  rate  upon  moneyed-capital 
in  the  hands  of  individual  citizens  in  the  town  or  city  where  the 
bank  is  located. 

Another  objection,  which  is  the  one  principally  urged  in  the 
argument,  is  that  the  tax  in  controversy  is  not  proportional.  If 
this  objection  should  prove  to  be  well  taken,  the  tax  is  illegal  and 
void.  It  is  not  in  the  power  of  congress  to  authorize  the  legislature 
to  adopt  a  system  which  fails  in  so  important  and  vital  a  particular* 
But  in  what  way  does  this  alleged  want  of  fair  proportion  manifest 
itself,  and  in  what  does  it  connist  ?  If  we  compare  the  case  of  the 
non-resident  stockholder  with  that  of  those  resident  in  the  town 
where  the  bank  is  established,  we  find  that  they  pay  at  exactly  the 
same  rate,  on  their  shares.  If  we  compare  his  case  with  that  of 
individuals,  citizens  of  the  same  place,  owning  other  moneyed  capi- 
tal, we  find  that  they  also  pay  at  the  same  rate  on  their  respective 
valuations.    Suppose  it  to  be  true  that  they  all  pay  at  a  higher  rate 
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than  would  be  charged  if  the  shares  belonging  to  non-residents  were 
included  in  the  valuations,  yet,  as  they  all  pay  at  one  uniform  rate, 
there  is  no  disproportion  as  among  themselves.  The  rate  in  one 
town  may  be  very  different  from  the  rate  in  the  adjoining  town ;  but 
it  is  not  necessary,  in  order  to  meet  the  requirement  that  taxes  shall 
be  proportional,  that  the  rate  shall  be  identical  in  all  the  very  great 
number  of  municipal  corporations  throughout  the  State.  Each 
town  determines  for  itself  what  amount  of  expenditure  its  wants 
require,  or  its  valuation  and  local  circumstances  will  justify ;  and, 
of  course,  the  rates  differ  very  widely  in  different  places,  yet  they 
have  never  been  called  in  question  as  not  being  proportional,  on 
account  of  discrepancies  of  that  nature.  We  do  not  understand 
that  there  is  any  complaint  that  one  set  or  class  of  stockholders  in 
banks  is  taxed  on  a  different  system  from  the  rest;  or  that  there  is 
any  want  of  due  proportion  among  the  stockholders,  as  compared 
with  each  other,  or  with  other  individuals  owning  moneyed  capital* 
The  proi)ortion,  on  which  we  understand  the  plaintiffs  to  insist  as 
the  only  constitutional  and  legal  basis  on  which  taxes  can  be 
assessed,  is  that  which  the  whole  amount  to  be  raised  by  taxation, 
under  the  description  of  State,  county  and  municipal  taxes,  bears 
to  the  entire  amount  of  all  the  property  taxable  within  the  com  • 
monwealth     How  s|»nds  the  case  in  view  of  this  objection  ? 

If  our  statute  of  1868,  chapter  349,  had  simply  provided  that  the 
tax  on  bank  shares  belonging  to  persons  not  residing  within  the 
State  should  be  paid  into  the  treasury  of  the  town  or  city  where  the 
bank  is,  and  should  make  a  part  of  the  funds  of  such  town  or  city ; 
in  other  words,  if  such  shares  were  included  in  the  valuation,  and 
taxed  as  the  real  estate  of  non-resident  owners  is  taxed,  the  case 
would  present  no  diflSculty,  or,  rather,  the  case  would  not  have 
arisen.  But  the  statute  requires  that  the  value  of  such  shares  shall 
be  omitted  from  the  valuation  upon  which  the  rate  is  to  be  based ; 
and  also  that  the  taxes  upon  such  shares,  though  paid  in  the  first 
instance  to  the  treasurer  of  the  town  or  city  where  the  bank  is, 
shall  be  accounted  for  by  him  to  the  State  treasurer,  and  appropri 
ated  to  the  use  of  the  commonwealth.  The  effect  of  the  statute, 
then,  will  be  that  the  whole  amount  of  the  State,  county  and  town 
taxes  (so  far  as  they  affect  property  and  not  polls)  is  levied  upon 
the  wliole  amount  of  taxable  property  in  the  State,  except  only  the 
ihares  of  non-resident  stockholders  in  the  national  banks  established 
vithin  the  State;    That  is  to  say,  the  whole  of  the  property  tax, 
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falling  within  that  qnalification,  is  imposed  upon  only  a  part  of  iha 
taxable  property  of  the  commonwealth ;  a  large  par^  undoubtedly, 
but  confessedly  only  a  part.  The  plaintiffs  claim  that  the  rale  of 
taxation  is  higher  and  the  tax  larger,  to  each  individual  tax  payer, 
than  they  would  be  if  literally  the  whole  of  the  taxable  property 
were  charged  with  the  whole  of  the  tax. 

As  we  understand  the  argument  in  behalf  of  the  plaintiffs  it  may 
lie  illustrated  in  this  manner :  Suppose  the  whole  amount  of  the 
property,  which,  by  the  terms  of  the  statute,  is  to  be  omitted  from 
the  general  valuation  forming  the  basis  of  taxation,  to  be  suffi- 
ciently large  for  its  omission  to  diminish  that  valuation  to  such 
an  extent  that,  in  order  to  raise  the  whole  amount  of  the  taxes,  it 
should  become  necessary  to  increase  the  rate  of  taxation  from  four 
cents  on  each  $100  to  five  cents.  Of  course  these  figures  are 
here  taken  arbitrarily,  merely  for  the  purpose  of  illustration,  and 
without  any  attempt  to  approximate  to  the  exact  state  of  the 
facts.  Assuming  these  figures,  we  should  have  the  taxes  upon  prop- 
erty included  in  the  valuation  apparently  twenty-five  per  cent 
higher  than  they  would  be  under  a  system  requiring  the  whole 
of  the  taxable  property  to  pay  the  whole  of  the  property  tax.  This 
same  rate,  made  by  the  operation  of  the  statute,  as  the  plaintiffs 
insist,  to  stand  at  twenty-five  per  cent  above  the  true  constitutional 
raiio,  and  its  true  and  legal  proportions,  is  then  imposed  by  the 
statute  upon  the  shares  belonging  to  non-resident  owners.  And 
the  plaintiffs  insist  that,  whatever  may  be  the  state  of  things  among 
the  stockholders  as  compared  with  each  other,  the  rate  and  the 
amount  both  are  not  in  that  ratio  to  the  taxable  property  which 
alone  is  recognized  by  the  constitution  as  the  true  and  just  propor- 
tion. 

It  is  quite  apparent  that  this  objection,  if  well  founded,  is  very 
far  from  being  peculiarly  applicable  to  the  case  of  non-resident 
owners  of  bank  stock.  If  the  fact  that  the  whole  amount  of  the 
property  taxes  is  levied  upon  less  than  the  whole  amount  of  tax- 
able property  is  a  valid  objection,  it  is  sufficient  to  vitiate  the  whole 
tax.  The  owners  of  bank  stock,  moneyed  capital,  or,  in  fact,  of  any 
other  description  of  taxable  property  included  in  the  valuation, 
would  apparently  have  as  much  reason  to  complain  of  the  dispro- 
portion as  the  non-resident  owners  of  bank  stock.  If  the  prin- 
dple  of  assessment  should  prove  to  be  erroneous  and  vicious,  and 
prohibited  by  the  terms  of  the  constitution,  the  tax  is  all  wiong» 
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from  beginning  to  end,  and  cannot  be  enforced  against  owners  of 
bank  stock,  whether  resident  or  not  resident  in  the  State,  nor  in 
fact  against  any  owners  of  property  whatever. 

It  is  true  that,  under  the  operation  of  the  statute,  a  part  only  of 
the  taxable  property  of  the  commonwealth  is  made  to  pay  the 
whole  of  the  county  tax,  the  city  and  town  tax,  and  also  the  whole 
amount  of  what  is  annually  voted  by  the  legislature  specifically  as 
the  State  tax,  so  far  as  these  three  descriptions  of  tax  are  assessed 
upon  property  and  not  upon  polls.  The  money  obtained  from  the 
assessment  of  bank  stock  belonging  to  non-resident  owners  does  not 
make  any  part  of  either  one  of  these  three  descriptions  of  tax. 
But,  although  not  known  as  the  State  tax  eo  nomine^  it  is  neverthe- 
less a  tax  for  the  use  and  benefit  of  the  State.  It  goes  into  the 
public  treasury,  and  makes  a  part  of  the  annual  ways  and  means 
of  the  State.  The  efiect  of  the  statute,  if  carried  out,  would  be  to 
furnidi  the  commonwealth  with  a  regular  source  of  income  capable 
of  making  a  valuable  addition  to  the  public  revenue,  varying  perhaps 
somewhat  from  year  to  year,  but  not  subject  to  any  violent  or  sudden 
fluctuations,  and  generally  admitting  of  a  reasonably  close  estimate 
in  advance.  We  are  bound  judicially  to  know  the  fact  that  the 
large  amounts  annually  appropriated  by  the  legislature  for  the 
payment  of  the  expenses  of  the  commonwealth  are  mainly  sup- 
plied by  the  imposition  of  the  State  tax.  We  are  bound  also  to 
assume  that,  in  determining  the  amount  of  that  State  tax,  the 
legislature  takes  into  consideration  all  the  sources  of  income,  from 
any  quarter,  which  the  State  has  at  its  command,  including  among 
ihem  the  tax  provided  for  by  this  statute,  and  that  the  general 
State  tax  annually  voted  is  intended  to  cover  deficiencies  of  revenue, 
and  to  provide  the  necessary  ways  and  means  for  the  varying 
exigencies  of  the  public  service.  The  acts  of  congress  have  made 
certain  property  taxable  hero,  which  without  these  acts  might  not 
be  so  taxable.  They  have  also  permitted  the  legislature  to  deter- 
mine and  direct  the  manner  of  such  taxation.  This  it  is  has  under- 
taken to  do  by  a  statute  which  provides  that  the  new  taxation  shall 
be  so  managed  as  to  inure  wholly  to  the  benefit  of  the  State  treas- 
ury, and  not  be  implied  to  merely  local  and  municipal  purposes. 
The  statute  assumes  that,  to  the  stockholder  not  residing  within 
the  State,  the  appropriation  of  such  a  tax  is  a  matter  of  no  interest 
or  importance.  It  does  not  concern  him,  so  long  as  the  amount  ii 
aaoertaiued  on  the  same  principles  and  the  tax  is  assessed  at  the 
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fiame  rate  as  it  would  be  if  he  resided  in  the  city  or  town  where  the 
bank  is  established. 

We  do  not  understand  the  plaintiffs  to  deny  that  their  shares  are 
proper  subjects  of  taxation  in  Boston,  or  to  complain  that  there  is 
any  disproportion  in  the  taxation  of  resident  and  non-resident 
shareholders  in  the  same  place,  as  compared  with  each  other.  The 
objection  is,  that  by  the  operation  of  the  statute  they  are  made  tax* 
able  at  a  higher  rate,  and  so  for  a  larger  amount,  than  they  would 
be  if  they  were  included  in  the  valuation  upon  which  the  rate  is  to 
depend.  Is  this  complaint  well  founded  ?  It  is  to  be  remembered 
that  whatever  amount  may  be  added  to  the  public  revenue  by  the 
operation  of  the  statute  diminishes  to  exactly  the  same  extent  the 
amount  necessary  to  be  raised  by  the  State,  properly  and  techni- 
cally  so  called.  The  annual  resolve  for  the  assessment  of  a  State 
tax  is  what,  in  parliamentary  language,  is  usually  called  a 
^'deficiencv  bill."  Suppose  that,  after  considering  all  sourdbs  of 
income  other  than  taxation,  the  legislature  should  find  tnat  the 
sum  of  11,200,000  is  needed  to  cover  the  public  expenditures  of 
the  State,  and  that  the  tax  on  bank  shares  belonging  to  non- 
residents, and  provided  for  in  the  terms  of  the  statute,  would 
produce  the  sum  of  1200,000  annually?  And  here  it  may  bo 
repeated  that  these  figures  are  assumed  arbitrarily,  and  merely 
as  illustrative  of  the  argument.  Upon  these  figures  a  tax  of 
<l,000.00u  would  supply  the  deficiency.  But,  if  the  statute 
were  to  oe  repealed  or  pronounced  unconstitutional  and  void, 
and  the  law  so  far  changed  that  the  bank  shares  belonging  to 
non-residents  should  be  included  in  the  municipal  valuations,  and 
taxed  as  other  property  of  the  same  kind  is  taxed,  the  State  would 
lose  from  its  annual  revenue  the  sum  of  1200,000.  The  valuations 
which  form  the  basis  of  taxation  would  be  increased  by  the  addition 
of  property  producing  1200,000  in  taxes  annually.  The  county 
and  municipal  taxes,  not  being  increased,  would  be  assessed  upon  a 
larger  amount,  and  of  course  at  a  lower  rate ;  but  the  State  tax,  on 
the  other  hand,  would  bei  raised  from  $1,000,000  to  11,200,000. 
The  general  result  would  be,  that  the  tax  payers  would  pay  exactly 
what  they  did  before,  with  not  the  slightest  change  of  rate  or  pro- 
portion. In  either  mode  of  taxation,  the  taxable  property  would 
jmy  into  the  treasury  of  the  State  exactly  the  same  sum,  namely, 
$•1,200,000.  The  non-resident  stockholders,  as  a  class^  do  not 
appear,  then,  to  have  any  cause  to  complain  that  the  tax  upon 
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them  as  such,  under  our  statute,  is  not  proportional ;  and  we  find 
nothing  in  the  agreed  facts  that  distinguishes  these  plaintifb  from 
other  non-resident  owners  generally. 

There  is  a  provision  in  the  statute,  that,  in  assessing  such  shares, 
there  shall  be  a  deduction  of  a  proportionate  part  of  the  value  of 
the  real  estate  belonging  to  the  bank.  To  that  extent  the  non- 
resident stockholder  is  privileged  and  favored,  as  there  seems  to  be 
no  law  requiring  or  permitting  any  such  allowance  in  favor  of 
stockholders  residing'  in  the  State.  This  disproportion  was  not 
alluded  to  in  the  argument,  and  no  importance,  as  we  suppose,  was 
intended  to  be  attached  to  it.  It  certainly  is  not  one  of  which 
these  plaintifiTs  can  reasonably  complain. 

The  conclusion,  then,  at  which  we  arrived  is  that  the  statute  of 
1868,  chapter  349,  does  not  transcend  or  conflict  with  the  limita- 
tions expressly  set  forth  in  ^he  acts  of  congress;  that,  practically,  it 
prod  aces  no  appreciable  disproportion  among  tax  payers  as  compared 
with  each  other;  that  the  omission  of  the  shares  of  non-residents 
from  the  town  valuations  produces  no  actual  want  of  due  propor- 
tion, for  the  reason  that  the  general  result  of  the  taxation,  suppos- 
ing the  statute  to  be  held  valid,  is  substantially  identical,  to  each 
tax  payer,  with  what  it  would  be  if  the  shares  of  non-residents  were 
included  in  those  valuations,  and  taxed  in  the  same  manner  in  all 
respects  as  the  real  estate  of  non-resident  owners  is  taxed ;  and  that, 
although  in  one  mode  of  proceeding  the  sum  total  of  the  valuations 
is  less  than  in  the  other,  yet  the  aggregate  of  the  amount  to  be 
raised  under  the  heads  of  county,  municipal  and  State  taxes  is 
diminished  in  exactly  the  same  proportion. 

As  to  the  objection  that  it  is  retrospective  in  its  operation,  it 
seems  to  be  enough  to  say  that,  under  the  acts  of  congress,  the  prop- 
erty was  certainly  taxable  in  such  lawful  manner  as  the  legislature 
of  the  commonwealth  should  direct.  Whoever,  thpn,  on  the  first 
day  of  May,  1868,  held  such  property  knew,  or  was  bouhd  to  know, 
that  it  was  taxable  like  other  moneyed  capital  as  of  that  day,  in  such 
manner  as  by  law  might  be  provided. 

We  do  not  find,  in  the  various  objections  taken  on  behalf  of  the 
plaintiffs,  and  so  ably  and  forcibly  urged  by  their  learned  counsel, 
any  thing  that  convinces  us  that  the  statute  ought  to  be  pronounced 
UDConstitutional,  or  that  the  tax  imposed  in  pursuance  of  it  is 
unlawful  and  void.  And  according  to  the  terms  of  the  agreement 
there  must  be,  in  each  case, 

Judgment  for  the  defmdanL 
Vol.  m.  — 68 
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(lOeMaaB-Si.) 

Ccnt^cmu  of  land — Relief  from  nUsrepresenUUione, 

llie  defendant  made  a  convejance  of  land  to  the  plaintiff  not  actnallj  Indud* 
ing  a  certain  lot  of  seventeen  acres,  which  defendant  had  represented,  and 
plaintiff  had  been  led  to  believe,  to  be  covered  by  the  deed.  By  a  proviso 
in  the  deed  plaintiff  assumed  the  burden  of  maintaining  a  line  fence 
being  induced  to  consent  to  the  proviso  by  false  representations  of  the  defend- 
ant in  regard  to  the  amount  of  fence  which  his  neighbors  would  be  obliged 
to  maintain.  Part  of  the  purchase-money  for  the  land  was  paid  in  govern- 
ment bonds,  the  defendant  agreeing  to  take  them  at  par  and  pay  the  interest 
and  premium,  and  there  was  a  considerable  sum  due  the  plaintiff  thereon. 
By  a  bill  in  equity  the  plaintiff  prayed  that  the  defendant  be  compelled  to 
convey  the  additional  seventeen  acres,  to  release  plaintiff  from  the  proviso 
and  to  pay  the  amount  due  on  the  bonds.  Held,  that  the  conveyance  prayed 
for  could  not  be  decreed ;  that  the  remedy  relating  to  the  proviso  and  to  the 
bonds  was  adequate  at  law ;  and  that,  as  the  plaintiff  did  not  offbr  to  rescind 
the  whole  contract,  there  was  no  remedy  in  equity. 

Bill  in  equity  for  relief  from  alleged  injustice  growing  out  of  the 
conveyance  of  land.  The  case  was  reserved  by  the  chief  justice  for 
the  consideration  of  the  full  court. 

The  facts  are  set  forth  in  the  opinion. 

W.  H.  Swift  (S.  W.  Bowerman  with  him),  for  plaintiff! 

M.  Wilcox  ( W.  T.  Filley  with  him),  for  defendant 

Wells,  J.  The  plaintiff  purchased  certain  lots  of  land  of  the 
defendant,  received  a  deed,  and  paid  the  whole  amount  of  the  pur- 
chase-money. This  suit  is  brought  for  relief  or  redress  in  several 
particulars,  dissimilar  in  character,  but  all  connected  with  tlie 
alleged  oral  contract  of  purchase.  He  comj^lains :  Firsty  that  a  })n>- 
viso  was  inserted  in  his  deed,  imposing  upon  him  the  burden  of  6\ip» 
porting  the  whole  fence  upon  the  south  line  of  tV  la^-^  cnnveyod ; 
and  that  he  was  induced  to  assent  to  its  insertion  upon  i^o  UN»^:i.^ 
eration,  and  false  representation  of  thn  defendant,  that  the  imok 
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fence  upon  the  east  side  of  said  land  was  to  be  maintained  by  the 
adjoining  proprietor,  Patrick  McDaniels,  by  viri;ue  of  a  written  obli- 
gation to  that  effect,  and  that  the  plaintiff  would  be  relieved  from 
all  liability  to  maintain  any  fence  upon  that  side;  as  well  as  by 
certain  other  false  representations,  of  the  defendant  in  relation 
thereto.  Second,  that  he  delivered  to  the  defendant,  in  part  pay- 
ment of  said  purchase-money,  three  bonds  of  the  United  States,  of 
$1,000  each,  upon  the  agreement  of  the  defendant  that  he  would 
allow  the  full  market  value  of  the  same,  including  premium  and 
accrued  interest  at  the  time  of  the  transfer  thereof;  and  that  the 
defendant  refuses  to  allow  and  pay  him  the  value  of  such  premium 
and  interest,  amounting  together  to  the  sum  of  $315,  that  sum 
being  in  excess  of  the  whole  purchase-money  due  to  the  defendant. 
Third,  that,  during  the  negotiations  for  the  sale  and  purchase  of 
said  lands,  the  defendant  pointed  out  the  south-east  comer  of  the 
premises  proposed  for  sale,  and  represented  that  the  land  of  the 
adjoining  proprietor,  McDaniels,  extended  to  that  point,  and  that 
the  southerly  line  of  the  land  sold  would  extend  from  the  same  cor- 
ner to  a  point  on  the  highway  near  a  bridge ;  that  the  deed  was 
accordingly  written  and  accepted,  describing  the  land  as  bounded  on 
the  south  by  a  line  running  from  the  south-west  comer  of  land  of 
said  McDaniels,  at  right  angles  to  the  westerly  line  of  said  McDaniels, 
to  the  highway,  the  defendant  representing  said  Hue  to  be  the  same 
line  previously  pointed  out  by  him  to  the  plaintiff,  and  that  it  would 
strike  the  highway  within  one  rod  of  said  bridge ;  whereas  in  fact 
the  land  of  said  McDaniels  did  not  extend  so  far  as  to  the  south-east 
comer  of  the  defendant's  land,  as  pointed  out  by  him,  and  the  south 
line,  running  at  right  angles  therefrom  to  the  highway,  did  not 
strike  the  same  within  one  rod  of  said  bridge;  and  the  deed  so 
written  and  accejpted  did  not  include  a  considerable  jmrt  of  the  land 
so  offered  and  represented  to  be  sold,  and  intended  and  understood 
by  the  plaintiff  to  have  been  purchased  by  him;  the  part  so 
excluded  consisting  of  about  seventeen  acres  of  land,  comprising 
the  greater  part  of  the  meadow  land  in  the  tract  as  pointed  out  by 
the  defendant 

The  plaintiff,  by  this  bill,  does  not  seek  to  rescind  the  contract 
and  conveyance;' and  does  not  offer  to  re-convey  or  release  to  the 
defendant  the  land  conveyed ;  nor  pray  that  he  may  be  allowed  to 
do  80,  and  recover  back  the  purchase-money  paid  and  bonds  deliv- 
ered in  payment    The  relief  prayed  for  is^  that  the  defendant  may 
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be  required  to  convey  to  the  plaintiff  the  portion  of  the  tract  which 
%vas  80  by  firaud  or  mistake,  omitted  from  the  conveyance  abready 
made  in)  release  the  plaintiff  from  the  proviso  in  his  deed  in  regard 
to  tho  fence ;  and  to  pay  to  the  plaintiff  the  aforesaid  amount  of 
I  remium  and  interest  upon  said  bonds. 

'J'he  argument  of  the  plaintiff  is  addressed  mainly  to  the  question 
of  the  equity  jurisdiction  of  this  court  in  cases  of  fraud  or  mistake 
like  that  alleged  in  the  present  suit  There  can  be  no  doubt  upon 
that  point  There  is  no  ground  upon  which  jurisdiction  in  equity 
is  so  readily  entertained  and  freely  exercised.  It  is  given  to  this 
court  without  restriction,  if  the  parties  have  not  a  plain,  ade- 
quate and  complete  remedy  at  law.  Oen.  Stat,  ch.  113,  §  2. 
Having  jurisdiction,  the  question  is  as  to  the  appropriate  rem- 
edy. Jurisdiction  in  equity  is  often  maintained,  even  when  there  ii 
a  remedy  at  law,  for  the  sake  of  the  greater  facility  it  affords  for 
adapting  the  proper  relief  to  the  peculiar  necessities  of  each  case. 
If  the  party  suing  is  entitled  to  no  relief  other  than  that  which  may 
be  had  in  an  action  at  law,  he  is  remitted  to  his  remedy  in  that 
form.  Even  in  a  proper  case  for  an  appeal  to  equity,  the  remedy 
must  be  sought  in  reference  to  certain  recognized  rules  and  princi- 
ples of  chancery  jurisprudence,  and  is  often  restricted  by  provisiona 
of  positive  law.  It  is  not  administered  arbitrarily.  It  must  flow 
out  of  and  accord  with  the  agreements  and  obligations  of  the  par- 
ties, and  be  adapted  to  the  condition  of  £acts  to  which  it  is  to  be 
applied. 

In  the  present  case,  the  principal  ground  of  action  is  the  fraud  or 
mistake  by  which  an  important  part  of  the  subject-matter  of  the 
alleged  contract  of  sale  and  purchase  was  omitted  from  the  deed  of 
conveyance.  If  the  allegations  of  the  bill  should  be  sustained  by 
the  proofs,  they  would  show  a  clear  nght  to  have  a  rescission  of  the 
contract;  and,  upon  reconveyance  of  the  land  covered  by  the  dt^ 
to  have  restoration  of  the  bonds  and  money  that  were  deliveied  in 
payment  But  this  relief  the  plaintiff  does  not  seek ;  and  hih  bill 
contains  no  offer  to  reconvey,  without  which  he  cannot  have  such 
relief.  The  prayer  of  the  bill,  and  its  sole  purpose  in  this  particu- 
lar, is,  that  the  defendant  may  be  compelled  to  convey  to  the  plain- 
tiff the  seventeen  acres  of  land  which  he  alleges  were  included  in 
the  oral  contract  of  sale,  or  represented  by  the  defendant  to  be  bo 
included,  but  omitted  from  the  deed. 

If  the  case  stood  merely  upon  the  oral  contract  of  sale,  with  m 
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conyeyance  of  part  and  a  neglect  or  refusal  to  convey  another  part 
of  the  land  which  was  the  subject  of  the  alleged  contract,  we  do  not 
think  it  would  be  contended  that  the  plaintiff  could  compel  a  con- 
veyance of  the  other  land,  against  a  party  denying  the  contract  and 
letting  up  the  statute  of  frauds.  Courts  are  bound  to  regard  that 
statute  in  equity  as  well  as  at  law.  The  only  remedy  in  equity  in 
such  case  would  be  by  a  rescission  of  the  entire  contract,  in  which 
the  aid  of  the  court  could  be  obtained,  if  necessary,  upon  proper 
grounds* 

There  has  been  no  part  performance  here,  such  as,  according  to 
the  general  practice  in  courts  of  equity,  would  be  held  to  take  the 
case  out  of  the  statute  of  frauds. 

1.  Payment  of  the  whole  consideration  is  not  sufficient  for  that 
purpose.  Hughes  v.  Morris,  2  De  Gex,  Macon  &  Gord.  366 ;  Thomp- 
son V.  Qouldy  20  Pick.  134, 138 ;  Browne  on  Stat  of  Frauds,  §  461 ; 
Fry  on  Spec  Perf.,  §  403 ;  Dale  v.  Hamilton,  5  Hare,  369 ;  Clinan  v. 
Cooke,  1  Sch.  &  Le£  22,  41;  Allen's  Estate,  1 W.  &  S.  Z«i\Purcea  y. 
Miner,  4  Wall.  513. 

2.  Possession  by  the  purchaser,  under  such  a  deed  as  was  given 
CO  the  plaintiff,  is  possession  according  to  the  title  thereby  con- 
veyed, and  is  not  such  a  possession  as  to  afford  ground  for  enforcing 
an  alleged  oral  agreement  to  convey  other  land,  claimed  to  have 
been  embraced  in  the  same  oral  agreement  with  that  conveyed. 
Moale  V.  Buchanan,  11  GilL  &  Johns.  314.  The  plaintiff  does  not 
appear  to  have  been  let  into  actual  possession  of  the  seventeen  acres, 
nor  to  have  been  induced  to  do  any  acts  thereon,  as  owner  under  his 
supposed  rights  as  purchaser. 

3.  The  conveyance  of  a  portion  of  the  land  is  neither  a  part  per- 
formance,  nor  is  it  a  recognition  of  the  alleged  oral  contract,  so  far 
as  it  relates  to  the  remaining  land  not  included  in  the  deed.  On  the 
contrary,  it  is  in  distinct  disregard  and  implied  disavowal  of  such  a 
contract.  The  deed  was  given  and  accepted  in  execution  of  the 
entire  contract  of  sale.  Its  terms  are  in  literal  conformity  with  the 
agreement  as  made.  The  plaintiff  concedes  that  the  southern  bound* 
ary  was  stipulated  to  be  described  as  it  is  written  in  the  deed,  to 
wit,  running  from  the  south-westerly  comer  of  land  of  McDaniels, 
and  at  right  angles  with  his  westerly  line,  to  the  highway. 

But  the  plaintiff  claims  that  he  in  fact  purchased  the  whole  of  a 
certain  tract  of  land  which  included  the  seventeen  acres  now  in  dis- 
pute ;  that  the  description  of  the  boundaries,  as  agreed  upon  and 
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inserted  in  the  deed,  was  so  agreed  on  and  inserted  upon  the  repre- 
sentation of  the  defendant  and  the  belief  of  the  plaintiff  that  it  did 
include  said  seventeen  acres ;  and  that  the  failure  of  the  deed  to 
embrace  and  convey  that  part  of  the  land  was  occasioned  either  by 
the  mutual  mistake  of  the  parties  as  to  the  position  of  the  south-wett 
comer  of  land  of  McDaniels,  or  else  by  the  misrepresentation, 
deceit  and  fraud  of  the  defendant  in  relation  thereto.  In  either 
alternative,  the  plaintiff  contends  that  he  is  entitled  to  a  reforma- 
tion of  the  deed,  to  make  it  conform  to  the  sale  actually  contracted 
by  the  parties. 

Such  a  reformation  not  only  requires  a  description  of  the  subject- 
matter  of  the  sale,  different  from  the  express  terms  of  the  oral  con- 
tract, but  would  enlarge  the  effect  and  operation  of  the  deed,  as  a 
conveyance.  It  involves  the  transfer  of  the  legal  title  to  land  not 
covered  by  the  deed  already  given.  It  requires  a  new  deed  to  be 
executed  and  delivered  by  the  defendant  to  the  plaintiff.  Whether 
that  deed  shall  embrace  the  entire  subject  of  the  alleged  contract  of 
purchase,  with  a  correct  description  to  make  it  conform  to  facts  and 
abuttals  as  they  were  represented  to  be,  or  merely  convey  the  seven- 
teen acres  omitted  from  the  deed  already  given,  the  order  for  the 
execution  will  enforce  the  specific  performance  of  a  contract  for  the 
sale  of  lands,  for  which  there  exists  no  memorandum,  note  or  other 
evidence  in  writing  signed  by  the  party  to  be  charged  therewitlt 
As  to  the  seventeen  acres  in  dispute,  the  obligation  to  convey  them 
rests  solely  in  the  oral  contract  The  defendant  denies  any  con- 
tract which  includes  them.  The  plaintiff  seeks  to  establish  such  a 
contract  by  parol  evidence,  and  enforce  it  The  deed  itself  furnishes 
no  means  of  making  the  correction  sought  for,  and  no  evidence  of 
the  contract  relied  on  for  this  purpose ;  nor  is  it  in  any  sense  an 
acknowledgment  of  the  substance  of  the  alleged  oral  agreement 

The  power  to  rectify  deeds  and  other  written  instruments  undoubt- 
edly exists  in  this  court,  under  the  clauses  of  the  statute  giving  equity 
jurisdiction  in  cases  of  fraud,  accident  and  mistake,  or  the  clause 
giving  it  generally  where  there  is  no  adequate  remedy  at  law.  It 
has  been  exercised  in  several  cases.  Canedy  v.  Marcyy  13  Gray,  373 ; 
Metcalf  V.  Putnaniy  9  Allen,  97.  But  the  power  will  be  exercised 
in  subordination  to  other  fixed  principles  of  law,  and  especially  to 
statute  provisions.  If  the  rules  restricting  the  administration  of 
judicial  remedies,  which  are  prescribed  by  the  statute  of  frauds^ 
were  to  be  disregarded  in  this  branch  of  equity  procedure,  it  would 
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open  the  door  to  all  the  forms  of  fraud  which  that  statute  was  intended 
to  prevent  The  statute  is  not  a  mere  rule  of  evidence,  but  a  limitation 
of  judicial  authority  to  afford  a  remedy.  It  requires  that  contracts 
for  the  sale  of  land^  in  order  to  be  enforced  by  judicial  proceedings, 
must  be  substantiated  by  some  writing.  This  provision  of  law  can- 
not be  dispensed  with  merely  for  the  reason  that  the  want  of  such 
writing  was  occasioned  by  accident,  mistake  or  fraudulent  represen- 
tations, unless  some  other  ingredient  enters  into  the  case  to  give  rise 
to  equities,  stronger  than  those  which  stand  upon  the  oral  contract 
alone,  which  estop  the  other  party  from  setting  up  the  statute. 

It  makes  no  difference  whether  the  want  of  a  writing  was  acci- 
dental or  intentional,  by  way  of  refusal  or  by  reason  of  mutual  mis- 
take ;  nor  that  there  were  false  representations  and  a  pretense  of 
conveying  the  land,  but  a  friiudulent  evasion,  by  means  whereof 
there  was  no  conveyance  in  fact,  and  no  proper  written  evidence  of 
the  agreement  to  convey.  From  the  oral  agreement  there  can  be 
derived  no  legal  right,  either  to  have  performance  of  its  stipulations 
or  written  evidence  of  its  terms.  So  long,  therefore,  as  the  effect  of 
the  fr^ud  or  mistake  extends  no  further  than  to  prevent  the  execu- 
tion, or  withhold  from  the  other  party  written  evidence  of  the  agree- 
ment, it  does  not  furnish  sufficient  ground  for  the  court  to  disregard 
the  statute  of  friiuds,  and  enter  into  the  investigation  of  the  oral 
agreement  for  the  purpose  of  enforcing  it.  And  we  do  not  see  that 
the  present  case  stands  otherwise  in  this  respect  than  it  would  if 
there  had  been  no  conveyance  of  any  part  of  the  land.  As  already 
shown,  that  conveyance  was  not  in  execution  or  recognition  of  the 
contract  which  the  plaintiff  seeks,  by  this  bill,  to  enforce ;  and  does 
not  furnish  any  reason  for  taking  the  case  out  of  the  statute,  on  the 
ground  of  part  performance.  Indeed,  the  rule  seems  to  be  that  no 
part  performance,  by  the  party  sought  to  be  charged  will  take  an 
agreement  out  of  the  statute  of  frauds,  except  in  those  cases  where 
the  statute  itself  provides  for  such  effect  It  is  part  performance  by 
the  party  seeking  to  enforce,  and  not  by  the  other  party,  to  which 
courts  of  equity  look,  in  giving  relief  from  the  statute.  Caton  v. 
Caton,  Law  Bep.,  1  Ch.  137 ;  S.  C,  Law  Bep.,  2  H.  L.  127 ;  Mundy  v. 
JoUiffSy  5  MyL  &  Cr.  167;  Buckmaster  v.  Earrop,  7  Ves.  369; 
Browne  on  Stat  of  Frauds,  §  453. 

When  the  proposed  reformation  of  an  instrument  involves  the 
specific  enforcement  of  an  oral  agreement  within  the  statute  of 
frauds;  or  when  the  term  sought  to  be  added  would  so  modify  the 
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instrument  as  to  make  it  operate  to  convey  an  interest  or  secuie  a 
right  which  can  only  be  conveyed  or  secured  through  an  instrument 
in  writing,  and  for  which  no  writing  has  ever  existed,  the  statute  of 
frauds  is  a  sufiicient  answer  to  such  a  proceeding,  unless  the  plea 
of  the  statute  can  be  met  by  some  ground  of  estoppel,  to  deprive  the 
party  of  the  right  tx)  set  up  that  defense.  Jordan  v.  Sawkins^  1  Ves^ 
Jr.  402 ;  Osbom  v.  Phelps,  19  Conn.  63 ;  Clinan  v.  Cooke,  1  Sch.  & 
Lef.  22. 

The  fact  that  the  omission  or  defect  in  the  writing,  by  reason  of 
which  it  failed  to  convey  the  land  or  express  the  obligation  which  it 
is  sought  to  make  it  convey  or  express,  was  occasioned  by  mistake^ 
or  by  deceit  and  fraud,  will  not  alone  constitute  such  an  estoppeL 
There  must  coucur,  also,  some  change  in  the  condition  or  position 
of  the  party  seeking  relief,  by  reason  of  being  induced  to  enter  upon 
the  execution  of  the  agreement,  or  to  do  acts  upon  the  fiaith  of  it  aa 
if  it  were  executed,  with  the  knowledge  and  acquiescence  of  the 
other  party,  either  express  or  implied,  for  which  he  would  be  left 
without  redress  if  the  agreement  were  to  be  defeated.^ 

Upon  a  somewhat  extended  examination  of  the  decisions  in 
regard  to  the  effect  of  the  statute  of  frauds  upon  the  right  to  have 
equitable  relief  where  the  writing  is  defective,  although  many  of 
them,  where  relief  has  been  granted,  hardly  come  within  this  defini- 
tion in  the  a])parent  character  of  the  particular  &cts  upon  which 
they  were  decided,  yet  we  are  satisfied  that  this  principle  of  dis- 
crimination is  the  only  one  which  can  give  consistency  to  the  great 
mass  of  authorities  upon  this  subject 

The  case  of  Sntith  v.  Underdunck,  1  Sandf  Ch.  579,  is  nearly  like 
the  present  in  its  facts ;  and  the  opinion  of  the  assistant  vice-chan* 
cellor  would  seem  to  sustain  the  right  of  the  plaintiff  here.  There 
was  no  fraud  in  the  preparation  of  the  deed.  The  judgment  was 
based  mainly  upon  the  ground  of  part  performance.  It  was  held  to 
be  sufficient  to  take  the  case  out  of  the  statute,  that  the  plaintiff" 
had  been  led  into  possession  as  purchaser;  and  the  opinion  indi- 
cates that  possession,  under  and  in  accordance  with  a  deed  of  part^ 
would  be  a  sufficient  possession  of  the  whole  for  the  purpose  of 
requiring  a  deed  of  the  remainder.  But  the  decision  rests  upon 
the  fact  of  possession  by  theplaintiff  of  ^he  entire  premises,  includ- 
ing ihe  part  for  which  the  bill  was  brought  The  case  arose  upon 
demurrer  to  the  bill,  which,  of  course,  admitted  the  contract  and 
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the  alleged  possession  of  the  whole  tract    The  qaestion  of  the 
statute  of  frauds  did  not  arise  therefore. 

That  the  purchaser  has  been  let  into  possession,  in  pursuance  of 
a  parol  agreement,  has  been  very  generally  recognized  as  sufScient 
to  take  it  out  of  the  statute.  The  reasoning  by  which  this  result 
was  reached  is  £eu*  from  satisfactory ;  and  even  where  the  rule  prevails^ 
there  arjs  frequent  intimations  that  it  is  regarded  as  trenching  too 
closely  upon  the  spirit  as  well  as  the  letter  of  the  statute.  If  it  were 
now  open  to  settle  the  rule  anew,  we  cannot  doubt  that  it  would  be 
limited  to  possession  accompanied  with  or  followed  by  such  change 
of  position  of  the  purchaser  as  would  subject  him  to  loss  for  which 
he  could  not  otherwise  have  adequate  compensation  or  othw  redress  ; 
and  that  mere  change  of  possession  would  not  be  held  to  take  a  case 
out  of  the  statute.  However  it  may  be  elsewhere,  we  are  disposed 
to  hold  the  rule  to  be  so  in  Massachusetts. 

Previously  to  the  statutes  of  1855,  chapter  194,  and  1856,  chapter 
38  (Gen.  Stats.,  ch.  113,  §  2),  the  power  of  the  court  to  direct  spe- 
cific performance  was  confined  to  written  contracts.  B.  S.,  ch.  74^ 
§  8.  That  power  was  held  to  be  strictly  limited  to  contracts  in 
which  the  whole  obligation  to  be  enfon^  was  expressed  in  the 
writing.  Dvnght  v.  Pomeroy,  17  Mass.  303 ;  Brooks  v.  Wheehch, 
11  Pick.  439;  Leach  v.  Leach,  18  id.  68;  Buck  v.  Dowleyy  16 
Gray,  555 ;  Park  v.  Johnson,  4  Allen,  259.  The  provision  confer- 
ring that  power  specifically  in  case  of  written  contracts  is  stiU 
retained  in  the  general  statutes,  chapter  113,  section  2.  If  the 
subsequent  clauses,  conferring  jurisdiction  generally,  are  to  be 
construed,  as  we  think  they  are,  to  extend  the  power  of  the  court, 
so  as  to  give  relief  by  way  of  specific  performance,  either  of  con- 
tracts wholly  unwritten,  or  of  stipulations  proved  by  parol  and 
incorporated  into  a  contract  by  judicial  rectification  of  a  written 
instrument,  as  in  Metcalf  v.  Putnam,  9  Allen,  97,  still  that  power 
ought  to  be  exercised  with  constant  reference  and  in  subordination 
to  the  condition  that  "  the  party  asking  relief  has  not  a  plain,  ade- 
quate and  complete  remedy  at  common  law,*'  which  accompanied 
each  enlargement  of  the  equity  power  of  the  court,  and  which  pref- 
aces and  closes  the  enumeration  of  those  powers  in  the  general 
statutes.  The  force  of  this  consideration  is  not  lessened  when 
applied  to  agreements  within  the  statute  of  frauds. 

Mere  possession  of  land  does  not  expose  the  party  to  loss  or 
langor  of  loss  without  redress  at  law.    The  parol  agreement  of  sale . 
•   Vol.  III.  — 54 
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and  purchase,  with  permission  to  enter,  though  not  to  be  enforced 
as  a  valid  contract  of  sale,  will  constitute  such  a  license  as  wiU 
protect  the  party  from  liability  for  acts  done  before  the  license  is 
revoked,  and  for  all  acts  necessary  to  enable  him  to  remove  himself 
and  his  property  from  the  premises  after  such  revocation.  If  posses- 
sion be  taken  without  such  permission,  express  or  implied,  it  is  no 
foundation  for  relief  in  equity,  according  to  any  of  the  authorities. 
The  argument,  for  the  admission  of  parol  evidence  to  prove  an 
agreement  within  the  statute  of  frauds  in  order  to  enforce  it  in 
equity,  drawn  from  the  admissibility  of  such  evidence  to  maintain 
a  defense,  either  at  law  or  in  equity,  seems  to  be  based  upon  a  mis- 
conception of  the  purport  and  force  of  the  statute,  which  reaches  no 
farther  than  to  deny  the  right  of  action  to  enforce  such  agreement& 

In  this  commonwealth  the  possession  of  land  by  a  purchaser  is 
not  even  notice  to  a  third  party  of  an  unrecorded  deed.  The  whole 
spirit  of  our  laws  in  respect  to  real  estate  is  against  the  policy  of 
enabling  parties  to  acquire  or  confer  title,  either  legal  or  equitable, 
by  mere  parol  and  delivery  of  possession.  The  possession  of  the 
plaintiff,  therefore,  even  if  it  extended  to  the  tract  in  dispute,  is  not 
sufficient  to  entitle  him  to  relief  against  the  statute. 

The  principle  on  which  courts  of  equity  rectify  an  instrument, 
eo  as  to  enlarge  its  operation,  or  to  convey  or  enforce  rights  not 
found  in  the  writing  itself,  and  make  it  conform  to  the  agreement 
as  proved  by  parol  evidence,  on  the  ground  of  an  omission,  by 
mutual  mistake,  in  the  reduction  of  the  agreement  to  writing,  is, 
as  we  understand  it,  that  in  equity  the  previous  oral  agreement  is 
held  to  subsist  as  a  binding  contract,  notwithstanding  the  attempt 
to  put  it  in  writing ;  and  upon  clear  proof  of  its  terms  the  court 
compel  the  incorporation  of  the  omitted  clause,  or  the  modification 
of  that  which  is  inserted,  so  that  the  whole  agreement,  as  actually 
intended  to  be  made,  shall  be  truly  expressed  and  executed.  ffufU 
V.  Ro7isfnaniere,  1  Pet  1 ;  Oliver  v.  Mutual  Commercial  Insurance 
Ccy  2  Curtis'  C.  C.  277.  But,  when  the  omitted  term  or  obligation 
is  within  the  statute  of  frauds,  there  is  no  valid  agreement  which 
the  court  is  authorized  to  enforce  outside  of  the  writing.  In  such 
cabe  relief  may  be  had  against  the  enforcement  of  the  contract  as 
written,  or  the  assertion  of  rights  acquired  under  it  contrary  to  the 
terms  and  intent  of  the  real  agreement  of  the  parties.  Such  relief ' 
may  be  given  as  well  upon  the  suit  of  a  plaintiff  seeking  to  have 
a  written  contract,  or  some  of  its  terms,  set  aside,  annulled  oi 
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festricted,  as  to  a  defendant  resisting  its  specific  performance. 
'Canedy  v.  Marcj/y  13  Oray,  373;  Oillespie  v.  Moon^  2  Johns.  Gh. 
^85 ;  Keisselbrack  t.  Livingston,  4  id.  148. 

Relief  in  this  form,  although  procured  by  parol  eyidence  of  an 
agreement  differing  from  the  written  contract,  with  proof  that  the 
difTerence  was  the  result  of  accident  or  mistake,  does  not  confiict 
with  the  provisions  of  the  statute  of  frauds.  That  statute  forbids 
the  enforcement  of  certam  kinds  of  agreement  without  writing ;  but 
it  does  not  forbid  the  defeat  or  restriction  of  written  contracts ;  nor 
the  use  of  parol  eyidence  for  the  purpose  of  establishing  the  equi- 
table grounds  therefor.  The  parol  eyidence  is  introduced,  not  to 
establish  an  oral  agreement  independently  of  the  writing,  but  to 
show  that  the  written  instrument  contains  something  contrary  to 
or  in  excess  of  the  real  agreement  of  the  parties,  or  does  not  properly 
express  that  agreement.  Higginson  v.  Clowes,  15  Ves.  516 ;  Clowes 
V.  Higginson,  1  Ves.  &  B.  524;  SquierT.  Campbell,  1  MyL  &  Or.  459, 
480. 

But  rectification  by  making  the  contract  include  obligations  or 
Bubject-matten,  to  which  its  written  terms  will  not  apply,  is  a  direct 
enforcement  of  the  oral  agreement,  as  much  in  conflict  with  the 
statute  of  frauds  as  if  there  were  no  writing  at  all.  MoaU  v.  Buchanan, 
11  GilL  &  Johns.  314 ;  Oshorn  v.  Phelps,  19  Conn.  63 ;  Elder  v.  Elder, 
1  Fairf.  80.  In  Parhhurst  v.  Van  Courtlandt,  14  Johns.  15,  32,  it 
is  said  that  "  where  it  is  necessary  to  make  out  a  contract  in  writings 
no  parol  evidence  can  be  admitted  to  supply  any  defects  in  the 
writing.^  Per  Thompson,  C.  J.  Such  rectification,  when  the 
enlarged  operation  includes  that  which  is  within  the  statute  of 
frauds,  must  be  accomplished,  if  at  all,  under  the  other  head  of 
equity  jurisdiction,  namely,  fraud.  Irnham  v.  Child,  1  Bro.  Oh.  92 ; 
1  Story  Eq.,  §  770  a  ;  Davis  v.  Fittoth  2  Drury  &  Warren,  225 ;  WiU 
son  V.  Wilson,  5  H.  L.  C.  40,  65 ;  Manser  v.  Back,  6  Hare,  443 ; 
Clarke  v.  Grant,  14  Ves.  519;  Clinan  v.  Cook,  1  Sch.  &  Let  22. 

The  fraud  most  commonly  treated  as  taking  an  agreement  out  of 
the  statute  of  frauds  is  that  which  consists  in  setting  up  the  statute 
against  its  performance,  after  the  other  party  has  been  induced  to 
make  expenditures,  or  a  change  of  situation  in  regard  to  the  sub- 
ject-matter of  the  agreement,  or  upon  the  supposition  that  it  was  to 
be  carried  into  execution,  and  the  assumption  of  rights  thereby  to 
be  acquired ;  so  that  the  refusal  to  complete  the  execution  of  the 
agreement  is  not  merely  a  denial  of  rights  which  it  was  intended  to 
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coufer,  but  the  iBfliotion  of  an  unjtist  and  unconscientioas  injury 
and  loss.  In  such  case,  the  party  is  held,  by  force  of  his  acts  or 
silent  acquiescence,  which  have  misled  the  oUier  to  his  harm,  to  be 
estopped  from  setting  up  the  statute  of  frauds.  Hawkins  v.  Holmes^ 
1  P.  W.  770;  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  274;  S.  C.,^ 
14  Johns.  15 ;  Browne  on  St  of  Frauds,  §  437  ei  seq.j  Fry  on  Spec. 
Pert,  §§  384-388;  Caion  v.  Caion,  Law  Eep.,  1  Ch.  137,  147;  S. 
C,  Law  Bep.,  2  H.  L.  127.  In  the  last-named  case  it  is  said  that 
*^  the  right  to  relief  in  such  cases  rests  not  merely  on  the  contract^ 
but  on  what  has  been  done  in  pursuance  of  the  contract  Per  Lord 
Chancellor  Ckakworth.  See,  also,  1  Story's  Eq.,  §  759.  But  the 
present  case,  as  we  have  already  seen,  does  not  come  within  the 
principle  of  this  ground  of  equitable  reliefl 

Fraud,  which  relates  only  to  the  preparation,  form  and  ezeoutioD 
of  the  writing,  is  sufficient  to  vitiate  the  instrument  so  made.  It 
may  be  set  aside  either  in  equity  or  at  law.  If  it  is  made  to  include 
land  not  the  subject  of  the  actuid  arte,  it  is  inoperative  as  to  such 
land,  and  the  fraud  may  be  shown,  for  the  purpose  of  defeating  ita 
recovery,  in  an  action  at  law.  Walker  v.  Swasey,  2  Allen,  312,  and 
4  id.  527;  Bartlett  v.  Draksy  100  Mass.  174.  It  has  been  ques- 
tioned whether  any  other  effect  can  be  given  to  such  fraud  than  to 
defeat  the  operation  of  the  instrument  altogether;  and  whether  a 
court  of  equity  can  reform  by  giving  it  a  narrower  operation,  a* 
modified  by  parol  proof,  in  a  case  within  the  statute  of  frauds^ 
Attorney' General  v.  Sitwelly  1  Y.  &  CoL  Exch.  659.  The  difficulty 
is,  thaty  if  the  fraud  vitiates  and  defeats  the  instrument,  then  the 
modified  agreement  to  be  enforced  must  be  that  which  is  proved  by 
parol  evidence,  and  this  seems  to  violate  the  statute.  But  the 
instrument,  in  such  case,  is  not  void.  It  is  voidable  only;  and  that 
not  at  the  election  of  the  party  who  committed  the  fraud.  He  is 
not  entitled  to  control  the  extent  of  the  effect  that  shall  be  given 
to  his  fraudulent  conduct ;  and  it  is  not  for  him  to  object  that  the 
fraud  is  availed  of  only  to  defeat  the  rights  which  he  has  secured  by 
fraud,  beyond  what  he  is  fairly  entitled  to  by  the  terms  of  the  real 
agreement  between  the  parties.  When  those  are  separable,  and  the  na- 
ture of  the  case  will  admit  of  it,  the  court  may  enforce  the  written  con- 
tract in  accordance  with  its  terms,  giving  relief  against  the  fraudu- 
lent excess,  or  the  clause  improperly  inserted.  Parol  testimony,  used 
to  defeat  a  title  or  limit  an  interest  acquired  under  a  written  instru- 
ment, or  to  convert  it  into  a  trust,  does  not  necessarily  conflict  witk 
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the  statute  of  frauds.  It  has  been  held  that  an  absolute  deed  may, 
in  this  mode,  be  converted,  in  equity,  into  a  mortgage.  Washburn 
V.  MerriUy  1  Day,  140 ;  Taylor  y.  Luther,  2  Sumn.  228 ;  Jenkins  v. 
Eldredge,  3  Story,  181,  293 ;  Morris  v.  Nixon,  1  How.  118 ;  4  Keuf  s 
Com.  (6th  ed.)  143.  Whether  this  can  be  done  in  Massachusetts  haa 
not  yet  been  decided.  Newton  v.  Fay,  10  Allen,  505.  But  if  it 
were  to  be  so  held,  it  would  not  be  upon  the  ground  of  enforcing  a 
parol  agreement  to  reconyey;  but  upon  the  ground  that  such  an 
agreement,  together  with  proof  that  the  deed  was  given  and  accepted 
only  as  security  for  a  debt,  made  out  a  case  of  fraud,  or  trust,  which 
would  warrant  a  decree  vacating  the  title  of  the  grantee,  as  far  as  he 
attempted  to  hold  contrary  to  the  purposes  of  the  conveyance.  In 
such  cases,  the  court  acts  upon  the  estate  or  rights  acquired  under 
the  written  instrument ;  and  within  the  power  over  that  instrument 
which  is  derived  from  the  fraud  or  other  ground  of  jurisdiction. 
But  wueu  it  i9  sought  to  extend  that  power  to  interests  in  land  not 
included  in  the  instrument,  and  in  relation  to  which  there  is  no 
agreement  in  writing,  the  case  stands  differently.  Fraud  may  viti- 
ate the  writing  which  is  tainted  by  it,  but  it  does  not  supply  that 
which  the  statute  requires.  It  may  destroy  a  title  or  right  acquired 
by  its  means,  but  it  has  no  creative  force.  It  will  not  confer  title. 
In  the  absence  of  a  legal  contract  by  the  agreement  of  the  parties, 
it  will  not  establish  one,  nor  authorize  the  court  to  declare  one,  by 
its  decree. 

This  distinction  is  illustrated  by  the  analogous  rule  in  regard  to 
implied  trusts.  Gen.  Sts.,  ch.  100,  §  19.  Parol  evidence  may  charge 
the  grantee  of  lands  conveyed  with  a  lesulting  or  implied  trust, 
which  equity  will  enforce.  But  such  evidence  will  not  create  a  trust 
in  lands  already  held  by  an  absolute  title. 

A  fraudulent  misrepresentation,  although  sufficient  to  sustain  an 
action  for  damages,  cannot  be  converted  into  a  contract  to  be  enforced 
as  such.  Neither  will  it  furnish  the  measure  by  which  a  written 
contract  may  be  reformed.  In  this  discussion  we  have  assumed  that 
there  was  a  clear  agreement  between  the  parties,  which  the  deed 
fails  to  carry  out,  and  to  which  it  might  properly  be  made  to  con- 
form, but  for  the  obstacle  in  the  statute  of  frauds. 

It  has  been  often  asserted  that  where  one,  by  deceit  or  fraudulent 
contrivance,  prevents  an  agreement  intended  to  be  put  in  writing, 
from  being  properly  written  or  executed,  he  shall  not  avail  himself 
of  the  omission,  and  shall  not  be  permitted  to  set  up  the  statute  of 
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frauds  against  the  proof  and  enforcement  of  the  parol  agreement, 
or  of  the  parol  stipulation  improperly  omitted.  But  in  our  opinion 
thio  doctrine  would  practically  annul  the  statute.  The  tendency  of 
the  human  mind,  when  fraud  and  injustice  are  manifest,  is  to  strain 
every  point  to  compass  its  defeat ;  and  to  render  full  redress  to  the 
party  upon  whom  it  has  been  practiced.  Mundy  v.  Jolliffe^  6  MyL 
&  Cr.  1G7;  Taylor  v.  Luther ,%  Sumn.  233.  This  influence  has 
led  to  decisions  in  which  the  facts  of  the  particular  case  weie 
regarded  more  than  the  general  considerations  of  public  policy  upon 
which  the  statute  is  founded  and  entitled  to  be  maintained.  Courts 
have  sometimes  regarded  it  as  a  matter  of  judicial  merit  to  wrest 
from  under  the  statute  all  cases  in  which  the  lineaments  of  fraud  in 
any  form  were  discernible.  But  the  impulse  of  moral  reprobation 
of  deceit  and  fraud,  however  commendable  in  itself,  is  liable  to  mis- 
lead, if  taken  as  the  guide  to  judicial  decrees. 

We  apprehend  that  in  most  instances  where  fraud,  occasioning  a 
failure  of  written  evidence  of  an  agreement,  or  particular  stipula- 
tion, has  been  held  to  take  the  case  out  of  the  statute  of  frauds,  there 
was  some  fact  of  prejudice  to  the  party,  or  change  of  situation  con- 
sequent upon  the  fraud,  which  was  regarded  as  sufficient  to  make  up 
the  elements  of  an  equitable  estoppel.  In  such  case  the  argiunent 
16  transferred  to  the  simple  question  of  the  sufficiency  of  the  addi- 
tional circumstance  for  that  purpose.  The  cases  most  frequently 
referred  to  are  those  arising  out  of  agreements  for  marriage  settle- 
ments. In  such  cases  the  marriage,  although  not  regarded  as  a  part 
performance  of  the  agreement  for  a  marriage  settlement,  in  such  an 
irretrievable  change  of  situation,  that,  if  procured  by  artifice,  upon 
the  faith  that  the  settlement  had  been,  or  the  assurance  that  it 
would  be,  executed,  the  other  party  is  held  to  make  good  the  agree- 
ment, and  not  permitted  to  defeat  it  by  pleading  the  statute.  Max^ 
well  V.  Mounfacutey  Prec.  in  Ch.  626.  Browne  on  St  of  Frauds,  §§  441 
—445. 

Another  class  of  cases  are  those  where  a  party  acquires  property 
by  conveyance  or  devise  secured  to  himself  under  assurances  that  he 
will  transfer  the  property  to,  or  hold  and  appropriate  it  for,  the  use 
and  benefit  of  another.  A  trust  for  the  benefit  of  such  other  person 
is  charged  upon  the  property,  not  by  reason  merely  of  the  oral 
promise,  but  because  of  the  fact  that  by  means  of  such  promise  he 
had  induced  the  transfer  of  the  property  to  himself.  Brown  t 
Lynchy  1  Paige,  147 ;   Thynn  t.  Tliynriy  1  Vem.  296 ;  Oldham  v 
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Litchfield,  2  Vem.  606 ;  Devenish  v.  Baines,  Prec.  in  Ch,  3 ;  1  Story's 
Eq.,  §  768. 

When  these  cases  are  cited  in  support  of  the  doctrine  that  artifice 
or  fraud  in  evading  or  preventing  the  execution  of  the  writing  is 
alone  sufficient  to  induce  a  court  of  equity  to  disregard  the  statute 
and  enforce  the  oral  agreement,  the  subsequent  change  of  situation, 
or  transfer  of  property,  without  which  the  deceit  would  be  innocuous, 
seems  to  be  overlooked,  because  it  is  not  strictly  in  part  perform- 
ance of  the  agreement  sought  to  be  enforced.  It  must  be  manifest^ 
however,  that  without  such  consequent  act  there  would  be  no  stand- 
ing for  the  case  in  a  court  of  equity.  That  which  moves  the  court 
to  a  decree  to  enforce  the  agreement  is  not  the  artifice  by  which  the 
execution  of  the  writing  has  been  evaded,  but  what  the  other  party 
has  been  induced  to  do  upon  the  faith  of  the  agreement  for  such  a 
writing.  It  is  not  that  deceit,  misrepresentation  or  fraud,  of  itself 
entitles  a  party  to  an  equitable  remedy;  but  that  equity  will  inter- 
fere to  prevent  the  accomplishment  of  the  fraud  which  would  result 
from  the  enforcement  of  legal  rights  contrary  to  the  real  agreement 
of  the  parties.  Indeed,  the  fraud  which  alone  justifies  this  exercise 
ot  equity  powers,  by  relief  against  the  statute  of  frauds,  consists  in 
the  attempt  to  take  advantage  of  that  which  has  been  done  in  per- 
formance or  upon  the  faith  of  an  agreement,  while  repudiating  its 
obligations  under  cover  of  the  statute.  When  a  writing  has  been 
executed,  the  courts  allow  the  fraud  or  mistake,  by  which  an  omis- 
sion or  defect  in  the  instrument  has  been  occasioned,  to  defeat  the 
conclusiveness  of  the  writing,  and  open  the  door  for  proof  of  the 
real  agreement.  But  the  obstacle  of  the  statute  of  frauds  to  the 
enforcement  of  obligations,  or  the  security  of  rights  not  expressed 
in  the  instrument,  remains  to  be  removed  in  the  same  manner  as  if 
there  were  no  writing.  Fhiife  v.  Wardell,  2  Edw.  Ch.  47 ;  Moale  t. 
Buchanan,  11  Gill.  &  Johns.  314.  The  power  to  reform  the  instru- 
ment is  not  an  independent  power  or  branch  of  equity  jurisdiction  ; 
but  only  a  means  of  exercising  the  power  of  the  court  under  its 
general  jurisdiction  in  cases  of  fraud,  accident  and  mistake. 

We  are  aware  that  the  limitation  which  we  have  undertaken 
to  define  has  not  been  uniformly  observed  or  recognized. 

In  Wiswatt  v.  Hall,  3  Paige,  313,  Chancellor  Walworth  granted  a 
perpetual  injunction,  and  ordered  a  decree  of  release  of  title  to  land 
omitted  from  a  deed  by  fraud  and  secret  contrivance.  There  was  no 
discussion  of  the  authorities,  nor  of  the  principles  upon  which  the 
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case  was  decided;  and  no  reference  to  the  statute  of  frauds;  and 
the  statute  does  not  appear,  by  the  report,  to  have  been  set  up  against 
the  prayer  for  reliet 

In  De  Peyster  t.  Hasbrouk,  1  Eem.  591,  a  similar  decision  was 
made  in  the  court  of  i^peals  in  New  York.  Here  again  there  is  no 
reference  to  the  statute  of  frauds,  no  discussion  of  the  principles 
involved  in  the  decision,  and  no  authority  or  precedent  cited  except 
that  of  Wiswall  v.  Hall  The  mortgagor,  whose  deed  was  reformed, 
put  in  no  answer  whatever.  The  defense  was  made  by  parties  claim- 
ing under  him,  and  the  statute  of  frauds  does  not  appear  to  have 
been  pleaded.  Denio,  C.  J.,  in  giving  the  opinion,  proceeded  to 
say:  ^^It  is  unnecessary  to  refer  to  cases  to  establish  the  fiEtmiliar 
doctrine,  that,  when  through  mistake  or  fraud  a  contract  or  convey- 
ance fails  to  express  the  actual  agreement  of  the  parties,  it  will  be 
reformed  by  a  court  of  equity,  so  as  to  correspond  with  such  actual 
agreement  The  English  cases  have  been  ably  digested  by  Chan- 
cellor Kent,  and  the  principle  has  been  stated  with  his  accustomed 
care  and  accuracy,  in  Gillespie  v.  Moon,  2  Johns.  Ch.  585.'^ 

But  in  Gillespie  v.  Moon  the  relief  sought  and  granted  was  by 
way  of  restricting,  and  not  by  enlarging,  the  operation  of  the  deed. 
Such  relief  would  not,  as  already  shown,  conflict  with  the  statute  of 
frauds;  and  neither  the  discussion  in. that  case,  nor  the  citation  of 
authorities,  had  reference  to  the  bearing  of  the  statute  of  frauds 
upon  the  question  of  afiEbrding  relief  upon  contracts  relating  to  land. 
Indeed,  the  English  cases  furnish  but  little  aid  upon  that  point,  for 
the  reason  that  the  courts  there  have  generally,  without  reference  to 
the  statute  of  frauds,  refused  to  enforce  written  contracts  with  a 
modification  or  variation  set  up  by  parol  proof.  Woollam  v.  Heam, 
7  Ves.  211,  and  notes  on  the  same  in  2  Lead.  Cas.  in  Eq.  404;  Nurse 
V.  Seyinour,  13  Beav.  254. 

The  principle  which  was  maintained  by  Chancellor  Kent,  and 
upon  which  the  English  authorities  were  cited  by  him  in  Gillespie  t. 
Moouy  was,  that  relief  in  equity  against  the  operation  of  a  written 
instrument,  on  the  ground  that  by  fraud  or  mistake  it  did  not 
express  the  true  contract  of  the  parties,  might  be  afiEbrded  to  a  plain- 
tiff seeking  a  modification  of  the  contract,  as  well  as  to  a  defendant 
resisting  its  enforcement.  That  proposition  must  be  considered  tA 
fully  established.  1  Story's  Eq.,  §  IGl.  It  is  quite  another  propo- 
sition, to  enlarge  the  subject-matter  of  the  contract,  or  to  add  a  new 
term  to  the  writing,  by  parol  evidence,  and  enforce  it    No  such 


Digitized  by 


Google 


.SEPTEMBER  TERM,  1809.  433 

aiasfl  y.  Hulbert. 

propositioii  was  presented  by  the  case  of  Oillespie  v.  Mowi^  and  it 
does  not  slistain  the  right  to  such  relief  against  the  statute  of 
frauds. 

That  Chancellor  Walwobth>  in  Wiswall  v.  Hall,  did  not  intend 
to  decide  that  the  statute  of  frauds  could  be  disregarded,  if  properly 
let  uf  against  such  an  enlargement  of  the  operation  of  the  written 
contract,  is  apparent  from  the  remarks  of  the  same  learned  judge  in 
the  subsequent  case  of  Cowlea  v.  Bovme,  10  Paige,  535.  He  says: 
^'Whether  a  party  can  come  into  this  court  for  the  specific  perfor- 
mance of  a  mere  executory  agreement  for  the  sale  of  land^^  which  in 
its  terms  is  materially  variant  from  the  written  agreement  between 
the  parties  that  has  been  executed  according  to  the  statute,  and 
where  there  has .  been  no  part  performance  or  other  equitable  cir- 
cumstances jsu£Scient  to  take  the  case  out  of  the  statute  of  frauds, 
as  a  mere  parol  contract  between  the  parties,  is  a  question  which  it 
will  not  be  necessary  for  me  to  consider  in  this  case." 

In  Oouverneur  t.  Titus,  I'Edw.  Ch.  480,  there  was  a  deed  of  land 
described  as  being  in  the  north-west  comer  of  a  township,  by  mistake 
for  the  north-east  comer.  The  grantor  admitted  the  real  contract, 
and  had  corrected  the  mistidce  by  deed.  The  only  question  was, 
whether  equity  would  enforce  the  corrected  deed  against  the  lien  of 
a  judgment  creditor,  who  had  notice  of  the  mistake.  In  the  opinion 
it  is  said :  ^  It  is  a  case  in  which  this  court  would  interfere,  as 
between  the  immediate  parties,  to  correct  the  mistake.''  The  judg- 
ment was  clearly  right  The  dictum  we  are  disposed  to  question, 
unless  che  deed  itself  contained  some  other  description  by  means  of 
which  the  land  might  be  identified  and  the  mistake  corrected. 

In  Newsum  t.  Bufferhw,  1  Dev.  Eq.  37?^,  a  deed  was  reformed, 
which  was  made,  by  fraud,  to  include  la^d  not  sold ;  and  the  fraud- 
ulent grantee  was  required  to  execute  a  reconveyance  of  the  excess. 
The  opinion  contains  a  remark  of  the  court,  that  this  power  may  be 
exercised  as  well  by  inserting  what  was  omitted,  as  by  striking  out 
what  was  wrongfully  included.  But  this  remark  is  clearly  obiter 
dictum,  and  is  not  sustained  by  the  authority  cited,  namely,  Oillespie 
r.  J/oon. 

In  Blodgett  v.  Bohart,  18  Vt  414,  a  mortgage  was  reformed  by 
including  other  lands  omitted  by  mistake.  The  statute  of  fraud[s 
was  not  set  up  in  the  answer,  nor  referred  to  in  the  opinion  of  the 
cout;  and  the  answer  was  considered  by  the  court  to  be  evasive  in 
regard  to  the  alleged  agreement  for  security  upon  such  other  landi» 
Vol.  UL— S 
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In  TiUon  v.  TiltoHy  9  N.  H.  385,  the  court  controvert  the  doctrine 
of  such  a  limitation,  as  declared  in  Flder  v.  Blder,  1  Fairf.  80 ;  but 
the  decision  did  not  inrolve  the  question  so  discussed.  The  case 
arose  from  an  attempted  partition  between  tenants  in  common  of  . 
real  estate.  There  was  a  written  agreement  for  partition  according 
to  the  award  of  certain  arbitrators  named ;  and  the  only  question  was, 
as  to  the  efltect  of  a  substitution  of  other  arbitrators  by  paroL  Deeds 
had  been  executed,  and  the  plaintiff  had  fully  performed  his  part  of 
the  agreement  It  was  a  case  of  part  performance  sufficient  to  take 
the  case  out  of  the  statute  frauds,  and  was  decided  upon  that  ground. 
Besides,  a  partition  of  lands,  though  effected  by  mutual  deeds  of 
release,  is  not  a  contract  for  the  sale  of  land. 

Craig  v.  Kittridge,  3  Foster,  231,  arose  upon  a  partition,  and  was 
decided  upon  the  authority  of  TiUon  v.  Tilton.  Smith  v*  Greeley ^  14 
N.  H.  378,  was  a  decree  upon  default,  without  argument  or  opinion, 
against  the  executors  and  heirs  of  a  party  whose  deed,  by  mutual 
mistake,  failed  to  include  certain  land  sold.  It  does  not  appear 
whether  there  was  written  evidence  of  the  agreement,  nor  whether 
there  was  possession  or  acts  of  performance.  It  was  sufficient,  per- 
haps, that  the  statute  was  not  pleaded,  and  the  defftult  admitted  the 
agreement 

Caldwell  v.  Carrington,  9  Pet  86,  was  an  agreement  for  exchange 
of  lands,  and  stands  entirely  upon  the  ground  of  part  performance. 

Notwithstanding  contrary  decisions  and  dicta,  we  are  satisfied 
that,  upon  principle,  the  conveyance  of  land  cannot  be  decreed  in 
equity  by  reason  merely  of  an  oral  agreement  therefor,  against  a 
party  denying  the  alleged  agreement  and  relying  upon  the  statute 
of  frauds,  in  the  absence  of  evidence  of  change  of  situation  or  part 
performance  creating  an  estoppel  against  a  plea  of  the  statute.  This 
rule  applies  as  well  to  the  enforcement  of  such  an  agreement  by  way 
of  rectifying  a  deed,  as  to  a  direct  suit  for  its  specific  performance. 
We  are  satisfied  also  that  this  is  the  rule  to  be  derived  from  a  great 
preponderance  of  the  authorities.  Whitchurch  v.  Bevis,  2  Bro.  Ch. 
659;  WooUam  v.  Hearn,  7  Ves.  211;  2  Lead.  Cas.  in  Eq.  (3d  Am. 
ed.)  notes  [*414],  Am.  notes,  691;  Townshend  v.  Stangroom,  6 
Ves.  328 ;  Beaumont  v.  Bramley,  Turner  &  Buseell,  41.  See  also 
11  GilL  &  Johns.  314 ;  19  Conn.  63,  and  1  Fair£  80,  abeady  cited 
above;  Adams.  Eq.  171, 172;  ChurchiU  v.  Rogers,  3  T.  B.  Mom  81 ; 
PurcM  V.  Miner,  4  WaU.  513. 

The  prayer  in  regard  to  the  fence  stands  differently.    If  that  stipn* 
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lation  had  been  firandulently  inserted  in  the  deed,  the  agreement 
being  otherwise,  the  deed  might  be  reformed  by  striking  out  that 
provision,  or  requiring  a  release  of  it,  so  as  to  make  the  writing  cor- 
respond with  the  actual  agreement.  But  upon  the  allegations  of  the 
bill,  there  is  no  other  agreement  by  which  to  reform  the  deed,  and  to 
whicn  to  make  it  confprm.  The  plaintiff  admits  that  the  stipulation 
ia  the  deed  is  precisely  in  accordance  with  the  actual  agreement 
The  fraud  which  he  alleges  relates  only  to  the  consideration  or 
inducement  upon  which  he  was  led  to  make  that  agreement;  not  to 
the  form  of  the  agreement  itself.  If  that  stipulation  were  to  be 
stricken  out,  the  writing  would  then  not  express  the  agreement 
actually  made  by  the  parties.  The  court  cannot  rectify  an  instru- 
ment otherwise  than  in  accordance  with  the  actual  agreement  It 
cannot  make  an  agreement  for  the  parties.  Hunt  v.  Rousmaniere,  1 
Pet  1,.14;  Brooks  y.  Stolley,  3  McLean,  623.  If  the  subject-matter 
of  this  stipulation  were  of  sufficient  materiality,  the  fraud  alleged 
might  have  the  effect  to  defeat  the  whole  instrument  But  this  effect 
18  not  sought  The  plaintiff's  remedy,  therefore,  is  at  law,  in  damages 
for  the  deceit  and  false  representation. 

The  alleged  agreement,  in  regard  to  the  premium  and  ^accrued 
interest  upon  the  bonds  transferred  in  payment  for  the  land,  will  not 
•ustain  a  bill  in  equity.  If  such  an  agreement  was  made  and  broken 
we  see  no  reason  why  an  action  of  assumpsit  will  not  lie  upon  the 
agreement,  or  for  the  overpayment  of  the  agreed  price  of  the  pur- 
chase.   The  remedy  at  law  is  as  effectual  as  it  can  be  in  equity. 

The  entry  must  therefore  be 

BiU  diimissed. 


Nash  v.  Lull. 

(lttlfMB.00.) 

ChmideraHam  of  pronUiaory  note  ^Ueen$e  under  a  paimU. 

Whare  the  oonsidaration  of  a  promissory  note  is  a  Ucense  to  use  and  Tend  an 
InTontion  regnlarlj  patented,  the  unprofitableness  of  the  inTentlon  does 
not  Titlate  the  note. 

Action  on  a  promissory  note  for  $175,  dated  March  6,  18G& 
The  rote  in  controyersy  was  made  by  the  defendant  in  considerar 
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tioD  of  alicei.se  to  vend  and  use  in  Berkshire  an  ^Mmproved  animal 
chum  power  device,"  duly  patented  in  the  United  States,  May  9, 
1865.  Answer,  no  consideration.  The  defendant  at  the  trial  claimed 
that  the  invention  could  not  be  made  a  source  of  profit,  and  intro- 
duced the  testimony  of  a  practical  mechanic  to  show  '*  that,  though 
it  could  be  applied  to  raise  water,  or  run  a  sewing-machine,  and  to 
other  useful  purposes,  yet  it  could  not  be  used  profitably,  and  not 
beneficially  because  not  profitably;  that  fifty  pounds  of  power 
applied  to  the  wheel  of  the  machine  produced  only  seven  pounds  of 
power  for  mechanical  uses." 

The  defendant  requested  the  following  instructions:  ^'1.  That,  if 
the  jury  find  that  though  the  patent  'Improved  Animal  Chum 
Power  Device,*  for  which  the  note  in  this  suit  was  given,  is  not  void» 
yet  if  it  cannot  be  used  advantageously,  without  reference  to  pecu- 
niary profits,  then  it  is  of  no  practical  benefit,  and  without  .value, 
and  therefore  the  note  was  given  without  consideration,  and  is  void. 

''  2.  ]|  being  proved  that  the  consideration  of  this  note  was  only 
to  vend  and  use  said  device  in  the  county  of  Berkshire,  that,  if  said 
device  could  not  be  used  advantageously,  without  reference  to  pecu- 
niary pr9fit,  the  note  was  without  consideration,  and  void. 

"3.  It  being  proved  that  the  consideration  for  the  note  was  the 
right  to  use  and  vend  said  device  in  the  county  of  Berkshire,  if  the 
jury  are  satisfied,  from  the  whole  evidence  in  the  case,  that  such 
device  was  without  value  and  worthless,  the  note  was  without  con- 
sideration, and  void. 

"^.  If  the  jury  are  satisfied,  from  the  whole  evidence  in  the  case, 
that  said  device  will  not  perform  any  beneficial  work  beneficially,  it 
is  no  valid  consideration  for  the  note." 

These  instructions  were  refused  and  the  judge  ruled  "  that,  if  the 
*  Improved  Animal  Chum  Power  Device,'  the  right  of  using  and 
vending  which,  as  conveyed  by  the  license  to  the  defendant,  was  the 
consideration  of  the  note  declared  on,  to  constitute  a  valid  con- 
sideration it  must  have  been  a  useful  invention,  that  is  to  say,  it 
must  have  been  an  invention  capable  of  a  beneficial  use,  in  contra- 
distinction to  a  pernicious  or  injurious  use ;  that  if,  under  any  cir- 
cumstances, the  machine,  to  which  the  invention  and  deed  of  the 
defendant  relate,  could  be  applied  to  any  beneficial  purpose,  as  for 
the  purpose  of  applying  mechanical  power,  by  means  of  animals,  to 
churning  or  operating  a  sewing-machine  or  pump,  it  might  be 
deemed  a  useful  invention,  notwithstanding  its  use  for  any  such 
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purpose  might  not  be  profitable  to  the  person  applying  it  to  sach 
use,  and  notwithstanding  the  mechanical  results  of  such  use  might 
be  inadequate  to  the  cost  of  its  use  and  the  cost  of  said  machine.'* 
The  jury  found  for  the  plaintiff  and  the  defendant  appealed. 

P.  L.  Page^  for  defendant 

/.  M.  Barker  (T.  P.  Pingree  with  him),  for  the  plaintift 

Obat,  J.  Letters  patent  of  the  United  States  can  be  lawftiUy 
granted  only  for  new  and  useful  inventions ;  and  are  but  prima  facie 
eyidence  of  the  novelty  and  utility  of  the  invention  described* 
IT.  S.  Stat.  1887,  oh.  45;  Coming  v.  Burden,  15  How.  270,  271. 
All  that  is  required  to  make  an  invention  useAil,  .under  the 
patent  laws,  is  that  it  should  be  capable  of  being  applied  to  some 
practical  and  beneficial  purpose,  and  not  to  be  firivolous,  or  ii^u* 
rious  to  the  well  being  or  morals  of  society.  If  it  is  usefbl  in 
this  sense,  it  is  patentable,  and  the  degree  of  its  utility  or  practical 
value  does  not  afiEect  the  validity  of  the  patent;  if  it  is  not  useful, 
a  patent  for  it  is  void.  Lowell  v.  Lewis,  1  Mason,  185, 186 ;  Bed» 
ford  V.  Hunt,  id.  303, 304 ;  Kneass  v.  Schuylhili  Bank,  4  Wash.  C.  0. 
12 ;  Langdon  v.  DeOroot,  1  Paine,  203 ;  Roberte  v.  Ward,  4  McLean, 
565. 

In  a  suit  brought  on  a  promissory  note,  the  only  consideration 
for  which  is  the  assignment  of  an  interest  in  or  right  under  a  pa> 
tent,  the  question  of  consideration  depends  upon  the  validity  of 
the  patent;  if  the  patent  is  void,  the  note  is  of  course  without  con- 
sideration ;  but  if  it  is  valid,  the  court  will  not  inquire  into  the 
adequacy  of  the  consideration.  The  issue  in  such  a  case  is,  therefore, 
the  same  as  in  a  suit  in  the  courts  of  the  United  States  for  the 
infringement  of  a  patent,  the  validity  of  which  is  denied  by  the 
defendant ;  and  so  it  has  been  repeatedly  adjudged  in  this  and  other 
courts.  Bliss  v.  Negus,  8  Mass.  49 ;  Dickinson  v.  Halt,  14  Pick. 
217;  BierceY.  Siockiftg,  11  Gray,  174;  Lester  v.  Palmer,  4  Allen, 
145 ;  Dunbar  v.  Marden,  13  N.  H.  311 ;  Cross  v.  Huntly,  13  Wend. 
385 ;  Oeiger  v.  Cook,  3  W.  &  S.  266 ;  McClure  v.  Jeffrey,  8  Ind.  79 ; 
Myers  v.  Turner,  17  111.  179 ;  Jolliffe  v.  Collins,  21  Mo.  343. 

In  the  case  of  Clough  v.  Patrick,  37  Vt  421,  cited  for  the 
defendant,  which  seems  at  first  sight  to  enlarge  the  issue  in  his 
fovor,  the  defendant's  evidence  tended  to  show  that  the  patented 
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mowing  machine,  which  was  the  consideration  of  the  note  sued  on,  was 
utterly  worthless,  and  could  not  be  made  to  work  as  a  mowing  machine 
at  ally  by  reason  of  a  defect  in  the  principle  of  its  construction ;  and 
the  ruling  that  "  if  the  patent  right  was  of  no  value  from  the  worth- 
!3asness  of  the  machine  patented,  in  the  respect  which  the  defend* 
ant's  evidence  tended  to  show,  that  would  constitute  a  perfect  defense 
as  to  the  payee,  notwithstanding  the  patent  may  have  been  a  legal 
one"  was  held  to  be  correct,  upon  the  ground  that  the  expression 
^^notwithstanding  the  patent  may  have  been  a  legal  one''  meant 
no  more  than  that  the  letters-patent  were  authentic  and  not  vacated. 
Whether  that  construction  of  the  ruling  was  warranted  we  need 
not  consider. 

It  is  proper  to  add  that  the  further  dictum  in  that  case,  like  the 
corresponding  decision  (Appletok,  G.  J.,  dissenting)  in  Elmer  t. 
Fennel^  40  Me.  430,  that  the  invalidity  of  a  patent  cannot  be  set 
up  except  in  a  suit  brought  in  the  courts  of  the  United  States  against 
an  infringer  of  the  patent,  is  inconsistent  with  the  principles  above 
stated  and  the  authorities  already  referred  to.  A  direct  suit  for  the 
infringement  of  a  patent  must  indeed  be  brought  in  the  courts  of 
the  United  States,  beea.U8e  the  very  acts  of  congress  which  create 
the  right  provide  that  all  actions  and  cases,  in  law  or  equity,  aris- 
ing under  those  laws,  shall  be  originally  cognizable  in  those  courts. 
U.  S.  Stat  183C,  ch.  357,  §  17;  5  U.  S.  Stat  at  Large,  124;  Gibson 
v.  Woodtoorthy  8  Paige,  132 ;  Dudley  v.  Mayheto,  3  Comst  9 ;  Park- 
hurst  V.  Kinsman,  2  Halst  Ch.  600 ;  Kempton  v.  Bray^  99  Mass. 
354.  But  such  a  provision  does  not  deprive  the  State  courts  of  the 
power  or  the  duty,  when  the  question  arises  collaterally,  of  deciding 
whether  the  patent  which  is  relied  on  is  of  any  validity.  Rich  v. 
Hotchkiss,  16  Conn.  409 ;  Sherman  y,  Champlain  Transportation  Co^ 
31  Vt  162 ;  Slemmsr^s  Appeal,  58  Penn.  St  155. 

The  instructions  to  the  jury  clearly  and  accurately  stated  the  law 

applicable  to  the  case,  and  fully  met  and  covered  the  instructions 

requested. 

Excqptions  overruled. 
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BSTBS  V.  TOWBB. 

(100  Mass.  0S.) 

Pr<mUuory  note — prenuUure  oMm  an, 

A  pxomiflBory  note  not  in  terms  payable  at  any  place^bat  entitled  to  grace,  waa 
sued  upon  by  the  sendee  of  a  writ  at  a  quarter  past  six  P.  M.  on  the  last 
day  of  grace,  no  demand  of  payment  haying  been  made.  Held,  that  the 
action  was  premature. 

AcrriON  on  a  promissory  note.  The  note  in  controversy  was  dated 
February  9, 1853,  payable  in  thirteen  years  to  bearer  without  any 
specified  place  of  payment  The  ofScer  served  the  writ  at  about  6 
o'clock,  February  12,  1866,  and  made  a  return  of  an  attachment 
thereunder  at  6^  p.  h.  There  was  no  evidence  of  demand  and 
refusal.  The  judge  ruled  that  the  action  was  prematurely  com- 
menced; plaintiff  appealed. 

8.  W.  Bawerman  (with  W.  H.  Swift),  for  appellant 

B\  L.  Dawes,  for  defendant. 

>  Ghat,  J.  A  promissory  note  entitled  to  grace  is  payable  on  de- 
mand at  any  reasonable  time  and  place,  on  the  last  day  of  grace,  and 
if  the  maker  neglects  or  refuses  payment  upon  such  demand,  the 
note  is  dishonored  and  may  be  put  in  suit  immediately ;  but  if  no 
such  demand  is  made,  and  he  has  done  nothing  amounting  to  a 
waiver  of  it,  he  has  the  whole  of  the  day  in  which  to  make  payment, 
and  is  not  liable  to  an  action  until  the  expiration  of  the  time  within 
which  such  demand  might  have  been  made  upon  him.  Gordon  v, 
Parmelee,  15  Gray,  413.  In  the  case  of  a  note  not  in  terms  payable 
at  a  bank  or  other  place  of  business,  the  demand  may  be  made  at  the 
maker's  dwelling-house  at  any  hour  at  which,  having  regard  to  the 
habits  and  usages  of  the  community  in  which  he  lives,  he  may 
reasonably  be  expected  to  be  in  a  condition  to  attend  to  ordinary 
business,  even  as  late  as  eight  or  nine  o'clock  in  the  evening.  Triggs 
Y.  Newnham,  10  Moore,  249 ;  Famsworth  v.  AlUn,  4  Gray,  453.  It 
was  therefore  rightly  ruled  at  the  trial  that  this  action  was  prema* 
tnrely  commenced. 
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The  case  of  Cutler  t.  Kimball^  5  Mete  94,  upon  whioli  the  plain- 
tiff  relies,  and  in  which  the  maker  of  a  note  was  held  liable,  without 
a  previous  demand,  upon  a  writ  made  after  sunset  on  the  last  day  of 
grace  and  delivered  to  an  officer  on  the  next  day,  does  not  rest  upon 
the  ground  that  suit  might  be  brought  immediately  after  sunset  on 
the  last  day  of  grace,  but  upon  the  ground  that  it  was  reasonably 
to  be  'nferred  that  the  writ  was  filled  up  provisionally  and  not 
intended  to  be  used  until  the  next  day,  when  it  was  delivered  to 
the  officer,  and  that  the  making  of  the  writ  was  no  more  to  be 
deemed  the  commencement  of  the  action  than  if  Uie  plaintiff, 
instead  of  keeping  it  in  his  own  hands,  had  delivered  it  to  tlie  offi- 
cer that  night  with  instructions  not  to  serve  it  until  the  next  day,  or 
had  sent  it  to  the  officer,  but  it  had  not  yet  reached  hinL  Swifl  r. 
Crocker^  21  Pick.  241;  Seaver  v.  Lincoln,  id.  267;  Btnersan  y.  H'hite, 
10  Gray,  351. 

In  the  case  at  bar,  the  writ  was  not  only  made,  but  served  before 
any  cause  of  action  had  accrued  against  the  defendant 

Bxaptiom  overruktL 


Fbekoh  v.  Vnraro. 


(Itt  Mais.  lat.) 
Bate  ofpci9<moit$  orHeU'^Extent  and  nature  of  toarron^y— Jfamirtf  of  damaff6§i^ 

v.,  the  owner  of  a  quantity  of  haj,  knowing  that  white-lead  paint  bad  beoA 
apilt  upon  it,  end«»avored  carefully  to  separate  the  damaged  part  from  the 
retit,  and  supponed  he  had  succeeded,  and  afterward  sold  the  supposed 
undamaged  part,  without  disclosing  its  condition,  to  F.,  whose  cow  ate 
thereof  and  died.  Held  tliat  V.  was  liable,  and  that  the  measure  of  damagea 
was  the  value  of  the  cow,  if  F.  used  all  reasonable  means  to  restore  her. 

Action  in  tort  to  recover  for  the  death  of  plaintiff's  cow,  caused 
by  the  defendant's  alleged  deceit  and  negligence.  The  trial  was  had 
in  the  superior  court,  before  Rockwell,  J.,  and  the  following  are  the 
material  facts  as  presented  in  the  bill  of  exceptions : 

"  There  was  evidence  tending  to  show  that  white-lead  paint  waa 
accidently  spilt  upon  the  defendant's  hay  with  his  knowledge,  about 
six  months  before  the  death  of  the  cow;  that  he  then  carefullf 
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AndeaTored  to  separate  the  painted  hay  from  the  rest,  did  separate 
and  remove  a  part,  and  supposed  he  had  separated  and  removed  the 
whole  of  the  hay  thus  having  paint  adhering,  from  that  which  was 
entirely  free  therefrom ;  that  from  what  remained  he  sold  to  the 
plaintiff  six  hagsfoll  from  time  to  time  as  it  was  needed  for  her  cow, 
for  the  purpose  of  being  fed  to  the  cow;  that  the  cow  ate  all  of  it, 
except  the  last  bagfull,  of  which  a  portion  was  given  to  her  on  a 
certain  evening;  that  the  cow  was  thereby  found  sick  the  next 
morning  and  continued  sick  for  about  a  week  until  she  died;  that 
it  was  not  suspected  by  the  plaintiff  that  the  cow  was  suffering  from  ■ 
lead  poisoning  until  three  or  four  days  before  she  died,  when  hay 
having  paint  upon  it  was  found  in  the  manger  where  the  cow  was 
fed,  and  shown  to  the  plaintiff,  and  the  pl^tiff  was  then  led  to 
believe  that  the  paint  was  the  cause  of  the  cow's  sickness ;  and  that 
a  well-known  veterinary  surgeon  and  physician,  educated  in  the 
theory  and  for  about  twenty  years  in  the  frill  and  constant  practice 
of  the  veterinary  art,  and  acquainted  with  the  nature  and  effect  of 
lead  poison,  resided  within  about  six  miles  of  the  residence  of  the 
plaintiff  and  the  place  where  the  cow  was  sick,  and  was  not  called 
or  sent  for  by  the  plaintiff. 

"  The  judge  ruled  that,  if  the  cow  died  in  consequence  of  eating 
the  paint  adhering  to  the  hay  sold  by  the  defendant,  the  plaintiff 
might  recover,  although  the  defendant  did  not  Jcnow  or  believe  that 
there  was  paint  upon  the  hay ;  and  that  the  defendant  was  bound 
to  use  the  utmost  care  in  separating  the  paint  from  the  hay  so  sold. 

"  The  defendant  requested  the  judge  to  instruct  the  jury  as  fol- 
lows: That  the  only  ground  for  claiming  on  the  evidence  was,  that 
a  warranty  of  the  quality  of  the  hay,  or  deceit  in  the  sale  of  it,  was 
proved,  and  in  either  case  the  measure  of  damages  was  the  difference 
between  the  value  of  the  hay  as  it  was  warranted  to  be,  and  as  it 
actually  was ;  that  if  the  defendant  sold  to  the  plaintiff  the  hay  in 
good  faith,  having  faithfully  endeavored  and,  as  he  supposed,  suc- 
ceeded, before  the  sale,  to  separate  from  it  whatever  would  render  it 
unwholesome  or  injurious,  the  plaintiff  could  not  recover  in  this 
action,  although  the  defendant  sold  with  the  knowledge  that  the 
hay  was  to  be  fed  to  the  plaintiff's  cow  and  for  that  purpose;  that 
if  the  plaintifE^  while  the  cow  was  sick,  and  several  days  before  it 
died,  knew,  or  had  reason  to  believe,  that  the  cow  was  suffering  from 
lead  poison,  and  neglected  to  procure  the  advice  and  assistance  of  a 
letennary  surgeon  or  physician  having  knowledge  of  the  remediei 
Vol.  m.— 56 
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for  such  poison,  and  skill  in  their  use,  when  such  advice  and  assist* 
ance  were  within  reasonable  distance  and  could  be  had  at  reasonable 
expense,  then  the  plaintiff  could  not  recover  in  this  action." 

But  the  judge  declined  to  give  such  instructions  in  the  form 
presented,  and  instructed  the  jury  as  follows:  ^^To  sustain  her 
action  the  plaintiff  must  satisfy  the  jury  affirmatively  that  the 
poisoned  hay  was  the  cause  of  the  death  of  the  cow.  It  being 
admitted  that  the  defendant  knew  that  white-lead  paint  had  run 
upon  the  hay,  and  that  the  defendant  sold  some  of  the  hay  to  the 
plaintiff,  and  there  being  no  evidence  of  knowledge  of  this  on  the 
part  of  the  plaintiff,  it  was  the  duty  of  the  defendant  to  remove 
the  paint  from  the  hay  before  selling,  and  delivering  it ;  and,  if  the 
cow  died  from  eating  the  poisoned  hay,  the  defendant  was  liable  in 
this  action,  and  the  rule  of  damages  was  the  value  of  the  cow.  If 
the  plaintiff,  while  the  cow  was  sick,  and  several  days  before  she  died, 
knew  that  the  cow  was  suffering  and  in  danger  of  death  from  lead 
poison,  she  was  bound  to  employ  the  best  remedies  within  her  rea- 
sonable reach,  at  reasonable  trouble  and  expense ;  and  if  the  jury 
were  satisfied  that  such  remedies  would  hlive  been  effectual,  and  the 
))laintiff  did  not  seek  for  their  use  nor  inform  the  defendant  season- 
ably of  the  facts,  she  could  not  recover." 

The  verdict  was  for  the  plaintiff,  and  the  defendant  appealed. 

S.  T.  Spaulding,  for  defendant  (appellant) : 

1.  There  was  no  warranty  implied  in  the  sale.  1  Smith's  Lead. 
Cas.  (6th  Am.  ed.)  303 ;  Emmerton  v.  MaifJiews,  7  H.  &  N.  685 ; 
Emerson  v.  Brigham,  10  Mass.  197 ;  Peckham  v.  Holman^  1^1  Pick. 
484 ;  Buniby  v.  Bolhtty  16  M.  &  W.  644;  Moses  v.  Meady  1  Denio> 
378 ;  Smith  v.  MarrablSy  11  M.  &  W.  5 ;  Sutton  v.  Temple^  12  id. 
52;  Hart  v.  Windsor ^  id.  68;  Turtiery.MuckloWy  1  H.&  G.  (Am. 
ed.)  859 ;  S.  0.,  Law  Timed  (N.  S.)  690;  8  Jur.  (N.  S.)  870 ;  Dick^ 
son  V.  Jordan^  11  Ired.  166 ;  Archdale  v.  Moore,  19  HI.  565 ;  Mason 
V.  ChappeU,  15  Grat  672 ;  Milhurn  v.  Belloni,  34  Barb.  607. 

2.  The  plaintiff  should  have  employed  a  veterinary  surgeon. 
Eastman  v.  Sanborn,  3  Allen,  694 ;  Dean  v.  Keate,  3  Gamp.  4. 

W.  Allen,  for  plaintiff. 

Ames,  J.  The  only  warranty  implied  by  law  in  the  sale  of  per- 
sonal property  is  simply  that  the  vendor  has  good  right  to  make  the 
sale ;  and  if  the  buyer  desires  to  have  the  benefit  of  any  fuithci 
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sssurance,  as  to  the  property  sold^  he  must  protect  himself  by  insist- 
ing upon  such  specific  warranties  as  he  may  consider  necessary  for 
that  purpose.  The  law  does  not  undertake  to  make  contracts  for 
the  parties,  but  usually  leaves  them,  if  the  buyer  should  choose  to 
act  upon  his  own  judgment,  to  the  operation  of  the  maxim  caveai 
emptor.  It  is  sometimes  rather  loosely  said  that  mere  silence,  on  the 
part  of  the  vendor,  as  to  a  known  defect,  does  not  amount  to  a  fraud. 
But  this  is  far  from  being  universally  true.  Deceit  may  sometimes 
take  a  negative  form,  and  there  may  be  circumstances  in  which 
silence  would  have  all  the  legal  characteristics  of  actual  misrepre- 
sentation. There  are  cases  in  which  it  is  laid  down  that  in  the  sale 
of  provisions  for  domestic  use  there  is  an  implied  warranty  of  their 
wholesomeness.  Van  Vrocklin  v.  Fonda^  12  Johns.  468 ;  Emerson  v. 
Brigham,  10  Mass.  197 ;  Winsor  v.  Lombard^  18  Pick.  57,  62.  And 
it  is  perfectly  well  settled  that  there  is  an  implied  warranty,  in 
regard  to  manufactured  articles  purchased  for  a  particular  use, 
which  is  made  known  at  the  time  of  the  sale  to  the  vendor,  that 
they  are  reasonably  fit  for  the  use  for  which  they  are  purchased. 

It  may  perhaps  be  more  accurate  to  say,  that,  independently  of 
any  express  and  formal  stipulation,  the  relation  of  the  buyer  to  the 
seller  may  be  of  such  a  character  as  to  impose  a  duty  upon  the 
seller,  differing  very  little  from  a  warranty.  The  circumstances 
attending  the  sale  may  be  equivalent  to  a  distinct  affirmation  on  his 
part  as  to  the  quality  of  the  thing  sold.  A  grocer,  for  instance,  who 
sells  at  retail,  may  be  presumed  to  have  some  general  notion  of  the 
uses  which  his  customers  will  probably  make  of  the  articles  which 
they  buy  of  him.  If  they  purchase  fiour  or  sugar,  or  other  articles 
of  daily  domestic  use  for  their  families,  or  grain  or  meal  for  their 
cattle,  the  act  of  selling  to  them  under  such  circumstances  is  equiv- 
alent to  an  affirmation  that  the  things  sold  are  at  least  wholesome, 
and  reasonably  fit  for  use ;  and  proof  that  he  knew,  at  the  time  of 
the  sale,  that  they  were  not  wholesome  and  reasonably  fit  for  use 
would  be  enough  to  sustain  an  action  against  him  for  deceit,  if  he 
had  not  disclosed  the  true  state  of  the  facts.  The  buyer  has  a  right 
to  suppose  that  the  thing  which  he  buys,  under  such  circumstances, 
is  what  it  appears  to  be,  and  such  purchases  are  usually  made  with 
a  reliance  upon  the  supposed  skill  or  actual  knowledge  of  the  ven- 
dor. In  the  case  at  bar,  the  plaintiff  bought  the  hay  in  small  quan- 
tities, aud  the  defendant  must  be  considered  as  knowing  generally 
the  kind  of  use  to  which  it  was  to  be  applied*    The  act  -^f  sale  undei 
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each  circamstances  was  equivalent  to  an  express  assurance  that  the 
hay  was  suitable  for  such  use.  If  he  knew  that  the  hay  had  a 
defect  about  it,  or  had  met  with  an  accident  that  rendered  it  not 
only  unsuitable  for  that  use,  but  dangerous  or  poisonous,  it  would 
plainly  be  a  violation  of  good  faith,  and  an  illegal  act  to  sell  it  to  the 
plaintiff  without  disclosing  its  condition.  Silence  in  such  a  case 
would  be  deceit  Langridge  v.  Levt/f  2  M.  &  W.  519 ;  Thomas  y. 
Winchester,  2  Seld.  397;  McDonald  v.  SneUing,  14  Allen,  290,  295, 
and  cases  cited. 

The  declaration  charges  that  at  the  time  of  the  sale  the  defendant 
knew  the  condition  of  the  hay.  The  scienter  is  not  only  a  material, 
but  a  vital  part,  of  the  case.  It  appears  that  he  knew  that  paint, 
containing  white  lead,  had  been  spilt  upon  the  hay,  and  he  must  be 
taken  to  have  known  that  hay  in  that  condition  was  unwholesome 
and  dangerous.  He  endeavored  carefully  to  separate  the  damaged 
part  from  the  rest,  and  supposed  Htmt  he  had  been  entirely  success- 
ful in  that  endeavor.  But  after  making  all  allowances  in  his  f&vor 
ihe  &ct  remains  that  he  sold,  as  food  for  cattle,  an  article  which  he 
knew  had  been  exposed  to  poison,  and  which  he  had  taken  no  effect- 
ual means  to  separate  and  purify  from  that  poison.  His  knowledge 
of  the  accident  was  certain  and  positive ;  his  belief  of  the  success  of 
his  remedy  for  that  accident  was  conjectural,  uncertain,  and  proved 
to  be  wholly  mistaken.  It  appears  to  us  that,  in  venturing  to  sell 
the  hay,  under  such  circumstances,  on  his  own  judgment  that  it  was 
safe  to  do  so,  he  took  the  risk  upon  himself,  and  sold  at  his  peril  ;- 
and  that  the  charge  in  the  declaration,  that  he  knew  the  condition 
of  the  hay  when  he  sold  it,  is  satisfied  by  showing  that  he  knew 
what  had  happened  to  it;  that  he  did  not  and  could  not  know 
that  the  effect  of  the  accident  had  been  removed ;  and  that  he  had 
in  fact  taken  no  effectual  means  to  remove  it  The  ruling  of  the 
presiding  judge  appears  upon  this  point  to  have  been  correct 

With  regard  to  the  duty  incumbent  on  the  plaintiff  after  the  cow 
was  found  to  be  sick,  the  ruling  was  also  correct,  and  as  favorable  to 
the  defendant  as  he  had  any  right  to  expect  There  is  nothing  in. 
the  bill  of  exceptions  to  show  that  the  plaintiff  was  informed  of  the 
fact  that  there  was  a  competent  veterinary  surgeon  within  reach,  or 
upon  what  teims  his  services  could  have  been  obtained,  or  whether 
any  cure  for  the  sickness  was  possible,  and  therefore  the  general 
instructions  that  were  given  appear  to  have  been  all  that  the  caso. 
in  that  rtspect,  required. 

Ezaptions  overruled. 
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Shblbubkb  Falls  National  Bank  v.  Townslst, 

JfoHee  tfproied  behoeen  i1uU>r$er$  of  promii$orjf  naU-^drvp  leU&r. 

On  the  10th  of  Julj*  1866,  a  hank  reoeived  notice  of  the  dishonor  of  a  promi«- 
eorj  note  which  it  liad  discounted,  and  on  the  11th,  after  the  done  of  the 
bnsineas  daj,  notified  its  immediate  indorser  by  a  drop  letter  which  he  did 
not  receiye  until  the  13th,  there  being  no  Bjrstem  of  carriers.  Held,  insufficient 
notice  to  eliarge  the  indorser. 

Action  to  recover  from  the  indorser  of  two  promissory  notes  by 
&  hank  which  had  discounted  saitl  notes.  The  notes  were  made  by 
StockbridgCy  payable  to  the  order  of  Ballard,  indorsed  by  Ballard  and 
the  defendant  and  discounted  for  Ballard  by  the  plaintifBi.  Answer, 
insufficient  notice  of  presentment  and  dishonor*  The  facts  appear 
in  the  bill  of  exceptions  allowed  by  Deyens,  J.9in  the  superior  court, 
and  are  as  follows: 

^  It  appeared  that  the  defendant  was  an  accommodation  indorser 
at  the  request  of  Ballard,  and  for  his  benefit,  and  that  this  fact  was 
known  to  the  bank  when  the  notes  were  discounted.  The  only 
question  submitted  to  the  jury  was,  as  to  the  sufficiency  of  the  notice 
to  the  defendant  of  the  dishonor  of  the  second  note.  This  note  was 
dated  Aprifs,  1866 ;  was  payable  at  the  office  of  the  maker,  in  the 
city  of  New  York,  in  three  months  from  its  date;  and  was  protested 
in  New  York  on  July  7, 1866,  July  8  being  Sunday. 

^  To  prove  notice  to  the  defendant  of  the  dishonor  of  the  note,  the 
plaintiff,  in  addition  to  testimony  tending  to  show  that  the  defend- 
ant, in  several  interviews  on  the  subject  of  payment,  did  not  object 
to  any  want  of  notice,  or  claim  that  he  was  not  notified,  introduced 
the  following  evidence  from  the  deposition  of  George  W.  Warren, 
cashier  of  the  plaintiff  bank :  *  In  due  course  of  mail  after  the  matu- 
rity  of  said  notes  and  each  of  them,  I  received  from  Myron  Winslow, 
a  person  representing  himself  in  the  notices  to  be  a  duly  qualified 
notary  public  in  New  York,  on  different  dates,  notices  of  the  non- 
payment of  each  of  said  notes.  There  were  three  notices  relating  to 
each  of  said  notes,  which  were  respectively  addressed  to  Franklin 
Ballard,  William  P.  Townsley,  and  myself,  as  cashier  of  the  bank. 
Said  notices  were  in  writing  or  print    I  cannot  give  the  exact  date 


Digitized  by 


Google 


446  MASSACHUSETTS, 

Slielburne  Falls  National  Bank  t.  Town8le7. 

when  said  notices  and  each  of  them  were  by  me  sent  to  Townsley, 
but  they  were,  upon  the  receipt  of  the  same  from  Window,  as  stated, 
immediately  sent  by  me  to  Townsley.  They  were  each  put  in  the 
Shelbume  Falls  post-oiSfice,  and  were  directed,  as  nearly  as  I  can 
remember,  respectively  thus :  "  Wm.  P.  Townsley,  Esq.,  Shelbume 
Falls.  Mass." 

"  The  plaintiffs  also  introduced  the  testimony  of  Alfred  Bowen, 
postmaster  of  Shelburne  Falls  at  the  time  of  the  dishonor  of  said 
Qote  and  since,  who  testified  that  at  the  time,  the  defendant  lived 
in  Buckland,  about  half  way  between  the  post-office  of  Shelbume 
Falls  and  Buckland,  was  in  the  habit  of  visiting  Shelbume  Falls 
constantly  and  frequently,  and  was  in  the  habit  of  receiving  mail 
matter  at  that  post-office  as  well  as  at  Buckland ;  and  further  stated, 
*  We  got  our  mails  at  Shelbume  Falls  from  New  York  in  the  evening.' 
The  witness,  on  cross-examination,  stated  that  in  1866,  *  due  course 
of  mail '  from  New  York  city,  would  bring  a  letter  leaving  New  York 
by  the  early  morning's  mail  to  Shelburne  Falls  the  same  evening ; 
iind  this  was  the  only  evidence  in  the  case  on  this  point 

"  The  defendant  testified  that  he  received  the  notice  of  the  dis- 
honor of  the  note  at  Shelbume  Falls  post-office,  and  that  he  couR 
not  state  the  day  of  its  reception ;  and  on  cross-examination  said : '  I 
never  knew  (or  said)  but  I  was  notified  all  right,  I  didn't  know.' 
He  further  testified  that  Warren,  the  cashier,  knew  his  residence  at 
the  time  of  the  dishonor  of  the  note;  and  that  he  received  letters  at 
both  the  post-offices  named,  no  more  at  one  than  the  otter,  though 
Buckland,  as  his  residence,  he  considered  his  true  post-office  address. 
He  then  produced  the  notice  received  on  the  dishonor  of  the  note,, 
and  the  envelope  in  which  it  was  received.  The  notice  was  in  due 
form  and  was  dated  *New  York,  July  7, 1866.'  The  envelope  wa* 
juldressed  *  Wm.  P.  Townsley,  Esq.,  Shelburne  Falls,  Mass.,'  and  bore 
the  post  mark  Shelbume  Falls,  Mass.,  July  12,  1866.'  Jt  wa» 
8tamx>ed  on  the  face  with  a  three  cents  postage  stamp,  and  bore  ou 
the  back  a  seal  or  stamp  of  the  plaintiff  bank. 

"  The  defendant  asked  the  judge  to  mle  that  the  notice  addressed 
and  mailed  by  Warren  to  the  defendant  at  Shelbume  Falls  was  not 
a  sufficient  notice.  This  he  refused  to  rule ;  but  instructed  the  jury 
that,  if  the  defendant  was  in  the  habit  of  receiving  letters  at  both 
of  the  post-offices  named,  the  notice  would  be  sufficient,  if  addressed 
and  mailed  to  him  at  Shelbume  Falls.  To  this  mling  the  defend- 
ant excepted. 
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**  The  plaintiffs'  counsel  argued  to  the  jury,  that  the  plaintiflb* 
cashier  acted  with  due  diligence,  if  he  placed  the  notice  in  the  office 
on  July  11 ;  and  that,  if  he  did  so,  it  might  bear  the  post-mark  for 
the  mail  of  the  12th.  The  defendant's  counsel,  at  the  close  of  the 
charge  (to  which  no  exception  was  taken  save  as  above),  requested 
the  court  to  rule  that  the  legal  presumption  is  that  the  date  of  the 
post-mark  on  a  drop-letter  is  that  of  the  day  it  is  placed  in  the  post- 
office  ;  which  ruling  the  judge  refused  to  give,  but  left  the  fact  that 
such  was  the  post-mark  upon  the  letter  as  one  to  be  considered  in 
determining  whether  the  notice  was  actually  mailed. 

"The  judge  had  previously  instructed  the  jury  that  the  plaintiffs 
must  satisfy  them  that  the  notices  were  seasonably  forwarded  by  the 
notary  in  New  York  to  the  cashier  of  the  plaintiff  bank,  and  by  the 
cashier,  after  the  reception  thereof,  seasonably  put  into  the  jwst- 
office  directed  as  above ;  that  the  burden  of  proof  was  npon  the 
plaintiff  all  the  way  through ;  and  that,  if  the  notices  were  received 
by  the  plaintiff  bank  before  the  11th,  the  jury  must  be  satisfied  that 
notice  was  put  into  the  post-office  prior  to  the  12th,  as  indicated  by 
the  post-mark  npon  the  envelope  introduced  by  the  defendant'* 

The  jury  found  for  the  plaintiffs,  and  the  defendants  appealed. 

D.  Aiken  and  W.  8.  B.  HopJciiiSy  for  defendant  (appellant). 
8.  T.  Fields,  for  plaintiffs. 

Ames,  J.  It  is  not  necessary,  in  order  to  charge  all  the  indorsers 
of  a  dishonored  bill  or  promissory  note,  that  notice  should  be  trans- 
mitted to  them  simultaneously.  They  may  all  be  made  severally 
liable  by  notices  given  in  regular  succession  by  each  indorsee  to  his 
immediate  indorser.  It  is  also  unnecessary,  in  order  to  make  these 
notices  effectual,  that  each  party  receiving  such  a  notice  should  lay 
all  other  business  aside  for  the  purpose  of  transmitting  a  like  notice 
to  his  immediate  predecessor.  On  the  contrary,  it  is  well  settled  that 
each  party  so  notified  is  sufficiently  diligent  for  the  purpose  of 
charging  his  immediate  indorser,  if  he  transmits  a  suitable  notifica- 
tion on  the  next  day.  Grand  Bank  y.  Blanchard,  23  Kck.  305; 
ffousatonic  Bank  v.  Laflin,  5  Cush.  546,  550.  The  case  before  na 
was  apparently  tried  npon  the  assumption  that  the  official  notifica- 
tions prepared  by  the  notary  were  seasonably  forwarded  from  New 
York  and  received  by  the  plaintiffs;  and  the  whole  controversy  was 
as  to  the  sufficiency  of  the  notice  which  they  undertook  to  give  to 
the  defendant 
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Upon  this  point,  the  testimony  of  the  plaintifEk'  cashier  was  to  the 
effect  that,  immediately  upon  the  receipt  of  the  notification  by  mail 
from  the  notary  public,  it  was  sent  to  the  defendant  He  said,  how- 
ever, that  he  conld  not  tell  on  what  day  he  sent  it,  and  the  testi- 
mony of  the  postmaster  renders  it  at  least  possible  that  it  may  have 
come  to  the  hands  of  the  cashier  as  early  as  the  10th  day  of  July. 
There  is  nothing,  then,  in  the  report  of  the  case,  that  can  be  said 
to  n^dke  it  certain  that  the  notification  was  forwarded  immediately 
to  the  defendant,  or  to  exclude  the  idea  that  it  may  have  been 
delayed  till  the  next  day.  The  mode  of  forwarding  it  was  by  inclos- 
ing it  in  an  envelope,  left  at  the  post-oflSce  in  Shelbume  Falls, 
addressed  **  Wm.  P.  Townsley,  Esq.,  Shelbume  Falls,  Mass.,''  and 
this  envelope  was  post-marked  ^'Shelbume  Falls,  July  12,''  the 
note  having  matured  and  been  protested,  at  New  York,  on  Satur- 
day, July  7. 

The  presiding  judge  ruled  that  this  was  a  suflScient  notice,  pro- 
vided the  defendant  was  in  the  habit  of  receiving  letters  at  Shel- 
bume Falls  post-oflBce,  as  well  as  at  the  village  where  he  resided. 
The  plaintifTs'  argument  at  the  trial  seems  to  imply  that  a  notifica- 
tion lell  at  the  post-office  on  the  11th,  to  be  received  on  the  12th, 
would  be  seasonable;  and  the  presiding  judge  appears,  from  the 
report,  to  have  acquiesced  in  that  claim.  We  consider  the  verdict 
of  the  'nry  as  decisive  upon  the  jioint  that  the  letter  was  left  in  the 
post-office  on  the  11th.  The  defendant  claimed  at  the  trial  that, 
inasmuch  as  the  letter  was  i)08t-marked  July  12,  there  was  a  legal 
presumption  that  it  was  not  deposited  in  the  post-office  until  tliat 
day.  The  presiding  judge  refused  so  to  rule,  and,  in  our  opinion, 
was  right  in  that  refusal.  A  letter  deposited  on  the  11th  might 
happen  not  to  be  noticed  or  stamped  until  the  12th.  It  was  suffi* 
cient,  on  this  point,  to  instmct  the  jury  that  the  post-mark  was  one 
of  the  circumstances  to  be  taken  into  consideration,  with  others, 
in  deciding  whether  the  letter  was  actually  left  on  the  11th,  or  not 
till  the  12th. 

It  is  well  settled,  that  where  the  transaction^  of  which  notice  is 
to  be  given,  takes  place  in  the  same  town  in  which  the  party  to 
whom  the  notice  is  to  be  given  resides,  such  notice  must  be  personal, 
or  at  bis  domicile  or  place  of  business,  and  not  through  the  post- 
office.  Pierce  v.  Pendar,  5  Meta  352 ;  Chitty  on  Bills  (12th  Am.  ed.) 
473,  and  cases  cited.  It  is  also  well  settled,  that,  when  the  party 
rosides  in  another  town,  notice  by  the  post-office  is  sufficient  {Afunn 
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T.  Baldwin,  6  Mass.  316),  and  oonclosiye,  even  though  it  was  in  &ot 
oeyer  reoeifecL  Shed  v.  Breii,  1  Pick.  40L  In  this  case  the  trans- 
action occurred  in  New  York,  and  not  in  Buckland,  where  the 
defendant  resided.  The  letter,  however,  in  which  the  plaintifis 
andertook  to  give  the  notice,  was  addressed  to  the  defendant,  not  at 
Buckland,  but  at  Shelburne  Falls,  and  the  report  shows  that  he  was 
in  the  habit  of  receiving  letters  at  the  i)ost-offices  of  these  two 
places  respectively,  and  about  as  often  at  one  as  at  the  other.  The 
question  as  to  the  proper  mode  of  notifying  a  man  by  mail  depends 
much  less  on  the  place  of  his  exact  legal  domicile  than  upon  the 
locality  of  the  post-office  at  which  he  usually  receives  his  letters ; 
and  if  he  is  in  the  habit  of  resorting,  for  that  purpose,  equally  and 
indifferently  to  two  post-offices,  a  communication  may  very  properly 
be  addressed  to  him  at  either.  United  States  Bank  v.  Cameal,  2 
Pet.  543 ;  Story  on  Notes,  §  343.  The  plaintiffs  appear  to  have  put 
him  on  the  same  footing,  for  the  purpose  of  i)ost-office  communica- 
tion, as  if  he  were  a  resident  of  Shelburne  Falls.  The  letter  was 
left  at  the  post-office,  not  for  the  purpose  of  being  transmitted  by 
mail  to  any  other  town  or  i)ost-office,  and  not  to  go  into  the  hands 
of  any  official  carrier  charged  with  the  distribution  of  letters  at  the 
dwelling-houses  and  places  of  business  of  inhabitants  of  the  vicin- 
ity ;  on  the  contrary,  it  did  not  go  into,  the  mail  at  all,  but  was 
simply  deposited  at  the  Shelburne  Falls  post-office,  to  remain  there 
until  called  for  by  the  defendant. 

W(!  do  not  find  that  any  case  has  gone  so  far  as  to  decide  that 
notice  through  the  post-office  may  be  given  in  the  same  manner  and 
with  the  same  allowance  of  time,  where  both  parties  reside  in  one 
town  or  resort  to  the  same  post-office,  as  when  they  reside  in  differ- 
ent towns,  communicating  with  each  other  by  regular  mails.  There 
may  be  very  little  practical  difference  in  this  respect  between  letters 
left  for  deposit  and  those  left  for  transmission. .  But  we  do  not  feel 
at  liberty,  for  such  considerations,  to  disregard  well-established  dis- 
tinctions, even  though  they  may  appear  somewhat  arbitrary ;  or  to 
attempt  to  improve  rules  that  have  become  settled  by  judicial  docis« 
ions  and  the  usages  of  business.  It  has  been  decided  expressly  in 
New  York,  that,  where  the  indorser  resides  in  the  same  town  or  vil« 
lage  as  the  holder,  service  of  notice  through  the  post-office  is  irreg- 
ular. Ransom  v.  Hack,  2  Hill,  587.  "  The  post-office  is  not  a  place 
of  deposit  for  notices  to  indorsers,  except  where  the  notice  is  to  ths 
transmitted  by  mail  to  another  office."  Sheldon  v,  Benham,  4  Hill, 
129, 133. 
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The  case  of  EagU  Bank  t.  RatJuiway,  5  Mete.  212,  has  an  import- 
ant bearing  upon  the  case  at  bar.  That  was  the  case  of  a  bill 
presented  to  the  acceptor  in  Philadelphia^  and  protested  for  non- 
payment The  notary,  as  in  the  case  at  bar,  made  out  his  written 
notifications  for  the  successive  indorsers,  and  sent  them  by  maQ  to 
the  plaintiffs  at  their  place  of  business.  Their  cashier  sent  the 
notices  to  the  post-offlce,  one  of  them  being  addressed  to  the  defend- 
ant at  the  same  place.  Chief  Justice  Shaw,  in  delirering  the  judg- 
ment of  the  court,  uses  this  language :  '^  On  the  whole,  as  the  trans- 
action to  be  notified  to  the  defendant  took  place  in  Philadelphia,  as 
notice  to  him  by  mail  from  there*'  "  would  have  been  good ;  as  the 
cashier  was  the  conduit  of  conveyance,  and  not  the  party  from  whom 
the  notice  emanated ;  as  the  defendant,  if  he  were  looking  for  notice 
of  the  dishonor  of  tiiis  bill  of  exchange  payable  in  Philadelphia, 
would  naturally  look  to  the  post-office  for  that  notice ;  we  are  of 
opinion  that  notice  by  the  post-ofSce  under  these  circumstances 
must  be  deemed  good."  That  case,  however,  differs  from  the  one 
before  us,  in  showing  that  the  notification  was  left  by  the  cashier  at 
the  post-office  on  the  day  bf  its  reaching  his  hands,  and  that  it 
must  have  reached  the  defendant  as  early  as  if  it  had  been  directed 
and  sent  to  him  by  mail  from  Philadelphia ;  so  that  substantially 
he  was  notified  by  the  notary  in  regular  course  of  maiL  But,  con- 
sidered as  an  independent  notice,  emanating  from  an  indorser,  who^ 
by  being  himself  properly  notified,  has  become  chargeable,  and 
desires  to  notify  his  immediate  indorser,  and  thereby  to  hold  him,  a 
notice  by  a  drop-letter,  given  on  the  next  day,  finds  little  or  no  sup- 
port in  that  case.  In  the  instructions  which  were  given  to  the  jury, 
this  distinction  appears  to  have  been  overlooked,  and  they  may 
have  given  their  verdict  under  the  impression  that  a  drop-letter  left 
at  the  ppst-office  after  the  close  of  the  business  day  on  the  11th, 
and  not  likely  to  be  received  until  the  12th,  would  be  seasonable, 
even  though  the  plaintiff  bank  had  received  the  notice  itself  as  early 
as  the  10th :  in  other  words,  that  the  rule  as  to  post-office  notifica- 
tion, where  both  parties  reside  in  the  same  town  or  village,  and 
resort  to  the  same  post-office,  and  where  no  sytem  of  distribution 
by  means  of  letter  carriers  has  been  established,  would  be  the  same 
as  if  they  lived  in  separate  towns  having  regular  communication  by 
maiL    Upon  this  point,  therefore,  the  defendants' 

Exceptions  must  he  sustained. 
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Lift  irmirancs — eorutruetion  of  pdicy — wiMs. 

Where  a  proviao  in  a  life  insurance  policy  is,  that  it  shall  be  void  if  the  aasmed 
"  shall  die  by  suicide/'  and  the  assured  took  a  rope  and  hung  himself,  there 
can  be  no  recovery  on  the  policy,  although  the  act  of  self  destruction  was 
committed  under  the  influence  of  insanity,  in  the  absence  of  evidence  proving 
delirium  or  madness,  or  that  the  act  was  involuntary. 

Action  on  a  life  insurance  policy  made  by  the  defendants  to  one 
^'ooper  for  $3,000.    The  policy  contained  the  following  proTiso : 

"Prtmded  always,  and  it  is  hereby  declared  to  be  the  true  intent  and 
meaning  of  this  policy,  and  the  same  is  accepted  by  the  assured  upon  this 
express  condition,  that  if  said  person  whose  life  is  hereby  insured,  shall  become 
so  far  intemperate  as  to  impair  his  health  seriously  and  permanently,  or  induce 
delirium  tremens,  or  shall  die  by  suicide,  or  in  consequence  of  a  duel,  or  by 
the  hands  of  justice,  or  in  the  violation  of,  or  to  attempt  to  violate,  the  laws  of 
the  United  States,  or  of  any  State,  county  or  place,  this  policy  shall  thereupon 
terminate,  and  be  void  and  of  no  effect. 

At  the  trial,  the  plaintiff's  counsel  ^'  stated  the  cause  and  manner 
of  the  death  of  the  assured  to  be  as  follows:  On  the  16th  of  May, 
1868,  about  six  o'clock  in  the  morning,  the  assured  rose  from  his 
bed,  which  was  upon  the  second  floor  of  the  house,  and  without 
dressing  himself,  went  up  stairs  to  the  attic,  took  a  piece  of  old  bed- 
cord  which  had  been  left  lying  on  the  attic  floor,  and  then,  placing 
a  chair  near  the  door^  he  fastened  one  end  of  the  cord  oyer  the 
upper  part  of  the  door  frame  and  there  hung  himself  by  the  neck*  No 
])crson  was  in  the  assurcd's  sleeping-room  at  the  time  he  left  it,  or 
saw  him  afterward  until  he  was  dead." 

'*  The  plaintiff's  counsel  further  stated  that,  in  order  to  take  the 
death  of  the  aassured,  in  the  manner  stated,  out  of  the  proviso  of  the 
I)oIicy,  and  to  show  that  the  policy  was  ncTertheless  valid  and  bind- 
ing u]K>n  the  defendants,  they  would  prove  that  the  assured  at  the 
time  of  .committing  the  act  of  self-destruction  was  insane,  that  he 
acted  under  the  influence  and  impulse  of  insanity,  and  that  his  act 
of  self-destruction  was  the  direct  result  of  his  insanity. 
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'^  The  judge  therenpon  ruled,  upon  the  request  of  the  defendant^ 
that  the  plaintiff  could  not  recover  even  if  she  should  prove  all  the 
facts  stated  in  the  opening,  and  ordered  a  verdict  for  the  defend* 
8  Qto.''    The  plaintiff  appealed. 

0.  D.  Itobinsan,  for  plaintiff  (appellant). 

O.  M.  Stearns  (M.  P.  Knotalion  with  him),  for  defendants. 

Chapman,  C.  J.  The  proviso  in  the  i)olic7  is,  that  it  shall  lie 
void  if  the  assured  ^'  shall  die  by  suicide."  The  plaintiff  offered  to 
prove  that  the  assured,  at  the  time  of  committing  the  act  of  self- 
destruction,  was  insane ;  that  he  acted  under  the  inipulse  of  insanity, 
and  that  bis  act  of  self-destruction  was  the  direct  result  of  his  insan- 
ity. The  question  presented  is,  whether,  if  these  facts  are  true,  the 
act  of  self-destruction  avoids  the  policy,  within  the  terms  of  the 
proviso.  The  subject  has  been  so  fully  discussed  in  the  cases  cited, 
that  further  argument  is  needless.    We  need  only  collate  the  cases. 

In  Borradaile  v.  Hunter,  5  M.  ft  G.  639,  the  words  were,  **  if  the 
assured  should  die  by  his  own  hand.''  He  drowned  himself  in  the 
Thames,  and  the  jury  found  that  he  did  it  voluntarily,  but  that  he 
was  not  capable  of  judging  between  right  and  wrong.  It  was  held 
that  the  proviso  was  not  limited  to  acts  of  felonious  suicide,  and 
that  the  policy  was  void.  Tindal,  C.  J.,  dissented*  But  the  jury 
were  instructed  that  it  must  appear  that  the  assured  was  conscious 
of  the  probable  consequences  of  his  act,  and  did  it  for  the  express 
purpose  of  destroying  himself  voluntarily,  having  at  the  timesufS- 
dent  mind  and  will  to  destroy  himselfl 

In  Clift  V.  Schwabey  3  C.  B.  437,  the  words  were,  **  should  commit 
suicide."  The  assured  swallowed  a  quantity  of  sulphuric  acid  suflB- 
cient  to  occasion  death,  for  the  purpose  of  killing  himself,  of  which 
he  died  the  next  day.  It  was  held  by  Parke  and  AhDvaaoiSf,  BB., 
Patterson,  J.,  and  Rolfe,  B.,  to  be  immaterial  whether  he  was  a 
responsible  agent  Pollock,  C.  B.,  and  Wrightmak,  J.,  dissented. 
But  Alderson,  B.,  says  the  words  do  not  apply  to  cases  in  which 
the  will  is  not  exercised  at  all,  as  when  death  results  from  accident 
or  delirium,  but  when  the  destruction  is  voluntary,  though  the  will 
may  be  perverted. 

In  Dean  v.  American  Insurance  Co.,  4  Allen,  96,  the  words  were 
like  those  in  Borradaile  v.  ffunier,  ''shall  die  by  his  own  hand.** 
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The  assured  cut  his  throat  with  a  razor.  The  plaintiff,  however, 
alleged  and  offered  to  prove  that  the  act  whereby  the  death  was 
cauped  was  the  direct  result  of  insanity ;  that  the  insanity  was  what 
is  called  suicidal  depression,  impelling  him  to  take  his  life,  and  that 
•nicide  is  the  necessary  and  direct  result  of  such  insanity  or  disease; 
ar  d  it  was  held  that  this  avoided  the  policy.  But  Bigelow,  C.  J.,  in 
giving  the  opinion,  adverts  to  the  word  '^  suicide," and  avoids  discuss- 
ing its  signification,  thereby  leaving  the  present  case  undecided  by 
this  court  But  he  says  that,  if  the  death  is  caused  in  the  madness 
of  delirium,  or  under  any  combination  of  circumstances  from  which 
it  may  be  fairly  inferred  that  the  act  of  self-destruction  was  not  the 
result  of  the  ^ill  and  intention  of  the  party,  adapting  the  means  to 
the  end  and  contemplating  the  physical  nature  and  effects  of  the  act, 
it  would  not  be  within  the  policy.  This  limitation  is,  in  substance, 
the  same  with  that  which  is  quoted  from  the  other  cases  cited. 

In  Eastabrook  v.  Union  Insurance  Co.,  54  Me.  224,  the  words  were 
"  shall  die  by  bis  own  hand."  The  jury  found  that  the  self-destruc- 
tion was  the  result  of  a  blind  and  irresistible  impulse  over  which  the 
will  had  no  control,  and  was  not  an  act  of  volition.  It  was  held 
that  this  did  not  avoid  the  policy;  and  Appleton,  C.  J.,  in  a  very 
elaborate  opinion,  says  the  decision  was  in  entire  conformity  with 
the  law  as  stated  in  Dean  v.  American  Insurance  Co.y  referring  to 
^he  limitation  stated  above.    But  Kent,  J.,  dissented. 

In  Breasted  v.  Farmer^  Loan  &  Trust  Co.,  4  Seld.  299,  the 
words  were,  "should  die  by  his  own  hand."  It  was  held,  by  a 
majority  of  the  court  of  appeals,  three  of  the  justices  dissenting,  that, 
if  the  assured  was  insane,  and  incapable  of  discerning  between  right 
and  wrong,  his  suicide  did  not  avoid  the  policy.  This  decision  is  at 
variance  with  the  other  authorities  cited,  and  is  contrary  to  our  own 
interpretation  of  the  same  words  in  Dean  v.  Amsrican  Insurance  Co. 

Upon  a  careful  consideration  of  the  elaborate  discussion  of  the 
matter  in  the  cases  above  cited,  by  the  dissenting  judges  as  well  as 
by  those  in  the  majority,  we  think  that,  as  applied  to  this  case,  there 
is  no  substantial  difference  of  signification  between  the  phrases  "  shall 
die  by  his  own  hand,"  "shall  commit  suicide,"  and  "shall  die  by 
snicide ;"  and  that  they  include  self-destruction  under  the  influence 
of  insanity,  within  the  limitation  above  stated.  In  the  present  case, 
there  was  no  offer  to  prove  madness  or  delirium,  or  that  the  act  of 
Klf-destruction  was  not  the  result  of  the  will  and  intention  of  the 
party,  adapting  the  means  to  the  end,  and  contemplating  the  physi* 
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oal  nature  and  effects  of  the  act    The  insanity,  therefore,  was  not 
snoh  as  to  take  the  case  ont  of  the  proyiso. 

BxcepHons  averrulsd. 

NoTB.— Considering  the  limited  knowledge  which  the  eourtt  hsre  on  the  tobject  of 
Insanity,  It  is  not  wonderful  that  they  have  been  unable  to  agree  at  to  the  effect  of 
•uicide  on  life  insurance. 

Most  policies  contain  proyislons  rendering  them  void  in  case  the  assnred  shall  die  by 
his  own  hand,  or  shall  commit  suicide,  or  shall  die  by  suicide.  That  these  are  synony* 
mous  terms  Is  not  disputed,  but  whether  they  include  self-deetructioii  under  the 
influence  of  insanity,  as  ordinarily  understood.  Is  not  agreed. 

That  suicide  is  not  necessarily  the  effeet  of  mental  derangement,  but  may  be  the  act 
of  a  sound,  rational  mind.  Is  admitted  by  the  most  eminent  writers  on  insanity ;  but 
that  it  frequently  is  the  result  of  insanity,  in  one  form  or  another,  is  settled  beyond 
dispute.  Ray  divides  suicides  into  two  classes,  founded  upon  the  different  causes  or 
circumstances  by  which  they  are  actuated.  The  first  includes  those  Who  have  deliber- 
ately committed  the  act  from  the  force  of  moral  motives  alone;  the  second,  those  who 
have  been  affected  with  some  pathological  condition  of  the  brain,  excited  or  not  by 
moral  motives.  Ray  on  Insanity,  487.  Under  the  first  division  may  be  classed  those 
oases  where  the  suicide  has  been  committed  to  escape  infamy,  or  on  account  of  a  sud- 
den and  serious  reverse  of  fortune,  etc.  Under  the  second  head  he  classes  suicides 
resulting  from  a  melancholy  disposition,  or  from  an  Impulse  or  propensity  to  self- 
destruction,  etc. 

The  authorities  concur  with  considerable  unanimity  that  suicide  resulting  from 
some  forms  of  Insanity  is  not  covered  by  the  terms  of  the  policy  above  quoted ;  but 
what  shall  be  the  criterion  is  far  from  settled.  The  one  sustained  bysitmeof  the 
authorities,  and  by  the  dictates  of  common  sense,  is  the  same  as  If  the  act  were  that 
of  homicide — did  the  person  know  right  from  wrong,  etc  ?  And,  to  sustain  this  view, 
the  maxim  of  TVoecUera  aodis  has  been  brought  to  bear.  The  terms  ^*  suicide,**  or  **  death 
by  his  own  hand,**  are  generally  placed  in  the  policy  in  connection  with  the  other  excep* 
tions  —  **  death  in  consequence  of  a  duel,  or  by  the  hands  of  justice,  or  in  the  known 
violation  of  any  law.'*  And  it  Is  contended  that  this  coupling  of  the  words  together 
shows  that  they  are  to  be  understood  In  the  same  sense,  and  that,  inasmuch  as  the  last 
three  exceptions  designate  criminal  acts,  the  first  roust  be  taken  to  designate  a  simi- 
lar act — that  Is,  felonious  self-kllling.  There  is  another  well-known  rule  of  construc- 
tion that  has  been  applied  by  the  courts,  holding  that  *' suicide,*'  as  used,  means /eto 
de  86^  viz. :  that  the  words  of  the  proviso,  being  the  words  of  the  insuiers  and  not  the 
assured,  are  to  be  taken.  If  doubtful,  most  strongly  against  the  former. 

The  English  courts  have  adopted  an  Interpretation  more  liberal  to  the  insurer.  In 
B&rradaiU  v.  Hunter^  5  Man.  &  Gran.  (1848),  the  policy  contained  a  proviso  that,  in  case 
the  assured  should  die  by  his  own  hands,  or  by  the  hands  of  Justice,  or  In  consequence 
of  a  duel,  the  policy  should  be  void.  The  assured  threw  himself  Into  the  Thames,  and 
was  drowned.  The  court  instructed  the  Jury  that  **if  the  assured  by  his  own  act 
intentionally  destroyed  his  own  life,  and  that  he  was  not  only  conscious  of  *^he  prob- 
able consequences  of  the  act,  but  did  It  for  the  express  purpose  of  destroying  himself 
voluntarily,  having  at  the  time  sufficient  mind  to  will  to  destroy  his  life,  the  case  would 
oe  brought  within  the  condition  of  the  policy  ;  but  If  he  was  not  in  a  state  of  mind  to 
know  the  consequences  of  the  act,  then  it  would  not  come  within  the  condition." 
The  Jury  found  that  the  assured  'Voluntarily  threw  himself  Into  the  water,  knowing 
at  the  time  ttiat  he  should  thereby  destroy  his  life,  and  intending  thereby  to  do  so,  but 
at  the  time  of  committing  the  act  he  was  not  capable  of  Judging  between  right  and 
wrong."  By  the  first  part  of  the  verdict  It  was  made  a  case  of  fdo  de  se,  and  by  the  last 
part  a  case  of  insanity.  Judgment  was  entered  for  the  office,  and  was  subsequently 
affirmed  by  three  of  the  Judges  of  the  common  pleas,  Tindal,  C.  J.,  dissenting.  Much 
stress  was  laid  by  the  majority  upon  the  fact  that  the  Jury  found  the  act  of  self-des- 
truction to  have  been  voluntary.    Bbskotr,  J.,  said :  ^*  Looking  simply  at  that  branch 
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ti  the  proTlao  upon  whloh  the  Issue  was  nlsed.  It  seems  to  me  that  the  only  qtuUiflo»- 
llon  that  a  liberal  Interpretation  ot  the  words  with  reference  to  the  nature  of  the  oon- 
tnot  requires  is,  that  the  act  of  self-destruction  should  be  the  voluntary  and  willful 
act  of  a  man  having  at  the  Ume  sufficient  powers  of  mind  and  reason  to  understand 
the  physical  nature  and  consequences  of  such  act,  and  having  at  the  time  a  purpose 
and  intention  to  cause  his  own  death  by  that  act;  and  that  the  question  whether  at 
the  time  he  was  capable  of  understanding  and  appreciating  the  moral  nature  and 
foality  of  his  purpose  is  not  relevant  to  the  inquiry,  further  than  as  it  might  help  to 
llliistrate  the  extent  of  his  capacity  to  understand  the  phjrsical  character  of  the  act 
.cself.  It  appears  indeed  to  me  that,  excluding  for  the  present  the  consideration  of 
the  immediate  context  of  the  words  in  question,  the  fair  inference  to  be  drawn  from 
the  nature  of  the  contract  would  be,  that  the  parties  Intended  to  include  all  willful  acts 
of  self-destruction,  whatever  might  be  the  moral  responsibility  of  the  assured  at  the 
time.*' 

The  next  English  case  was  that  of  Sehwaibe  v.  Clift  (1846),  which  was  tried  at  nini  prUia, 
before  Crbsswzll,  J.  It  was  upon  a  poilcy  containing  the  provision  that  if  the  assured 
should  **  commit  suicide,"  etc.,  the  policy  should  be  void.  The  assured  died  from  the 
effects  of  sulphuric  acid  taken  by  himself,  but  evidence  was  given  tending  to  show 
that  at  the  time  he  took  the  acid  he  was,  in  fact,  of  unsound  mind.  In  his  charge  to 
the  Jury,  the  learned  Judge  said,  that  to  bring  the  case  within  the  exception  it  must 
be  made  to  appear  that  the  deceased  died  by  his  own  voluntary  act;  that  at  the  time 
he  committed  that  act  he  could  distinguish  between  right  and  wrong,  so  as  to  be  able 
to  understand  and  appreciate  the  nature  and  quality  of  the  act  he  was  doing,  and  that, 
therefore,  he  was  at  that  time  a  responsible  being.  The  Jury  found  for  the  plaintiff. 
2  Gar.  &  Kirwan,  134.  The  cause  was  afterward  brought  into  the  court  of  exchequer 
chamber,  and  will  be  found  In  8  Man.  &  Gr.  487,  by  the  title  of  Giift  v.  Schwdbe,  That 
court,  by  a  vote  of  four  to  two,  ordered  a  new  trial,  holding  that  the  direction  was 
erroneous ;  for  that  the  terras  of  the  condition  included  all  acts  of  voluntary  selt-des- 
truction  Irrespective  of  the  question  of  moral  responsibility.  This  case  seems  to  turn, 
like  the  former  one,  on  the  assumed  fact  that  Che  suicide  was  voluntary. 

The  question  first  arose  In  this  country  in  the  case  of  BreaeUd  v.  The  Farmera*  Loan 
OMd  Trust  Gb.,  4  Hi!!,  73  (IBISi,  The  policy  contained  a  provision  that  it  should  be  void 
if  the  assured  **  die  upon  the  seas,  or  by  his  own  hand,  or  In  consequence  of  a  duel,  oi 
by  the  hands  of  Justlca.*'  The  defendants  pleaded  that  the  assured  committed  suicide 
by  drowning  himself  In  the  Hudson  river.  Replication  that  he  was  Insane  at  the 
time,  to  which  the  defendants  demurred.  The  court  overruled  the  demurrer,  holding 
that  suicide,  as  used  In  policies,  involves  the  deliberate  termination  of  one's  existence 
while  in  the  possession  and  enjoyment  of  his  mental  faculties,  and  the  drowning  ot 
the  assured  was  no  more  his  act.  In  the  sense  of  the  law,  than  If  he  had  been  Impelled 
by  irresistible  physical  force. 

The  cause  was  subsequently  tried  by  referees,  who  reported  In  favor  of  the  plaintiff, 
and  who  found  si>eclally,  **  that  the  assured,  on  the  25th  day  of  June,  1830,  threw  hlrasell 
into  the  Hudson  river  from  thctsteamboat  Erie,  while  insane,  for  the  purpose  of  drown- 
ing himself,  not  being  mentally  capable  at  the  time  of  distinguishing  between  right 
and  wrong."  The  Judgment  entered  upon  this  report  was  affirmed  In  the  court  of 
appeals.  8  N.  Y.  280.  The  principles  and  authorities  were  very  elaborately  examined 
by  Mr.  Justice  WHiLAiw,  who  delivered  the  prevailing  opinion,  and  the  conclusion 
reached,  that  the  terms  **  suicide,"  or  **  die  by  his  own  hand,"  as  used  In  the  policies  or 
Insurance,  means  a  felonious  self-killing,  and  not  a  self-killing  by  a  person  incapable  of 
distinguishing  between  right  and  wrong.  This  decision  was  dissented  from  by  three 
of  the  eight  Judges. 

In  Hartman  v.  KeyeUme  Ineuranee  Company^  21  Penn.  St.  466  (1853),  it  was  held,  that 
suicide,  by  taking  arsenic,  avoided  a  policy  conditioned  to  be  void  if  the  assured  shall 
die  by  his  own  hand,"  and  that,  even  If  no  condition  had  been  In  the  policy,  suicide 
was  su3h  a  fraud  on  the  Insurers  as  would  prevent  a  recovery.  It  does  not  appear  that 
there  was  any  allegation  or  proof  of  insanity,  and  the  remarks  of  the  court  as  to  sul« 
dde  were  nowise  necessary  to  the  decision ;  besides,  the  last  proposition  is  in  dlreot 
tonfiiet  with  the  English  cases.   See  Dormay  v.  Bormdade,  10  Beav.  88S. 
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The  question  next  arose  in  the  case  of  Dean  t.  The  American  Mutual  lAfelnmmmee 
nom|»ny,  i  Allen,  96  (1882).  The  conditions  In  the  policy  were  the  saine  ss  In  the  case 
of  Breasted.  The  assured  came  to  his  death  by  cutting  his  throat  with  a  rasnr.  The 
plaintiff  offered  to  prove  that  the  death  was  caused  during  a  state  of  insanity.  The 
court  held  that  the  plaintiff  was  not  entitled  to  recover;  that  ^the  facts  agreed  ufioD 
by  the  parties,  concerning  the  mode  in  which  the  plaintiff*s  intestate  took  his  own  lire» 
leave  no  room  for  doubt  that  self-destruction  was  intended  by  him,  he  haying  sufflcleni  . 
capacity  at  the  time  to  understand  the  nature  of  the  act  which  he  was  about  to  com- 
mit, and  the  consequences  which  would  result  from  it.** 

The  opinion  in  this  case  is  singularly  self-contradictory  and  Inconclusive,  but  it  is 
certainly  not  an  authority  against  the  propoiiition  that  suicides  resulting  from  some  form 
of  insanity  are  not  covered  by  the  usual  provisos  in  life  policies.  At  the  very  opening 
a  distinction  is  drawn  between  the  terms  **  sidoide,**  and  **dle  by  his  own  hand.**  The 
court  remarlced :  **In  considering  the  question,  we  are  relieved  of  one  difficulty  which 
has  embarrassed  the  discussion  of  the  same  subject  in  other  cases.  If  the  pmvlm*  had 
excepted  from  the  policy  death  by  *  suicide,'  it  would  have  been  open  to  the  plaintiffs 
to  contend  that  this  word  was  to  have  a  strict  technical  definition,  as  meaning,  in  a 
legal  sense,  an  act  of  criminal  self-destruction,  to  which  is  necessarily  attached  the 
moral  responsibility  of  taking  one*s  life  voluntarily  and  in  the  full  exerolne  of  sound 
reason  and  discretion.**  This  statement  is  wrong,  both  in  fact  and  in  law.  Only  one  case 
theretofore  decided  had  been  ** embarrassed *'  by  the  term  ** suicide**—  that  of  tllft 
T.  Schiodhe,  mipra;  all  the  others  had  contained  the  same  proviso  as  this  case,  vis. :  die 
by  his  own  hand.  That  it  is  wrong  as  to  the  law  has  been  since  held  by  the  same  court 
in  the  above  case  of  Cooper  v.  MasMehxueWt  Itumrcmee  O).,  wherein  it  said  there  Is  no 
substantial  difference  in  signification  between  the  phrases  ^  shall  die  by  his  owe 
hand,**  ** shall  commit  suicide,**  and  ^ shall  die  by  suicide.**  The  court  further  said : 
^  It  is  against  risks  of  this  nature —the  destruction  of  life  by  the  voluntary  and  inten- 
tional act  of  the  party  assured  — that  the  exception  In  the  proviso  Is  intended  to  pro- 
tect the  Insurers.*'  **  If  the  suicide  was  an  act  of  volition,  however  excited  or  impelled, 
it  may  in  a  Just  sense  be  said  that  he  died  by  his  own  hand.  But,  beyond  this.  It  would 
not  be  reasonable  to  extend  the  meaning  of  the  proviso.  If  the  death  was  caused  by 
accident,  by  superior  and  overwhelming  force,  in  the  madness  of  delirium,  or  under 
any  combination  of  circumstances  from  which  it  may  be  fairly  inferred  that  the  act  of 
self-destruction  was  not  the  result  of  the  will  or  Intention  of  the  party  adopting 
means  to  the  end,  and  contemplating  the  physical  nature  and  effects  of  the  act,  then 
it  may  be  Justly  held  to  be  a  loss  not  excepted,  within  the  meaning  of  the  proviso.  A 
party  cannot  be  said  to  die  by  his  own  hand  in  the  sense-in  which  those  words  are  used 
in  the  policies,  whose  self-destruction  does  not  proceed  from  the  exercise  of  an  act 
of  volition,  but  is  the  result  of  a  blind  impulse  or  mistake,  or  accident,  or  of  other 
circumstances  over  which  the  will  can  exercise  no  control.** 

The  question  was  again  discussed  by  the  supreme  court  of  Maine,  In  the  case  of 
EastabrooH  v.  The  Union  Mutual  Life  Insurance  Co.,  54  Me.  224  (1B66).  In  that  case  the 
policy  was  to  be  void  in  case  the  assured  **  shall  die  byjiis  own  hsods.*'  The  death 
was  by  suicide  in  a  fit  of  insanity.  The  court  held  that  the  case  was  not  within  the 
exception  of  the  policy.  That  **  death,  whether  by  disease,  by  accident,  or  the  result 
of  Insanity,  is  In  each  case  within  the  general  object  of  the  policy.'*  But  the  case  can- 
not be  said  to  be  a  direct  authority  against  the  decision  of  the  Massachusetts  itourt  In 
Dean's  case,  as  the  court  found  that  *Hhe  defendants  had  the  benefit  of  instructions 
in  entire  conformity  with  the  law,  as  stated  by  the  supreme  court  of  Massachusetts  in 
Dean  v.  American  Mutual  Life  Insurance  Co^  and  the  Jury  haye,  in  the  evidence,  found 
the  facts  such  as  In  accordance  with  the  law  of  that  case  would  Justify  their  verdict.** 

The  St.  Louis  M^ttual  Life  Insurance  Co,  v.  Graves^  reported  In  Bigelow's  Life  and  Ac- 
cident Insurance  Ueports,  763,  was  before  the  supreme  court  of  Kentucky  In  1860.  The 
policy  was  conditioned  to  be  void  in  case  the  assured  ** shall  die  by  his  own  hands.** 
The  assured  shot  himself  **  In  a  momentary  paroxysm,**  as  was  alleged,  **of  moral  In- 
sanity, which  subjected  his  will  and  Impelled  the  homicide  beyond  the  power  of  self* 
eontrol  or  successful  resistance.'*  The  verdict  was  for  the  plaintiff,  and  on  appeal  a 
new  trial  was  ordered,  but  the  court  was  equally  divided  on  the  ground^  of  the 
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deelsloii.  BOBunsoN,  J^  with  whom  Pstbbs,  J^  ooDcoired,  held  that  the  oondltioiM 
of  aToldaooe  ooDtemplated  a  rational  nilud  and  a  presiding  will,  and  that  Milolda  In 
the  absence  of  these  would  not  defeat  the  policy.  Williams,  C  J.,  with  whom  Hai^ 
ODi,  Jm  ooncurred,  took  substantially  the  same  ground  m  was  taken  In  Dean  t. 
Amertean  Mutual  Life  /iwurafice  Ok,  mpra.  If  the  force  and  accuracy  of  the  opinloae 
•rere  taken  as  deolslre  of  the  case,  we  have  little  doubt  Hobbrtsoii,  J.,  would  have 
earrled  the  court,  for,  to  say  nothing  of  the  arguments  of  the  chief  Justice,  his  ^  facta  ** 
are  exceedingly  erroneous.  For  instance,  he  includes  Crisswbll  among  the  Judges 
who  decided  BurradaOe  ▼.  Hunter^  and  irives  the  vote  In  CH/t  ▼•  Sehwabe,  as  ^  five  to 
two,"  whereas  It  was  four  to  two,  and  speaks  of  Breaded  t.  Famnem*  Loan  A  Tnut  Co., 
4  Hill,  74,  above  cited,  as  decided  by  ^  the  senate  of  New  York  sluing  as  a  court  of 
errors,**  and  speaks  of  **the  short,  uopbiloeophical  and  weak  argumentation  of  this 
political  body,**  when.  In  fact,  that  decision  was  made  by  the  supreme  court,  and  the 
opinion  delivered  by  Chief  Justloe  Nblson,  now  on  the  United  States  supreme  oourt 
bench. 

The  charge  of  McKbhna,  J^  in  the  case  of  Nimick  t.  Mutual  Ben^  Life  Iruuranee 
Co.  (1870),  Bigelow's  Life  and  Accident  Insurance  Ueports,  680,  United  States  circuit 
oourt,  western  district,  Pennsylvania,  was  sUtMtantlally,and  most  of  it  literally.  In  the 
language  of  peon  v.  The  Amertean  Mutual  Life  Irwurance  Co.  Its  conclusion  was  as 
follows :  **•  If,  however,  you  believe  from  the  evidence  that  he  (the  assured)  committed 
self^lestniction ;  that  he  Intended  to  destroy  his  life,  and  comprehended  the  physical 
nature  and  consequence  of  his  acts,  the  plaintiffs  are  not  entitled  to  recover.*' 

It  Is  quite  evident  that  the  preponderance  of  the  authorities  Is  in  favor  of  the  propo. 
•itlon  that  voluntary  suicide  avoids  a  life  policy  containing  the  usual  provisos.  Pre- 
cisely what  is  meant  by  **  voluntary  suicide**  Is  not  very  apparent,  but  we  infer  fmm 
the  language  of  the  opinions,  that  the  term  is  intended  to  include  all  suicides  not 
perpetrated  in  the  *''  madnew  of  delirium.**  This  is  a  construction  severely  strict.  In 
favorof  the  companies.  The  proviso  avoiding  the  policy  in  cases  of  suicide,  etc.,  is 
the  language  of  the  company,  and  Is  also  In  the  nature  of  a  forfeiture,  and  should  for 
both  reasons  l>e  construed.  If  its  meaning  Is  doubtful.  In  favor  of  the  assured.  The 
term  ^  suicide,**  which  Is  agreed  to  be  synonymous  with  **dle  by  his  own  hand.**  has  a 
technical  legal  meaning,  and  there  Is  no  Inconsistency  In  holdliur  that  the  parties  uso 
It  In  such  a  contract  according  to  that  meaning.  **  Self-slaughter  by  an  Insane  man  or 
a  lunatic  Is  not  an  act  of  suicide,  within  the  meaning  of  the  law.**  4  Black  Com.  180;  1 
Hale's  P.  C.41L 

There  Is  no  Injustice  to  insurers  in  holding  them  to  a  strict  construction  of  their 
policies.  If  they  do  not  choose  to  be  responsible  in  case  of  suicide  from  any  cause, 
they  can  easily  avoid  it  by  excepting  self-slaughter,  whether  by  a  sane  or  Insane  pemon. 
They  Insure  against  disease,  and  where,  in  the  absence  of  explicit  exceptions,  death 
results  from  any  disease,  whether  of  mind  or  body,  they  should  be  held  liable.  In  the 
tables  of  mortality  which  formed  the  basis  of  the  calculation  upon  which  the  policy 
Is  founded,  deaths  from  suicide  are  included  as  well  as  deaths  from  other  causes,  and 
the  rates  are  established  to  cover  this  as  well  as  other  risks.  The  assured,  therefore, 
pajrs  an  amount  sufflclent  to  include  the  risk  of  suicide,  but  the  courts,  by  a  strained 
Interpretation,  deprive  him  of  the  benefit  of  that  payment,  even  when  the  suicide 
results  from  disease. 

The  arguments  advanced  In  Dean  v.  AmeridMn  Mutual  Life  Insurance' Co.,  and  in  most 
of  the  kindred  decisions,  that  to  hold  that  suicide  did  not  avoid  the  policy  will  have  a 
tendency  to  encourage  men  to  insure  and  then  commit  suicide,  for  the  benefit  uf  their 
friends,  is  too  absurd  to  receive  attention.  But  suppose  it  would  have  the  tendenc} 
to  lead  men  Into  such  extraordinary  speculations,  what  has  the  oourt  to  do  with  it  ? 
That  Is  the  business  of  Insurers,  certainly,  and  one  which  they  know  well  how  to  Imik 
lo.— Bep. 
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(iaiMaM.snj 

Fire  irmtranu  pdUey — eniry  of  a  foredomure, 

K  policy  of  fire  insurance  on  personal  property  contained  a  proTlso  that "  if 
the  title  of  the  property  is  transferred  or  changed  "  "  this  policy  shall  be 
void ;  and  the  entry  of^  a  f oredosore  of  a  mortgage  "  "  sliall  be  deemed  an 
alienation  of  the  property,  and  this  company  shall  not  be  holden  for  loss  or 
damage  tliereafter."  The  insured  property  was  mortgaged  at  the  time  the 
insurance  was  affected,  and  notice  of  foreclosure  liad  been  duly  serred,  certi- 
fied and  recorded  when  the  fire  occurred.    Seld,thMX  the  policy  was  aToided. 

Action  on  an  insurance  policy.    The  facts  appear  in  the  opinion. 
A.  L.  Soule  for  defendants  (appellants). 
JV.  A.  Leonard,  for  plaintiffi 

Ames,  J.  The  plaintiff,  as  assignee  in  bankruptcy  of  John  G. 
Spooner,  claims  in  this  action  the  sum  of  $2,000,  as  the  amount  duo 
from  the  defendants  for  the  loss  by  fire  of  certain  personal  property 
of  the  bankrupt,  upon  which  they  had  granted  a  policy  of  insurance 
for  one  year  from  January  1, 1868.  The  policy  contains,  among  its 
Tarious  conditions,  a  stipulation  in  these  words :  "  If  the  title  of  the 
property  is  transferred  or  changed"  "  this  policy  shall  be  void ;  and 
the  entry  of  a  foreclosure  of  a  mortgage"  "shaH  be  deemed  an 
alienation  of  the  property,  and  this  company  shall  not  be  holden 
for  loss  or  damage  thereafter."  The  insured  property  had  previously, 
namely,  on  August  15, 1867,  been  mortgaged  by  Spooner  to  one  L. 
C.  Smith,  as  security  for  Spooner's  note  of  that  date  for  $5,000,  paya- 
ble in  six  months,  with  interest  annually.  Whether  the  defendants 
had  any  notice  of  the  existence  of  this  mortgage,  other  than  such  as 
is  implied  from  its  registration,  did  not  appear  and  may  not  be 
material.  On  the  4th  day  of  March  following,  the  note  having 
become  due  and  remaining  unpaid,  Smith  gave  notice  to  Spooner  of 
his  intention  to  foreclose  the  mortgage,  which  notice  was  duly 
served,  certified  and  recorded,  according  to  the  provisions  of  the 
general  statutes,  chapter  151,  sections  6  and  7.  On  the  first  day  of 
April  following,  the  insured  property  was  totally  destroyed  by  fire. 

What  we  are  to  understand  by  the  expression,  "  the  entry  of  a 
foreclosure  of  a  mortgage,"  which,  according  to  the  terms  of  the 
contr.vct,  "shall  be  deemed  an  alienation  of  the  property,"  after 
which  the  defendants  "shall  not  be  holden  for  loss  or  damage?" 
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It  IB  a  somewhat  peculiar  form  of  expression,  not  strictly  and  tech* 
nioally  accurate,  perhaps,  but  to  be  interpreted  in  such  a  manner  as 
to  carry  out  the  true  intent  of  the  parties,  so  far  as  that  intent  is 
discoTcrable.  In  the  case  of  a  mortgage  upon  real  estate,  the 
mortgagee,  on  breach  of  condition,  may  enter  for  the  purpose  of 
foreclosure ;  and,  although  his  title  may  become  absolute  by  mere 
lapse  of  time,  no  other  entiy  or  formality  may  be  required  on  his 
part;  and  there  is  nothing  in  any  public  record,  or  in  any  pro- 
ceeding, which  can  literally  be  said  to  be  an  entry  of  foreclosure. 
In  the  case  also  of  a  mortgage  of  personal  property,  the  mortgagee 
gives  notice  of  his  intention  to  foreclose,  in  the  form  prescribed  by 
statute,  and  his  title  afterward  may  become  absolute  without  any 
further  act  or  ceremony  on  his  part.  He  cannot  be  said  to  enter 
upon  the  property,  nor  can  it  in  a  literal  sense  be  said  that  there 
is  an  entry  of  foreclosure.  In  both  cases,  the  first  step  toward  fore- 
closure is  the  manifestation  of  the  intent  to  foreclose,  which  is  to 
be  indicated  in  such  manner  as  the  law  points  out,  accompanieil 
with  a  formal  registration  in  the  public  records.  It  is  very  manifest, 
as  we  think,  that  the  words  "the  entry  of  a  foreclosure,'^  as  used  in 
the  policy,  are  not  to*  be  interpreted  as  meaning  exactly  the  same 
thing  as  a  consummated  and  finished  foreclosure.  The  policy  pro- 
vides not  merely  for  the  transfer,  but  the  change  of  title,  and  tbs 
insurers  may  very  naturally  have  considered  an  entry  of  foreclosure 
as  a  very  material  change  in  the  title  of  the  assured,  and  in  liis 
relation  to  the  property.  The  parties,  in  their  contract,  have  taken 
pains  to  avoid  saying  simply  that  "  the  foreclosure  of  a  mortgage  " 
shall  be  deemed  an  alienation.  There  would  be  no  occasion  for 
them  to  say  that,  inasmuch  as  the  law  would  plainly  have  said  it  for 
theuL  The  meaning  of  the  policy,  in  our  judgment,  is,  that  some- 
thing short  of  an  actual  and  complete  foreclosure  shall  be  considered 
for  the  purposes  of  their  contract,  as  a  transfer  or  change  of  title, 
and  that  an  entry  for  foreclosure,  or  an  act  which  of  itself,  and 
without  any  further  formality  or  process  on  the  part  of  the  mortga- 
gee, will  deprive  the  assured  of  all  right  and  title  in  the  property, 
unless  he  pay  the  debt,  shall  be  deemed  sufficient  to  terminate  the 
risk.  The  defendants  might  well  be  unwilling  to  continue  to  insure 
property  which  is  so  situated  that  its  destruction  by  fire  might  be 
(he  easiest  or  only  way  to  make  it  beneficial  to  the  assured. 

In  this  view  of  the  case,  the  other  exceptions  urged  by  the  defend- 
ants do  not  require  to  be  considered. 

Exceptions  sustained. 
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BiLLmres  v.  Worcester,  appellants. 

(lOB  Mass.  8».) 

^  LUMUy  of  toumfor  dtfeetive  Hdewalk, 

In  an  action  against  a  city  for  injuries  sustained  hj  the  plaintiff  by  slipping 
upon  ice  wliicli  had  formed  on  the  sidewallL  in  consequence  of  water  drip- 
ping from  a  defective. conductor,  or  the  eaves  of  a  building,  the  jury  were 
instructed  tliat  the  icy  condition  of  the  sidewallL,  if  produced  from  the  opera- 
tion of  general  causes,  as  by  reason  of  atmospheric  changes,  would  not  con- 
stitute a  defect  for  which  tlie  city  would  be  liable ;  but  that  the  same  condi- 
tion of  the  sidewalk,  if  produced  from  some  local  cause,  as  by  a  defective 
sewer,  or  by  water  dripping  from  the  edge  of  a  roof,  might  constitute  a 
defect  for  which  the  city  would  be  liable;  that  the  question  of  defect 
depended  upon  whether  the  condition  of  the  sidewalk  was  produced  by  gen- 
eral causes  affecting  a  whole  neighborhood  alike,  or  by  some  special  local 
cause  affecting  a  particular  portion  of  the  sidewalk.  Held,  that  the  distinc- 
tion thus  made  was  error,  and  that  the  question  of  defect  must  be  deter- 
jdined  by  the  condition  of  the  sidewalk  itself,  in  respect  to  that  particular, 
▼hich  is  alleged  to  have  caused  the  injury. 

Action  in  tort  to  recover  damages  from  the  city  of  Worcester,  for 
injuries  snstained  by  the  plaintiff.  The  injury  complained  of  was 
occasioned  by  plaintiff  slipping  on  the  sidewalk,  on  tiie  evening  of 
December  15,  1868,  ice  having  accumulated  on  the  walk  from  a 
defective  conductor  or  the  eaves  of  a  building  adjacent  to  that  por- 
tion of  the  walk  where  plaintiff  fell  and  was  injured.  The  trial  was 
had  before  Ames,  J.  Defendants  requested  the  court  to  charge 
"  that  the  city  was  not  liable  for  the  construction  of  the  conductor, 
because  it  was  outside  of  the  location  of  the  street,  and  the  condition 
of  the  building,  whatever  it  was,  was  no  evidence  of  notice  of  a 
defect  in  the  street,  although  that  condition  was  the  cause  that  pro- 
duced the  defect ;  that  if  the  city  had  notice  of  a  cause  outside  the 
location  of  the  street,  which  was  likely  to  produce  a  defect  in  tiie 
street,  that  was  no  notice  of  the  defect  itself;  and  that  the  city  must 
hare  had  reasonable  notice  of  the  defect  itself,  or  it  must  have  exis- 
ted twenty-four  hours,  and  it  was  not  material  that  the  defendanta 
had  notice  of  a  cause  likely  to  produce  the  defect,  or  whatever  the 
cause  might  be." 

^The  judge  did  not  give  these  instructions  in  terms,  but  instme* 
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ted  the  jury  on  these  points  snbstantially  as  follows:  If  any  defect 
or  want  of  repair  in  the  conductor  or  the  eaves  of  the  building 
caused  the  water,  by  alternate  thawing  and  freezing,  to  drip  upon 
the  sidewalk  and  form  ice  there,  so  as  to  make  a  portion  of  the  side* 
walk  unsafe,  and  it  had  continued  so  for  more  than  twenty-foar 
hours,  it  would  be  a  defect  for  which  the  defendants  might  become 
resix>usible.  If,  from  the  operation  of  general  causes,  as  by  reason 
of  atmospheric  changes,  snow  falls  and  melts  and  then  freezes,  or  rain 
falls  and  freezes,  covering  all  the  land  with  a  coating  of  ice,  that  is 
not  a  defect  for  which  a  town  or  city  is  liable.  But  if  ice  is  formed 
by  some  local  cause,  as  by  a  defect  in  some  spout  or  sewer,  or  if 
water  drips  down  from  the  edge  of  a  roof  or  flows  from  a  defectively 
constructed  building,  by  the  side  of  the  street,  and  forms  ice  upon 
some  spot  in  the  sidewalk,  so  that  a  person  walking  and  coming 
unexpectedly  upon  a  smooth  piece  of  ice  so  formed  would  be  exposed 
to  the  danger  of  slipping  and  falling,  it  might  be  a  defect  for  which 
the  city  would  be  liabla  In  other  words,  ice  may  be  a  defect,  even 
though  not  broken  up  into  unevenness.  It  depends  upon  whether 
the  result  is  produced  by  general  causes  affecting  a  whole  town  or 
neighborhood  alike,  or  by  som&  defect,  malconstruction,  or  want  of 
repair  in  the  street,  or  some  building  or  structure  near  to  or  by  the 
side  of  it,  and  affecting  some  particular  portion  of  the  sidewalk  and 
rendering  it  unsafe.''  Verdict  for  the  plaintiff  in  the  sum  of  $1,080 ; 
and  the  defendants  appealed. 

W.  W.  Rice  £  F.  P.  OouJding,  for  defendants  (appellants). 

0.  F.  Verry,  for  plaintifll 

Wells,  J.  The  question  raised  upon  the  instructions  excepted 
to  is  substantially  this:  Whether  the  same  condition  of  a  street  or 
sidewalk,  which,  if  produced  '*  from  the  operation  of  general  causes, 
as  by  reason  of  atmospheric  changes,"  resulting  in  a  slippery  state  of 
the  surface,  would  not  be  a  defect,  may  be  shown  by  proof  and  found 
by  a  jury  to  be  in  fact  a  defect,  for  which  the  city  or  town  is  liable, 
^^  if  the  ice  is  formed  by  some  local  cause,"  such  as  those  enumerate 
by  the  judge  at  the  trial.  The  jury  were  instructed  that  smooth  ice, 
''not  broken  up  in  unevenness,"  may  be  a  defect,  and  that  the  ques« 
tion  of  defect  or  no  defect,  in  such  case,  would  depend  upon  the  man- 
ner in  which  the  result,  or  condition  of  the  street,  was  produced, 
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whether  by  general  causes  affecting  a  whole  town  or  neighborhood 
alike,  or  by  some  special  local  cause. 

There  are  expressions,  in  some  of  the  decisions  upon  this  subject^ 
which  seem  to  give  color  to  this  distinction.  But  a  majority  of  th« 
court  are  satisfied  that  it  is  a  distinction  which  will  not  bear  the 
test  of  close  scrutiny.  The  liability  of  towns  for  defects  in  high- 
ways is  a  special  and  peculiar  one.  It  is  not  based  upon  the  rules 
of  reasonable  care  upon  which  individual  liability  usually  depends. 
Except  so  far  as  it  is  modified,  in  relation  to  defects  that  have  not 
existed  twenty-four  hours,  by  the  condition  that  there  must  have 
been  reasonable  notice  of  the  defect,  the  liability  of  the  town  is  not 
at  all  affected  by  the  question  of  its  diligence  or  negligence.  The 
existence  of  the  defect,  and  the  lapse  of  twenty-four  hours,  or  a  less 
time  with  reasonable  notice  of  the  defect,  complete  the  conditions  of 
liability.  It  is  of  no  consequence  whether  that  which  constitutes 
the  defect  arose  from  causes  for  which  the  town  is  responsible,  and 
over  which  it  had  control,  or  from  natural  and  general  causes,  such 
as  storms,  floods,  hurricanes,  accident,  or  gradual  and  imperceptible 
change  and  decay.  The  fault  for  which  the  town  is  chargeable  con* 
sists  in  permitting  the  defect  to  remain,  not  in  causing  it  to  exist. 
It  is  not  enough,  for  the  exemption  of  the  town,  that  it  has  exer* 
cised  reasonable  care,  or  even  the  utmost  diligence  to  make  its  ways 
safe,  if  they  are  in  fact  not  so.  The  statute  is  peremptory.  It  con- 
tains no  qualification  except  that  as  to  the  time  of  the  continuance 
of  the  defect  It  permits  no  excuse,  not  even  "  the  act  of  God  or 
the  public  enemy."  Obstructions  from  snow  and  ice,  and,  indeed, 
in  the  open  country,  most  defects  in  the  highways,  are  produced  by 
cases  which  are  natural  and  of  general  operation.  When  an  injury 
is  suffered,  a  town  is  not  allowed  to  exonerate  itself  from  responsi- 
bility by  showing  that  the  defect  which  occasioned  it  arose  from 
such  causes,  beyond  its  control  and  without  any  negligence  on  the 
part  of  its  oflficers.  On  the  other  hand,  if  the  injury  happened  by 
reason  of  that  which  was  not  in  itself  a  defect,  the  town  cannot  be 
made  liable,  whatever  may  be  the  proof  as  to  the  manner  in  which 
the  condition  of  the  way  became  such  as  it  was. 

The  ground  upon  which  it  has  been  held  that  the  mere  fact  that 
the  surface  of  a  well-constructed  street  or  sidewalk  is  rendered 
smooth  and  slippery  by  moisture  and  frost  does  not  constitute  a 
defect  is,  that  such  a  condition  is  so  inevitable,  so  necessarily  an 
incident  to  the  character  of  our  climate,  so  dependent  upon  the 
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changes  of  temperature  from  day  to  day  and  from  hour  to  hour» 
that  it  cannot  be  supposed  to  have  been  the  intention  of  the  legisla- 
ture to  cast  upon  the  towns  a  duty  so  impossible  of  performance^  or 
a  burden  firom  which  the  highest  degree  of  diligence  do  so  little  to 
protect  them.  Stanton  y.  Springfield,  12  Allen,  566 ;  Lutlier  r.  Wor- 
cester, 97  Mass.  268.  The  application  of  those  decisions  must  not 
1»c  limited  by  the  reasons  which  led  to  the  conclusion.  Particular 
instances  are  not  to  be  excepted  from  such  a  rule  of  law  because  all 
the  reasons  suggested  for  its  adoption  do  not  exist  in  those  instances. 

The  case  of  Nason  v.  Boston,  14  Allen,  508,  is  strongly  in  point. 
There  a  special  local  cause  was  relied  on  as  contributing  to  the  con- 
dition of  the  sidewalk,  which  was  alleged  to  be  unsafe.  That  special 
cause  was  within  the  limits  of  the  street,  and  in  a  measure  under 
the  control  of  the  city.  It  affected  that  particular  portion  of  the 
sidewalk  only.  The  judge  at  the  trial  made  substantially  the  same 
distinction  as  was  made  by  the  instructions  in  the  present  case.  But 
it  was  held  that  the  responsibility  of  the  city  must  be  determined 
solely  in  reference  to  the  condition  of  the  sidewalk,  upon  which  the 
defect  was  alleged  to  have  been,  which  caused  the  injury.  Neither 
the  special  cause  nor  the  limited  effect  was  regarded  as  changing  tbf 
principle  to  bo  applied.  Indeed,  that  which  produced  the  slipperi 
ness  in  both  cases,  frost,  is  neither  special  as  a  cause,  nor  is  its  opera  • 
tion  local  or  limited,  but  general. 

In  the  case  of  Hall  v.  Lowell,  10  Gush.  26(»,  there  was  evidence  of 
an  accumulation  of  ice,  the  character  and  thickness  of  which  was 
in  dispute;  and  the  case  having  been  submitted  to  the  jury  ^^upon 
instructions  satisfactory  to  both  parties,"  the  only  question  was  upon 
the  sufficiency  of  the  evidence  to  sustain  the  verdict 

In  Sliea  v.  LotoeU,  8  Allen,  136,  the  question  to  which  the  excep- 
tions related  was,  not  whether  the  ice  was  of  such  a  character  as  to 
constitute  a  defect,  but  whether  the  defendant  had  used  sufficient 
care  and  diligence  to  remove  the  ice,  or  to  protect  the  public  from 
it  '  As  that  was  one  of  the  grounds  of  defense  relied  on,  and  set 
np  in  the  answer,  the  city  could  not  well  object  to  testimony  offered 
to  meet  it 

Payne  v.  Lowell,  10  Allen,  147,  differs  fh)m  Shea  v.  LoweU  only 
in  that  the  question  arose  upon  the  competency  of  certain  evidence 
offered  by  the  defendants  to  sustain  the  defense  of  reasonable  dili* 
gence.  The  court  remark  that  ^  the  evidence  excluded  had  no  bear* 
ing  uiK>n  the  question  whether  there  was  a  defect  in  the  way.'' 
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The  re8alt  of  all  the  decisions  is,  that  the  question  of  defect 
must  be  determined  by  the  condition  of  the  way  itself  in  respect 
to  that  particular  which  is  alleged  to  have  caused  the  injury  com* 
plaihed  of;  that  the  question  of  notice  to  the  iown,  and  of  fiiult 
or  negligence^  or  the  contrary^  on  the  part  of  the  town,  are  InTolved 
only  in  reference  to  that  particular  defect  or  condition  complained 
of,  and,  even  as  to  that,  only  to  a  very  limited  degree ;  that  snow 
and  ice  in  the  streets,  or  upon  sidewalks,  are  not  defects  merely  be- 
cause they  make  it  slippery. 

As  the  jury  were  authorized  by  the  instructions  to  find  that  ice, 
not  otherwise  a  defect  by  reason  of  any  thing  in  its  form  or  charac- 
ter besides  that  which  is  inseparable  from  ice,  was  a  defect  in  this 
case,  if  they  also  found  that  it  was  produced  cr  deposited  upon  the 
sidewalk  by  reason  of  some  malconstruction  or  want  of  repair  in  a 
building  or  structure  by  the  side  of  or  near  to  the  street,  and  affect- 
ing that  particular  portion  of  the  sidewalk  only,  a  nmjority  of  the 
court  are  of  opinion  that  the  verdict  must  be  set  aside.  The  incor- 
rectness of  the  instructions  cannot  be  helped  by  any  supposition 
that  the  jury,  by  means  of  their  view,  or  upon  any  evidence  in  the 
case,  may  have  found  that  there  was  in  fact  a  defect  of  a  character 
different  firom  that  which  the  instructions  apply  to. 

The  instructions  asked  for,  to  the  effect  that  notice  of  a  cause 
outside,  which  was  likely  to  produce  a  defect  in  the  street,  is  no 
notice  of  the  defect  itself;  and  that  the  existence  of  such  a  cause 
for  twenty-four  hours  is  not  equivalent  to  the  existence  of  the  defect 
for  twenty-four  hours,  state  a  correct  rule  of  law ;  but  the  instruc- 
tions given  to  the  jury  required  them  to  find  that  the  defective 
condition  which  caused  the  injury  had  continued  so  for  more  than 
twenty-four  hours. 

Colt,  J.  The  jury  were  told  in  this  case,  substantially,  that  if 
from  local  causes  a  particular  portion  of  the  sidewalk  was  rendered 
unsafe  by  the  formation  there  of  smooth  ice,  and  it  had  continued 
so  for  more  than  twenty-four  hours,  it  might  be  a  defect  for  which 
a  city  or  town  would  be  liable ;  that  such  defect  might  arise  fh>m 
malconstruction,  or  want  of  repair  in  the  street,  or  in  some  struc- 
ture by  the  side  of  the  street,  affecting  some  particular  portion  of 
the  walk,  and  rendering  it  unsafe.  Instructions  appropriate  to  other 
parts  of  the  case  were  given,  which  were  not  objected  to  and  are 
not  reported.    The  action  was  for  an  injury  occasioned  by  a  defect 
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IB  tlie  highway^  and  the  jury,  under  these  instructions,  must  have 
found  that  the  plaintiff,  while  in  the  exercise  of  due  care  on  her 
party  was  injured  solely  by  such  defect.  They  have  declared  that 
smooth  ice,  under  the  conditions  disclosed  here,  is  a  defect  in  the 
highway.  And  the  case  is  brought,  in  my  opinion,  within  all  the 
statutory  conditions  fixing  the  liability  of  cities  and  towns  in  ttesa 
cases. 

Whenever  an  injury  is  occasioned  to  the  traveler  solely  by  tho 
condition  of  the  highway,  either  in  respect  to  its  construction,  or 
want  of  repair,  or  obstructions  suffered  to  remain  upon  its  surface, 
the  question  whether  such  condition  amounts  to  a  defect  is  ordi- 
narily for  the  jury  alone.  It  is,  under  the  statutes,  a  practical  ques- 
tion, even  more  appropriate  to  the  jury  than  the  question  of  due 
care.  The  statutes  do  not  define  what  shall  be  a  defect  The 
standard  established  is,  that  highways  shall  be  safe  and  convenient. 
The  rule  given  is,  from  the  necessity  of  the  case,  flexible,  and  with- 
out uniformity  in  its  practical  application.  It  is  different  in  differ- 
ent localities  and  under  different  circumstances.  It  is  affected  by 
the  amount  and  nature  of  the  travel  to  be  accommodated,  by  the 
character  of  the  country  through  which  the  road  passes,  and  the 
expense  and  difficulty  of  constructing  and  maintiining  it.  It  is 
one  thing  in  the  city  and  another  in  the  country.  It  is  less  strin- 
gent in  winter  and  spring,  when  travel  is  obstructed  by  snow  and 
frost  and  mud,  than  in  summer,  when  all  roads  are  hard  and  dry. 
As  a  practical  question  to  be  settled  by  the  jury,  the  liability  of  the 
town  or  city  will  always  be  affected  by  the  diligence  exercised  by  it, 
or  the  negligence  with  which  it  is  chargeable.  It  was  not  the  in- 
tention of  the  statute  to  impose  a  liability  for  that  which  it  is  im- 
possible to  prevent  or  remedy.  It  is  indeed  peremptory;  and  the 
town  is  liable,  if  a  defect  has  actually  existed  for  the  required  time, 
even  though  produced  by  causes  against  which  human  foresight 
could  not  guard.  But  in  such  cases,  permitting  the  defect  to  remain 
more  than  twenty-four  hours,  or  not  seasonably  warning  the  traveler 
so  that  he  may  avoid  the  danger,  is  a  dereliction  of  duty  which 
makes  the  town  liable.  In  most  cases,  upon  the  question  what  is  a 
safe  and  convenient  highway,  the  jury  will  be  influenced  by  the 
knowledge  of  what  it  is  reasonably  practicable  to  do  to  adopt  a 
rood  to  existing  conditions  and  existing  demands  of  fcraveL  In  view 
of  these  considerations,  it  is  manifest  also  that  the  degree  of  care 
which  is  required  of  the  traveler  varies  with  the  varying  standard 
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of  what  18  safe  and  convenient.  He  must  regard  the  circiunstanoea 
suggested,  and  regulate  his  care  by  what  he  has  a  right  to  expect  as 
to  the  condition  of  the  road.  To  a  man  thus  cautious  the  way  may 
be  safe,  though  in  fact  dangerous  as  compared  with  other  roads,  or 
with  the  same  road  at  another  season  of  the  year  or  under  more 
favorable  conditions  of  the  weather.  If,  for  instance,  the  whole 
surface  of  the  walk  becomes,  by  the  changes  in  our  climate,  covered 
with  slippery  ice,  the  highway  would  be  made  unsafe  to  a  person 
passing  incautiously  over  it,  yet,  if  well  constructed  and  in  good 
repair,  there  would  be  no  defect  within  the  meaning  of  the  statute ; 
while  a  spot  of  ice,  presenting  only  a  smooth  and  glare  surface,  if 
suffered  to  gather  and  remain  upon  a  sidewalk,  might  be  justly 
considered  as  creating  a  defect  which  makes  it  at  that  point  unsafe 
and  inconvenient,  within  the  meaning  of  the  statute.  In  one  case, 
the  traveler  is  put  upon  his  guard ;  and  in  the  other,  not  In  one, 
it  is  impossible  to  remedy  the  unsafe  condition ;  and  in  the  other, 
the  danger  may  be  prevented  or  removed,  or  due  notice  of  its  ex- 
istence given.  The  questions,  what  is  due  care,  and  what  is  a  defect, 
in  a  given  case,  must  be  considered  with  reference  to  and  as  recipro- 
cally affecting  each  other.  If  the  plaintiff  produces  any  evidence 
upon  the  two  propositions  upon  which  his  case  depends,  he  has  the 
right  to  submit  them  to  the  jury.  It  is  not  possible  to  define  either 
as  matter  of  law,  without  introducing  uncertainty  and  confusion. 

In  the  case  at  bar,  I  do  not  understand  the  instructions  to  have 
made  the  safety  of  the  way  depend  upon  the  producing  cause.  All 
the  instructions  must  be  taken  together  and  applied  to  the  facts. 
The  jury  were  distinctly  told  that  the  cause  must  affect  the  particu- 
lar portion  of  the  sidewalk,  and  render  it  unsafe,  as  distinguished 
from  those  influences  of  the  climate  which  affect  the  whole  surface 
of  the  country.  The  condition  of  the  way  in  question  consisted  of 
a  deposit  of  ice  on  the  walk,  more  or  less  permanent,  and  entirely 
local  in  its  character.  Simple  expedients,  easily  applied,  it  seems, 
would  have  prevented  or  removed  it  It  is  not  material  whether  it 
was  caused  by  defective  drainage  within  the  limits  of  the  street,  the 
want  of  a  proper  culvert,  as  in  Stone  v.  Ilubbardston,  100  Mass.  49, 
or  by  neglect  to  use  means  adapted  to  prevent  the  flow  of  water  firom 
adjoining  premises.  The  jury  themselves  visited  and  viewed  the 
locality,  and,  upon  all  the  evidence,  they  may  have  considered  it 
practically  as  unsafe  and  inconvenient  as  if  an  excavation  had  been 
left  open,  or  a  tree  had  fallen  across  it     The  street  and  sidewalks 
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generally,  on  the  night  in  question,  were  free  from  loe  and  snow ; 
and  tlie  plaintiff  came  unexpectedly  upon  it,  using  due  care. 

I  cannot  but  think,  that,  upon  sound  principles  of  law  applicable 
to  this  statute  liability  of  towns,  the  verdict  in  this  case  ought  not 
to  be  set  aside.  In  doing  it,  the  court  must  go  a  step  beyond  the 
line  established  by  any  former  decision. 

In  Stanton  v.  Springfieldy  12  Allen,  566,  8lipi>ery  ice  was  produced 
by  sudden  changes  of  the  weather,  affecting  the  whole  region,  upon 
a  sidewalk  otherwise  well  constnicted.  And  the  court  say  that  "  it 
could  never  have  been  intended  by  the  legislature  to  impose  upon 
the  towns  and  cities  of  the  commonwealth  a  responsibility  so  exten- 
sive, or  that  the  phrase  *safe  and  convenient  for  travelers '  should 
receive  such  an  interpretation.  It  would  require  of  all  the  towns  an 
examination  of*  all  their  roads  so  incessant  and  minute,  and  the 
application  of  an  efl&cient  remedy  would  be  so  laborious  and  expen- 
sive, that  it  would  be  manifestly  unreasonable  to  require  or  expect 
it  The  freezing  mist  of  a  single  night  may  glaze  over  the  wholo 
territory  of  a  town.  The  formiation  of  thin  but  slippery  ice  in  our 
climate  is  an  effect  which  may  be  so  suddenly  and  extensively  pro- 
duced, and  which  may  continue  or  be  renewed  for  such  a  length  of 
time,  that  it  would  be  extremely  diflScult,  if  not  imi)ossible,  for 
towns  to  make. adequate  provision  against  it" 

ITie  plain  meaning  of  this  language  is,  that  the  towns  and  cities 
of  the  commonwealth  are  not  called  upon  to  perform  impossibilities. 
They  are  not  required  to  resist  and  counteract  the  general  effects  of 
the  climate,  and  the  sudden  changes  of  weather  and  alternations  of 
temperature  which  affect  the  whole  territory  and  surface  of  a  town 
or  a  county  alike,  and  which  no  human  diligence  could  be  expected 
to  prevent  or  to  remedy.  It  is  clear  that  the  learned  judge  who 
delivered  the  opinion  in  that  case  intended  to  exclude  those  cases 
where  the  alleged  defect  is  one  which  it  was  reasonably  practicable 
to  prevent  or  remedy;  for  he  further  says  that  "there  is  no  ques- 
tion that  away  may  be  defective  or  out  of  repair,  within  the  mean- 
ing of  the  statute,  by  reason  of  ice  or  snow  upon  it"  It  may  be 
"so  exposed  to  the  formation  of  ice  as  to  make  passing  over  it  in 
winter  especially  dangerous."  The  decision  in  that  case,  as  in  all 
others,  is  properly  limited  by  the  facts  to  which  it  wjis  applied,  and 
cannot  be  wisely  extended  to  this  case. 

Hutchim  V.  Boston,  12  Allen,  571,  note,  and  97  Mass.  272,  note, 
and  Johnson  v.  LoweU,  12  Allen,  572.  note,  were  held  to  fall  within 
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the  principle  of  Stanton  y.  Springfield,  and  inyolyed  the  same 
question. 

The  case  of  Ifiason  y.  Boston,  14  Allen,  508,  contained  some  addi- 
tional elements,  but  in  the  opinion  of  the  court  it  was  brought 
within  the  scope  of  Stanton  y.  Springfield.  It  appeared  that  snow 
was  loosened  and  thrown  up  by  the  wheels  of  the  horse  cars  passing 
in  the  street,  and  then  carried  upon  the  sidewalk  by  adhering  to  the 
feet  of  those  who  crossed  the  street,  and  was  there  trodden  down ; 
and  that  ice  was  formed  in  that  manner  upon  the  sidewalk.  This 
was  held  not  to  be  a  defect  for  which^the  city  could  be  held  account- 
able. There  was  nothing  in  this  case  to  show  that  there  was  any 
unevenness,  or  any  thing  like  a  ridge  or  mass  of  ice.  There  was 
also  nothing  to  show  that  ice  was  formed  at  that  particular  spot  by 
any  thing  except  the  ordinary  stress  of  weather  and  the  onlinary 
mcidents  of  trayel,  or  that  the  state  of  facts  at  that  place  differed  in 
any  essential  particular  from  other  street  crossings  in  generaL  That 
snow  in  winter  time  should  adhere  to  the  feet  of  passengers  crossing 
the  streets,  and  should  be  shaken  off  when  they  reach  the  sidewalk, 
and  there  be  trodden  down  compactly,  may  be  considered  as  one  of 
the  ordinary  incidents  of  the  use  of  the  streets.  Such  would  prob- 
ably be  the  state  of  things,  with  no  difference  except  in  degree,  at 
that  season  of  the  year,  at  all  the  street  comers,  in  all  the  cities  of 
the  commonwealth.  That  case,  therefore,  was  not  one  in  which  it 
could  be  said  that  there  was  a  special  or  peculiar  cause  for  the  for- 
mation of  ice  at  the  place  of  the  accident,  as  compared  with  street 
corners  generally.  The  opinion  of  the  court  in  that  case  is  carefully 
guarded.  It  is  there  said,  thal7  ^'the  liability  of  the  city  must  rest 
upon  some  ground  of  fault  or  neglect  on  the  part  of  its  officers  who 
are  charged  with  the  care  of  the  streets.  Such  fault  or  neglect  is 
no  more  involved  in  the  carrying  of  snow  upon  the  sidewalk  by  the 
feet  of  travelers  than  in  its  fall  there  from  the  clouds.'*  "  This  con- 
dition, so  inevitable  an  incident  of  our  climate,  does  not  of  itself 
render  the  city  liable,  without  some  other  element  or  evidence  of 
fault  or  neglecf  In  these  well-chosen  words  a  sound  proposition 
is  stated,  which  is  also  recognized  and  appi^oved  in  Luther  v.  Wor- 
cester, 97  Mass.  268. 

The  judgment  in  the  case  of  Nason  v.  Boston,  in  my  opixion, 
must  be  considered  as  marking  the  extreme  limit  to  which  the  court 
should  go  in  that  direction.  It  does  not  reach  the  present  casa 
Both  cases  cited  turn  upon  the  distinction  between  effects  produced 
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by  causes  operating  suddenly  and  extensively,  and  which  may  con- 
tinae  or  be  renewed  for  such  length  of  time  that  the  highest  dill* 
gence  cannot  prevent  or  remedy  them,  and  those  preventable  defects 
which  result  from  special  and  local  causes,  and  against  which  it  is 
practicable  for  towns  to  make  adequate  provision. 

It  is  not  necessary  further  to  point  out  the  additional  evidence 
and  elements  of  neglect,  which  appear  in  the  present  case  and  dis- 
tinguish it  from  each  of  the  others, 

I  regret  that  I  feel  compelled  to  disagree  with  a  majority  of  my 
associates,  in  the  judgment  to  which  they  come.  I  am  authorised 
by  Mr.  Justice  Ames  to  say  that  he  joins  in  the  dissent 

Exceptions  sustained. 


OooDRiCH,  appellant,  v.  Wssioir. 

<10EBMa88.a(B.) 

EMenee — eopiesoflost  Utters. 

A  iwoni  eop J  of  a  letter-press  copj  of  a  lost  letter  is  competent  as  evidenc* 
of  the  contents  of  the  letter,  without  prodacing  the  letter-press  copy. 

Action  on  contract  for  work  and  materials.  At  the  trial  the 
defendant  gave  notice  to  the  plaintiffs  to  produce  all  letters  received 
from  him,  whereupon  plaintiffs  did  so  produce  all  that  could  be 
found.  The  defendant  then  offered  copies  of  several  other  letters 
which  he  testified  to  have  deposited  in  the  post-oflSce,  post-paid  to 
plaintiffls.  Defendant  further  testified  that  the  copies  offered  had 
been  made  by  his  wife  from  copies  of  the  original  letters  made  by  a 
machine  press,  in  a  letter-book,  and  that  he  had  compared  the  two 
sets  of  copies  and  had  found  them  correct.  During  the  cross-exam- 
ination of  the  defendant,  his  counsel  offered  to  send  for  the  letter- 
book,  but  no  notice  was  taken  of  the  offer,  and  the  letter-book  was 
not  sent  for  or  produced.  The  plaintiffs  objected  to  the  admission 
of  the  copies  on  the  ground  that  the  letter-book  would  have  been 
better  evidence  of  the  originals.  The  objection  was  overruled.  Ver- 
dict was  rendered  for  the  defendant,  and  the  plaintiffs  appealed. 
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C.  H.  B.  Snow,  for  the  plaintifb  (appellant). 

A  party  in  possession  of  better  evidence  should  be  required  to 
produce  it.  1  OreenL  Ey.,  §  84,  and  cases  cited;  Mortimer  y.  Me* 
Callariy  6  M.  &  W.  68,  69;  Brewster  v.  SeweU,  3  B.  4  Aid.  206; 
Brown  v.  Providencey  Warren  <6  Bristol  R.  R.  Co.,  6  Gray,  35.  A 
copy  of  a  copy  is  not  admissible  in  evidence  nnder  circomstanoes 
like  the  present  2  Phil.  Ev.  (4th  Am.  ed.)  537 ;  1  Taylor  on  Ev., 
§  497 ;  Ltebnia7i  v.  Pooley,  1  Stark.  167 ;  Everingham  v.  Roundel^  ^ 
Mood.  &  Rob.  138;  Ryves  v.  Braddell,  Irish  Term  R.  184;  Holland  v. 
Reeves,  7  C.  &  P.  36;  Morris  v.  Vafideren,  1  DalL  64;  Winn  v.  Pal- 
terson,  9  Pet.  633. 

G.  A.  Torrey,  for  the  defendant 

Wells,  J.  The  defendant,  by  giving  notice  to  produce  the  orig- 
inal letters  written  by  him  to  the  plaintiifs,  had  entitled  himself  to 
prove  their  contents  by  secondary  evidence.  He  produced  copieg 
made  by  his  wife  firom  his  letter-book,  into  which  the  originals  had 
been  first  copied  by  a  machine  press,  and  testified  that  he  had  com- 
pared these  copies  with  those  in  the  letter-book  and  that  they  were 
correct  He  also  testified  that  he  deposited  the  originals  in  the 
post-oflSce,  directed  to  the  plaintiffs.  The  offer  to  send  for  the  let- 
ter-book, and  produce  it  in  court  if  desired,  must  be  taken  at  least 
to  relieve  the  defendant  from  any  suspicion  that  the  letter-book  was 
improperly  kept  back.  The  objection  to  the  admissibility  of  the 
copies  stands,  therefore,  strictly  upon  the  legal  ground  stated, 
namely,  '^  that  they  were  not  copies  of  the  originals,  and  that  the 
letter-book  itself  would  be  the  best  evidence.'* 

Whenever  a  copy  of  a  record  or  document  is  itself  made  original 
or  primary  evidence,  the  rule  is  clear  and  well  settled  that  it  must 
be  a  copy  made  directly  from  or  compared  with  the  original.  If 
the  first  copy  be  lost,  or  in  the  hands  of  the  opposite  party,  so  long 
as  another  may  be  attained  from  the  same  source,  no  ground  can  be 
laid  for  resorting  to  evidence  of  an  inferior  or  secondary  character. 
The  admission  of  a  transcript  from  the  record  of  a  deed  or  other 
private  writing,  for  the  record  of  which  provision  is  made  by  law,  is  • 
not  an  exception  to,  but  only  a  modification  of,  the  same  rule.  But 
wiien  the  source  of  original  evidence  is  exhausted,  and  resort  it 
propwiy  had  to  secondary  proof,  the  contents  of  private  writings 
may  lie  proved  like  any  other  fact,  by  indirect  evidence.    The  ad* 
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musibility  of  evidence  offered  for  this  purpose  must  depend  upon 
its  legitimate  tendency  to  prove  the  fiEkcts  sought  to  be  proved,  and 
not  upon  the  comparative  weight  or  value  of  one  or  another  form  of 
proof  The  jury  will  judge  of  its  weight,  and  may  give  due  con- 
sideration to  the  fact  that  a  less  satisfactory  form  of  proof  is  offered 
while  a  more  satisfactory  one  exists  and  is  withheld,  or  not  produced 
when  it  might  have  been  readily  obtained.  But  there  are  no  degrees 
of  legal  distinction  in  this  class  of  evidence.  Although  there  has  been 
much  diversity  of  practice,  and  the  decisions  are  far  from  uniform, 
more  frequency  turning  upon  special  circumstances  and  fiEkcts  than 
upon  a  general  principle,  the  tendency  of  authority  is,  as  we  think, 
toward  the  establishment  of  the  rule  here  stated.  2  PhiL  Ev.  (4th 
Am.  ed.)  568 ;  1  Oreenl.  Ev.,  §§  84,  582 ;  Stetson  y.  OuUiver,  2  Gush. 
494;  Robertson  v.  Lynch,  18  Johns.  451 ;  Winn  v.  Patterson,  9  Pet. 
663;  Brown  v.  Woodman,  6  0.  4  P.  206;  Doe  v.  Ross,  7  M.  4  W. 
102. 

In  this  case  the  letter-book,  if  produced,  would  have  been  only 
secondary  evidence.  We  are  satisfied  that  the  copies,  admitted  by 
the  court  below,  were  sufficiently  verified  to  justify  their  admission 
as  competent  evidence  of  the  contents  of  the  original  letters. 

Exceptions  overruled. 


SwBAT  V.  SHinnvAT,  appellant 

(108  Mass.  866.) 
8aie — Warranty — Parol  ecidenee. 

The  plaintifh  contracted  to  manafactare  and  deliver  to  the  defendant  "all  the 
horn  chains  they  manafactare."  The  chains  mannfactared  and  delivered 
were  composed  of  round  and  oval  links,  the  roand  links  being  hoof  and  the 
oyal  links  being  horn ;  and  in  an  action  to  recover  the  contract  price,  Jield 
(1)  that  the  words  "  all  the  horn  chains  they  manafactare  "  did  not  imply  a 
warranty  that  the  chains  shoald  be  made  wholly  of  hom»  bat  that  they 
ahoald  be  the  article  known  in  the  market  as  **  horn  chains ;  (2)  that  the  con- 
tract called  for  articles  of  a  fair  merchantable  qaality  and  of  good  workman- 
ship, bat  not  for  articles  of  the  first  qaality. 

Parol  evidence  is  admissible  for  the  purpose  of  applying  the  terms  of  a  writ 
ten  contract  to  the  subject-matter. 

AcnoK  on  contract  for  goods  sold  and  delivered*    By  the  contract 
set  out  at  the  trial  in  the  superior  oourl;,  the  plaintiflb  had  agreed 
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to  '^  manufiEU^ture  and  deliver ''  to  the  defendant  ^  all  the  horn  chain^ 
they  mannfiEU^ture.''  A  large  part  of  the  chains  manofactured  and 
delivered  under  this  contract  were  composed  of  round  links  and  oval 
links,  the  round  links  being  hoof  and  the  oval  links  horn.  The 
defendant  alleged  that  the  articles  delivered  were  inferior  in  work* 
manship  and  material  to  that  called  for  by  the  contract  The 
plaintiffs  showed,  under  defendant's  objection,  that  they  had  been 
manufacturing  such  chains  before  the  contract  was  made;  that  they 
were  known  in  market  as  ''horn  chains;"  and  that  the  defendant 
knew  at  the  time  the  contract  was  made  that  the  chains  contracted 
for  were  to  be  partly  of  hoof.  It  then  appeared  by  defendant's  testi- 
mony, on  cross-examination,  that  the  chains  had  been  resold  by  him 
at  ten  per  cent  advance  on  the  contract  price.  The  defendant  also 
offered  to  show  the  price  of  different  quidities  of  chains  in  the  market 
but  the  offers  were  rejected  by  the  court 

Lincoln,  one  of  defendant's  witnesses,  was  asked  on  cross-examina- 
tion whether  he  did  not  offer  Sweat,  one  of  the  ]>lain tiffs,  1500  for 
the  contract  in  question,  which  he.  Sweat,  had  retained  in  his 
possession  after  selling  out  hi^  interest  nnder  the  contract  to  the 
other  plaintiffs ;  and  he  replied  in  the  negative.  Sweat  afterward 
testified,  under  defendant's  objection,  that  Lincoln  did  make  the 
offer,  but  that  he  refused  it  Sweat  was  further  allowed  to  testify, 
under  defendant's  objection,  that  he  had  ^  experimented  by  putting 
hoof  and  horn  rings  together;  almost  invariably  the  horn  ring  would 
break.  These  horn  rings  were  not  smooth.  I  continued  to  send 
them  to  market  until  there  was  no  demand."  The  defendant's  coun- 
sel contended  that  the  words  ^'hom  chains,"  in  the  contract,  were  an 
implied  warranty  that  they  should  be  made  entirely  of  horn,  also 
that  the  contract  called  for  chains  of  the  first  quality,  notwithstand- 
ing the  nature  of  the  demand  for  the  claims  in  the  market  generally, 
and  the  fact  that  the  chains  made  and  delivered  to  plaintiffs  were 
merchantable ;  and  requested  instructions  accordingly. 

The  judge  instructed  the  jury,  "  in  substance,  that  the  burden  of 
proof  \i  as  upon  the  plaintiffs  to  satisfy  them  that  they  had  in  good 
faith  c  implied  with  the  contract  with  the  defendant,  and  delivered 
to  him  articles  of  the  kind  and  quality  called  for  by  his  contract ; 
that  the  expression  in  the  contract, '  horn  chains,'  does  not  necessa- 
rily import  a  warranty  that  the  chains  should  be  made  wholly  of 
horn,  but  if  there  was  an  article  called  and  known  in  the  market  aa 
horn  chains,'  mada  partly  of  horn  and  partly  of  hoof,  and  the 
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parties  intended  this  article  when  they  entered  into  the  contract,  it 
wonld  be  a  oompliance  with  the  contract  if  the  plaiutiflb  furnished  such 
article;  that,  there  being  no  stipulation  in  the  contract  that  the  horn 
chains  were  to  be  of  the  first  quality,  the  law  does  not  imply  a  war- 
ranty that  they  should  be  of  the  first  quality,  but  does  imply  a 
warranty  that  they  should  be  of  a  fair  merchantable  quality  and  of 
good  workmanship;  and  that,  if  the  plaintiffs. had  not  delivered 
articles  of  the  kind  and  quality  called  for  by  the  contract,  the 
defendant  was  not  obliged  to  receive  or  pay  for  them,  and  the  plain* 
tifib  could  not  recover  for  such  articles.*' 

Verdict  for  the  plaintifEs  for  the  full  amount  claimed.  Defendant 
appealed* 

If.  St.  J.  Oreen,  for  defendant  (appellant). 
O.  F.  Hoafy  for  plaintiflt 

Colt,  J.  It  is  a  rule  of  interpretation,  that  the  intenticm  of  the 
parties  to  a  contract  is  to  be  ascertained  by  applying  its  terms  to 
the  subject-matter.  The  admission  of  parol  testimony  for  such 
purpose  does  not  infringe  upon  the  rule  which  makes  a  written  in- 
strument the  proper  and  only  evidence  of  the  agreement  contained 
in  it  Thus,  for  the  purpose  of  identifying  the  subject-matter  to 
which  the  written  contract  relates,  parol  testimony  of  that  which 
was  in  the  minds  of  the  parties,  and  to  which  their  attention  was 
directed  at  the  time,  may  be  given.  It  may  be  shown  that  a  sam- 
ple, to  which  the  terms  of  the  contract  are  applicable,  was  exhibited 
or  referred  to  in  the  negotiation,  and  other  statements  of  the  parties 
then  made  may  be  resorted  to.  The  sense  in  which  the  parties  un- 
derstood and  used  the  terms  expressed  in  the  writing  is  thus  best 
ascertained.  Accordingly,  it  has  been  recently  held,  in  an  action 
upon  a  written  contract  relating  to  advertising  charts,  that  verbal 
representations  as  to  the  material  of  which  the  chart  was  to  be 
made  and  the  manner  in  which  it  would  be  published,  although 
promissory  in  their  character,  were  admissible.  Stoops  v.  Smithy 
100  Mass.  63;  1  Am.  Eep.  85;  Hogins  v.  Plympton,  II  Pick.  97; 
Miller  Y.  Stevens,  100  Mass.  518;  1  Am.  Eep.  139. 

In  the  present  case  the  plaintiffs  contracted  with  the  defendant 
for  the  manufacture  of  articles  described  as  ^^  all  the  horn  chains 
tiicy  manufacture."  There  was  no  express  warranty  as  to  quality 
Vol.  III.  — 60 
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or  description;  and  the  inquiry  at  the  trial  was,  what  article  the 
words  ^^hom  diains  mannfiActured''  by  the  plaintiff  were  under- 
stood by  the  parties  to  mean.  The  defendant  contended  that  the 
words  implied  a  warranty  that  the  chains  should  be  made  wholly  of 
horn,  and  that  there  was  a  failure  to  comply  if  part  of  the  links 
were  made  of  hoof;  but  the  ruling  of  the  court  was,  that  if  there 
was  an  article  called  and  known  in  the  market  as  horn  chains,  made 
partly  of  horn  and  partly  of  hoof,  and  the  parties  intended  this 
article  when  they  entered  into  the  contract,  it  was  sufficient.  This 
ruling  was  right  There  are  many  articles  whi6h  are  named  from 
one  of  several  different  materials  of  which  they  are  made.  A  con- 
tract, for  example,  to  furnish  gold  watches  or  mahogany  furniture 
would  not  be  construed  to  require  the  whole  watch  to  be  gold,  or 
the  whole  piece  of  furniture  to  be  mahogany.  In  the  admission  of 
the  evidence  offered  by  the  plaintiffs  on  this  point,  the  true  rule  was 
applied  by  the  court  And  this  disposes  of  very  many  of  the 
numerous  exceptions,  of  a  similar  nature,  which  appear  upon  this 
record.  It  would  be  unprofitable  to  examine  in  detail  the  whole 
class  to  which  it  applies. 

The  further  instruction  of  the  court,  that  the  law  implied  that 
the  articles  called  for  by  the  contract  should  be  of  fidr  merchanta- 
ble  quality  and  of  good  workmanship,  but  not  that  they  should  be 
of  first  quality,  was  sufficiently  favorable  to  the  defendimt.  It  was 
left  to  the  jury  to  find  what  quality  and  kind  the  plaintiflb  were 
obliged  to  deliver  under  the  contract  Mixer  v.  Cdbum^  11  Mete. 
659.  All  the  offers  of  the  defendant  to  show  the  price  of  different 
qualities  of  chains  in  the  market  were  properly  rejected.  No  war- 
ranty can  be  inferred  from  price  paid,  and  the  plaintiff  is  entitled 
to  the  full  benefit  of  his  contract*,  without  reference  to  the  market 
price  at  the  time  or  afterward,  or  the  course  of  the  trade  and  manu- 
facture of  chains.  The  price  in  the  market  is  not  an  element  from 
which  to  determine  whether  the  chains  were  up  to  the  contract,  and 
did  not  become  admissible  for  such  purpose,  when  offered,  after 
testimony,  on  cross-examination  of  the  defendant,  that  he  sold  the 
chains,  received  of  the  plaintiffs,  at  an  advance  on  the  contract 
price. 

Upon  cross-examination  of  the  defendant's  witness  Lincoln,  he 
d  mied  any  attempt  improperly  to  obtain  the  vmtten  contract  ia 
question  from  one  of  the  plaintiffs.  The  subsequent  examination 
of  the  same  plaintiff,  to  show  that  such  attempt  was  made,  waa 
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properly  allowed  for  the  purpose  of  showing  such  a  bias  as  woald 
affect  the  credit  of  his  testimony.    Day  v.  Stickney,  14  Allen,  255. 

The  testimony  of  Sweat  as  to  the  relative  strength  of  hoof  and 
horn  rings,  from  knowledge  which  he  had  derived  by  actual  experi- 
ment, was  not  objectionable.  It  was  the  statement  of  results  which 
he  had  observed  as  matters  of  fact,  and  had  some  tendency  to  en- 
lighten the  jury  upon  the  question  at  issue. 

Other  exceptions  to  the  admission  and  rejection  of  evidence  taken 
at  the  trial  were  not  pressed  at  the  argument,  and  need  no  notice 
here.  The  instructions  given  to  the  jury  were  all  that  the  case  re- 
quired, and  are  not  open  to  the  defendant's  exception;  and  the 
instmotions  requested  were  properly  refused* 

Excegtums  overruled. 


F0BBE8  V.  Howe,  appeDani 

(KttlCaM.tf7.) 

FraudtUerU  mortgage — bankrupieif, 

A  manafactnrer  of  bricks  gave  a  mortgage  apon  bricks  to  secure  an  existing 
debt  and  fntare  advances.  The  mortgaged  property  was  subsequently  sold 
and  delivered  with  the  permission  of  the  mortgagees ;  and  a  new  mortgage 
was  given  on  other  bricks  expressed  to  be  in  consideration  of  the  release 
of  the  claim  of  the  prior  mortgage.  The  manufacturer  was,  at  the  time  of 
giving  the  new  mortgage,  insolvent  in  fact,  although  he  did  not  file  his 
petition  in  bankruptcy  until  a  month  later.  In  an  action  by  the  assignees 
in  bankruptcy  to  recover  for  the  property  conveyed  under  this  last  mort- 
gage, the  jury  found  an  intention  on  the  part  of  the  mortgagor  to  give  a 
preference  to  the  mortgagees,  and  also  that  the  mortgagees  had  reasonable 
cause  to  believe  the  insolvency  and  such  intention  of  the  mortgagor.  Held, 
that  the  new  mortgage  must  be  regarded  as  a  new  security,  and  not  a  mere 
substitution  of  securities,  and  that  it  was  void  as  against  the  assignees  in 
bankruptcy,  under  the  United  States  bankrupt  act,  section  35. 

AcnoK  by  the  assignees  in  bankruptcy  of  Josselyn  against  Howe 
ft  TTpham,  to  recover  for  the  conversion  of  personal  property  con- 
veyed under  a  mortgage,  dated  October  1, 1867,  alleged  to  be  void 
imder  the  United  States  bankrupt  act    U.  S.  Stats.  1867,  ch.  176; 
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14  U.  S.  Stats,  at  Large,  517.  Josseljn  was  engaged  in  the  basi- 
ness  of  brick  making,  in  1867,  and  in  order  to  obtain  credit  of  llowe 
ft  Upham,  for  merchandise  and  wood,  gave  them  a  mortgage  upon 
a  kiln  of  bricks.  In  August,  1867,  the  kiln  was  burned  and  ))art 
Bold;  a  new  kiln  was  prepared,  and  upon  this,  and  the  remuant  of 
the  bricks  of  the  old  kiln,  another  mortgage  was  given  u])un  the 
same  terms  and  conditions  as  the  former,  as  security  for  the  debt 
already  existing  and  for  future  advances.  October  1,  1867,  the 
second  kiln  was  burned,  and  was  part  sold  and  delivered  but  not 
paid  for;  and  the  mortgagees,  in  order  that  Josselyn  might  receive 
the  pay  therefor,  released  their  claim  under  the  mortgage  and  took 
the  mortgage  in  question.  On  November  11, 1867,  Josselyn  filed  a 
petition  in  bankruptcy.  The  trial  was  held  before  Ambs,  J.,  who 
allowed  a  bill  of  exceptions,  of  which  the  following  only  is  import- 
ant as  containing  the  offers  of  evidence  and  instructions,  to  which  the 
attention  of  the  court  is  directed  in  the  opinion.  The  plaintiff's, 
under  defendants'  objection,  put  in  evidence  tending  to  prove  that 
the  financial  reputation  and  condition  of  Josselyn  were  bad  during 
the  fall  of  1866. 

The  defendants  asked  the  judge  to  rule  as  follows:  **1.  The 
plaintiffs  must  prove  that  the  debtor  was  insolvent  at  the  time  of 
making  the  conveyance;  that  he  made  it  with  a  view  of  giving  a 
prtf feronce  to  a  preexisting  creditor ;  that  he  had  at  the  time  reason- 
able cause  to  believe  himself  insolvent ;  that  the  creditor,  at  the 
time  of  receiving  the  conveyance,  had  reasonable  cause  to  believe 
that  the  debtor  was  insolvent,  and  had  also  reasonable  cause  to 
believe  that  the  debtor  intended  the  conveyance  as  a  fraudulent 
preference  of  him  against  the  provisions  of  the  bankrupt  act  2. 
If  the  mortgage  in  question  was  given  in  consideration  that  Upham 
would  release  his  claim  upon  other  property  secured  by  the  mortgage 
of  August  21,  and,  at  the  request  of  Josselyn,  in  order  to  enable 
Josselyn  to  give  title  to  and  recover  pay  for  property,  described  in 
that  mortgage,  which  he  had  sold,  and  the  transaction  was  merely 
the  substitution  of  one  security  for  another,  then  the  giving  of  this 
last  mortgage  was  not  an  unlawful  preference,  even  though  Josselyn 
was  insolvent,  and  the  mortgagees  had  reasonable  cause  to  believe  it 
8.  If  the  mortgage  was  made  in  good  faith  by  Josselyn,  solely  with 
intention  to  obtain  means  for  the  continued  prosecution  of  his  busi- 
ness, and  with  the  intention  and  expectation  that  he  would  be  able 
to  do  so,  and  with  no  intent  on  his  part  to  give  a  preference,  the 
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oonveyance  would  not  be  invalidated  although  the  parties  intended 
that  tJie  mortgage  should  also  0}>erate  as  security  for  the  then  exist- 
ing debt  4.  Although  the  jury  are  authorized  to  infer  the  intent 
to  prefer  from  the  fact  of  preference,  yet  they  are  not  at  liberty  to 
do  so  if  the  evidence  of  the  facts  and  circumstances  attending  the 
transaction  leads  to  the  conclusion  that  this  mortgage  was  given  in 
the  usual  and  ordinary  course  of  the  business  of  the  parties,  and 
not  with  the  intent  to  prefer,  but  as  a  substitution  of  one  security 
for  another  released  and  given  up." 

The  judge  refused  to  rule  as  prayed  for,  except  as  to  the  defend- 
ants' first  proposition,  which  was  given  substantially  as  prayed  for ; 
but  gave  the  following  rulings:  ^'If  the  understanding  was,  under 
the  mortgage  of  August  21,  that  Josselyn  should  remain  in  posses- 
sion, and  be  allowed  to  manufacture  bricks  and  to  sell  them  from 
time  to  time,  as  he  should  find  convenient,  and,  after  manufactur- 
ing an  additional  quantity  of  bricks,  should  make  a  new  mortgage 
including  such  additional  bricks,  such  agreement  on  his  part  would 
be  a  mere  executory  contract,  and  not  a  conveyance.  If  such  new 
mortgage  were  to  be  afterward  given,  its  validity  would  depend 
entirely  upon  the  circumstances  under  which  it  was  made,  and  the 
state  of  things  existing  at  that  time.  If  such  new  mortgage 
covered,  or  was  intended  to  secure,  any  thing  due  fh>m  him  for 
ad\ance8  made  previous  to  its  date,  it  would  be  a  mortgage  to  secure 
a  preexisting  debt,  and  open  to  all  objections  which  could  be  taken 
to  it  on  that  ground  under  the  provisions  of  the  bankrupt  act.  It 
would  make  no  difference  that  the  new  mortgage  was  intended  as  a 
substitute  for  so  much  as  had  been  withdrawn  from  the  first  mort- 
gage, *or  merely  to  keep  up  the  security,  if  the  jury  are  satisfied  that 
bricks  includ^  in  the  first  mortgage  had  been  sold  or  disposed  of 
with  the  express  or  implied  consent  of  the  mortgagees,  and  the  new 
mortgage  was  called  for  by  the  mortgagees  for  the  purpose  of  restor- 
ing the  value  of  their  security ;  and  it  would  also  mtdce  no  differ- 
ence that  there  had  been  such  previous  agreement  aljout  keeping  up 
the  security  by  giving  such  new  mortgage.  If  the  sales  were  made 
with  the  mortgagees'  consent,  express  or  implied,  and  the  new  mort- 
gage was  given  by  Josselyn  in  order  to  get  permission  to  collect  any 
money  due  on  such  sales,  it  would  not  have  the  effect  of  rendering 
the  new  mortgage  any  the  less  a  security  for  a  pre§xisting  debt" 

Thereupon  the  defendant  asked  the  judge  to  give  the  following 
tJditional  ruling :  ^^  But  if  the  new  mortgage  was  given  in  consid- 
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eration  that  the  mortgagees  would  release  all  claim  to  bricks  which 
had  been  bargained  and  delivered,  but  not  paid  for,  and  that  Josselyn 
might  receive  pay  for  them,  then  it  would  be  a  substitution  of  one 
security  for  another.  If  the  jury  are  satisfied  upon  the  evidence 
that  the  mortgagees  did  not  intend  to  release  their  security  under 
the  mortgage  of  August  21,  until  they  received  new  security  there- 
for, and  the  new  security  was  given  in  consideration  of  such  release, 
and  the  new  security  was  intended  as  a  substitution  for  the  old,  it 
would  make  no  difference  that  the  bricks  had  been  removed,  sold 
and  delivered,  if  the  same  had  not  been  paid  for  before  the  making 
of  the  new  mortgage,  although  they  were  removed  with  their  knowl- 
edge and  without  any  objection  on  their  part;*'  which  ruling  the 
court  refused  to  give. 

The  defendant  TJpham  was  called  as  a  witness  in  his  own  behalf, 
and  was  asked  the  following  question :  ''At  the  time  of  taking  the 
mortgage  in  question,  what  was  your  belief  as  to  Jossdyn's  inten- 
tion in  making  the  mortgage  in  question,  and  also  what  was  your 
belief  as  to  his  solvency  ? ''  The  plaintiffs  objected,  and  the  judge 
excluded  the  evidence. 

The  defendants  asked  to  have  the  following  questions  submitted 
to  the  jury :  "  Did  Upham  intend  to  release  his  claim  upon  bricks 
sold  and  unpaid  for  without  getting  other  security  for  the  sanie ; 
and  did  TJpham  release  his  claim  to  bricks  sold  and  unpaid  for,  and 
consent  that  Josselyn  should  perfect  a  title  to  the  same  in  the  ven- 
dee, and  receive  pay  for  the  same  in  consideration  of  giving  this 
mortgage  ?  "  The  judge  refused  to  submit  these  questions,  but  sub- 
mitted the  following:  "Did  Josselyn,  between  August  21  and  Octo- 
ber 1,  sell  and  deliver  bricks  with  the  express  or  implied  permission 
and  consent  on  the  part  of  Upham  ?  ^  to  which  the  jury  answered 
"Yes." 

The  judge  also  instructed  the  jury  as  follows:  "If  Howe  & 
Upham  knew,  or  had  reasonable  cause  to  believe,  that  Josselyn  was 
insolvent,  and  if  they,  with  that  knowledge,  took  nearly  sdl  his  prop- 
erty to  secure  themselves,  and,  at  the  same  time,  knew  that  the  law 
required  that  his  property  should  be  divided  equally  among  his 
creditors,  these  facts  would  go  far  toward  supporting" the  inference 
that  ibej  had  reasonable  cause  to  believe  that  Josselyn  intended 
this  mortgage  as  a  preference."  To  all  which  rulings  and  reftisalf 
t»)  rule  the  defendants  except. 

Verdict  for  plaintiffs,  and  defendants  appealed. 
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O.  F.  Verry,  for  defendants  (appellants),  cited  Harris  v.  RiekeU^ 
4  H.  &  N.  1;  Hutton  v.  CruttwMy  1  El.  &  BL  15;  Stevens 
T.  Blanchard,  8  Cash.  169;  Jones  y.  Howland,  8  Mete.  377,  385;  Ex 
parte  Jordan^  9  id.  292 ;  Seaman  t.  Stoughton,  3  Barb.  Gb.  344 ; 
Nary  y.  Merrill,  8  Allen,  451 ;  Metcalf  y.  Munsan,  10  id.  491 ; 
Kingnian  v.  Tirrell,  11  id.  97,  §  5 ;  Commonwealth  v.  Barry f  9  id. 
276. 

P.  JSl  Aldrichy  for  pUuntiflb. 

Wells,  J.  In  order  to  inYalidate  a  conYeyance  of  property,  nnder 
tbe  bankrupt  law  of  the  United  States,  section  35,  on  the  ground  that 
it  was  made  as  a  preference  in  fraud  of  the  act,  it  is  requisite  that  it 
should  appear,  1st,  that  the  debtor  was  insolyent  at  the  time  of  the 
conveyance,  or  that  he  made  it  in  contemplation  of  insolyency ;  2d, 
that  he  did  it  with  a  view  to  give  a  preference  to  a  creditor ;  3d| 
that  the  party  taking  the  conveyance,  or  to  be  benefited  by  it,  had, 
at  that  time,  reasonable  cause  to  believe  him  to  be  insolvent; 
and  4th,  that  such  party  had  reasonable  cause  to  believe  the  convey- 
ance \o  be  made  in  fraud  of  the  provisions  of  the  aci  The  first 
instruction  prayed  for  embraced  all  these  requisites,  and  was  gi\ei> 
by  the  judge  at  the  trial. 

The  defendants  might  have  been  entitled  to  the  second  instruction 
prayed  for,  if  it  had  been  supported  by  the  facts  of  the  case.  Stevens 
V.  Blancluird,  3  Gush.  169.  But  it  did  not  appear  that  the  mortgage 
of  October  1  was  given  to  replace  any  other  security  then  given  up; 
nor  that  the  property,  then  for  the  first  time  covered  by  mortgage, 
was  merely  substituted  for  other  property  which  was  at  the  same 
time  released  from  the  mortgage  of  August  21.  The  defendants 
attempted  to  maintain  the  position  that,  although  certain  property 
covered  by  the  previous  mortgage  had  been  sold  and  delivered  by 
the  mortgagor,  yet  the  defendant  Upham  had  not  released  it  from 
his  mortgage,  and  that  he  still  had  a  lien  upon  it,  or  upon  the 
unpaid  price  of  sale;  and  that  the  new  mortgage  was  given  in 
consideration  of  a  release  of  his  claim,  by  way  of  substitution  for 
security  thus  surrendered.  But  the  jury  found  upon  this  question, 
specially  submitted  to  them,  that  the  sale  of  that  property  was  made 
''with  the  express  or  implied  permission  and  consent  on  the  part  of 
Dpham.^  If  so,  his  lien  under  the  mortgage  of  August  21  was  gone, 
and  tbe  mortgage  of  October  1  was  a  new  security,  and  not  a  mere 
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fiubstiiiiiion  of  securities.  It  results  from  this  finding  of  the  jury  that 
the  defendants  were  not  prejudiced  by  the  refusal  of  this  prayer. 

The  third  instruction  prayed  for  includes  the  main  fact  upon  which 
the  whole  case  depended,  to  wit,  the  intent  to  give  a  preference.  By 
refusing  to  give  that  instruction,  in  the  form  in  which  it  was  pre- 
sented, the  court  did  not  intend,  and  could  not  fairly  be  understood, 
to  rule  to  the  contrary  of  the  proposition  it  contained.  The  presiding 
justice,  having  already  instructed  the  jury  that  the  plaintiff  must 
show  an  intent  to  give  preference,  on  the  part  of  the  debtor,  might 
well  have  regarded  a  repetition  of  the  proposition  in  another  form 
unnecessary. 

The  fourth  prayer  stands  in  the  same  position  as  the  third,  so  fisir 
as  it  rests  upon  the  element  inserted  among  its  propositions,  that 
the  transaction  was  *^  not  with  intent  to  prefer ;"  and  in  the  same 
position  with  the  second,  so  far  as  it  rests  upon  the  proposition  that 
it  was  merely  ^'a  substitution  of  one  security  for  another  released 
and  given  up.''  That  this  mortgage  ^^  was  given  m  the  usual  aud 
ordinary  course  of  the  business  of  the  parties  "  would  not  save  it,  if 
the  intent  to  prefer  existed ;  and  would  not  exclude  the  inference  of 
such  intent,  which  might  be  drawn  fh>m  all  the  circumstances  under 
which  it  was  given.  That  a  payment  or  transfer  of  the  property  was 
made  out  of  the  ordinary  course  of  business  of  the  party  making  it, 
is  sometimes  ground  for  inference  of  the  intent  to  prefer  or  to 
defraud.  We  would  not  think  that  the  mortgage  of  this  kiln  by  the 
debtor,  in  this  case,  gave  ground  for  any  inferences,  or  derived  any 
character  from  the  usual  and  ordinary  course  of  the  business  of  the 
parties  which  the  instruction  asked  for. 

The  instruction  that  an  agi*eement  for  future  security  "would  be 
a  mere  executory  contract,  and  not  a  conveyance,''  was  correct,  as 
well  as  that  the  validity  of  such  new  mortgage  "would  de))end 
entirely  upon  the  circumstances  under  which  it  was  made,  and  the 
state  of  tilings  existing  at  that  time."  Blodgett  v.  Hildreih,  11 
Cush.  311;  Paine  v.  Whiter  11  Gray,  190;  Simpson  v.  Carleton,  1 
Allen,  109.  So,  also,  was  the  instruction  that,  if  the  new  mortgage 
covered,  or  was  intended  to  secure,  any  thing  due  for  advances  made 
previous  to  its  date,  it  would  be  a  mortgage  to  secure  a  pre-existing 
debt,  and  open  to  all  objections  which  could  be  taken  to  it  on  that 
ground.  The  fact  that  the  debtor  was  induced  to  give  such  security 
for  debts  previously  contracted,  by  the  hope  and  expectation  of 
thereby  obtaining  farther  credit  and  means  for  the  continued  prose* 
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outJon  of  his  business,  does  not  make  it  any  the  less  a  preference; 
nor  does  it  rebut  the  inference,  otherwise  deducible  from  the  facts, 
that  it  was  intended  to  be  a  preference.  Denny  v.  Dana,  2  Cush. 
160.  If  so  intended,  it  would  make  no  difference  that  it  was  the 
purpose  of  the  parties  merely  to  renew  or  make  up  the  security 
which  had  been  reduced  by  previous  sales  of  property  included  in 
the  earlier  mortgage ;  nor  that  it  was  done  in  fulfillment  of  previous 
agreements  that  it  should  be  done.  An  agreement  to  give  security 
for  a  debt  due,  or  to  be  contracted,  imposes  no  higher  legal  obliga- 
tion upon  the  debtor  than  his  promise  of  payment,  involved  in  the 
contracting  of  the  debt.  And  his  fulfillment  of  the  one  is  equally 
open  to  objection  as  a  preference  as  is  his  fulfillment  of  the  other. 
The  instructions  were  correct  in  these  particulars. 

The  case  of  Jones  v.  Howland^  8  Mete.  377,  relied  on  by  the  defend- 
ants,  turned  upon  the  question  whether  the  sales  which  it  was  sought 
to  avoid  were  made  '^  in  contemplation  of  bankruptcy,"  in  the  sense 
of  the  United  States  bankrupt  act  of  1841.  The  terms  of  that 
statute  were  held  to  require  that  the  intent  which  would  make  void 
a  sale  must  be  an  intent  to  give  a  preference  in  contemplation  of 
bankruptcy.  But  the  present  bankrupt  act  avoids  a  sale  made  with 
a  view  to  give  a  preference,  if  the  debtor  at  the  time  be  in  fact 
insolvent,  although  he  may  not  contemplate  bankruptcy.  Under 
this  statute,  we  think  the  phrase  ^^ with  a  view  to  give  a  preferenje'^ 
must  be  construed  somewhat  less  strictly,  so  as  to  include  an  intent 
to  give  one  creditor  any  advantage  over  others  in  respect  of  pay- 
ment or  security  of  his  debi 

The  instructions  prayed  for,  after  the  charge  had  been  made, 
present  the  same  questions  in  a  different  form.  The  position  of  the 
defendants  appears  to  be,  that,  if  the  debtor  was  influenced  to  give 
the  raortfifac^e  by  some  other  consideration  or  inducemient,  beyond 
and  aside  trom  the  purpose  to  secure  an  existing  debt,  such  circum- 
stance will  repel  the  inference  that  he  intended  to  give  his  creditor 
a  preference.  But  this  is  directly  opposed  to  the  opinion  of  the 
court  as  given  in  Denny*  v.  Dana^  before  referred  to.  Besides,  the 
assumption  contained  in  these  prayei's,  that  the  new  mortgage  was 
given  in  consideration  of  the  release  of  a  claim,  under  the  prior 
mortgage,  upon  bricks  sold  and  removed,  but  not  paid  for,  is  shown 
by  the  special  finding  of  the  jury,  to  have  been  without  foundaticn ; 
and  thus  all  ground  of  exception  for  their  refusal  is  removed. 

Th^  <3vidence  of  Josselyn's  financial  condition  and  reputation  in 
Vol.  in.— 61 
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1866  was  competent  upon  the  question  of  his  solvency  or  insolvency 
a  year  later,  and  as  tending  to  show  what  means  the  defendants  aad 
to  know,  or  cause  to  belteve,  that  he  was  insolvent  in  October,  1367. 

If  the  mortgagee  had  reasonable  cause  to  believe  that  Josselyn 
was  insolvent,  it  is  immaterial  whether  he  did  in  fact  believe  it  or 
not  The  same  is  true  of  his  belief  as  to  Josselyn's  intention  in 
making  the  mortgage.  The  question  to  XJpham,  as  to  his  actual 
belief  in  regard  to  those  particulars,  was  therefore  properly  excluded. 

It  is  contended  that  the  instructions  set  forth  in  the  last  clause 
of  the  bill  of  exceptions  are  obnoxious  to  the  objection  of  being  in 
the  nature  of  a  charge  "with  respect  to  matters  of  fact'*  But  we 
think  it  is  so  in  appearance  only,  and  not  in  substance  or  effect 
The  proposition  of  "reasonable  cause  to  believe"  is  one  of  fact,  to 
be  established  by  proof  and  found  by  the  jury.  In  order  to  render 
a  verdict  for  the  plaintiff,  it  was  necessary  tot  the  jury  to  find  that 
the  defendants  had  reasonable  cause  to  believe  that  Josselyn  intended 
the  mortgage  as  a  preference.  His  intention  could  be  known  only 
by  inference  from  his  conduct  It  is  a  principle  of  law,  often  stated 
to  a  jury  by  the  court,  that  a  man  may  ordinarily  be  presumed  to 
intend  that  which  is  the  natural  and  probable  consequence  of  his 
acts.  The  intent  to  prefer,  on  the  part  of  Josselyn,  might,  therefore, 
be  properly  inferred  from  the*  fact  of  preference.  It  was  competent 
for  the  jury  to  find  that  that  intent  was  so  plainly  inferable  from 
the  acts  of  Josselyn,  known  to  the  defendants,  as  to  amount  to 
reasonable  cause  to  Ibelieve.  If  so,  they  might  properly  impute  to 
the  defendants  such  reasonable  cause  to  believe  that  the  mortgage 
was  intended  by  Josselyn  as  a  perference  to  them.  We  do  not  per- 
ceive that  any  thing  more  than  this  was  conveyed  by  the  somewhat 
tague  terms  in  which  this  instruction  is  expressed. 

Jixceptions  i>rHfm(lkL 
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aOB  Maat.  47S.) 

Ditcharge  in  bankruptcy — previotn  judgmmU, 

In  an  action  on  a  jadgment  obtained  in  New  Hampshire*  after  the  defendant 
had  been  adjudged  a  bankrupt,  on  a  debt  provable  in  bankruptcj,  a  certifi- 
cate of  his  subBoquent  discharge  in  bankruptcy  is  no  bar  to  the  action  In 
Massachusetts,  there  beii^  no  evidence  of  a  different  law  and  practice  In 
New  Hampshire. 

Action  on  a  judgment  recovered  a^s^ainst  the  defendant  in  New 
Ilampshire.  The  judgment  was  obtained  in  October  31, 1867;  but 
previously^  September  10^  1867>  the  .defendant  had  been  adjudged 
a  bankrupt,  and  the  debt  on  which  said  judgment  was  recovered 
'  then  existed  and  was  provable  in  bankruptcy.  January  14,  18G8, 
tlie  defendant  obtained  his  discharge  in  bankruptcy  under  United 
States  statute  of  1867,  chapter  176 ;  and  the  certificate  thereof  was 
presented  as  a  defense  to  this  action.  The  judge  ruled  against  the 
defendant  and  gave  judgment  for  the  plaintiff,  whereupon  the  de- 
fondant  appealed. 

L.  W.  Pierce,  for  defendant  (appellant). 

G.  H.  Whitney,  for  plaintifll 

Obat,  J.  The  ruling  of  the  court  below  was  in  aooordanoe  with 
a  series  of  decisions  of  this  court,  by  which  it  has  been  held  that  i( 
after  the  institution  of  proceedings  in  insolvency  or  bankruptcy, 
judgment  is  recovered  upon  a  debt  provable  under  those  proceed- 
ings, the  original  debt  is  merged  and  extinguished  in  the  judgment, 
and  the  judgment  is  not  provable  against  the  estate  of  the  debtor 
nor  discharged  by  the  certificate;  and  this  not  merely  because  such 
a  merger  takes  effect  by  the  rules  of  the  common  law ;  but  because 
the  creditor,  by  taking  judgment,  and  so  changing  the  form  of  his 
debt,  and  securing  to  himself  the  benefit  of  conclusive  and  perma- 
nent evidence  of  it,  and  an  extension  of  the  period  of  limitation  of 
an  action  thereon,  is  held,  on  his  part,  to  have  elected  to  look  to  the 
debtor  personally,  and  to  abandon  the  right  to  prove  against  hia 
estate ;  and  the  debtor,  on  the  other  hand,  who  might  have  protected 
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himself  by  moying  the  court  iu  which  the  action  was  pending 
for  a  continuance  in  order  to  afford  him  an  opportunity  to  obtain 
and  plead  a  certificate  of  discharge^  is  held^  by  omitting  to  make 
such  a  motion  before  judgment,  to  have  waived  the  right  to  set  up 
his  certificate  against  the  plaintiff 's  claim;  and  therefore  the  rights 
of  both  parties  must  be  governed  by  the  judgment  which  the  one 
tas  moved  for,  and  the  other  has  suffered,  to  be  rendered.  Sampson 
V.  Clark,  2  Cush.  173;  Woodbury  y.  PerkinSy  6  id-  86;  Wolcoit 
V.  Bodge,  16  Gray,  647. 

This  rule  was  established  when  the  continuance  of  the  action^  in 
order  to  enable  the  debtor  to  plead  his  certificate,  depended  only 
upon  the  practice  of  the  court.  There  is  even  stronger  reason  for 
adhering  to  it  nnder  the  present  bankrupt  act  of  the  United  States, 
which  contains  an  express  provision  that  ^'  no  creditor  whose  debt 
is  provable  under  this  act  shall  be  allowed  to  prosecute  to  final 
judgment  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt, 
until  the  question  of  the  debtor's  discharge  shall  have  been  deter- 
mined ;  and  any  such  suit  or  proceedings  shall,  upon  the  application 
of  the  bankrupt,  be  stayed  to  await  the  determination  of  the  court 
in  bankruptcy  on  the  question  of  the  discharge,'*  except  in  two 
cases ;  the  one  of  unreasonable  delay  on  the  part  of  the  bankrupt  in 
endeavoring  to  obtain  his  certificate ;  the  other,  of  the  plaintiff's 
prooeeding  to  judgment,  by  special  leave  of  court,  for  tho  single 
purpose  of  ascertaining  the  amount  due,  which  may  be  proved  in 
bankruptcy,  in  which  last  case  no  execution  is  to  issue  on  the  judg- 
ment. U.  S.  Stat.  1867,  ch.  176,  §  21.  Both  of  these  exceptions 
accord  with  the  practice  of  the  courts  of  this  State  in  cases  arising 
under  the  insolvent  law.  Barker  v.  Haskell^  9  Gush.  218, 222.  And 
the  last  of  them  is  analogous  to  one  which  has  long  existed  in  our 
statutes  concerning  the  settlement  of  insolvent  estates  of  deceased 
persons.  Stat.  1784,  ch.  2;  Blossom  v.  Goodtoin,  1  Mass.  602; 
Hunt  V.  Whitney,  4  id.  620 ;  R.  S.,  ch.  68,  §  19,  and  commissioner'! 
opte ;  Gen.  Stai,  ch.  99,  §  20. 

In  accordance  with  the  decisions  of  this  court,  it  has  been  hekl 
by  Judge  Shipman  in  the  district  court  of  the  United  States  for  tho 
district  of  Connecticut,  that  a  creditor,  by  taking  a  judgment  in 
common  form  after  the  commencement  of  bankruptcy  proceedings, 
loses  the  right  to  prove  in  bankruptcy.  In  re  Williams,  2  Bar.kr. 
Keg.  79.  And  we  have  been  referred  to  no  opposing  decision  of  the 
federal  courts. 


Digitized  by 


Google 


OCTOBER  TERM,  1869.  486 

Oliyer  t.  Worcester 

Haggerty  v.  Amory,  7  Allen,  458,  cited  for  the  defendant,  was  an 
action  npon  a  judgment  recovered  in  the  courts  of  New  York,  after 
the  commencement  of  proceedings  in  bankruptcy,  under  the  bank 
mpt  act  of  1841,  which  contained  no  such  provision  as  that  of  the 
present  bankrupt  law,  above  quoted;  and  the  defendant  was  allowed 
to  plead  his  certificate,  only  because  it  appeared  by  the  decisions  of 
*the  New  York  courts  that  they  did  not  in  practice  delay  proceedings 
to  allow  the  defendant  to  plead  it,  and  therefore  consistently  held  a 
judgment  upon  the  original  debt  not  to  cut  off  his  right  to  plead  it 
at  all. 

At  the  trial  of  the  present  case,  no  evidence  was  offered  that  the 
practice  or  the  decisions  in  N«w  Hampshire  upon  this  matter  dif- 
fered from  Qur  own ;  and  the  latest  case  in  the  highest  court  of  that 
State,  which  was  cited  at  the  argument,  shows  that  they  are  in  har 
mony  with  oars.    HoUUUr  v.  Aiboti,  11  Foster,  44^ 

Exeeptiam  averrubd. 


Oliybb,  appellant,  y.  Woboesibb. 

(1ttlfMt.48».) 

MwMpal  dorporaihm'^liaHlUjf  for  ir^urie$  Jhm  negttgena  of  99namU, 

In  an  action  against  a  city  to  recover  for  peraonal  ii^uries,  it  appeared  that  the 
plaintiff*  while  walking  across  a  public  common  upon  a  footpath  which  had 
been  prepared  and  cared  for  bj  the  city,  and  used  by  the  public  for  more  than 
twenty  years,  fell  Into  a  deep  excavation  made  by  the  direction  of  the  city 
in  the  coarse  of  repairing  a  building  used  and  rented  by  the  city,  standing 
within  the  common.  The  excavation  was  carelessly  left  unguarded  by  the 
servants  of  the  city  employed  in  the  work  of  repairing  the  building.  HM^ 
that  the  city  was  liable,  although  the  path  was  not  a  highway  by  the  law 
of  Massachusetts,  on  the  ground  that  the  city,  like  a  private  owner,  wa« 
liable  for  li^uries  caused  by  the  negligence  of  Its  servants,  to  a  person  com- 
ing on  grounds  under  Its  control,  rightfully  and  by  an  implied  Invitation  and 
license. 

Action  in  tort  for  injuries  sustained  by  the  plaintiff  by  falling  into 
a  hole  in  a  path  near  the  city  hall  of  Worcester.  The  trial  was  begun 
in  the  superior  court,  before  Rockwell,  J.,  and  the  jury  found  for 
the  plaintifEl    The  defendants  alleged  exceptions,  and  a  new  trial 
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was  ordered,  the  attention  of  the  court  having  been  directed  mainly 
to  the  question  whether  the  path  where  plaintiff  was  injured  was  a 
highway  under  general  statute,  chapter  43,  sections  82,  83,  deciding 
that  it  was  not  such  a  highway.  At  the  new  trial  before  Devens,  J., 
the  following  facts  were  brought  out  which  are  all  that  are  material 
to  the  case: 

'*It  appeared  in  evidence,  that,  in  May,  1866,  a  joint  special  com- 
mittee of  the  city  council  of  Worcester  was  authorized,  by  vote  of 
the  city  council,  to  cause  certain  alterations  and  improvements  to 
be  made  in  the  city  hall.  While  these  were  in  progress,  in  July, 
1866,  it  was  voted  by  the  city  council '  that  the  joint  special  com- 
mittee on  the  alteration  of  the  city  hall  building  be  authorized  to 
make  the  necessary  and  proper  arrangements  for  heating,  lighting 
and  furnishing  the  rooms  in  the  city  hall  building,  and  that  the 
expense  be  charged  to  the  appropriation  for  contingent  expenses.' 
The  committee  decided  to  heat  the  building  by  steam,  and  to  locate 
the  boiler  under  ground,  just  beyond  the  southerly  side  of  the  hall, 
in  the  common,  and  underneath  one  of  the  walks  thereon  (which 
the  plaintiff  offered  evidence  tending  to  show  had  been  used  by 
the  ])ublic  for  a  walk  for  more  than  twenty  years),  and  employed  a 
mechanic  to  do,  by  the  day,  the  work  necessary  for  placing  the  boiler. 
In  the  performance  of  this  work,  the  excavation  into  which  the 
plaintiff  fell  was  dug  for  the  purpose  of  placing  the  boiler,  and  sub- 
sequently it  was  placed  there,  and  the  city  hall  building  has  ginoe 
been  warmed  by  the  steam  furnished  by  it  The  mechanic  and  his 
men  were  paid  for  this  work  by  the  city  treasurer  by  the  day.  The 
excavation  was  about  eight  feet  deep,  extended  southerly  about  fif- 
teen feet  firom  the  cellar  proper  of  the  city  hall,  and  about  forty  feet 
from  east  to  west.  There  was  evidence  tending  to  show  that  the 
easterly  end  of  this  excavation,  at  the  time  the  plaintiff  received  her 
injuries,  was  carelessly  left  unguarded,  and  that,  while  she  was  walk- 
ing on  said  walk  and  using  due  care,  she  fell  into  the  same  and  was 
injured. 

''The  common  has  been  used,  for  a  time  to  which  the  memory  of 
man  runneth  not  to  the  contrary,  by  the  inhabitants  of  the  town, 
for  purposes  of  air,  recreation,  walks,  and  passing  fh)m  one  sec- 
tion of  the  town  to  another;  and  upon  it  walks,  of  which  said  paved 
walk  was  one,  have  been  laid  out  and  graded  from  time  to  time, 
which  have  always  been  prepared  and  cared  for  by  the  town  and 
city.    The.citj  hall  was  erected  by  vot>e  of  the  town  in  1824. 
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^In  1852  a  space  around  the  city  hall,  including  the  place  of 
excayation,  was  paved  with  brick  by  the  superintendent  of  streets  of 
ihe  city,  and  the  expense  thereof  was  paid  from  the  city  tie&Biuy. 
VariouB  traveled  walks  across  the  common  led  to  this  paved  walk, 
from  one  of  which  the  plaintiff  came  upon  it  at  the  time  of  the 
injrry.  Foot  passengers  were  accustomed  to  i>ass  and  repass  over 
this  paved  walk,  and  over  the  graveled  paths  aforesaid  to  and  from 
Main  street  and  other  streets. 

^  Before  the  city  hall  was  repaired  and  improved  as  aforesaid,  the 
dty  had  leased  a  part  of  the  basement  for  markets.  At  the  time  of 
the  injury,  the  building,  being  under  repair,  was  not  occupied  for 
any  purpose.  But  ever  since  the  repairs  were  completed  the  entire 
building  has  been  used  for  city  offices,  and  meetings  of  the  city  gov- 
ernment, and  ward-rooms,  excepting  that  the  municipal  court  and 
police  court  for  the  city  have  occupied  a  part  of  the  second  story,  for 
which  the  city  receives  rent  from  the  county;  and  the  entire  base- 
ment is  used  for  a  lock-up  and  for  police  offices  for  the  city  police, 
which  said  rooms  were  prepared  for  these  purposes  at  the  time  of 
the  repairs  aforesaid.  All  of  said  repairs  and  alterations,  including 
the  placing  the  boiler  in  the  excavation,  were  paid  for  by  the  city, 
and  were  done  under  the  special  superintendence  and  direction  of 
Ihe  committee  chosen  for  that  purpose  as  aforesaid. 

^Upon  these  facts,  the  judge  ruled  that  the  plaintiff  could  not 
maintain  an  action  against  the  city,  instructed  the  jury  to  return  a 
verdict  for  the  defendants,  and  reported  the  case,  the  verdict  to 
stand,  or  to  be  set  aside  and  a  new  trial  ordered,  as  the  supreme 
judicial  court  should  determine.'^ 

O.  F.  Verry,  for  plaintiff  (appellant). 

W.  W.  Bice,  for  defendants. 

Gray,  J.  The  distinction  is  well  established  between  the  respon- 
sibilitiee  of  towns  and  cities  for  acts  done  in  their  public  capacity, 
m  the  discharge  of  duties  imposed  upon  them  by  the  legislature  for 
ihe  public  benefit,  and  for  acts  done  in  what  may  be  called  their 
private  character,  in  the  management  of  property  or  rights  volun- 
tarily held  by  them  for  their  own  immediate  profit  or  advantage  as 
a  corporation,  although  inuring,  of  course,  ultimately  to  the  benefit 
of  the  public. 
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To  render  mnnicipal  corporations  liable  to  private  actions  for 
omission  or  neglect  to  perform  a  corporate  dnty  imposed  by  general 
law  on  all  towns  and  cities  alike,  and  from  the  performance  of 
wliich  they  derive  no  compensation  or  benefit  in  their  corporate 
capacity,  an  express  statute  is  doubtless  necessary.  Such  is  the  ^ell- 
e  tiled  rule  in  actions  against  towns  or  cities  for  defects  in  high- 
ways. 6  Edw.  IV;  2,  pL  24;  RiddU  v.  Proprietors  of  Locks  and 
CanalSy  7  Mass.  169,  187 ;  Moioer  v.  Leicester y  9  id.  247 ;  Uohnan  v. 
TowmetuL  13  Mete.  297;  Brady  v.  Lowell,  3  Cush.  121 ;  Providence 
V.  Clnpp,  17  How.  161,  167.  The  same  rule  has  been  held  to  govern 
an  action  against  a  town  by  a  legal  voter  therein,  for  an  injury  suf- 
fered while  attending  a  town  meeting,  from  the  want  of  repair  in 
the  town-house  erected  and  maintained  by  the  town  for  municipal 
purposes  only;  or  by  a  child,  attending  a  public  school,  for  an 
injury  suffered  from  falling  into  a  dangerous  excavation  in  the 
school-house  yard,  the  existence  of  which  was  known  to  the  town, 
and  which  had  been  dug  by  order  of  the  selectmen  to  obtain  gravel 
for  the  repair  of  the  highways  of  the  town,  and  to  make  a  regular 
slope  from  the  nearest  highway  to  the  school-houft).  Eastman  v» 
Meredith,  36  N.  U.  284;  Bigelow  v.  Randolph,  14  Qr.iy  541. 

But  this  rule  does  not  exempt  towns  and  cities  from  :he  liability 
to  which  other  corporations  are  subject,  for  negligence  in  managing 
or  dealing  with  property  or  rights  held  by  them  for  their  o^n  ad- 
vantage or  emolument.  Thus,  where  a  special  character,  accepted 
by  a  city  or  town,  or  granted  at  its  request,  requires  it  to  construct 
public  works,  and  enables  it  to  assess  the  expense  thereof  upon 
those  immediately  benefited  thereby,  or  to  derive  benefit  in  its  own 
corporate  capacity  from  the  use  thereof,  by  way  of  tolls  or  other- 
wise, the  city  or  town  is  liable,  as  any  other  corporation  would  be, 
for  any  injury  done  to  any  person  in  the  neglig(  nt  exercise  of  the 
powers  so  conferred.  Henley  v.  Lyme,  5  Bing.  91 ;  S.  C,  3  B.  &  Ai 
77 ;  1  Scott,  29 ;  1  Bing.  (N.'  C.)  222 ;  2  CI.  &  Fin.  331 ;  8  Bligh  (N. 
8.)  690 ;  Weei  v.  Brockport,  16  N.  Y.  161,  note ;  Weightvian  v. 
Washvufton,  1  Black,  39;  Nebraska  City  v.  Campbell,  2  xA^b^O^ 
Terley,  C.  J.,  in  Eastman  v.  Meredith,  36  N.  II.  289,294;  Met- 
CALP,  J.,  in  Bigelow  v.  Randolph,  14  Gray,  543 ;  Child  v.  Boston,  4 
AUen,  4U  51. 

iSo  where  a  municipal  corporation  holds  or  deals  with  property  as 
Its  own,  not  for  the  direct  and  immediate  use  of  the  public,  but  for 
its  OWL  benefit,  by  receiving  rents  or  otherwise,  in  the  same  way  as 
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a  priyate  owner  might,  it  is  liable  to  the  same  extent  as  he  would 
be,  for  the  negligent  management  thereof  to  the  injury  of  others. 
In  Thayer  y.  Bostorif  19  Pick.  511,  it  was  held  that  a  city  was  liable 
for  the  acts  of  its  agents,  previously  authorized  or  afberward  rati- 
fied by  the  city,  in  obstructing  a  highway  to  the  special  and  peculiar 
injury  of  an  individual,  by  erecting  buildings  under  a  claim  of  title 
in  the  fee  of  the  land,  for  which  the  city  received  rent  In  Anthony 
V.  Adams,  1  Mete  284,  cited  for  the  defendant,  the  town  was  held 
not  liable,  solely  because  the  act  which  occasioned  the  injury  was 
one  which  the  town  had  not  authorized,  and  was  not  required  by 
law  to  da  In  Bailey  v.  New  Yorky  3  Hill,  631,  Chief  Justice  Nbl- 
BOK  clearly  stated  the  distinction  between  acts  done  by  a  city  or 
town  as  a  municipal  or  public  body,  exclusively  for  public  purposes,, 
and  those  done  for  its  own  private  advantage  or  emolument ;  and 
assumed,  as  unquestionable,  that  ^'  municipal  corporations,  in  their 
private  character  as  owners  and  occupiers  of  lands  and  houses,  are 
regarded  in  the  same  light  as  individual  owners  and  occupiers  and 
d«iltwith  accordingly.*'  In  Pittsburgh  v.  (?rier,  22  Penn.  St  64,  & 
city  was  held  liable  to  a  private  action  for  an  injury  suffered  by  an 
individual  by  reason  of  a  defect  in  a  wharf,  of  which  the  city  had 
the  exclusive  control,  and  for  the  use  of  which  it  received  wharfage* 
In  Eastman  v.  Meredith,  36  N.  H.  295,  296,  Chief  Justice  Perlbt 
said:  ^  Towns  and  other  municipal  corporations,  including  counties 
in  this  State,  have  power,  for  certain  purposes,  to  hold  and  manage 
property,  real  and  personal ;  and  for  private  injuries,  caused  by  the 
improper  management  of  their  property,  as  such,  they  have  been 
held  to  the  general  liability  of  private  corporations  and  natural 
persons  that  own  and  manage  the  same  kind  of  property/'  ^'  So 
£Eur  as  they  are  the  owners  and  managers  of  property,  there  would 
seem  to  be  no  sound  reason  for  exempting  them  from  the  general 
maxim  which  requires  an  individual  so  to  use  his  owu  that  he  shall 
not  injure  that  which  belongs  to  another."  And  in  Merney  DorH 
Trustees  v.  Gibbs,  11  H.  L.  C.  687 ;  S.  C,  Law  Rep.,  1  H.  U  93 ;  the 
house  of  lords,  upon  an  elaborate  revision  of  the  English  cases^ 
held  that  the  trustees  of  the  docks  at  Liverpool,  incorporated  by 
act  of  parliament  for  the  purpose  of  making  and  maintaining  docks 
and  warehouses  for  the  use  of  the  public,  with  authority  to  receive 
rates  for  such  use,  which  were  to  be  applied  exclusively  to  the 
maintenance  of  the  docks  and  warehouses  and  the  payment  of  the 
debt  incurred  in  their  construction,  were  liable  to  an  action  by  an 
Vol.  m.  — 62 


Digitized  by 


Google 


490  MASSACHUSETTS, 

Oliver  y.  Woroeeter. 

indiyidaal  for  an  injury  to  his  yessel  in  entering  one  of  the  dock% 
by  striking  upon  a  bank  of  mad  which  their  servants  and  agents 
had  negligently  suffered  to  accumulate  at  and  about  the  entranceu 
In  the  case  at  bar  it  appears  from  the  report  of  the  learned  judge, 
who  presided  at  the  second  trial,  that  the  evidence  tended  to  show 
that  the  plaintiff,  while  walking,  using  due  care,  upon  a  footpath 
which  had  been  used  by  the  public  for  more  than  twenty  years,  and 
had  been  laid  out  and  graded  from  time  to  time  and  prepared  and 
cared  for  by  the  town  and  city  of  Worcester,  and  was  within  the 
public  common  which  had  been  used  by  the  inhabitants  of  the  town 
for  a  much  longer  period,  fell  into  a  deep  excavation,  made  by  direc- 
tion of  a  joint  committee  of  the  city  council,  under  the  authority 
and  at  the  expense  of  the  city,  in  the  course  of  repairing  and  improv- 
ing a  building  standing  within  the  common,  used  by  the  city  prin- 
cipally for  municipal  purposes,  but  a  substantial  portion  of  which, 
both  before  and  after  the  time  of  the  accident,  the  city  leased,  and 
received  rent  for,  either  from  private  persons  or  from  the  county, 
and  which  was  therefore  held  and  used  by  the  city,  not  for  munici- 
pal purposes  exclusively,  but  in  considerable  part  as  a  source  of  rev- 
enue; and  that  this  excavation  was  within  a  few  feet  of  the  build- 
ing, and  was  carelessly  left  unguarded.  If,  in  the  course  of  repair- 
mg  this  building,  the  servants  and  agents  of  the  city,  acting  by  its 
authority,  negligently  suffered  the  adjoining  land  within  its  control 
to  be  in  a  dangerous  condition,  without  proper  notice  to  persons 
exposed  to  the  danger,  coming  there  rightfully  under  an  implied 
invitation  and  license,  and  using  due  care,  the  city  was  responsible, 
as  any  private  owner  would  be,  for  an  injury  sustained  by  such  a 
person  by  reason  of  such  negligence ;  and  it  is  immaterial  whether 
the  title  in  the  land  was  or  was  not  in  the  defendant  Carleton  v. 
Franconia  Iron  £  Steel  Co^  99  Mass.  216.  The  case  should  there- 
fore  have  been  submitted  to  the  juiy. 

New  trial  orderedL 
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SpooKBBy  appellant,  t.  Houcis. 

YiaiMMt.ooa) 

Oom90nimi  itf  Helen  properiif^liMti^ 

Certain  coapons  of  United  States  bonds,  belonging  to  S.,  bad  been  stolen  from 
blm,  and  delirered  bj  one  who  received  them  from  the  thief  to  H.,  and  bj 
him,  acting  as  agent  and  in  good  faith  without  gross  negligence,  sold  and 
turned  into  monej  whidi  he  paid  to  the  person  from  whom  he  receired  them. 
EMt  thai  H.  was  not  liable  to  S.  for  their  conversion. 

Action  in  tort  to  recover  the  value  of  certain  coupons  of  United 
States  bonds  bearing  interest  and  payable 'to  bearer  in  gold.  The 
coupons  were  alleged  to  have  been  converted  to  the  defendant's  use. 

The  facts  in  the  case  appear  in  the  opinion. 

P.  Simmons,  for  plaintiff  (appellant). 

£w  W.  Howes,  for  defendant 

Qray,  J.  This  is  an  action  of  tort,  in  the  nature  of  trover,  for 
certain  coupons  of  United  States  bonds,  alleged  in  the  declaration 
to  be  the  property  of  the  plaintiff  and  to  have  been  converted  by  the 
defendant  to  his  own  use.  The  undisputed  evidence  at  the  trial 
showed  that  the  bonds  had  belonged  to  the  plaintiff,  and  had  been 
stolen  from  him,  and  delivered  by  one  who  received  them  from  the 
thief  to  the  defendant,  and  by  him  sold  and  turned  into  money, 
which  he  is  admitted  to  have  paid  over  to  his  principaL  But  the 
jury  have  found  that  in  so  doing  the  defendant  acted  only  as  agent  of  * 
the  person  from  whom  he  received  them,  and  did  not  know,  and  was 
not  guilty  of  gross  negligence  in  not  knowing,  that  that  person  had 
come  dishonestly  by  them.  It  does  not  appear  that  the  plaintiff  ever 
demanded  of  the  defendant  either  the  coupons  or  their  proceeds,  or 
that  the  defendant  personally  derived  any  benefit  from  his  acts. 
The  principal  question  in  the  case  is,  whether,  under  these  circum- 
stances, he  is  liable  in  this  action.  This  is  an  important  question, 
and  has  received  great  consideration  from  the  court 

An  action  of  tort  for  the  conversion  of  personal  property,  under 
our  present  system  of  pleading,  requires  such  evidence  to  support  it 
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as  would  have  proved  a  conyersion  in  an  action  of  trover  at  com* 
'  mon  law ;  and  cannot  be  maintained  without  proof  that  the  defen- 
dant either  did  some  positive  wrongful  act  with  the  intention  to 
appropriate  the  property  to  himself  or  to  deprive  the  rightful  owner 
of  it,  or  destroyed  the  property.  Fouldes  v.  WillougAby,  8  M.  &  W* 
540;  Heald  v.  Carey,  11  0.  B.  977 ;  Gen.  Sts.,  ch.  129,  §  81 ;  Robin- 
son V.  Austin,  2  Gray,  564 ;  Loring  v.  Mukahy,  3  Allen,  576 ;  Par- 
kef*  V.  Lombard,  100  Mass.  405.  In  the  last  case,  Mr.  Justice  Hoab 
says,  that  if  a  bailee,  being  intrusted  with  the  possession  merely, 
transfers  the  possession  accofding  to  the  directions  of  the  person 
from  whom  he  received  it,  without  notice  of  any  better  title,  and 
without  undertaking  to  convey  any  title,  this  does  not  appear  to 
have  been  held  any  evidence  of  a  conversion;  and  cites  StrickbmdY^ 
Barrett,  20  Pick.  415,  and  Leonard  v.  Tidd,  3  Mete.  6.  So  where  chat- 
tels were  delivered  by  the  owner  to  a  bailee,  with  the  right  to  pur- 
chase them  by  paying  a  certain  price,  so  that  he  had  the  actual  legal 
and  rightful  possession,  although  he  had  not  performed  the  con- 
dition on  which  he  was  to  have  the  absolute  title,  and  he  sold  them 
to  a  third  person,  who  resold  them  before  any  demand  made  upon 
him  and  without  notice  of  the  agreement  between  his  vendor  and 
the  original  owner,  he  was  held  not  to  be  liable  to  the  latter  in  tro- 
ver. Vincent  v.  Cornell,  13  Kck.  294;  see,  also,  Day  v.  Bassett,  ante, 
445.  And  trover  will  not  lie  against  a  servant  for  taking  goods  by 
his  master's  command  and  for  his  master's  use,  when  the  command 
is  not  to  do  an  apparent  wrong,  and  the  servant's  possession  is  law- 
ful   Bui.  N.  P.  47 ;  Powell  v.  Hoyland,  6  Exch.  67. 

In  the  case  of  a  side  of  goods,  indeed,  the  purchaser  is  bound  to 
look  to  his  title,  and,  if  he  obtains  them  from  one  who  is  not  the 
lawful  owner  or  his  authorized  agent,  cannot  hold  them  against  hinu 
2  Kent's  Com.  (6th  ed.)  324.  If  the  goods  have  been  stolen,  the  prop- 
erty does  not  pass  by  delivery,  and  ai  person  who  derives  his  title 
from  the  thief  gains  no  rights  as  against  the  lawful  owner,  and  if  be 
either  refuses  upon  demand  to  deliver  them  up,  or  sells  them  and 
turns  them  into  money,  or  otherwise  converts  them  to  his  own  use, 
he  is  liable  to  the  lawful  owner  in  trover.  Dame  v.  Baldwin,  8 
Mass.  518;  HecJcel  v.  Lurvey,  101  id.  344.  Upon  this  principle, 
it  is  held  that  an  auctioneer,  who  receives  and  sells  stolen  goods,  not 
knowing  nor  having  reason  to  believe  that  they  were  stolen,  or  a- 
person  who  in  good  faith  buys  a  stolen  horse,  and  afterward  exer- 
cises dominion  over  him  by  letting  him  to  a  third  person,  is  liabler 
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to  the  rightfal  owner  in  troyer,  without  a  previous  demand.  Hoff- 
man v.  Carow,  22  Wend.  285 ;  Coles  y.  Clark,  3  Gush.  399 ;  Otlmore 
y.  Newton,  9  Allen,  171.  Yet  eyen  in  the  case  of  stolen  goods,  a 
mere  naked  bailee,  who  does  not  act,  and  has  no  intent,  to  conyert 
them  into  his  own  use,  or  withhold  them  from  the  owner,  and, 
before  any  demand  made  upon  him,  delivers  them  back  to  the  per* 
son  from  whom  he  received  them,  is  not  guilty  of  a  conversion, 
although  he  knew  that  they  were  stolen.  Loring  v.  MulcaJiyf  3 
Allen,  575. 

But  in  the  opinion  of  a  majority  of  the  courts  the  coupons  in  ques- 
tion do  not  stand  upon  the  same  ground  as  chattels.  They  were 
negotiable  promises  for  the  payment  of  money,  issued  by  the  govern- 
ment, payable  to  bearer  and  transferable  by  mere  delivery,  without 
assignment  or  indorsement  They  are,  therefore,  not  to  be  con- 
sidered as  goods,  but  as  representatives  of  money,  and  subject  to  the 
same  rules  as  bank  bills  or  other  negotiable  instruments  payable  in 
money  to  bearer.  Wookey  v.  Pole,  4  B.  &  Aid.  1 ;  Orogier  v.  i/w- 
vilUy  4  D.  &  R  641 ;  S.  C,  3  B.  &  0.  45 ;  Conwionwealih  v.  Emigrant 
Industrial  Samngs  Bank,  98  Mass.  12.  The  rule  of  caveat  emptor 
does  not  apply  to  them.  It  is  now  well  settled  that  the  bearer  of  a 
bank  bill  which  has  been  stolen  from  the  bank  may  recover  tlie 
amount  from  the  bank  unless  it  is  proved  that  he  did  not  take  it  in 
good  faith  and  for  valuable  consideration,  and  that  his  knowledge 
of  suspicious  circumstances  is  immaterial,  unless  amounting  to 
proof  of  want  of  good  faith.  Worcester  Oo.  Bank  v.  Dordiester  and 
Hilton  Bank,  10  Gush.  488 ;  Wyer  v.  Dorchester  and  Milton  Bank,  11 
id.  51 ;  Jiapliael  v.  Bank  of  England,  17  G.  B.  161.  And,  accord- 
mg  to  the  great  weight  of  authority,  the  same  rule  applies  to  bills 
of  exchange  or  promissory  notes  payable  to  bearer.  Goodman  v. 
Simonds,  20  How.  343. 

The  jury  have  found  that  the  defendant  took  these  coupons  in 
good  faith,  without  gross  negligence,  and  as  agent  of  his  employer. 
He  thus  acquired  a  lawful  possession  of  them,  which  was  no  evi- 
dence of  a  conversion.  He  then,  before  any  demand  or  notice  from 
the  rightful  owner,  transferred  them  by  delivery,  and  exchanged 
them  for  money,  the  amount  of  which  he  paid  over  to  his  employer. 
This  cose  does  not  present  the  question  whether  the  defendant  could 
have  been  held  liable  to  the  rightful  owner  for  the  coupons  or  the 
proceeds  while  in  his  own  hands,  nor  whether  he  could  be  held  to 
have  paid  value  for  them.    The  single  question  is,  whether  he  has 
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been  guilty  of  a  wrongful  conversion,  and,  considering  the  nature  of 
the  instruments^  and  the  fact  that  the  defendant  was  acting  in  good 
faith,  without  gross  negligence,  as  agent  only,  without  himself 
receiring  any  benefit  from  the  transaction,  a  majority  of  the  court  ii 
of  opinion  that  neither  taking  the  coupons  by  delivery,  transferring 
them  by  delivery,. nor  paying  over  the  proceeds  to  his  employer,  con- 
stituted a  conversion  for  which  he  can  be  held  liable  in  an  action  of 
tort  in  the  nature  of  trover.  Addison  on  Torts  (3d  ed.),  317.  The 
instructions  to  the  jury  were  therefore  quite  favorable  enough  to 
the  plainti£ 

The  letter  admitted  against  the  objection  of  the  plaintiff  was 
competent  evidence  of  the  manner  in  which,  and  the  circumstances 
under  which,  the  defendant  received  the  coupons,  although  it  did 
Dot  of  itself  prove  that  it  was  written  by  his  employer. 

J^cctpiions  ovmruUd. 


Tkajtok  y.  Hawes. 

dOSMMikfiBS.) 

Deed  offireehM  U>  take  effect  infiOwre. 

A  deed  of  land,  reciting  a  pecuniary  consideration  and  to  take  effect  after  the 
decease  of  the  grantor,  upon  condition  of  certain  services  to  he  rendered 
him,  may  he  maintained  as  a  covenant  to  stand  seised  to  the  grantee's  use, 
notwithstanding  the  ahsence  of  the  relation  of  blood  or  marriage  hetween 
the  grantor  and  grantee. 

AcnoN  in  ejectment  The  demandant  of  the  premises  clajmed 
title  by  virtue  of  a  deed  dated  August  10, 1861.  By  this  deed  Sam* 
uel  Hawes,  "  in  consideration  of  $650,'^  conveyed  to  the  demandant, 
her  heirs  and  assigns,  the  premises  in  question  habendum  to  her  and 
her  heirs  and  assigns  forever,  ^  after  my  decease,  upon  condition 
that  she  continues  to  keep  my  house  and  take  care  of  me  during  my 
natural  life,  or  her  own  natural  life,  if  she  dies  first^  The  deed 
contained  the  usual  covenants  of  a  deed  of  warranty,  in  the  oommoQ 
form.    There  was  no  relation  of  blood  or  marriage  between  the  par 
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ties  to  the  deed.  The  grantor  died  January  14, 1864 ;  and  this  suit 
was  commenced  April  27,  I8689  against  one  of  the  heirs,  who  was 
the  tenant  of  the  premises,  claiming  title  to  one  undivided  fourth. 
At  the  trial  the  tenant  insisted  that  the  deed  was  invalid  as  convej* 
log  a  freehold  to  commence  in  future,  and  that  it  could  not  be  sus- 
tained as  a  covenant  to  stand  seized  to  demandant's  use  foir  want  of 
a  consideration  of  blood  or  marriage ;  but  the  judge  did  not  so  rule. 
The  demandant  proceeded  to  show  that  the  $650  recited  in  the  deed 
was  an  actual  d.ebt  which  she  released  to  the  grantor  at  the  time  the 
deed  was  executed  and  delivered;  and  that  the  premises  were  not 
worth,  at  the  date  of  the  deed,  more  than  that  sum.  The  tenant 
proceeded  to  show  that  the  services  to  be  performed  in  the  future 
were  the  only  consideration  for  the  deed.  The  demandant  was 
allowed,  under  objection,  to  testify  as  a  witness  generally  in  his  own 
behal£    Verdict  for  the  demandant,  and  the  tenant  appealed. 

W.  CoUmmf  for  tenant  (appellant). 

E.  Ames,  for  demandant 

Wells,  J.  The  demandant  is  grantee  m  a  deed  of  warranty  m 
the  common  form,  which  recites  a  pecuniary  consideration  paid, 
habendum  to  the  grantee,  her  heirs  and  assigns  forever,  after  the 
decease  of  the  grantor,  upon  condition  of  certain  services  to  be  ren- 
dei^  to  him.  There  waiB  no  relation  of  blood  or  marriage  between 
the  grantor  and  grantea  The  grantor  has  since  died,  and  the  suit 
is  against  one  of  his  heirs.  The  tenant  insists  that  the  deed  is 
invalid  as  conveying  a  i^hold  to  commence  in  fuiuro,  and  that  it 
cannot  be  sustained  as  a  covenant  to  stand  seized,  for  want  of  a  con- 
sideration of  blood  or  marriage. 

This  position  of  the  tenant  we  understand  to  be  in  accordance 
with  the  law  of  England.  It  has  always  been  held  that  a  feofitoent, 
or  other  conveyance  deriving  its  operation  from  the  common  law, 
cannot  be  made  to  take  effect  in  future.  The  same  rule  is  applied 
in  England  to  a  ^^  bargain  and  sale,"  which  derives  its  operation 
from  the  statute  of  uses.  Stat  27  Hen.  VIII,  ch.  10.  Although  the 
owner  of  a  remainder,  or  future  interest  in  lands,  may  convey  his 
interest  by  bargain  and  sale ;  yet  the  sale  of  a  future  interest,  by 
one  having  the  present  legal  estate,  requires  either  that  he  should 
in  the  m^an  time  hold  that  legal  estate  to  support  the  future  use } 
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which  is,  by  constrnctiony  a  covenant  to  stand  seized ;  or  else  that 
the  bargainee  should  hold  the  estate  for  the  use  of  the  bargainor 
until  the  time  arrive  for  his  own  interest  to  take  effect ;  which  would 
be  a  use  limited  upon  a  use,  and  not  sustainable  under  the  rule  in 
respect  to  the  limitation  of  uses.  A  bargain  and  sale  is  construed 
to  imply  the  present  transfer  of  the  bargainor's  interest,  and  not  the 
limitation  of  a  future  interest  out  of  his  estate. 

It  has  also  been  uniformly  held  in  England,  ever  since  the  statute 
of  use^  was  passed,  or  rather  since  the  statute  of  enrollments  (Stat 
27.  Uen.  VIII,  ch.  16),  that  a  covenant  to  stand  seized  can  be  sus- 
tained only  by  a  consideration  of  blood  or  marriage. 

In  this  country  there  is  much  confusion  and  uncertainty  in  the 
law  upon  this  subject,  whether  sought  in  the  announcements  of 
judicial  opinion  or  in  the  discussions  of  text-writers.  The  doctrine 
that  a  bargain  and  sale,  as  well  as  a  common-law  conveyance,  is 
invalid  to  create  a  future  interest  in  lands  of  the  grantor,  has  been 
recognized  and  repeatedly  declared  t^  be  the  law  in  Massachusetts. 
WaULs  V.  WalliSy  4  Mass.  135 ;  Pray  v.  Pierce,  7  id.  381 ;  Welsh  v. 
Foster,  12  id.  93 ;  Parker  v.  Nichols,  7  Pick.  Ill ;  Oale  v.  Oobum, 
18  id.  397;  Brewer  v.  Hardy,  22  id.  376;  also,  in  Maine,  Emery  v. 
Chase,  5  Greenlf.  232 ;  Harden  v.  Chase,  32  Me.  329.  In  several 
of  the  cases  above  cited,  as  well  as  in  Miller  v.  Ooodwin,  8  Gray,  542, 
the  court  may  be  said  to  have  impliedly  recognized  the  doctrine 
that  a  covenant  to  stand  seized  requires  a  consideration  of  blood  or 
mai'riage,  by  looking  to  the  existence  of  such  a  fact  in  the  case  for 
the  support  of  the  deed,  notwithstanding  the  recital  of  a  pecuniary 
consideration  in  the  deed  itself.  But  we  are  not  aware  that  the 
court  has  ever  declared  such  a  consideration  to  be  necessary.  In 
Parker  v.  Nichols,  7  Pick.  Ill,  Mr.  Justice  Putnam,  after  pointing 
out  the  existence  of  the  relation,  remarks :  "  So  that,  if  it  were  nec- 
essary in  this  Stat«,  as  it  seems  to  be  in  England,  to  prove  a  consid- 
eration of  blood  or  marriage  to  8up]>ort  a  covenant  to  stand  seized 
to  useSt  it  might  be  presumed.''  This  sentence  is  also  quoted  by 
Chief  Justice  Shaw  in  the  case  of  Gale  v.  Coburn,  18  Pick.  397, 402. 

In  New  York,  the  doctrine  that  a  deed  of  bargain  and  sale  cannot' 
be  made  to  take  effect  infvturo,  is  regarded  by  Mr.  Justice  Lewis, 
in  Jackson  v.  Dunsbagh,  1  Johns.  Cas.  91,  as  resulting  only  from  the 
English  statute  of  enrollments,  and  therefore  not  to  prevail  in  that 
State.  This  opinion  is  approved  in  Jackson  v.  Stoart,  20  John&  85, 
though  in  neither  case  was  it  essential  to  the  judgment.    It  is  dis- 
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tinctlj  annonnced,  howeyer,  in  Jackson  y.  McKennjff  8  Wend.  288, 
and  in  Sogers  y.  JSagle  Fire  Co.,  9  id.  611.  It  is  held,  however, 
in  New  York,  that  a  consideration  of  blood  or  marriage  is  abso- 
Intcly  essential  to  the  validity  of  a  coTenaat  to  stjmd  seised.  Jaeh^ 
son  y.  Sebriiigy  16  Johns.  515;  Jackson  v.  Cadwellj  1  Cow.  622; 
Jackson  v.  Ddancey,  4  id.  427. 

The  courts  in  New  Hampshire  follow  the  New  York  decisions. 
French  v.  French,  8  N.  H.  234;  Underwood  y.  CampbeU,  14  id.  898 ; 
Bell  T.  Scammon,  15  id.  381. 

The  doctrine  is  said  to  be  founded  upon  the  peculiar  domestic 
character  of  this  species  of  conyeyance.  4  Eenfs  Com.  (6th  ed.)  498. 
In  Jackson  y.  Sebring,  16  Johns.  515,  the  learned  chancellor  gi^es 
this  remarkable  account  of  it :  ^^'A  covenant  to  stand  seised  is  a 
peculiar  species  of  conveyance,  confined  entirely  to  family  connec- 
tions, and  founded  on  the  tender  considerations  of  blood  or 
marriage.  No  use  can  be  raised  for  any  purpose,  in  favor  of  a  per* 
son  not  within  the  influence  of  that  consideration.  There  is  no 
cold,  selfish,  calculating  motive  to  contaminate  the  contract,  nor  is 
the  conveyance  to  be  profaned  by  the  footstep  of  a  stranger.'' 
Nevertheless,  it  is  said  (4  Eenf  s  Com.  [Cth  ed.]  493),  that  ^^  the  exis- 
tence of  another  consideration,  in  addition  to  that  of  blood  or 
marriage,  will  not  impede  the  operation  of  the  deed."  The  law 
does  indeed  recognize  the  natural  affections,  and  the  mutual  obliga- 
tion of  support  which  springs  fh>m  the  family  relations,  as  affording 
a  good  and  meritorious  consideration,  sufficient  for  a  deed  of  con- 
veyance. But  that  a  form  of  conveyance  should  be  so  consecrated 
by  a  mere  sentiment  that  it  cannot  be  permitted  to  operate  between 
any  parties  other  than  relatives,  nor  upon  a  pecuniary  consideration, 
would  be  an  anomaly,  of  which  the  law  should  not  be  suspected 
upon  slight  grounds.  Upon  every  principle  of  the  law  of  con- 
tracts, money  is  a  sufficient  consideration  for  the  support  of  any 
contract  whatever,  so  far  as  its  validity  depends  upon  a  considera- 
tion, as  such. 

It  is  important,  therefore,  to  examine  the  source  of  the  distinction 
between  covenants  to  stand  seised  and  other  contracts  and  convey- 
ances, in  relation  to  the  consideration  upon  which  they  are 
supported.  That  such  a  distinction  does  exist  in  the  English  law 
is  without  question ;  and  its  assertion  appears  in  the  text  of  Mr. 
Greenleaf 's  edition  of  Cruise  on  Eeal  Property,  title  32,  chapter  2, 
section  41,  and  chapter  10,  section  12,  without  explanation,  other 
Vol,  m.— 68 
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than  a  reference  to  the  case  of  Wehh  v.  Foster,  VZ  Mass.  93.  Sec- 
tion 23  of  the  latter  chapter,  which  is  section  25  of  the  corresponding 
chapter  of  Cruise's  Digest,  is  as  follows :  "  Where  a  deed  is  made  in 
consideration  of  a  sum  of  money,  it  will  not  operate  as  a  covenant 
to  stand  seiBed."  In  a  note,  Mr.  Greenleaf  states  that  "  the  contrary 
is  law  in  the  United  States;  the  reasons  for  the  English  rule  not 
existing  here." 

In  2  Washb.  on  Real  Prop.  (Ist  ed.)  G05,  it  is  said :  "  The  differ- 
ence, theoretically,  between  a  bargain  and  sale  and  a  covenant  to 
stand  seised,  consisted  in  the  consideration  out  of  which  the  use 
was  raised  to  which  the  law  united  the  seisin ; "  although  "  this 
distinction  seems  to  have  been  sometimes  lost  sight  of  by  the 
courts.'*  See,  also,  id.  613,  pi.  1).  The  author  suggests  that  the 
decisions  in  this  country,  giving  effect  to  conveyances  of  land  in 
futuro  by  deed  of  bargain  and  sale,  amount  only,  in  reality,  to 
holding  that  estates  may  be  created  by  covenant  to  stand  seised 
upon  a  valuable  consideration.    See  id.  124,  pi.  25 ;  616,  pL  14-16. 

In  Welsh  v.  Foster ,  12  Mass.  93,  Mr.  Justice  Jackson  uses  this 
language :  *^  The  principle,  then,  seems  to  be,  that  a  man  may  con- 
vey his  land  by  a  covenant  to  stand  seised  thereof  to  the  use  of 
another,  either  for  certain  good  considerations,  or  for  a  valuable 
consideration ;  but  in  the  latter  case  the  conveyance,  being  in  effect 
a  bargain  and  sale,  must  have  all  the  other  requisites  and  qualities 
of  a  bargain  and  sale.  One  of  these  qualities  is,  that  it  must  be  to 
the  use  of  the  bargainee  and  that  another  use  cannot  be  limited  on 
that  use ;  from  which  it  follows,  that  a  freehold  to  commence  in 
futuro  cannot  be  conveyed  in  this  mode ;  as  that  would  be  to  make 
the  bargainee  hold  to  the  use  of  another,  until  the  future  freehold 
should  vest."  He  proceeds  to  say  that  the  English  statue  of  enroll- 
ments (27  Hen.  VIII,  ch.  16)  has  never  been  adopted  here ;  but 
does  not  say  how  far  or  in  what  manner  the  Englidi  rule  of  law  is 
modified  by  the  absence  of  that  statute  provision;  and  the  case 
under  consideration  was  disposed  of  upon  another  independent 
ground. 

We  are  satisfied,  however,  that  the  distinction  between  a  deed  of 
bargain  and  sale  and  a  covenant  to  stand  seised,  so  far  as  it  requires 
for  the  validity  of  the  latter  a  consideration  of  blood  or  marriage^ 
is  artificial  and  constructive,  depending  entirely  upon  the  statute 
of  enrollments,  and  having  no  pretext  for  continued  ?xist6iioe 
where  the  provisions  of  that  statute  do  not  apply. 
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Prior  to  the  statute  of  uses,  deeds  of  b^tlrgam  and  sale  and  of  coven- 
ant  to  stand  seised  did  not  operate  to  convey  the  title,  but  only  the 
right  to  the  beneficial  use.  As  affecting  the  land  itself,  they  were 
regai'ded  as  executory  or  unexecuted  contracts.  At  law,  they  were 
of  no  force  as  conveyances.  In  equity  they  were  enforced  by 
requiring  him  in  whom  was  the  legal  title  to  hold  that  title  for  the 
benefit  of  him  to  whom  the  right  of  use  had  thus  been  transferred. 
A  bargain  and  sale  implies  the  sale  and  transfer  of  an  interest  exist- 
ing at  the  time  in  the  bargainor,  whether  in  possession,  or  in  remain- 
der or  expectancy.  A  covenant  to  stand  seised  implies  the  creation 
of  a  new  interest  in  the  bargainee  out  of  the  estate  of  the  bargainor. 
In  either  case,  the  bargainor,  having  the  legal  title,  was  held  to  stand 
seised  to  the  use  of  the  bargainee :  in  the  covenant  to  stand  seised, 
because  such  was  the  nature  of  his  contract,  either  in  express  terms 
or  by  the  judicial  interpretation ;  in  the  bargain  and  sale,  because 
the  court  imposed  it  upon  him  as  an  obligation  resulting 
from  his  sale  of  the  use,  and  necessary  to  give  it  effect.  That  con- 
struction was  generally  adopted  which  was  best  calculated  to  give 
effect  to  the  instrument.  Whether  a  deed  belonged  to  the  one  class 
or  the  other  was  determined  by  the  nature  of  the  subject-matter  and 
the  apparent  intent  of  the  parties,  rather  than  by  the  form  of  fch<* 
instrument  Courts  of  equity,  however,  refused  to  be  moved  to 
interfere  actively  in  favor  of  a  mere  volunteer.  It  became  necessary, 
therefore,  in  all  cases,  to  show  that  the  deed  was  founded  upon  a  good 
consideration.  A  "bargain  and  sale'*  necessarily  involves  the  idea 
of  a  valuable  consideration.  A  covenant  to  stand  seised  does  not 
exclude  it.  But  the  courts  held  that  a  consideration  of  blood  or 
marriage  was  also  sufSciently  meritorious  to  sustain  a  deed  of  the 
latter  class. 

The  statute  of  uses  (27  Hen.  VIII,  ch.  10)  provided  that  the  legal 
title  should  follow  the  beneficial  interest,  and  vest  in  the  cestui  que  use 
"  after  such  quality,  manner,  form  and  condition  as  they  had  before 
in  or  to  the  use,  confidence  or  trust  that  was  in  them."  Under  this 
statute  it  would  seem  that  the  rules  affecting  the  consideration  and 
the  construction  of  instruments  would  remain  unchanged.  The 
law  simply  carried  the  legal  title  where  equity  placed  the  equitable 
right. 

The  statute  of  enrollments,  passed  during  the  same  year  (27  Hen. 
Vni,  ch.  16),  provided  that  no  lands  "  shall  pass  from  one  to  another, 
whereby  any  estate  of  inheritance  or  freehold  shall  be  mad%  or  take 
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eflfect,  or  any  use  thereof  to  be  made,  by  reason  only  of  any  bargain 
and  sale,  except  by  writing  indented,  sealed  and  enroUeo.'*  In 
applying  this  statute,  as  it  did  not  include  covenants  to  stand  seised, 
the  courts  found  it  necessary  to  construe  all  deeds  upon  valuable 
considerations  to  be  deeds  of  bargain  and  sale.  Otherwise  the  purpose 
of  the  statute  would  have  been  entirely  defeated;  because  a  deed  of 
bargain  and  sale,  in  form,  might  be  construed  as  a  covenant  to  stane 
seised,  as  it  was  in  effect,  and  had  always  been  construed  whenevei 
the  nature  of  the  case  required ;  and  a  deed,  in  form  of  a  covenant  to 
stand  seised,  would  operate  to  carry  into  effect  that  which  was  in  fact  a 
bargain  and  sale.  The  consequence  was,  that  all  deeds  founded  upon 
a  valuable  consideration  were  required  to  be  enrolled  in  order  to  be 
held  valid ;  and  as  they  could  be  enrolled  only  as  deeds  of  bargain  and 
sale,  it  was  held  that  they  must  take  all  the  characteristics  of  a  bar- 
gain and  sale,  according  to  the  construction  which  had  always  been 
put  upon  that  form  of  transfer.  Covenants  to  stand  seised  upon  con- 
sideration of  blood  or  marriage  continued  to  be  good* without  enroll- 
ment, and  were  effectual  to  convey  the  legal  title  under  the  statute 
of  uses.  But  they  could  not  be  aided  by  a  valuable  consideration, 
because,  under  the  construction  of  the  statute  of  enrollments,  that 
had  no  effect  except  to  show  a  bargain  and  sale,  void  if  not  enrolled, 
and  operating  if  enrolled  only  as  a  bargain  and  sale.  Hence  it  became, 
and  has  ever  since  remained,  the  settled  law  of  England,  that  covenant 
to  stand  seised  upon  a  valuable  consideration,  without  the  relation 
of  blood  or  marriage,  is  of  no  effect  to  pass  title  to  lands. 

Another  peculiarity  of  English  law  may  have  some  bearing  upon 
the  question  we  are  considering,  namely,  that  a  voluntary  convey* 
ance,  where  there  is  no  such  relation  of  blood  or  marriage,  is  void, 
not  only  against  creditors  but  also  against  subsequent  purchasers  for 
value,  even  with  notice  of  the  prior  deed. 

The  English  statute  of  enrollments  has  no  application  to  thia 
country.  In  Massachusetts,  all  deeds  of  land  are  required  to  be 
recorded  alike.  A  deed  of  itself  imports  a  consideration.  The 
recital  of  a  consideration  is  conclusive  for  the  purpose  of  support- 
ing the  deed  against  the  grantor  and  his  heirs.  A  voluntary  con- 
veyance or  gift  to  a  stranger  is  good  against  the  grantor  and  his 
heirs.  It  is  also  good  against  a  subsequent  purchaser  for  value,  in 
•the  absence  of  actual  fraud.  Beal  v.  WarreUy  2  Gray,  447.  The 
reason  for  distinguishing  between  a  deed  of  bargain  and  sale  and  a 
covenant  to  stand  seized,  on  the  ground  of  the  nature  of  the  consid 
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eration,  does  not  exist  here.  Between  the  grantor  and  his  heirs  and 
the  grantee,  in  a  controversy  respecting  the  title,  theru  is  no  ques* 
tion  open  in  relation  to  the  nature  or  existence  of  the  considera- 
tion ;  unless  it  be  in  connection  with  a  charge  of  fraud  in  procuring 
the  execution  of  the  deed.  It  is  the  duty  of  the  court  to  seek  by 
construction  to  maintain  rather  than  to  defeat  the  operation  of  the 
deed.  In  case  of  a  deed  to  take  effect  at  the  decease  of  the  grantor, 
there  being  nothing  to  the  contrary  in  the  statutes  or  in  the  rules 
of  law  applicable  to  this  commonwealth,  it  is  the  duty  of  the  court, 
in  accordance  with  the  foregoing  principles  of  construction,  to  giye 
to  the  deed  its  intended  operation,  by  construing  it  as  a  covenant  to 
stand  seized  to  the  use  of  the  grantee,  according  to  the  nature  of  the 
use  granted.  The  deed  in  the  present  case  may,  therefore,  be  prop* 
edy  maintained  as  a  covenant  to  stand  seized,  notwithstanding  the 
absence  of  the  relation  of  blood  or  marriage  between  the  grantor 
and  grantee. 

But  the  demandant  was  not  a  competent  witness  to  prove  per- 
formance of  the  condition  upon  which  the  deed  was  given.  The 
deed  was  the  contract  in  issue  and  on  triaL  It  constituted  the  title 
on  which  the  demandant  rested  her  claim  to  the  premises.  The 
plea  puts  that  title  distinctly  in  issue.  The  grantor,  "  one  of  the 
original  parties  to  the  contract,''  is  dead,  and  the  demandant  is  ^Hhe 
other  pariy.**  The  statute  excludes  her.  Gen.  Stats.,  ch.  131,  §  14 ; 
Straw  V.  Oreme,  14  Allen,  206 ;  Marony  v.  (yLaughlin,  ante,  184 
On  this  ground  a  new  trial  must  be  granted. 

Exceptions  sustained. 
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School  District  in  Medfield  v.  Boston,  Hartford  &  Erii 
R.  R  Go.y  appellants. 

aOC  Haas.  66S8.) 

Comnum  carrier -bipedal  eoniracL 

A  declaration  in  an  action  on  contract  alleged  tliat  the  defendants,  as  x>mmon 
carriers,  receired  the  plaintiffs'  goods  for  transportation  and  that  the  goods 
were  ii^ured  while  in  defendants'  custody  through  the  fault  of  the  defend- 
lints.  The  answer,  after  admitting  the  receipt  of  the  goods  for  transporta- 
tion by  the  defendants  as  common  carriers,  denied  that  the  goods  were 
injured  while  in  their  custody,  or  while  they  were  responsible,  or  by  their 
fault,  and  alleged  that  the  defendants  had  taken  reasonable  care  of  the 
goods  while  in  their  custody  and  that  they  were  not  responsible  for  the 
injury,  if  any,  because  by  special  contract  the  risk  of  injury  had  been 
assumed  by  the  plaintiffe.  Held,  that  upon  the  pleadings  actual  nogligenoe 
of  the  defendants  might  be  given  in  evidence ;  and  that  the  special  con- 
tract, if  alleged,  would  not  exempt  the  defendants  from  liability  for  injuries 
caused  by  their  own  negligence. 

Action  on  contract  The  facts  appear  in  the  declaration.,  answer 
and  bill  of  exception. 

Declaration.  ^^And  the  plaintiffs  say  that  the  defendants  are 
common  carriers  of  merchandise  oyer  their  railroad  from  Boston  to 
Medfield ;  that,  by  order  of  the  plaintiffs,  Gardner  Ghilson  delivered 
to  the  defendants,  as  such  common  carriers,  a  certain  cast-iron  cone 
(so-called)  for  a  furnace,  the  property  of  the  plaintiffs^  w?iich  the 
defendants  received,  as  snch  common  carriers,  and  agreed  to  deliver 
to  the  plaintiffs,  at  the  depot  of  the  defendants  in  Medfield,  for  a 
reasonable  compensation ;  that  said  cone  was,  when  received  by  the 
defendants,  whole,  sound  and  in  good  condition ;  that,  while  said 
cone  was  in  the  care  and  custody  of  the  defendants,  and  before  it 
was  delivered  to  the  plaintiffs,  as  aforesaid,  and  while  the  defendants 
were  responsible  therefor,  said  cone  was  broken  and  destroyed, 
through  the  fault  of  the  defendants  and  their  servants.'* 

Answer.  "  The  defendants  admit  that  they  received  foi  transpor- 
tation two  furnace  cones,  as  alleged,  and  that  said  cones  were  cracked 
01  fractured;  but  they  say  that  said  crack  or  fracture  in  said  cones 
existed  prior  to  their  receipt  by  the  said  corporation;  and  they  deny 
that  said  cones  were  whole  or  in  good  condition  when  so  received^ 
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(»r  that  while  said  cones  were  in  their  care  or  cnstody,  or  while  the 
defendants  were  responsible  therefor,  said  cones  were  broken,  de- 
stroyed or  injured;  and  they  deny  that  said  cones  were  in  any  way 
injured  or  destroyed  by  said  defendants  or  their  agents,  either  with 
or  without  fftult  on  their  part  And  the  defendants  further-say,  thai 
they  used  all  reasonable  and  proper  care  and  diligence  in  the  charge, 
management  and  handling  of  the  said  cones  while  in  their  possession 
and  under  their  control;  and  that,  even  if  they  were  broken  or 
iujured  while  so  in  their  possession,  still  the  defendants,  while 
in  the  exercise  of  such  reasonable  care  and  diligence,  were  nofc  liable 
for  such  injury,  if  any,  because,  by  notice  brought  home  to  the 
plaintiffs,  and  to  Gardner  Ghilson,  from  whom  the  defendants  re- 
oeired  the  same,  and  which  was  assented  to  by  them,  and  through 
the  special  contract  created  thereby,  as  well  as  by  the  low  rate  of 
freight  paid  for  the  carriage  of  said  cones,  the  same  were  taken  as 
castings  at  the  ownersf  risk  of  fracture  or  injury  during  the  course 
of  transportation,  loading  and  unloading.  And  the  defendants  deny 
that  they  owe  the  plaintiffs  the  sum  claimed  in  their  writ  and  decla- 
ration, or  any  other  sum  or  sums  whatsoever/' 

Btll  of  Exceptions.  ''This  was  an  action  against  the  defendants 
•8  common  carriers.  The  declaration  and  answer  may  be  referred 
to  as  a  part  of  the  bill  of  exceptions.  In  his  address  to  the  jury, 
the  counsel  for  the  plaintiffs  commenced  to  argue  on  the  question 
of  actual  negligence  on  the  part  of  the  defendants;  to  which  their 
counsel  objected,  on  the  ground  that  the  declaration  counted  only 
(m'  the  liability  asinsurers„and  not  on  negligence,  and  requested  the 
judge  to  sustain  his  objection.  The  judge  declined  so  to  do ;  and 
afterward  charged  the  jury  on  the  point  of  negligence,  stating  that 
for  this  the  road  would  be  liable,  even  if  the  jury  found  the  special 
contract  to  have  been  made,  and  directed  them  to  find  specially  on 
this  issue  of  actual  negligence.  The  jury,  through  their  foreman, 
stated  that  they  found  the  defendants  were  guilty  of  negligence. 
To  this  ruling  and  charge  of  the  court  the  defendants  exoepted." 

H.  F.  Smiih,  for  defendants  (appellants). 

W.  Colburn,  for  plain  tifik 

Orat,  J.  The  declaration  is  in  contract  against  the  defendants 
M  common  carriers.     It  alleges  '^hat  the  defendants,  as  common 
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carr]ei*s,  received  the  plaintiffs'  castings^  and  agreed  to  deliver  them 
to  the  plaintiffs  at  the  place  of  destination,  for  a  reasonable  com* 
pensation ;  and  that  the  castings,  while  in  the  care  and  custody  of 
the  defendants,  and  while  they  were  responsible  therefor,  were  broken 
and  destroyed  through  the  fault  of  the  defendants  and  their  servants. 
It  thus  in  substance  and  effect  alleges  that  the  defendants  as  common 
carriers  received  the  plaintiffs'  property  and  agreed  to  transport  it 
for  hire  to  its  destination,  and  that  it  was  injured  and  destroyed 
through  their  negligence.  The  form  of  the  declaration  is  not  to  be 
commended ;  but  it  was  not  demurred  to  in  the  court  below,  and 
cannot  therefore  be  objected  to  in  this  court  The  answer  admit» 
that  the  defendants  received  the  castings  for  transportation  as  al- 
leged in  the  declaration,  that  is  to  say,  as  common  carriers ;  and 
denies  that  the  castings  were  broken  or  destroyed  while  in  their  cam 
and  custody,  or  while  they  were  responsible  therefor,  either  by  the 
fault  of  themselves  or  their  agents,  or  otherwise.  The  defendants  at 
the  trial  objected  to  the  case  being  argued  to  the  jary  on  the  issue 
of  actual  negligence  on  their  part,  upon  the  very  ground  that 
the  declaration  counted  only  on  their  liability  as  insurers,  which 
is  as  much  as  to  say,  as  common  carriers.  And  their  bill  of  excep- 
tions states  that  it  was  an  action  against  them  as  common  carriers. 
It  is  not,  therefore,  open  to  them  now  to  deny  that  the  declaration 
sufSciently  charges  them  as  common  carriers  for  the  injury  of  the 
plaintiffs'  goods.  Alden  v.  Pearson,  3  Gray,  342;  Batchelder  v 
Batchdder,  2  Allen,  106. 

A  common  carrier  is  liable,  in  contractus  well  as  in  tort,  for  goodfr 
received  to  be  carried  by  him,  and  injured  either  by  the  negligence 
of  himself  or  his  servants,  or  by  any  other  cause,  except  the  act  of 
God  or  public  enemies.  In  a  declaration  in  contract  against  a  com- 
mon carrier,  it  is  common,  though  not  necessary,  to  allege  that  the 
goods  were  injured  by  the  negligence  of  himself  and  his  servants. 
Dale  V.  Hall,  1  Wils.  281 ;  Richards  v.  London,  Brighton  £  South- 
coast  Railway  Co.,  7  C.  B.  839 ;  2  Chit  PI.  (6th  Am.  ed.)  117.  And 
under  such  a  declaration  actual  negligence  may  be  given  in  evidence* 
In  Forward  v.  Pittard,  1  T.  R  33,  Lord  Mansfield  summed  up 
the  law  on  this  subject:  ^^  It  appears  from  all  the  cases  for  a  hun- 
dred years  back,  that  there  are  events  for  which  the  carrier  is  liable 
independent  of  his  contract  By  the  nature  of  his  contract  he  i» 
liable  for  all  due  care  and  diligence ;  and  for  any  negligence  he  ia 
suable  on  his  contract    But  there  is  a  further  degree  of  respond- 
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bilily  by  the  cnstom  of  the  reahn,  that  ia,  by  the  common  law ;  a 
earner  is  in  the  nature  of  an  insurer.''  And  in  TretU  £  Mersey 
NavigcUum  Co.  y.  Wood^  4  Dong.  291,  Mr.  Justice  Bulleb  said: 
'^Negligence  in  point  of  fact  should  in  general  be  proved^  but  negli* 
gence  in  point  of  law  is  sufficient  if  the  facts  proved  show  what  the 
law  calls  negligence.'*  See  also  Smith  v.  Home,  8  Taunt.  144 ;  S.  C, 
2  Moore,  18,  By  the  allegations  in  the  declaration  and  the  denials  in 
the  answer,  negligence  was  put  in  issue ;  and  if  proof  of  actual 
negligence  was  not  necessary  to  support  the  action,  its  admission 
affords  the  defendants  no  ground  of  exception. 

The  answer  further  alleges  that  the  defendants  used  all  reasonable 
and  proper  care  and  diligence  in  the  charge,  management  and  hand- 
ling of  the  castings  while  in  their  possession  and  under  their  con- 
trol; and  that,  even  if  they  were  broken  or  injured  while  so  in  their 
possession,  still  the  defendants,  while  in  the  exercise  of  such  reason- 
able care  and  diligence,  were  not  liable  for  such  injury,  if  any, 
because,  by  special  contract  between  the  parties,  the  same  was  taken 
at  the  owners'  risk  of  fracture  or  injury  during  the  course  of  trans- 
portation, loading  or  unloading.  But  the  special  contract  here  set 
up  is  not  alleged,  and  could  not  by  law  be  i)ermitted,  to  exempt  the 
defendants  from  liability  for  injuries  by  their  own  negligence.  New 
Jersey  Steam  Navigation  Co.  v.  Merchants^  Bank,  6  How.  344,  383 ; 
Squire  v.  New  York  Central  Railroad  Co.,  98  Mass.  239,  and  cases 
there  cited ;  Pennsylvania  Railroad  Co.  Y.Butler,  57  Penn.St  335; 
Welsh  V.  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Co.,  10  Ohio 
St  65.  In  Wyld  v.  Pickford,  8  M.  &  W.  458,  Baron  Parke,  speak- 
ing  of  a  special  contract,  said:  ^^ Probably  the  effect  of  such  a  con- 
tract would  be  only  to  exclude  certain  losses,  leaving  the  carrier 
liable  as  upon  the  custom  of  England  for  the  remainder."  See  also 
Clark  V.  Barnwell,  12  How.  272,  280.  It  might,  perhaps,  be  neces- 
sary, under  the  English  practice,  when  a  special  contract  is  pleaded, 
that  the  plaintiff  should  file  a  replication  alleging  negligence.  See 
Butt  V.  Oreat  Weste^*n  Railway  Co.,  11  C.  B.  140.  But  under  our 
practice  act,  no  replication  having  been  ordered  by  the  court,  the 
plaintiffs  might,  without  farther  pleading,  disprove  the  defendants' 
allegation  that  they  exercised  reasonable  and  proper  care  and  dili- 
gence. GFen.  Stats.,  ch.  129,  §  23.  If  that  allegation  was  disproved, 
the  defense  founded  on  the  special  contract  was  not  sustained.  Evi- 
dence of  actual  negligence  was  therefore  competent  and  material  on 
this  issue. 

Vol.  in.— 64 
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The  defendant  must  be  confined  to  the  objections  made  at  the 
trial  and  stated  in  the  bill  of  exceptions.  No  question  was  raised 
of  the  burden  of  proof;  nor  of  variance  between  the  contract 
alleged  in  the  declaration  and  that  set  up  in  the  answer.  The  onlj 
exceptions  taken  were  to  the  refusal  of  the  judge  to  sustain  the 
objection  that  actual  negligence  was  no  ground  for  charging  the 
defendants  under  a  declaration  counting  on  their  liability  as  insur- 
ers; and  to  the  instruction  that^  even  if  the  jury  found  the  special 
contract  to  hare  been  made,  the  defendants  would  be  still  liable  for 
negligence. 

In  the  opinion  of  the  majority  of  the  court,  and  for  the  reasons 
already  stated,  both  of  these  rulings  were  correct,  and  there  is,  there- 
fore, no  ground  upon  which  the  defendants'  exceptions  can  be  sus- 
tained. 

Ezcqptions  overruled. 


OooHBS  T.  New  Bedfobd  Cobdaqe  Cohpant. 

(103  Haas.  578.) 

LiabQUy  of  master  far  injuries  rteei/f>ed  hy  servant. 

The  plaintiff  wu  a  boy  foarteen  years  old,  employed  in  defendants'  factory  to 
tend  machinery,  and  on  the  second  day  of  his  employment,  while  standing 
in  his  proper  place,  tending  a  drawing-machine,  his  left  hand  was  caoght  in 
the  cogs  of  a  macbine,  standing  in  dangerous  proximity,  and  badly  injured. 
ffeld,  that  instructions  to  the  jury  embodying  the  following  prindples  were 
correct :  That,  if  plaintiff  was  of  sufficient  age  and  intelligence  to  understand 
the  nature  of  the  risk  to  which  he  was  exposed,  and  had  reasonable  notice  of 
the  dangerous  nature  of  the  service  which  he  was  performing,  the  defendants 
were  not  liable ;  but  that,  if  the  defendants  knew  or  had  reason  to  know  the 
peril  to  which  plaintiff  was  exposed,  and  failed  to  give  sufficient  or  reasonable 
notice  of  it,  and  if  plaintiff,  without  negligence,  from  inexperience,  or  reli- 
ance upon  the  directions  given  him,  failed  to  perceive  or  appreciate  the 
danger,  and  was  injured  in  consequence,  the  defendants  were  liable. 

Action  in  tort  to  recover  for  i)ersonal  injuries  sustained  by  plain- 
tiff while  in  defendants'  employment.  The  case  was  tried  in  April, 
1868,  before  Foster,  J.,  and  reported  for  the  decision  of  the  whole 
court    The  facts  are  substantially  iis  follows :    In  Ausrust  1866.  the 
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plaintiff,  then  being  under  fourteen  years  of  age  by  three  or  four 
months,  with  the  knowledge  and  consent  of  his  father,  applied  to 
the  defendants  for  employment  in  their  cordage  factory  and  was 
received  into  their  employment  He  had  never  been  so  employed 
before  and  had  always  been  at  school.  On  the  first  day,  Monday, 
August  12,  he  was  set  at  work  to  fill  cans  with  the  roping  or  strands 
of  manilla  as  it  came  from  a  drawing  machine,  with  another  boy 
who  was  directed  to  instruct  him.  On  the  next  day,  plaintiff  was 
set  at  work  at  another  machine  wher^  the  work  was  not  materially 
different,  but  the  strands  were  hemp  instead  of  manilla.  The  over* 
seer  directed  a  boy  to  show  him  about  this  work.  At  the  left  hand, 
removed  a  foot  or  two  from  this  machine,  stood  another  machine  in 
operation,  upon  the  side  of  which  (and  toward  plaintiff's  machine) 
was  a  combination  of  eleven  gears  of  various  sizes  working  upon 
each  other  with  cogs.  The  gearings  were  uncovexed,  unguarded, 
and  in  plain  view ;  but  the  position  of  a  person  tending  the  machine 
at  which  plaintiff  stood  would  bring  the  gearing  on  his  left  hand 
and  somewhat  to  his  rear.  There  was  no  machine  at  the  side  of  the 
place  where  he  worked  on  Monday ;  and  in  filling  the  cans  at  the 
machine  to  which  he  was  transferred  on  Tuesday,  the  coil  was 
formed  upon  the  top  of  the  can  and  not  upon  the  floor,  that  being 
the  usual  mode  at  that  machine.  While  plaintiff  was  thus  engaged 
on  Tuesday,  his  hand  was  caught  in  the  machine  at  the  side  of  the 
one  where  he  was  working,  and  badly  injured.  The  defendants 
claimed  that  a  verdict  could  not  be  rendered  against  them  because 
thrre  was  no  proof  that  plaintiff  when  injured  was  using  due  care, 
and  secondly,  because  there  was  no  proof  of  negligence  on  their  part 
The  judge  withdrew  the  case  from  the  jury,  and  reported  these  two 
questions  for  the  determination  of  the  full  court 

T.  D.  Ellioft  and  T.  M.  Stetson,  for  the  plaintiff: 

It  is  the  duty  of  an  employer  to  provide  safeguards  to  protect  the 

emx»loyee  from  unreasonable  risks.     Cayzer  v.  Taylor,  10  Gray,  274 ; 

Syan  v.  Fowler,  24  N.  Y.  410 ;  Paterson  v.  Wallace,  1  Macq.  748 ; 

Bartonshill  Coal  Co.  v.  Reid,  3  id.  266 ;  Wehh  v.  Rennie,  4  Post  & 

Fii.!.  608 ;  Swee^iy  v.  Old  Colony  &  Newport  Railroad  Co.,  10  Allen, 

368 ;  Curley  v.  Harris,  11  id.  112 ;  Oilman  v.  Eastern  Railroad  Co^ 

13  ivL  433. 
laattention,  if  duly  accounted  for,  or  if  excused  or  occasioned  by 

the  nature  of  the  employment,  is  no  hindrance  to  a  recovery.   Snow 
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V.  Hausatonic  Railroad  Co.y  8  Allen,  441 ;  Spofford  v.  Harlow^  3  id. 
176 ;  Johnson  v.  Hudson  River  Railroad  C7o.,  20  N.  Y.  65 ;  Mclniyre 
T.  New  York  Central  Railroad  Co.^  37  ii  287;  Pennsylvania  Rail* 
road  Co.  v.  Ogiery  35  Penn.  St  60;  Quirk  v.  HoU,  99  Mass.  164; 
BiUterfidd  v.  Westmi  Railroad  Co.,  10  Allen,  632 ;  MiUfft  v.  Pw* 
dteton,  8  Gray,  547.  The  question  of  negligence  is  for  the  consider- 
ation  of  the  jury.  Snow  v.  Housatonic  Railroad  Co.,  8  Allen,  441 ; 
Fox  V.  Sackett,  10  id.  635 ;  Paierson  v.  Wallace,  1  Macq.  748 ;  Clay- 
ards  V.  Dethick,  12  Q.  B.  439 ;  Cowley  v.  Sunderland,  6  H.  &  N. 
665;  ^oZrne*  v.  Clarke,  id.  349;  S.  C,  7  id.  937.  This  plaintiff 
could  not  be  considered  capable  of  appreciating  the  danger.  See 
Holmes  y.  Clarke  and  Cowley  y.  Sunderland,  aboye  cited,  and  also. 
Mclntyre  y.  New  York  Central  Railroad  Co.,  37  N.  Y.  287;  Penn- 
sylvania  Railroad  Co.  y.  McTighe,  46  Penn.  Si  316 ;  Connolly  y* 
PoiUon,  41  Barb.  366 ;  Philadelphia  <&  Reading  Railroad  Co.  y. 
Spearen,  4t7  Penn.  St  300 ;  Jfunn  y.  £^,  4  Allen,  431. 

The  negligence  of  the  defendants  was  gross,  in  omitting  all  appli- 
ances  for  safety.  Cowley  y.  Sunderland,  6  H.  &  N.  665 ;  Cliapman 
y.  Rothwell,  EL,  AL  &  El.  168 ;  Indermaur  v.  Dames,  Law.  Eep.,  1 0* 
P.  274;  Coupland  y.  Hardingham,  3  Camp.  398 ;  Daniels  y.  Potter, 
4  C.  &  P.  262;  HUiott  v.  Pray,  10  Allen,  378;  Whirley  y.  White^ 
man,  1  Head,  610;  Warren  y.  Fiichburg  Railroad  Co.,  8  Allen, 
227 ;  JffKer  y.  Pendleton,  8  Gray,  547 ;  Longman  y.  Orand  Junction 
Canal  Co.,  3  Fost  &  Finl.  736 ;  Indermaur  v.  Dames,  Law  Rep.,  1 
C.  P.  274 ;  Clarke  y.  Holmes,  7  H.  &  N.  937;  Clijrafcr  v.  Taylor,  10 
Gray,  274.  The  duty  of  defendants  was  greater  to  a  child  than  to  a 
person  of  full  age.  Sheridan  v.  Brooklyn  City  &  Newtoion  Railroad 
Co.,  36  N.  Y.  39 ;  Miller  v.  Pendleton,  8  Gray,  647 ;  Munn  y.  Reed, 
4  Allen,  431 ;  Philadelphia  &  Reading  Railroad  Co.  v.  Speare^i,  47 
Penn.  St  300 ;  Manley  v.  St.  Helenas  Canal  &  Railway  Co.,  2  II.  & 
N.  840 ;  Clarke  v.  Holmes,  7  id.  937 ;  Ernst  y.  Hudson  River  Rail- 
road Co.,  32  How.  Pr.  61 ;  Stat  7  and  8  Vict  ch.  15,  §  21 ;  Cayzer  y. 
Taylor,  10  Gray,  274;  Palmer  y.  Andover,  2  Cush.  600,  608. 

The  plaintiff's  counsel  cited,  in  addition  to  cases  aboye  cited  by 
them,  to  other  points,  Bigelow  v.  Rutland,  4  Cush.  247;  Ross  y. 
Boston  (6  Worcester  Railroad  Co.,  6  Allen,  87;  Meesel  v.  Lynn  A 
Boston  Railroad  Co.,  8  id.  234;  Reed  y.  Deerfield,  id.  622;  Common* 
wealth  y.  Fitchburg  Railroad  Co.,  10  id,  159 ;  Stewart  y.  Harvard 
College,  12  id.  68 ;  Vinton  y.  Schwab,  32  Vt  612 ;  Williams  y.  Clin* 
ion,  28  Conn.  264. 
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J.  C.  Stone,  for  the  defendants : 

The  fact  that  plaintiff  was  nnder  foU  age  does  not  affect,  in  any 
degree,  his  legal  rights  or  obligations.  King  v.  Boston  £  Worcester 
Railroad  Co.,  9  Cosh.  112 ;  Holly  y.  Boston  Oas  Light  Co^  8  Gray, 
123 ;  Wright  v.  MaMen  £  Melrose  Railroad  Co.j  4t  Allen,  283 ;  CW- 
lahan  y.  Bean,  9  id.  491.  The  contrary  doctrine  of  Lynch  y.  Nur- 
din,  1  Q.  B.  29,  has  always  been  disayowed  by  this  court,  and  has 
recently  been  rejected  in  England  in  Mangan  y.  Atterton,  Law  Rep., 
1  Ex.  239. 

Defendants  are  only  responsible  for  gross  negligence.  Durgin  y. 
Munson,  9  Allen,  396 ;  McMillan  y.  Saratoga  &  Washington  Railr 
road  Co.,  20  Barb.  449 ;  Priestly  y.  Fowler,  3  M.  &  W.  1. 

The  employee  knew  of  the  defect  and  continued  in  the  employ- 
ment  Assop  y.  Yates,  2  H.  &  N.  768;  Williams  y.  (Rough,  3  id. 
258 ;  Seymour  y.  Maddox,  16  Q.  B.  326 ;  Keegan  y.  Western  RaiU 
road  Go.,  4t  Seld.  175 ;  Coon  y.  Syracuse  <&  Utica  Railroad  Co.,  6 
Barb.  243;2>ynwy.Z0a(^,26  L.J.  (N.  S.)  Exch.  221 ;  40  Eng.  Law 
A  Eq.  491 ;  McOlynn  y.  Brodie,  31  CaL  376;  Snow  y.  Housatonic 
Railroad  Co.,  8  AUen,  411.  Unless,  as  in  Cayzer  y.  Taylor,  10  Oray, 
274,  and  in  the  cases  under  the  English  factory  act,  the  employer 
had  yiolated  a  statute  requirement 

HoAB,  J.  This  case  presents  an  extremely  interesting  question, 
and  one  of  much  practical  importance,  in  relation  to  the  duties  and 
reponsibilities  of  employers  to  those  whom  they  employ.  The  argu- 
ments of  counsel  haye  taken  a  yery  wide  range,  and  haye  brought 
to  our  notice  a  yery  large  mass  of  authorities,  which,  though  we 
haye  examined  and  considered  them  as  carefully  as  the  nature  of  the 
case  seemed  to  require,  we  do  not  think  it  necessary  to  reyiew  in 
detail. 

The  leading  principles  of  law  upon  which  the  rights  of  the  par- 
ties depend  are  simple  and  well  defined,  and  haye  been  frequently 
stated  in  judicial  decisions.  Thus  it  is  well  settled  that  one  who 
enters  the  seryice  of  another  takes  upon  himself  the  ordinary  risks 
of  the  employment  in  which  he  engages,  including  negligent  acts 
of  his  fellow  workmen  in  the  course  of  the  employment  FarweU 
y.  Boston  &  Worcester  Railroad  Co,,  4  Mete.  49 ;  King  y.  Boston  S 
Worcester  Railroad  Co.,  9  Cush.  112 ;  Oillshannon  y.  Stony  Brook 
Railroad  Co.,  10  id,  228.  On  the  other  hand,  the  principle  is  per- 
fectly established,  that  an  employer  is  under  an  implied  contract 
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with  those  whom  he  employs,  to  adopt  and  maintain  suitable  instru- 
ments and  means,  with  which  to  carry  on  the  business  in  which  he 
requires  their  services ;  and  this  includes  an  obligation  to  provide  a 
suitable  place  in  which  the  servant,  being  himself  in  the  exercise  of 
due  care,  can  perform  his  duty  safely,  or  at  least  without  exposure 
to  dangers  that  do  not  come  within  the  obvious  scope  of  his  employ- 
ment Cayzer  v.  Taylor^  10  Gray,  274 ;  Seaver  v.  Boston  <&  Mains 
Railroad^  14  id.  466 ;  Snow  v.  HotLsatonic  Railroad  Co.^  8  Allen, 
441 ;  Oilman  v.  Eastern  Railroad  Co.y  10  id.  233,  and  13  id. 
433. 

There  is  another  class  of  cases  in  which  it  has  been  held  that,  if 
a  person  allows  a  dangerous  place  to  exist  in  premises  occupied  by 
him,  he  will  be  responsible  for  injury  caused  thereby  to  any  other 
person  entering  upon  the  premises  by  his  invitation  or  procurement, 
expressed  or  implied,  and  not  notified  of  the  danger,  if  the  person 
injured  is  in  the  use  of  due  care.  Sweeny  v.  Old  Colony  £  Newport 
Railroad  Co.,  10  Allen,  368 ;  EUiott  v.  Pray,  id.  378 ;  Zoebisch  v. 
Tarbell,  id.  385.  In  the  first  of  these  cases,  the  rule  is  stated  by 
Chief  Justice  Bigelow  in  these  words:  "If  a  person  undertakes  to 
do  an  act  or  discharge  a  duty  by  which  the  conduct  of  others  may 
properly  be  regulated. and  governed,  he  is  bound  to  perform  it  in 
such  manner  that  those  who  are  rightfully  led  to  a  course  of  con- 
duct or  action,  on  the  faith  that  the  act  or  duty  will  be  duly  and 
properly  performed,  shall  not  suflfer  loss  or  injury  by  reason  of  hi» 
negligence." 

It  is  in  tlie  application  of  these  principles  to  a  new  state  of  '^cta 
that  the  difficulty  arises ;  and  the  case  at  bar  is  certainly  one  that 
comes  very  near  the  line.  The  plaintiff  received  the  injury  of  which 
he  complains  from  his  hand  being  caught  in  the  cogs  of  a  machine, 
which  was  running  within  a  foot  or  two  of  the  place  where  he  wag 
set  to  tend  another  similar  machine.  The  work  in  which  he  was 
employed  would  naturally  occasion  him  to  extend  his  arms  and 
hands  in  such  a  manner  as  to  bring  his  fingers  very  near  to  the  cogs. 
But  the  cogs  wei'e  in  sight,  and  the  danger  of  getting  the  fingers 
into  them  manifest ;  and  it  is  argued  on  behalf  of  the  defendants, 

1.  That  the  facts  show  that  the  plaintiff  did  not  use  due  care;  and 

2.  That  they  were  under  no  legal  obligation  to  fence  or  inclose  the 
dangerous  machinery,  or  to  protect  the  plaintiff  against  a  peri] 
which,  being  visible  and  permanent,  came  within  Ihe  risks  which 
he  assumed  by  entering  upon  the  employment 
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Whether  it  was  possible  for  the  plaintiff  to  have  met  with  the 
accident  from  inadvertence  or  want  of  acquaintance  with  the  danger 
of  his  position,  without  being  chargeable  with  a  want  of  reasonable 
care,  we  think  is  a  question  to  be  submitted  ifi  the  jury.  The  facts 
that  he  saw  or  might  have  seen  the  machinery  in  motion,  and  might 
have  known  that  it  was  dangerous  to  expose  himself  to  be  caught  in 
it,  are  considerations  which  should  be  regarded  on  one  side.  On 
the  other,  some  allowance  should  be  made  for  his  youth,  his  inex- 
perience in  the  business,  and  for  the  reliance  which  he  might  have 
placed  upon  the  direction  of  his  employers.  It  has  been  held  in 
other  cases  that  previous  knowledge  of  a  danger  is  not  conclusive 
evidence  of  negligence  in  failing  to  avoid  it  lieed  v,  Northfieldy  13 
Pick.  94;  Wldttaker  v.  West  Boylsto7i,  97  Mass.  273. 

Upon  the  other  question  reserved,  we  have  entertained  more 
doubt ;  but  upon  a  careful  examination  we  are  all  of  opinion  that 
there  is  sufficient  evidence  to  go  to  the  jury  upon  that  also. 

There  is  no  statute  of  this  commonwealth  which  requires 
machinery  to  be  fenced  or  boxed,  as  a  precaution  against  accidents; 
and  most  of  the  decisions  under  the  English  statute  upon  the  sub- 
ject have,  therefore,  no  application.  Nor  can  it  be  doubted  that  it 
is  the  legal  right  of  every  person  to  carry  on  a  business  which  is 
dangerous,  either  in  itself  or  in  his  manner  of  conducting  it,  if  it  is 
not  unlawful,  and  interferes  with  no  right  of  other  persons.  The 
evidence  which  was  introduced  to  show  that  the  defendants  could 
have  guarded  their  machinery  by  boxing  it,  at  a  very  trifling  expense, 
and  tiat  they  actually  did  cover  it  in  that  way  immediately  after  the 
accident  to  the  plaintiff,  was  immaterial.  If  the  plaintiff,  being  of 
sufficient  age  and  intelligence  to  understand  the  nature  of  the  risk 
to  which  he  was  exposed,  and  with  full  notice  of  the  dangerous 
nature  of  the  service  which  he  undertook,  chose  to  contract  to  do  it, 
then  he  assumed  the  risk  which  was  clearly  within  the  scope  of  his 
employment,  and  his  employer  was  under  no  obligation  to  indem- 
nify him  against  the  consequences.  Thus  in  Priestly  v.  Fowler,  3 
M.  &  W.  1,  which  was  an  action  by  a  servant  against  a  master  for 
injuries  received  in  consequence  of  the  breaking  down  of  an  over- 
loaded van,  it  was  held  that  the  master  was  not  liable,  because  the 
foct  that  the  van  was  over-loaded  was  as  well  known  to  the  servant 
ss  to  him.  The  implied  contract  to  have  the  machinery  in  such  a 
safe  and  proper  condition  as  not  to  expose  the  servant  to  unneoes* 
•arj  risk  is  the  foundation  of  the  master's  liability.    If  the  servant, 
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being  fully  capable  of  choosing  and  contracting  for  himfielf,  and  with 
fall  notice  of  the  risk  which  he  assumes,  chooses  to  undertake  a 
hazardous  employment,  to  put  himself  in  a  dangerous  position,  or  to 
work  with  defective  or  unsuitable  tools,  machinery  or  appliances,  no 
such  implied  contract  arises.  As  was  said  by  Chief  Justice  Cook- 
BURN  in  Clark  v.  HolmeSy  7  H.  &  N.  937 :  **  No  doubt  the  master 
cannot  be  held  liable  for  injury  to  the  servant  within  the  scope  of 
the  danger  which  both  the  contracting  parties  contemplated  as  inci- 
dental to  the  employment 

The  case  of  Clark  t.  Holmes  is  one  which  it  is  not  easy  to  place 
upon  any  very  well-defined  principle.  The  plaintiff  was  an  adult 
workman,  who  went  to  work  with  machinery  about  him  which  was 
properly  fenced  for  his  protection.  It  afterward  became  unfenced, 
and  he  knew  its  condition,  and  complained  of  it  to  his  master,  who 
promised  that  it  should  be  fenced  again.  He  kept  on  with  his 
work,  and  was  injured.  The  jury  found  that  his  master  was  negli- 
gent,  and  that  he  was  not ;  and  his  action  against  his  master  for 
compensation  for  his  injury  was  sustained  by  the  court  Chief  Jus- 
tice CocKBURN  says  that  *^  there  is  a  sound  distinction  between  the 
case  of  a  servant  who  knowingly  enters  into  a  contract  to  work  on 
defective  machinery,  and  that  of  one  who,  on  a  temporary  defect 
arising,  is  induced  by  the  master,  after  the  defect  has  been  brought 
fco  the  knowledge  of  the  latter,  to  continue  to  perform  his  service 
under  a  promise  that  the  defect  should  be  remedied.'^  Mr.  Justice 
Byles  observed  that,  the  contract  being  to  work  with  fenced  machin- 
ery, when  it  was  broken  by  the  master,  it  might  be  regarded  as  a 
species  of  compulsion.  But  he  added  a  remark  which  seems  to  point 
to  a  distinction  of  more  importance  in  the  case  we  are  considering 
than  in  the  one  in  which  it  was  made:  ^^  Besides,  a  servant  know- 
ing the  facts  may  be  utterly  ignorant  of  the  risks.*^ 

The  case  most  nearly  in  point,  of  any  which  has  been  brought 
to  our  notice,  is  0^ Byrne  v.  Burrty  16  Cas.  in  Ct  of  Sess.  (2d. 
senes),  1025,  cited  with  apparent  approbation  in  BartonshiU  Coal 
Co.  V.  Reid,  8  Macq.  266,  and  Same  v.  McOuire,  id.  300.  It  was  a 
Scotch  case,  in  which  the  plaintiff  was  a  girl  employed  by  the  defend- 
ant in  his  clay-mill,  altogether  inexperienced,  having  been  only 
nine  days  in  his  service,  and  unaware  of  the  risks  from  the  machin- 
ery. The  superintendent  put  her  to  remove  some  waste  clay  while 
the  rollers  were  in  motion,  and  she  was  injured ;  audit  was  held  that 
she  could  maintain  her  action.    Lord  Cranworth'r  comment  upon 
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it  is  in  these  tenns:  '^This  might  have  been  qnite  right  It  may 
be«  that,  if  a  master  employs  inexperienced  workmen,  and  directs 
them  to  act  nnder  the  superintendence  and  obey  the  orders  '^f  a 
deputy  whom  he  puts  in  his  place,  they  are  not,  within  the  mear  ing 
of  the  rule  in  question,  employed  in  a  common  work."  *'  They  are 
acting  in  obedience  to  the  express  commands  of  their  employer,  tmd 
if  he,  by  the  ciurelessness  of  his  deputy,  exposes  them  to  improper 
risks,  it  may  be  that  he  is  liable  for  the  consequences."  3  Macq.  ^95. 
And  Lord  Chelmsford  adds:  ^* It  might  well  be  considered  that, 
by  employing  such  a  helpless  and  ignorant  child,  the  master  con- 
tracted to  keep  her  out  of  harm's  way  in  assigning  to  her  any  work 
to  be  performed.**    Id.  311. 

The  case  of  Inderviaur  v.  Dames,  Law  Rep.,  2  C.  P.  311,  furnishes 
a  slight  analogy  to  the  present  A  gas-fitter's  man  was  sent  to  the 
defendant's  factory  to  inspect  meters,  and  was  hurt  by  fifdling  down 
an  unfenced  shaft  It  was  held  that  he  was  not  a  mere  volunteer, 
but  came  upon  the  premises  under  such  conditions  that  he  was 
entitled  to  protection  against  an  unknown  danger.  Kelly,  C.  B. 
said,  in  delivering  the  opinion  in  the  exchequer  chamber,  ^^  K  a  per< 
son  occupying  such  premises  enters  into  a  contract,  in  the  fulfillment 
of  which  workmen  must  come  on  the  premises  who  probably  do  not 
know  what  is  usual  in  such  places,  and  are  unacquainted  with  the 
danger  they  are  likely  to  incur,  is  he  not  bound  to  put  some  fence 
or  safeguard  about  the  hole,  or,  if  he  does  not,  to  give  such  workmen 
'  a  reasonable  notice  that  they  must  take  care  and  avoid  the  danger? 
I  think  the  law  does  impose  such  an  obligation  on  him." 

Upon  the  new  trial  of  the  case  at  bar,  the  jury  should  be  instruc- 
ted that  the  defendants  had  the  legal  right  to  run  their  machinery 
without  fencing  or  boxing  it,  unless  by  so  doing  they  exposed  per- 
sons in  their  employment,  or  other  persons  who  came  upon  their 
premises  by  their  procurement  or  invitation,  to  dauger  of  which 
they  gave  no  sufficient  notice ;  that  if,  by  the  fact  the  cogs  were  in 
sight,  and  the  danger  from  them  apparent,  the  jury  should  be  satis- 
fied that  the  plaintiff  had  reasonable  notice  of  the  peril  to  which  he 
was  exposed,  and,  understandiufir  it  chose  to  undertake  the  employ- 
ment  which  exposed  him  to  it,  he  cannot  recover ;  but  that,  if,  on  the 
other  hand,  they  should  be  satisfied  that  the  defendant  knew,  or 
had  reason  to  know,  the  peril  to  which  he  would  be  exposed,  and 
did  not  give  him  any  sufficient  or  reasonable  notice  of  it,  and  if  he, 
without  any  negligence  on  his  own  party  from  Inexperience  or  r€li- 
Vol.  IIL— 65 
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ance  upon  the  directions  giren  him,  fiuled  to  perceive  or  appreciate 
the  risk,  and  was  injured  in  consequence,  they  would  be  responsible 
to  him  in  this  action. 

Case  to  stand  for  trioL 

The  case  was  accordingly  tried  at  April  term,  1869,  before  Wells^. 
J.,  and,  afu^r  a  Terdict  for  the  plaintiff,  was  again  reported  for  the 
revision  ol  the  ftill  court,  and  the  verdict  sustained* 
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ExFiBi  TftABBPOBTATioir  Oo.,  appdlantSi  t.  Waxsutxa  Oil  Oa 

(eBPwm.8l.lA.> 

Obwiw  earrier^lidMUg  naiwUhMamMng  9p$6Ul  e&niraet. 

An  oil  eompuij  shipped  a  quantitj  of  oil  bj  the  Empire  Tnudflportmtion  Oa, 
under  a  condition,  eet  forth  in  the  receipt,  that  the  oil  companj  shoold 
aamime  all  risk,  and  the  transportation  companj  shonld  be  released  from 
all  reeponoibllitj  for  lose  or  damage.  The  car  containing  the  refined  oil 
was  ooapled  in  a  train  to  one  containing  cmde  oil,  which  took  fire  from 
■parks  ^m  the  engine,  and,  on  aoooont  of  a  defect  in  the  coupling,  conld 
not  be  separated  from  the  car  of  refined  oil,  and  both  were  consnmed. 
EM,  that  the  transporution  companj  was  liable,  notwithstanding  the 
condition  in  the  receipt. 

AonoN  on  the  case  to  recoyer  for  the  loss  of  a  quantity  of  refined 
oil  bnmed  in  course  of  transportation  on  the  defendant^  cars.  The 
Wamsutta  Oil  Refining  and  Mining  Company  shipped  sixty-seyen 
barrels  of  refined  oil  in  the  cars  of  the  Empire  Transportation 
Oompany,  and  took  a  receipt  containing  a  condition  as  follows: 
^  The  owner  or  consignee  (in  consideration  of  the  extremely  hazar- 
dous nature  of  such  merchandise^  which  is  not  covered  by  any  extra 
charge  for  transportation)  hereby  assumes  all  risk  for  leakage, 
evaporation,  and  loss  by  fire  while  in  transit,  or  at  depots  or  in 
stations,  or  on  board  boats,  vessels  or  lighters,  from  any  cause  what* 
«Ter,  and  all  dangers  and  delays  of  railroad  and  water  transportatioQ 
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to  destination,  and  in  any  claim  or  demand,  suit  at  law  or  equity, 
against  this  company  or  transportation  company  or  agent,  for  loss 
or  damage  thereby,  this  bill  of  lading  shall  be  deemed  and  taken  aa 
a  r^ease  in  full  therefor."  The  refined  oil  was  placed  in  a  train 
composed  partly  of  refined  and  partly  of  crude  oil ;  and  on  the  10th 
of  March,  1868,  while  this  train  was  being  conveyed  over  the  road 
of  the  Empire  Transportation  Company,  one  of  the  crude  oil  cars 
took  fire  from  sparks  firom  the  engine,  and  before  the  next  car, 
which  contained  the  oil  company's  refined  oil,  could  be  detached, 
the  fire  communicated  to  it  and  the  oil  was  consumed.  Said  oil 
company  then  brought  action  against  the  Empire  Transportation 
Company  for  damages.  On  the  trial  it  appeared  that  the  reason 
why  the  refined  oil  car  could  not  be  detached  from  the  burning 
crude  oil  car  was,  that  the  coupling  iron  had  been  jammed  so  that 
the  pin  could  not  be  drawn.  It  appeared  also,  tiiat  refined  oil, 
standard,  like  that  shipped  by  defendants'  cars,  would  not  ignite 
below  110  degrees;  and  that  crude  oil  would  ignite  at  65  degrees; 
also  that  it  was  usual  to  carry  crude  and  refined  oil  in  the  same 
train.  The  case  went  to  the  jury  on  the  question  whether  the  loss 
to  plaintiff  was  in  consequence  of  the  defective  coupling;  and  this 
point  being  affirmed,  judgment  was  rendered  for  plaintiffs  for 
tu78.18 ;  and  defendants  appealed. 

J.  Ash  and  8.  0.  T.  Dodd,  for  plaintifib  in  error,  dted.  MeOuttg 
T.  Clarky  4  Wright,  399;    Pennsylvania  Railroad  Oa.  t.  (hi$r, 
11  Casey,  60. 

C.  Heydrick,  for  defendant  in  error. 

Sharswood,  J.  As  a  common  carrier  cannot,  by  a  special  n<ftice 
or  limitation  in  the  contract  or  bill  of  lading,  protect  himself  from 
liability  fjr  the  negligence  of  himself  or  his  servants  ( /^ai  nsylvania 
Railroad  Co.  v.  Hendersony  1  P.  F.  Smith,  315),  the  only  question  in 
this  cause  was,  whether  the  defendants  had  been  guilty  of  such 
negligence.  The  error  assigned  is,  that  the  court  below  took  that 
question  from  the  jury,  by  affirming  the  plaintiff's  second  point, 
by  which  they  were  instructed  that,  if  they  were  satisfied  that  cer- 
tain fificts  were  proved,  the  plaintiffs  were  entitied  to  recover.  The 
rule  upon  this  subject  was  very  clearly  laid  down  in  McCuUy  v. 
Clarke,  4  Wright,  399,  in  which  it  was  sidd :    ^  There  are  some  i 
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in  which  a  court  can  determine  that  omissions  constitute  negligence; 
There  are  those  in  which  the  precise  measure  of  duty  is  determinate, 
the  same  under  all  circumstances.  When  a  duty  is  defined,  a  failure 
to  perform  it  is,  of  course,  negligence.*'  Other  cases  fully  corrob- 
orate  this  doctrine.  Powell  y.  Pennsylvania  Railroad  Co.,  8  Casey, 
414 ;  Pennsylvania  Railroad  Co.  v,  Ozier,  11  id.  60 ;  Pittsburg  S 
CkmneUsville  Railroad  Co.  v.  McClurg,  6  P.  P.  Smith,  294;  Glassey 
T.  Uesionville  Passenger  Railway  Co.,  7  id.  172. 

The  duty  of  a  common  carrier  is,  to  provide  a  yehiole  m  all  re- 
spects adapted  to  the  purposes  of  carriage,  and  so  constructed  as  to 
be  able  to  encounter  the  ordinary  risks  of  transportation.  Story  on 
BaiL,  §  509.  It  must  be  perfect  in  all  its  parts,  in  default  of 
which  he  becomes  responsible  for  any  loss  that  occurs  in  consequence 
of  any  defect,  or  to  which  it  may  have  contributed.  Bart  v. 
Alleny  2  Watts,  114;  New  Jersey  Railroad  Co.  v.  Kenardy  9  Harris, 
204.  When  merchandise,  of  whatever  character,  is  carried  on  the 
same  railroad  train  with  cars  loaded  with  a  combustible  substance, 
easily  ignited  by  sparks  from  the  locomotive  engine — it  is  the 
special  duty  of  the  carrier  to  take  every  avaUable  precaution  against 
the  communication  and  spreading  of  the  fire,  if  it  should  occur.  An 
evident  and  simple  measure  is,  to  have  the  coupling  of  the  cars  in  such 
perfect  order  that  any  one  or  more  of  them  can  be  easily  detached 
fimm  tlic  others  in  time  to  be  saved  from  the  consequences.  If  the 
fact  oe  that  the  coupling  was  defective,  unless  such  defect  was  the 
result  of  an  inevitable  accident,  and,  in  consequence  of  it,  the  car 
containing  the  plaintiffs'  merchandise  could  not  be  detached  in  time 
to  be  saved,  the  negligence  and  liability  of  the  carrier  are  inferences 
of  law,  from  the  facts. 

But  it  is  said  that  the  onus  in  this  case  was  on  the  plaintiff's  be- 
low, to  show  that  the  defect  of  the  coupling  arose  from  the  negli- 
gence or  want  of  care  of  the  defendants.  We  think  not  When  the 
carriage  is  proved  to  have  been  defective  at  the  time  of  the  injury,  * 
and  that  the  defect  contributed  to  the  loss,  the  onus  is  then  neces-^ 
sarily  shifted  to  the  carrier.  He  must  rebut  it  by  evidence  that  the 
defect  arose,  not  from  the  insu£Qciency  of  the  vehicle  into  which 
the  goods  were  loaded,  but  from  some  subsequent  accident  beyond 
his  control.  This  puts  the  burden  where  it  ought  most  properly 
to  rest  The  carrier  ought  to  be  able  to  show,  with  ease,  by  hia 
servants,  that  the  vehicle  was  inspected  before  the  commencement 
of  the  trip,  and  every  thing  found  to  be  in  good  order.    It  would  be 
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Tery  difficult  Ibr  the  plaintifb  to  prove  the  contrary — that  it  had 
not  been  examined,  or  that  it  was  in  bad  order  when  it  started.  On 
the  trial  of  this  case,  in  the  court  below^  there  was  no  evidence  to 
show  when  or  how  the  links  of  the  coupling  of  the  cars  became 
jammed,  so  that  thej  could  not  be  separated  in  time.  It  was  sur- 
mised by  one  of  the  witnesses,  that  it  must  have  got  into  that  siiape 
by  going  around  a  curve.  Even  admitting  this  to  be  so,  the  im- 
portant question  remains  unanswered,  and  which  it  was  incumbant 
on  the  carriers  to  answer,  when  did  this  occur  ?  Had  it  been  shown 
to  have  happened  during  the  course  of  the  same  trip  in  which  the 
fire  took  place,  and  that  it  was  not  known  to,  or  discovered  by,  the 
carriers  or  their  servants  in  time  to  be  remedied,  then,  indeed, 
there  might  have  been  a  question  of  negligence  for  the  jury.  But 
without  any  evidence  as  to  this  point,  there  was  nothing  for  them 
but  that  which  was  submitted,  whether  the  coupling  of  the  car  was 
defective,  and  that  defect  contributed  to  produce  the  loss. 

Judgment  affirmed. 


Paull,  appellant,  t.  Halvebtt. 

(eBP6im.8t.48.) 
Slander  of  title — iron  mine  in  land. 

H.  was  prevented  from  making  an  advantageous  sale  of  lands  belonging  im 
Mm  and  containing  an  iron  ore  mine,  hj  the  misrepresentations' of  P.  to  the 
proposed  bayer,  to  the  effect  that  an  experienced  iron  manofactarer  was  of 
opinion  that  the  iron  mine  was  but  a  "  pocket/'  or  nest  that  would  suddenlj 
run  out.  Seld,  that  fl.  could  recover  damages  from  P.  in  a  suit  in  the 
nature  of  an  action  of  slander  for  defamation  of  title. 

Action  in  the  nature  of  an  action  of  slander  for  defamation  of 
.title  by  Halferty  plaintiff,  against  Paull,  defendant,  September  8, 
1866.  The  plaintiff  was  the  owner  of  a  tract  of  land  containing  an 
iron  ore  mine  for  the  sale  of  which  he  was  negotiating  with  Mc- 
Loughlin,  when  Paull,  knowing  the  land,  interfered  and  sent  the 
following  letter  to  McLoughlin,  which  terminated  the  negotiations : 

"  As  we  parted  the  other  day  you  said  something  of  buying  the 
tract  of  land  containing  the  ore  mine.  Now,  in  order  that  you  may 
bo  fully  posted  before  purchasing  a  *  pig  in  a  poke,'  I  will  give  you 
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CoL  Mathiof  8  opinion  of  that  iron  ore  deposit  CoL  Mathioty  a 
ehrewd,  practical  man,  well  known  in  Pittsbnrg,  who  managed  this 
furnace  for  thirty  years,  considered  it  an  isolated  'pocket  *  *or  neat,' 
as  miners  call  them,  that  would  run  out  suddenly,  and  this  he  gave 
for  as  one  reason  for  always  using  it,  in  connection  with  other  ore 
(to  save  it) ;  but  at  the  same  time  they  found  that  the  fiimaoe 
worked  better  on  mixed  ore. 

"  And  when,  some  five  years  ago,  I  inquired  of  him,  how  he  come 
to  let  that  tract  be  sold  for  taxes  ?  he  replied  that  he  had  got  all  the 
timber  off  it,  and  thought  the  ore  was  nearly  played  out,  and, 
although  I  thought  he  was  mistaken,  he  said  he  was  sustained  by 
Arthur  Harrison,  a  miner,  who  had  worked  in  it.  I  haye  not  men* 
tioned  this  before  to  any  one.'' 

The  defendant  made  the  following  points  at  the  trial : 

"  Land  is  not  the  subject  of  defiEunation,  *as  oflSceSy'trades,  pro« 
fessions  and  titles  are,  because  the  land  itself  is  a  standing  refutation 
of  any  Mae  statements  in  regard  to  it,  so  that  it  cannot  be  iigured 
by  them. 

''  If  the  plaintiff  in  this  case  sustained  any  injury  from  the  lost 
of  his  bargain,  his  remedy  is  against  J.  Y.  McLoughlin  for  non- 
performance of  his  contract  to  purchase  the  land  for  the  price  agreed 
upon." 

The  court  ruled  against  the  former  point,  and  to  the  latter  made 
the  following  answer; 

"  Although  plaintiff  might  have  a  cause  of  action  against  Mc- 
LoughUn,  it  would  seem  it  does  not  follow  that  he  could  not  also 
support  an  action  against  Paull.  It  is  not  a  case  of  election  or 
choice  of  remedies,  but  being  of  a  separate  character  both  might  be 
sustained.    We  therefore  answer  this  in  the  negative." 

Verdict  for  plaintiff  for  1997.50,  judgment  thereon,  and  an  appeal 
therefrom  by  defendant 

B.  Cowen  (with  him  were  J.  A.  Hunter  and  ff.  D.  Ibster)  for 
plaintiff  in  error,  cited  Good  v.  Mylin,  8  Barr,  56 ;  McNair  y.  Cwnp* 
tony  11  Casey,  23. 

H.  P.  Latrd  (with  him  was  Merchand)  for  defendant  in  error. 

Thompson,  G.  J.  This  was  an  action  in  the  nature  of  an  action 
of  slander  for  defamation  of  title.    The  narr.  charges  the  defendant 
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witn  fidsdly  and  maliciously  misrepresenting  the  quality  of  a  certain 
tract  of  land  supposed  to  contain  a  large  body  of  iron  ore  of  which 
the  plaintiff  alleges  he  was  about  to  make  an  advantageous  sale,  but 
was  prevented  by  the  malicious  conduct  of  the  defendant 

A  point  was  propounded  to  the  court  below  by  the  counsel  of  the 
defendant,  praying  a  charge  that  **  land  is  not  the  subject  of  defa- 
mation, as  offices,  trades,  professions  and  titles  are,  because  the  laud 
itself  is  a  standing  refutation  of  any  false  statements  in  regard  to  it^ 
so  that  it  cannot  be  injured  by  theuL*'  This  the  learned  judge 
refused. 

The  point  concedes  that  an  action  will  lie  for  defamation  of  title* 
The  authorities  for  that  are  numerous:  Gro.  Eliz.  196,4:^7;  Cro. 
Jac.  484 ;  Eel.  153 ;  Styles'  Rep.  169 ;  54  Eng.  0.  L.  830 ;  to  which 
many  others  might  be  added. 

It  might  be  true  that  land  cannot  be  so  misrepresented  as  to  be 
the  subject  of  damages  where  the  reference  is  to  its  patent  qualitie& 
I  fancy  that  a  statement,  however  malicious,  that  land  is  without 
timber,  when  notoriously  well  timbered,  could  never  be  the  subject 
of  damages.  But  very  different  would  be  the  case  of  those  occult 
qualities  or  internal  values  which  science  and  experience  may  be 
able  to  detect  As  they  never,  or  very  rarely,  can  be  certainly  ascer- 
tained, and  to  some  extent  must  rest  upon  opinion,  it  seems  to  me 
that  the  case  is  different  One  may  know  more  in  regard  to  the 
value  than  others,  and  if,  knowing  or  believing  the  condition  to  be 
one  thing,  and  representing  the  facts  in  a  different  light  and  preju- 
dicial to  the  owner,  he  does  him  an  injury,  he  ought  to  pay  the 
damages  his  misrepresentation  produces,  or  is  the  direct  cause  o£ 

The  representation  in  this  case  was,  that  an  experienced  iron  man- 
ufacturer was  of  opinion  that  the  iron  ore  in  the  land  was  but  a 
'^pocket''  or  nest,  that  would  suddenly  run  out,  and  that  he  had 
used  ore  from  the  bank  with  other  ores,  in  order  to  save  it  This 
was  a  most  successful  mode  of  depreciating  the  valae  of  the  land  as 
mineral  land,  and  if  this  was  false  and  malicious  as  well  as  injurious 
to  the  plaintiff,  why  shall  he  not  be  indemnified?  The  defendant 
did  not  pretend  to  prove  that  Col.  Mathiot  ever  did  say  what  he 
imputed  to  him,  or  that  the  fact,  independently  of  him,  was  true* 
The  witness,  the  party  in  treaty  for  the  land,  says,  that  in  conse- 
quence of  this  communication  from  the  defendant,  having  confidence 
in  him,  he  refused  to  go  on  with  the  purchase,  and  thus  the  matter 
ended.    As  the  use  of  the  words  in  question  was  not  in  se  actionable. 
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ttie  plaintiff  proved  their  falsity,  so  far  as  obsenration,  experience, 
judgment  and  the  declarations  of  the  defendant  could  go.  This 
made  a  case  for  the  jury,  and  it  would,  we  think,  have  been  manifest 
error  in  the  judge  to  have  aflSrmed  the  defendant's  point 

It  would  hardly  be  denied,  I  think,  if  one  were  fadsely  and  malici- 
onsly  to  represent  that  a  piece  of  hmd  and  residence  which  a  neigh- 
bor was  about  to  sell  was  very  unhealthy,  and  thus  break  off  an 
advantageous  sale,  that  this  would  be  actionable,  if  damage  was 
shown. 

For  misrepresenting  personal  qualities,  such  as  the  imputation  of 
the  want  of  chaAity,  by  which  an  advantageous  marriage  was  lost, 
an  action  lies,  although  the  words  employed  may  not,  in  themselves, 
be  actionable.  Moody  v.  Baker^  5  Cow.  351,  is  of  this  sort,  and 
there  are  many  such  in  the  books.  For  falsely  representing  a  ship 
as  unseaworthy,  an  action  lies.  Ingram  v.  Lawson,  9  Car.  &  P.  3'^6. 
This*  although  the  seaworthiness  of  the  vessel  might  be  claimed  as 
*'  a  standing  refutation  "  of  the  slander,  being  a  thing  easily  ascer- 
tained, I  regard  the  text  of  Starkie  on  Slander,  p.  172,  ed.  of  1869,  as 
quite  to  the  point  in  a  case  of  this  kind.  It  is  there  said,  "  where  a 
party  is  prevented  from  selling,  exchanging,  or  making  any  advan- 
tageous disposition  of  land  or  other  property,  in  consequence  of  the 
impertinent  interference  of  the  defendant,  he  may  maintain  an 
action  for  the  inconvenience  he  has  suffered."  Burrall,  2622,  is  cited 
for  this  by  the  leamefd  author.  With  all  these  analogies  and  princi- 
ples to  sustain  the  ruling  of  the  learned  judge,  we  think  be  com- 
mitted no  error  in  answering  the  defendant's  first  point  as  he  did. 

In  regard  to  the  second  assignment  of  error,  which  is  the  answer 
of  the  learned  judge  to  the  defendant's  second  point,  much  need 
not  be  said.  It  seems  to  us,  that  if  the  law,  in  answer  to  it,  were 
wrong  to  any  extent,  the  facts  did  not  raise  the  question.  The 
defendant's  testimony  did  not  refer  at  all  to  any  completed  con- 
tract of  purchase  by  McLoughlin  from  the  plaintiff,  but  he 
claimed  it  to  have  been  shown  by  the  plaintiff  But  when  we 
look  at  that,  we  discover  nothing  like  a  contract  with  any  time  for 
performance,  and  necessary  details  on  either  side,  even  by  parol. 
Tlie  preliminaries  to  a  contract  were  spoken  of,  nothing  more,  and 
this  the  defendant  seemed  to  understand,  for  he  interposed  his 
notice  not  to  buy  a  "  pig  in  a  poke"  in  order  to  prevent  its  comple- 
tion. A  contract  tor  the  sale  of  land  is  not  made  by  a  statement  of 
the  price  asked  and  an  answer  "  that  I  will  take  it,"  as  said  in  this 
Vol.  III.  — 66 
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case.  Arrangements  are  to  be  made,  as  to  how  and  when  to  be  paid, 
when  the  conveyance,  and  what  kind  of  conveyance,  is  to  be  made, 
and  then  the  redaction  of  the  contract  to  writing  and  signing  it,  at 
least,  by  the  party  who  is  to  convey.  There  was  neither  a  parol  nor 
written  contract  in  evidence  in  this  cause;  such  an  one  as  a  court 
world  have  allowed  to  have  gone  to  a  jury  as  a  binding  contract  for 
the  sale  of  land.  I  admit  that  if  there  had  been  a  binding  contract 
between  the  plaintiff  and  McLoughlin,  for  the  land,  and  then  the 
latter  had  refused  to  comply  with  his  contract  on  account  of  the 
defamatory  representations  received,  the  authorities  show  that  the 
plaintiff's  remedy  would  have  been  on  the  contract  for  damages. 
This  is  very  clearly  asserted  by  Lord  Eldon,  0.  J.,  in  Morris  v. 
Longdate,  2  Bos.  &  Pul.  283 ;  see,  also,  Vicars  v.  WUcocks,  8  East  1; 
and  Bailey  v.  Drew,  5  Barb.  297.  But  we  need  not  enlarge ;  if  there 
were  error  in  this  answer,  it  was  innoxious,  as  the  proof  did  not 
raise  the  point. 

The  learned  court  entered  judgment  on  the  verdict,  although  it 
had  reserved  the  question,  whether,  under  all  the  facts,  the  plaintiff 
was  entitled  to  recover.  This  was  certainly  insufficient  as  a  point 
reserved  {Clark  £  Thaw  v.  Wilder,  1  Casey,  314),  and  the  plaintiff 
in  error  cannot  ask  a  review  here  of  any  thing  but  what  he  took 
exceptions  to  on  the  triaL  We  have,  however,  discussed  all  the  ques-' 
tions  in  the  case. 

Judgment  affirmed. 


•    Bbowk,  appellant,  y.  OLSoe, 

(68  Penn.  St.  SL) 

LiabQUy  of  tatihboaU, 

In  Pennsylvania  steam  tow-boats  or  tags  are  not  common  carriers  as  regards 
the  vesselB  thej  have  in  tow  and  their  cargoes. 

AciiON  in  assumpsit  by  Clegg  against  Brown,  commenced  Aug.  1, 
1867,  for  charges  for  towing  seven  loaded  coal-barges  from  Pitts- 
burg to  Cairo,  and  towing  the  empty  barges  back  to  Pittsburg.  The 
contract  was  for  towing  eight  barges;  but  when  the  steam-tug^ 
^  Mary  Davage,"  belonging  to  plaintiff,  had  towed  them  as  far  as 
Stcubenville  bridge,  one  of  the  barges  was  driven  against  the  pier  and 
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•onk,  and  only  the  seven  were  delivered;  wherefore  thd  defendant 
refused  to  pay  the  charges. 
At  the  trial  the  defendant  requested  the  following  chai^ges: 

1.  ^  That  when  the  owner  of  a  steam-tug  undertaken  the  business 
md  employment  of  towing  loaded  coal-boats  or  baigea  from  Pitts* 
burg  down  the  Ohio  river  to  a  distant  market,  and  in  such  an 
undertaking  is  to  have  the  exclusive  possession  and  control  of  the 
tow,  the  owner  of  which  is  not  to  be  present  by  himself  or  his  agents 
throughout  the  trip,  such  owners  will,  in  such  undertaking,  be  liable 
as  a  common  carrier,  in  the  absence  of  any  special  agreement  to  the 
contrary.^ 

2.  "  If  this  point  be  declined,  then  that  in  such  case,  if,  in  mid- 
day and  on  an  open  river,  the  tug  should  collide  against  the  pier  of 
a  bridge  and  sink  one  of  her  barges  in  tow,  not  from  any  sudden 
unforeseen  accident,  or  from  any  inevitable  cause,  but  from  the  pilot's 
having  gradually  lost  the  control  of  his  boat  and  tow,  under  the 
usual  and  ordinary  action  of  the  wind  and  currents,  the  owners  of 
the  tug  would  be  liable  for  the  loss  of  the  barge.** 

3.  **  Or  if  declined,  then  that  the  liability  of  the  tug-boat  owner 
in  this  case  would  be  similar  in  extent  to  that  of  a  common  carrier 
under  a  bill  of  lading,  with  usual  exception  against  the  perils  of 
navigation,  which  would  not  excuse  a  collision  in  open  day  with  a 
well-known  obstruction,  as  the  pier  of  a  bridge,  there  having  been 
no  sudden  or  unforeseen  act  or  violence  of  a  nature  which  caused 
the  collision/* 

4.  '^  That  when  a  steam-tug  undertakes  to  tow  a  large  fleet  of 
loaded  coal-boats  down 'the  Ohio  river,  as  in  this  case,  und  just  when 
arriving  at  the  Steuben ville  bridge,  well  known  as  a  dangerous  place, 
where  more  than  ordinary  care  and  skill  is  requisite  in  management 
of  the  tow,  the  captain  and  one  of  the  pilots  go  down  to  their  din- 
ner, leaving  only  one  pilot  and  the  mate  on  deck  to  manage  the  tow 
and  carry  it  by  the  dangerous  place,  and  the  boat  under  the  manage- 
ment, or  mismanagement,  of  the  pilot  and  mate,  strikes  one  of  tht: 
bridge  piers  and  sinks  one  of  her  barges,  the  owners  of  the  tug 
would  be  liable  to  the  owner  of  the  barge  for  its  loss." 

5.  "  If  the  court  declined  the  charge  as  requested  in  the  last  point, 
then,  th€.t  under  the  circumstances  there  detailed,  the  owners  of  the 
tug  would  be  so  liable,  unless  they  show  aflfirmatively  and  clearly 
that  the  accident  arose  from  some  sudden  and  unforeseen  cause  which 
human  skill  and  foresight  could  not  have  provided  against" 
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6.  <^That  the  faets  in  er.idence  are  insufficient  in  law  taexcnse 
the  pkintifiTs  for  the  loss  of  the  barge/' 

The  coart  denied  the  first,  fourth  and  sixth  requests,  and  as  to 
the  others  charged  as  follows: 

2.  ''  The  court  declines  to  affirm  this  point  without  qualification. 
If  the  pilot 'gradually  lost  the  control  of  his  boat  and  tow,' without 
any  want  of  proper  and  reasonable  care  and  skill  on  his  part,  then 
the  owners  of  the  tug  would  not  be  liable  for  the  loss  of  the  bai^ ; 
butMf  the  pilot 'gradually  lost  the  control  of  his  boat  and  tow 
*  through  any  negligence  or  want  of  proper  and  reasonable  care  and 
skill  on  his  part,'  then  the  owners  of  the  tug  would  be  liable  for  the 
loss  of  the  barge,  under  the  facts  stated  in  the  point" 

3.  ''The  court  declines  to  charge  as  requested  in  this  point 
Whether  the  loss  of  the  barge  was  occasioned  by  the  ^rils  of  the 
navigation  or  by  the  negligence,  want  of  skill  and  care  on  tlie  pari 
of  the  pilot  and  crew  of  the  tug,  is  a  question  of  fact  for  the  deter* 
mination  of  the  jury,  and  not  a  matter  of  law  for  the  decision  of 
the  court" 

5.  ''  Omitting  the  words  '  sudden  and  unforeseen '  before  the  word 
'  canse,'  the  point  is  affirmed." 

Verdict  for  plaintiffs  for  $2554.07.    The  defendant  appealed. 

J7.  Burgwifiy  for  plaintiff  in  error,  cited  Angell  on  0arrier8>  §§  77, 
120, 152 ;  Rile}/  v.  Horne^  5  Bingh.  217 ;  Oertnania  Ins.  Co.  y.  Pike^ 
8  Am.  Law  Eeg.,  October,  1869,  p.  614. 

J.  Barton  and  R.  Woods,  for  defendants  in  error,  cited  Hays  t. 
Paul,  1  P.  R  Smith,  134. 

Bead,  J.  Are  steam  tow-boats  common  carriers  in  respect  to  the 
boats  they  have  in  tow,  is  a  question  of  great  importance  in  this 
State,  and  is  distinctly  presented  for  our  consideration  in  this  case. 
The  distinction  attempted  to  be  drawn  in  the  points  presented  to 
the  court  would  seem  to  take  for  granted  that  in  all  other  species 
of  towage  the  owners  of  steam-tugs  are  not  common  carriers,  but 
are  responsible  only  for  ordinary  skill,  care  and  diligence  in  their 
undertaking.  The  effort  then  is  to  make  the  owners  of  tugs,  towing 
loaded  coal-boats  on  the  Allegheny,  Monongahela,  Ohio,  Delaware 
and  Schuylkill  rivers,  insurers  of  the  boats  and  their  cargoes  towed 
by  them ;  and  legally  responsible  for  all  acts  against  which  they 
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oould  not  proTide,  from  whatever  cause  arising^  the  acts  of  Qod  and 
the  pablic  enemy  only  excepted. 

The  common-law  rale  applied  only  to  goods,  and  not  to  vessels  or 
boats,  to  which  it  cannot  be  extended  except  by  a  forcible  perver- 
sion of  its  terms  and  meaning.  Towage  by  steam  is  a  diiferent  and 
new  business,  to  which  should  be  applied  the  ordinary  rules  of  bailees 
for  hire,  and  this  has  been  the  clear  understanding  of  the  community 
in  this  State. 

In  Leech  et  al  v.  The  owner  of  the  steamboat  Miner,  1  Phila. 
144,  the  action  was  for  the  loss  of  two  boats  loaded  with  coal,  al- 
leged to  have  been  lost  by  the  carelessness  of  the  defendant^  who  had 
undertaken  to  tow  them  from  the  mines  on  the  Monongahela^  to  the 
landing  at  Pittsburgh. 

LowBiE,  J.  (1st  of  March,  1848)  charged  the  juiy,  ^  That  the 
owners  of  a  tow-boat  are  not  liable,  as  common  carriers,  for  the  safety 
of  the  boats  and  their  contents,  which  they  undertake  to  tow.  In  the 
performance  of  the  duty,  they  are  bound  to  exercise  ordinary  care 
and  skill  in  directing  their  movements,  and  are  liable  if  the  accident 
arose  from  such  want  of  care  and  skilL" 

In  Leonard  v.  Hendrickso»,  which  was  the  case  of  a  raft  taken  in 
tow  by  a  steamboat,  Hepburit,  J.,  in  the  same  court  in  the  next  year 
(1849),  held  that  the  owners  of  the  boat  were  not  common  carriers. 
This  case  was  taken  to  the  supreme  court  and  there  affirmed,  and  is 
reported  in  6  Harris,  40. 

A  very  able  opinion  was  delivered  by  Chambers,  J.,  considering 
the  question  upon  reason  and  authority,  rejecting  the  Louisiana 
doctrine,  and  adopting  the  New  York  rule  as  unanimously  kiid  down 
by  court  of  appeals  in  Welle  v.  Steam  Navigation  Company,  2  Oomst 
20t 

In  Hays  r.  Paul,  1  P.  F.  Smith,  134,  the  court  below  affirmed  the 
defendant's  point  *'  that  the  owners  of  a  steamboat,  employed  in 
towing  boats,  are  not  common  carriers,  and  are  only  bound  to  take 
such  reasonable  degree  of  care  and  attention,  that  the  owner  of  the 
boat  or  raft  towed  shall  incur  no  damage  or  loss  through  the  negli- 
gence or  default  of.  the  owner  of  such  steamboat,  or  of  his  servant'* 
The  case  was  tried  and  decided  upon  this  principle,  and  affirmed  by 
the  supreme  court 

It  appears,  therefore,  to  be  the  settled  rule  in  Pennsylvania,  that 
(be  owners  of  steam  tow-boats  are  not  common  carriers. 

J  am  aware  of  the  opinion  of  Eaks,  J.,  in  Vanderslice  v.  I%e 
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steam  tow-boat  Superior,  in  admiralty,  in  the  district  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  reported  in  2 
Am.  L.  J.  (N.  S.)  347,  and  in  13  Law  Bep.  399.  The  learned  judge 
agrees  with  Chancellor  Eeih:,  and  disagrees  with  Stoby,  J.,  and 
with  the  case  in  3  Hill,  9,  in  holding  steam-tugs  common  carriers* 
After  stating  various  reasons  for  considering  them'common  carriers, 
he  says,  'Hhese  considerations  urge  us  very  strongly,  to  hold  the 
steam-tug  to  the  rigid  accountability  of  a  common  carrier,  but  I  do 
not  think  it  necessary  to  decide  the  question.^ 

There  is  no  date  to  this  opinion,  but  as  the  libel  was  for  damage 
done  to  a  boat  and  her  cargo  in  March,  1846,  and  as  neither  the 
case  in  7  Hill,  533,  nor  that  in  6  Harris,  40,  are  referred  to,  it  must 
have  been  prior  to  the  publication  of  those  cases,  the  last  of  which 
would  have  had  a  conti'olling  influence  over  the  mind  of  the  judge. 
In  1  Wharton's  Dig.  (6th  ed.  1853)  203,  under  the  head  of  Bail- 
ment 1  —  Ommon  Carrier y  part  11,  the  digester,  after  stating  the 
case  of  Vanderslice  t.  The  Superior^  as  if  it  had  been  a  positive 
decision  that  a  steam-tug  towing  boats  for  hire  was  a  common 
carrier,  adds:  '^This  case  was  affirmed  on  appeal  to  the  circuit 
court  by  Grieb,  J.,  on  the  ground  that  there  had  been  a  want  of 
ordinary  care  on  the  part  of  the  steam-tug,  but  he  declined  to  ruld 
that  she  was  a  common  carrier.'' 

In  the  supplement  of  Wharton's  Digest  published  in  1865,  under 
the  head  BailmentSy  page  42,  "who  are  common  carriers?"  *'3. 
Steam-tugs  are  not  liable  as  common  carriers  for  the  safety  of  ves- 
sels which  they  are  towing,  or  of  their  cargo,  ff inter  y.  Steam^tug^ 
Enterprise;  HitUer  v.  Tlie  Steamer  Napoleon,  3  WalL  5."  It  is 
clear  the  dictum  of  Kane,  J.,  did  not  form  the  grounds  of  decis- 
ion in  the  case  before  him,  nor  of  any  other  case  in  the  third  circuit,  so 
far  as  we  know.  The  decisions  on  this  point  in  the  State  courts,  and 
in  those  of  the  United  States,  entirely  harmonize. 

In  Merrick  v.  Brainard,  38  Barb.  574-585  (1860),  the  court  say^ 
•'one  who  contracts  to  tow  a  boat  laden  with  merchandise,  for 
another,  is  not  a  carrier  and  does  not  assume,  nor  is  he  charged 
with  the  duties  and  responsibilities  of  a  can-ier.  Wells  v.  Steam 
Navigation  Co.,.  2  Comst  204.  In  the  same  case  (4  Seld.  375),  it 
was  held,  that  the  owners  of  a  tow-boat,  in  the  absence  of  an  express 
contract  limiting  their  liability,  are  bound  to  exercise  ordinary  cara 
and  diligence,  and  are  liable  for  the  want  thereof 

In  the  court  of  appeals  in  Merrick  v.  Van  Santvoard  et  aU  34  N.  Y 
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(7  Tifil)  208  (1866),  this  case  was  modified  by  reyersing  the  judg- 
ment of  the  court  below,  as  to  the  defendant  Van  SantToord,  who  had 
been  held  liable  as  a  mere  stockholder  in  a  Gonnectiout  corporation, 
but  aflSrming  the  judgment  as  against  the  defendant  Brainard,  upon 
the  principle  just  stated.  **  We  have  examined  the  questions  raised 
by  the  appeal  which  affect  the  defendant  Brainard,  and  think  the 
judgment  as  to  him  should  stand  for  the  reasons  assigned  in  the 
court  below,"  in  which  all  the  judges  concurred. 

Beits,  J.,  in  Abbey  y.  Steamboat  R.  L.  Stevens^  22  How.  Pr.  78, 
in  the  district  court  of  the  United  States  for  the  southern  district 
of  New  York,  in  September,  1861,  said:  ^'The  tug  is  not  to  bo 
regarded  subject  to  the  liabilities  of  a  common  carrier  or  insurer.^ 
The  decision  in  The  Princeton,  8  Blatchfl  0.  0.  54,  by  Nelson,  J., 
one  of  the  judges  who  decided  the  case  of  Alexander  y.  Greene,  3 
Hill,  9,  looks  in  the  same  direction,  and  can  bear  no  other  interpre* 
tation.  In  The  Steamboat  Angelina  Coming,  1  Ben.  109,  Bbkb- 
DicT,  J.,  of  the  United  States  district  court  for  the  eastern  district 
of  New  York,  in  1867,  held  that  a  steam-tug  is  not  a  common 
carrier  of  the  yessel  she  tows. 

In  The  Steamer  New  Philadelphia,  1  Black.  62,  it  seems  to  haye 
ooen  taken  for  granted,  in  the  district,  and  circuit  courts,  and  in  the 
supreme  court,  that  the  steam-tug  New  Philadelphia  was  not  a 
common  carrier  of  the  coal-barge  she  had  in  tow,  and  the  ground 
of  claim  by  the  libelant  for  the  damages  to  the  tow  was,  that  they 
were  occasioned  by  negligence  and  want  of  ordinary  skill,  care  and 
prudence  on  the  part  of  those  who  were  intrusted  with  the  nayiga^ 
tion  of  the  tug. 

It  may,  therefore,  be  aflSrmed,  that  by  the  law  of  Pennsylyania, 
and  also  of  New  York,  as  administered  by  the  courts  of  those 
States,  and  by  the  courts  of  the  United  States  in  the  second  and 
third  circuits,  steam-tugs  or  boats  are  not  common  carriers  of  the 
yessels  they  tow. 

The  cases  in  England  are  generally  in  the  admiralty,  which  has 
jurisdiction  of  towage,  and  which  is  often  connected  with  salragc. 
In  Spnonde  y.  Pain,  6  Hurlst  &  N.  709,  which  was  an  action  by 
the  owner  of  a  smack,  against  the  owners  of  a  steam-tug  employed 
to  tow  his  smack  out  of  the  harbor,  for  negligence  of  the  master  of 
the  tug,  by  which  the  smack  was  stranded,  the  declaration  was  in 
the  common  form  for  negligence  in  towing  the  plaintiff's  yessel  out 
to  sea.    The  defense  set  up  was  a  special  notice  on  the  back  of  the 
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printed  receipts  given  by  the  defendants,  exempting  ibem  from  all 
liability  for  any  loss  or  damage  whether  arising  from,  or  occasioned 
by,  any  supposed  negligence  or  defaalt  of  them  or  their  servants, 
and  the  question  was,  whether  the  plaintiff  had  knowledge  of  this 
notice.  The  Liord  Chief  Barok  expressed  the  opinion  that  the  con- 
tract was  upon  the  terms  of  the  notice,  and  that  it  was  evident  the 
defendants  did  not  undertake  for  the  charge  of  seven  shillings  and 
sixpence  to  be  insurers  against  accidents  to  the  vessels  they  towed — 
and  the  plaintiff  was  then  nonsuited.  Upon  a  motion  for  a  new 
trial  in  flowing  cause,  defendants'  counsel  said:  ^This  is  not  the 
case  of  a  common  carrier.  There  was  no  common-law  obligation 
on  the  defendants  to  tow  the  plaintiff's  vessel,  but  the  liability 
depends  on  contract" 

Baron  Martin  said:  ''  I  am  of  opinion  that  it  was  a  question  for 
the  jury,  what  was  the  conttact  the  plaintiff  and  defendants  entered 
into,  and  that  it  was  not  a  question  of  law  for  the  judge  to  decide. 
Whether  the  plaintiff  had  knowledge  of  the  notice  by  reason  of 
having  the  receipts  was  essentially  a  question  of  fact,  and  ought 
not  to  have  been  withdrawn  from  the  consideration  of  the  jury" — 
a  new  trial  was  granted ;  and  upon  a  second  trial  before  Eble,  G.  J., 
the  learned  judge  left  it  to  Jthe  jury  to  say  whether  the  contract 
between  the  plaintiff  and  defendant  was  tnade  on  the  terms  printed 
on  the  back  of  the  receipts,  and  the  jury  having  found  in  the  affirma- 
tive, plaintiff  elected  to  be  nonsuited.  # 

In  Tlie  Minfiehahay  1  Lush.  335,  and  in  the  judicial  committee 
of  the  privy  council.  Lord  Kingsdown  said:  '^  When  a  steamboat 
engages  to  tow  a  vessel  for  a  certain  remuneration  from  one  point  to 
another,  she  does  not  warrant  that  she  will  be  able  to  do  so,  and 
will  do  so,  under  all  circumstances  and  at  all  hazards;  but  she  does 
engage  that  she  will  use  her  best  endeavors  for  that  purpose,  and 
will  bring  to  the  task  competent  skill,  and  such  a  crew,  tackle  and 
equipments  as  are  reasonably  to  be  expected  in  a  vessel  of  her  class. 
She  may  be  prevented  from  fulfilling  her  contract  by  a  m  major^ 
by  accidents  which  were  not  contemplated,  and  which  may  render  the 
fulfillment  of  her  contract  impossible,  and  in  such  case,  by  the 
general  rule  of  law,  she  is  relieved  from  her  obligations.  But  she 
does  not  become  relieved  from  her  obligations  because  unforeseen 
difficulties  occur  in  the  completion  of  her  task ;  because  the  perform- 
ance of  the  task  is  interrupted  or  cannot  be  completed  in  the  mode 
in  which  it  was  originally  intended — as  by  the  breaking  of  the 
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ship's  hawser.  But  if  in  the  discharge  of  her  task,  by  sudden 
Tiolence  of  wind,  or  waves,  or  other  accidents,  the  ship  in  tow  is 
placed  in  danger,  and  the  towing  vessel  incurs  risks  and  performs 
duties  which  were  not  within  the  scope  of  her  original  engagement, 
she  is  entitled  to  additional  remuneration  for  additional  services,  ii 
the  ship  be  saved,  and  may  claim  as  a  salvor,  instead  of  being 
restricted  to  the  sum  stipulated  to  be  paid  for  mere  towage."  In  the 
cases  on  this  subject  the  towage  contract  is  generally  spoken  of  as 
superseded  by  the  right  to  salvage.  In  the  case  of  Tlie  Julia,  in  the 
judicial  committee  of  the  privy  council,  11  Moore  P.  0.  210,  1 
Lush.  224,  Lord  Kingsdown  said :  ^*  When  the  contract  was  made, 
the  law  would  imply  an  engagement,  that  each  vessel  should  per- 
form Its  duty  in  completing  it,  that  proper  skill  and  diligence  would 
be  used  on  board  of  each,  and  that  neither  vessel,  by  neglect  or 
misconduct,  could  create  unnecessary  risk  to  4;he  other,  or  increase 
any  risk  which  might  be  incidental  to  the  service  undertaken. 

So  where  a  steam-tug,  to  avoid  being  crushed  by  collision,  let  go 
her  tow  and  slipped  out  from  between  the  two  vessels,  and  dropi)ed 
astern,  "  It  was  admitted  on  all  sides  that  this  maneuver  was  per- 
fectly justifiable."    The  Anmpolis,  P.  C,  5  Law  Times  R.  38. 

It  is  clear  from  these  authorities  that  steam  tow-boats  or  tugs  are 
not,  by  the  law  of  England,  common  carriers,  of  the  vessels  they  tow. 

The  cases  in  the  United  States  which  are  supposed  to  express  a 
contrary  opinion  are  White  v.  Marjfy  6  Cal.  462,  October  term, 
1856,  where  Justice  Heydenfeldt,  delivering  the  opinion  of  the 
court,  says:  ''It  is  immaterial  to  consider  whether  the  defendant  was 
or  was  not  a  common  carrier,  although  I  think  she  was,  according  to 
the  most  striking  analogies ;"  Walston  v.  Myers,  5  Jones  (N.  C.) 
174,  December,  1857,  where  Judge  Pearson  said:  "We  are 
inclined  to  the  opinion,  that  the  defendants,  John  and  Redding 
Myers,  the  owners  of  the  steamboat,  were  common  carriers,  in  respect 
to  the  plaintiff's  flat  they  had  in  tow." 

In  Ashmore  v.  Penn.  Steam  Towing  Trans.  Co.,  4  Dutch.  180, 
one  judge,  upon  a  motion  for  a  new  trial,  deemed  it  unnecessary  to 
decide  whether  a  tower  was  a  common  carrier.  Another  judge  held, 
both  upon  principle  and  authority,  that  he  was  not  a  common  carrier. 
A  third  seemed  to  be  of  the  opinion  that  he  was  a  common  carrier; 
and  the  chief  justice,  who  had  tried  the  cause,  and  who  had  not 
charged  the  jury  that  the  steamboat  was  a  common  carrier,  concur* 
lod  with  the  majority  in  dismissing  the  motion  for  a  new  triaL 
Vol.  IIL  — 67 
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In  Sjyi'oul  V.  Hemmingway,  14  Pick.  1,  a  brig  which  was  towed  at 
th^  stern  of  a  steamboat,  employed  in  the  business  of  towing  Tessela 
in  the  river  Mississippi,  below  New  Orieans,  was,  through  the  negli- 
gence of  the  master  and  crew  of  the  steamboat,  over  whom  those  in 
charge  of  the  brig  had  no  control,  brought  into  collision  with  a 
scliooner  lying  at  anchor.  It  was  held,  that  the  owner  of  the  brig  was 
not  responsible  for  the  damage  sustained  by  the  schooner.  There 
is  nothing  in  this  case  showing  that  the  court  regarded  the  steamboat 
as  a  common  carrier,  and  this  is  remarkable  because  the  case  of 
Smith  V.  Pierce,  1  La.  349,  in  which  the  owners  of  steam 
tow-boats  on  the  Mississippi  were  held  liable  as  common  carriers, 
had  been  decided  in  May,  1830,  and  published  in  1831,  two  yean 
before  the  decision  of  the  Massachusetts  case. 

Of  the  text-writers.  Story  on  Bailments  (7th  ed.  §  496),  aaya: 
'^  The  owners  of  a  steamboat,  who  undertake  to  tow  freight-boata 
for  hire,  or  undertake  to  tow  vessels  in  or  out  of  port  for  hire,  are 
not  common  carriers,  but  are  responsible  only  for  ordinary  care, 
skill  and  diligence  in  their  undertaking."  Such  is  the  opinion  also 
expressed  in  Angell  on  Carriers  (4th  ed.  1868,  §  86). 

And  in  1  Parsons  on  Shipping  and  Admiralty,  page  247,  it  is  said 
^  steam  tow-boats  are  not  generally  considered  common  carriers  in 
respect  to  the  boats  they  have  in  tow." 

The  detailed  examination  we  have  made  of  the  authorities  upon 
this  point  shows  conclusively  that  in  Pennsylvania  the  law  is  defin- 
itely settled  that  steam  tow-boats  or  tugs  are  not  common  carriers  at 
regards  the  vessels  they  have  in  tow,  and  their  cargoes.  There  ia 
nothing  in  any  of  the  other  specifications  of  error,  and  the  judgment 
is  therefore  affirmed. 
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MuKDORFF,  appellant,  t.  Wickebsham. 

(68Peim.St.87.) 

lAMfiUy  of  principal  for  unauthoneed  aet$  of  agenL 

Defendant's  agent,  in  procuring  plaintiff's  promissorj  note,  signed  a  receipt 
in  the  name  of  his  principal,  containing  an  undertaidng  that  the  note 
should  be  protected  at  maturitj.  He  was  not  authorized  to  sign  such  a  re- 
ceipt ;  but  defendant  used  the  note  in  his  business,  and  plaintiff  was 
obliged  to  paj  it  at  maturity.  Held,  that  defendant  was  liable  on  the  con- 
tract contained  in  the  receipt 

Action  in  assnmpsit,  to  recover  the  amount  of  a  note  which 
defendant  had  agreed  to  protect  at  maturity  bnt  plaintiff  had  been 
obliged  to  pay.  The  note  and  receipt  forming  the  basis  of  the 
action  are  as  follows: 

''fSOO.  PiTTfiBi7BQ,Jf<wMii&er20,1858. 

•*  Four  months  after  date,  I  promise  to  paj  to  the  order  of  S.  M.  Wicker- 
sham,  $800,  without  defalcation,  for  value  received. 

"Q.  A.  MXTNDOSFF." 

"  PrrraBUBQ,  Ifov&mbor  20, 185a 
"  We  received  of  G.  A.  Mnndorff  his  note,  calling  for  $800,  payable  to  the 
order  of  8.  M.  Wickersham,  dated  November  20,1858,  which  we  aro  to  protest 
at  matnritj.  "  James  yAin>BBORiFF, 

"  For  S.  M.  WiCKBBSHAM.'' 

It  appeared  that  defendant  had  told  Vandergriff  to  call  on  plain- 
tiff  for  the  note ;  that  he  did  so,  and  got  the  note,  whereupon 
plaintiff  drew  the  receipt  and  Vandergriff  signed  it  Vandergriff 
testified  that  he  did  not  owe  defendant,  and  did  not  know  whether 
plaintiff  owed  defendant,  and  that  he  had  no  authority  to  sign  the 
receipt  as  he  did.    Judgment  of  nonsuit  and  plaintiff  appealed. 

B.  F.  Lucas  (with  him  was  A.  0.  Lucas),  for  plaintiff  in  error, 
cited  Bevan  J.  Insurance  Co^  9  W.  &  S.  187. 

Shabswood,  J.  If  an  agent  obtains  possession  of  tne  property, 
of  another,  by  making  a  stipulation  or  condition  which  he  was  not 
authorized  to  make,  the  principal  must  either  return  the  property. 
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or,  if  he  receives  it,  it  must  be  subject  to  the  condition  npon  which 
it  waa  parted  with  by  the  fonner  owner.  This  proposition  is 
founded  upon  a  principle  which  pervades  the  law  in  all  its  branches : 
Qui  scntlt  cornmodum,  sentire  debet  et  onus.  The  books  are  full  of 
striking  illustrations  of  it,  and  more  especially  in  cases  growing  out 
of  the  i-elation  of  principal  and  agent  Thus,  where  a  party  adopts 
a  contract  which  was  entered  into  without  his  authority,  he  must 
adopt  it  altogether.  He  cannot  ratify  that  part  which  is  beneficial 
to  himself  and  reject  the  remainder;  he  must  take  the  benefit  to  be 
derived  from  the  transaction  cum  onere:  Broom's  Legal  Maxims, 
C32 ;  HovU  v.  Pocky  7  East,  164;  Colefnan  v.  Stark,  1  Oregon,  115. 
In  tlie  familiar  case  of  the  sale  of  a  horse  by  a  servant,  who,  with- 
out authority,  warrants  the  soundness  of  the  animal,  the  master 
having  received  the  price  enhanced  by  the  warranty,  even  though 
ignorant  of  it,  is  responsible.  Nelyear  v.  Hawke,  6  Esp.  72;  Alex* 
ander  v.  Gibson,  2  Campb.  555 ;  WiUiamson  v.  Canaday,  3  Ired.  349. 
Wheie  the  agent  of  the  insured,  in  effecting  an  insurance,  makes  a 
false  and  unauthorized  representation,  the  policy  is  void.  Where 
one  of  two  innocent  persons  must  suffer  by  the  fraud  or  negligence 
of  a  third,  whichever  of  the  two  has  accredited  him  ought  to  bear 
the  loss.  Fitzherbert  v.  Mather ,  1  T.  R.  12.  The  holder  of  a  note 
is  responsible  for  representations  made  by  a  broker  employied  to  sell 
it,  though  contrary  to  his  instructions.  LobdellY.  Baker,  1  Meta 
193.  A  principal  who  sues  to  enforce  a  contract  is  bound  by  the 
representations  made  by  his  agent,  in  order  to  induce  the  opposite 
party  to  make  it.  Bennett  v.  Judson,  21  N.  Y.  238 ;  JElweU  v. 
Chamberlain,  4  Bosw.  320 ;  31  N.  Y.  611.  So  a  debtor  cannot  have 
the  benefit  of  a  compromise  and  release,  effected  by  his  agent,  with- 
out adopting  all  the  representations  made  by  the  agent  to  the 
creditors  in  negotiating  it  CraTis  v.  Hunter,  28  N.  Y.  389.  If  an 
agent  borrows  money  for  his  principal,  and  procures  another  to  be- 
come surety,  and  tlie  surety  afterward  pays  the  debt,  the  principal 
is  answerable  to  the  surety.  Higgins  v.  Dillinger,  22  Miss.  397. 
There  is  a  very  strong  case  in  Barber  v.  Britton,  26  Vt.  112, 
where  the  defendant  sent  a  servant  to  employ  the  plaintiff,  who  waa 
a  physician,  to  visit  a  boy  who  had  been  injured  in  their  service, 
and  directed  him  to  tell  the  plaintiff  that  they  would  pay  for  the 
first  visit  The  servant  neglected  to  mention  this,  and  employed 
the  plaintiff  generally.  He  attended  the  boy  until  he  recovered, 
and  the  defendants  were  held  liable  for  his  whole  bilL    Many  of 
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these  cases  are  pat  upon  an  implied  aathority,  but  the  more  reason- 
able ground,  as  it  seems  to  me,  is,  that  the  party,  having  enjoyed  a 
benefit,  must  take  it  cum  onere. 

The  defendant  in  this  case  received  a  note  signed  by  the  plaintiff, 
which  was  delivered  to  the  defendant's  agent,  upon  the  faith  of  an 
undertaking  that  he  would  protect  it  at  maturity.  He  has  enjoyed 
the  benefit  of  the  transaction.  He  used  the  note  in  his  business, 
and  doubtless  received  the  proceeds  of  its  discount.  The  plaintiff 
has  been  obliged  to  pay  it  at  maturity,  as  his  possession  of  the  note, 
with  the  defendant's  indorsement,  proves,  at  least,  prima  facie.  He 
is  now  seeking  to  enforce  the  contract  evidenced  by  the  receipt. 
Why  shall  not  the  defendant  bear  the  burden  of  the  temsaction,  as 
he  has  received  the  benefit  ?  If  the  note  was  not  an  accommoda- 
tion note,  but  founded  on  value;  if  the  plaintiff  did  owe  the 
defendant  the  amount  of  it,  and  the  defendant  was  not  bound  to 
protect  it  at  maturity,  then  there  was  a  palpable  fraud  committed 
by  the  plaintiff,  in  requiring  the  agent  to  sign  such  a  receipt,  and 
this  would  be  a  full  defense  to  the  action. 

Judgment  reversed,  and  procedend§  awarded. 


Heath,  appellant,  v.  Paqb. 

(68PeDn.  St.  108.) 

UiuriauM  loan^-attaeliment  of  proceeds  of  firaudfUerU  eaU  of  Xwikd. 

H.  loaned  monej  to  P.  at  a  asarious  rate  of  interest,  and  after  the  nsory  waa 
consummated,  H.,  with  intent  to  defraud  his  creditors,  conveyed  land,  with^ 
out  consideration,  to  G.,  who,  in  turn,  at  H/s  request,  conveyed  it  to  J.,  the> 
eon  of  H.,  also  without  consideration.  Subsequently  P.  sued  H.  fortho 
excess  of  interest,  obtained  a  judgment,  and  levied  upon  the  land.  Theie^ 
upon  J.  conveyed  it  to  M.,  a  bonaflde  purchaser^for  a  valuable  consideration 
Heid,  that  the  purchase-money  in  J.'s  hands  was  attachable  under  P.'s  Judg^ 
ment. 

Attachment  execution,  upon  funds  in  the  hands  of  John  Heath» 
nnder  a  judgment  obtained  in  an  action  by  John  H.  Page  against 
Elijali  Heath.    The  purchase-money,  upon  which  the  attachment 
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was  levied,  was  the  proceeds  of  land  conveyed  by  John  Heath  to 
Gibson  A.  Mundorf.  The  land  had  previously  been  conveyed  to 
John  Heath  by  his  father,  Elijah  Heath,  through  0.  C.  Qaskill 
without  any  consideration,  and  with  intent  to  defraud  the  crediton 
of  Elijah  Heath.  Mundorf  took  the  land  in  good  faith.  The  evi- 
dence showed  that  the  land  had  been  levied  upon  hjfi.f<u  under  said 
judgment  previous  to  its  sale  to  Mundorf  but  that  nothing  had  been 
done  further  under  that  execution.  In  1866  the  present  attachment 
execution  was  levied  on  the  proceeds  of  the  sale  of  the  land  to  Mun- 
dorf, then  in  John  Heath's  hands.  The  facts  are  mainly  set  fortii  in 
tiie  opinion. 

S,  A.  Purviance  and  B.  F.  Lucas  (with  them  were  A.  0.  Lucas 
and  W.  8.  Purviance),  for  the  plaintiflf  in  error,  cited  Grant  v.  PaHSf 
2  Miles,  164 ;  Tavis  v.  Wardle,  5  W.  &  S.  222 ;  Postens  v.  PostenSy  3 
id.  127;  Scott  v.  Heilager,  2  Harr.  238;  Magniac  v.  Thompson^ 
Bald.  344;  McKee  v.  Oilchriat,  3  Watts,  232;  Ashmead  v.  Hean,  1 
Harr.  684 ;  Dean  v.  Connelly,  6  Barr.  249 ;  Drum  v.  Painter,  3  Casey, 
150;  Reichart  v.  Uastator,  5  Bin.  105 ;  TonorY.  Barrington,  Brightly, 
253 ;  Swinton  v.  Swinton,  1  Dane's  Ab.  628;  Adams  v.  Adams,  id. ; 
Foster  v.  Hall,  12  Pick.  89 ;  Phillips'  Academy,  12  Mass.  456 ;  Bridges 
V.  EggUston,  14  id.  250 ;  Huston  y.  Wickersham,  8  Watts,  523 ;  Byrod^s 
Appeal,  7  Casey,  241 ;  Hinde  v.  Longworth,  11  Wheat  199 ;  3  Sumner, 
429 ;  Oibson  v.  N.  American  Land  Co^  Peters'  C.  C.  460 ;  Mateer  v. 
Hissim,  3  Penn.  166;  Posten  v.  Posten,  4  Wh.  27;  MUler  v. 
Pearce,  6  W.  &  S.  101 ;  Cliambers  v.  Spencer,  6  Watts,  404 ;  How  v. 
^wAop,  3  Mete.  26;  Portland  Bank  v.  Hall,  13  Mass.  207;  Blanch- 
ard  V.  Colburn,  16  id.  345 ;  Ripley  v.  Severance,  6  Pick.  474 ;  Act 
of  June  16th,  1836,  §  35 ;  Pamph.  L.  767 ;  Purd.  435,  pi.  30 ;  Reed  v. 
Porter,  2  Grant,  472 ;  Riddle  v.  Etting,  8  Casey,  412 ;  Patten  v.  Wilson^ 
10  id.  299 ;  Strong  v.  Bass,  11  id.  334 ;  Myers  v.  BaltzeU,  1  Wright, 
493 ;  Fessler  v.  Ellis,  4  id.  249. 

H.  Burgwin,  for  defendant  in  error. 

Agnew,  J.  The  numerous  assignments  of  error  to  the  chai^ 
and  answers  of  the  court  to  points  will  be  resolved  by  the  disposi- 
tion  we  shall  make  of  a  few  principal  questions.  This  was  an  exe* 
oution  attachment  against  John  Heath,  as  garnishee,  under  the  fol^ 
lowing  circumstances. 
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Elijah  Heaih  had  lent  money  to  John  H«  Page»  at  usurioaa 
interest  The  deed  from  John  H.  Page  to  Elijah  Heath,  for  property 
accepted  by  Heath  in  payment  of  the  debt,  and  by  which  the  usury 
was  consummated,  bears  date  December  13, 1861,  and  was  acknowl- 
edged December  31, 1861  In  Heath  v.  Page,  12  Wright,  145,  it  was 
held,  however,  that  the  usury  was  not  complete  until  the  14th  day 
of  April,  1862,  when  satis£EUition  was  entered  on  the  mortgage  given 
to  secure  the  debt  On  the  2d  of  July,  1862,  Page  sued  Heath  for 
the  excess  of  interest  paid  him,  and  recovered  judgment  June  27, 
1864.  The  declaration  was  in  indebitatus  assumpsit  and  laid  the 
time  when  the  debt  accrued  for  the  excess  of  interest  as  of  the 
1st  of  February,  18C2.  Elijah  Heath  conveyed  the  property  from 
which  the  money  attached  in  the  hands  of  John  Heath  arose,  to 
Charles  Oaskill,  by  deed  dated  29th  of  April,  1862,  reciting  a  con- 
sideration of  $7,000.  Oaskill  and  wife  conveyed  the  same  property 
to  John  Heath,  the  garnishee,  by  deed  dated  May  26, 1862,  reciting 
a  consideration  of  $8,000.  It  is  conceded  that  both  these  deeds  were 
purely  voluntary,  no  money  being  paid  by  either  grantee.  John 
Heath  sold  and  conveyed  the  property  to  Oibson  A.  Mundorf,  a 
bona  fide  purchaser,  without  notice  of  any  fraud,  by  deed  dated 
December  26,  1864,  for  the  sum  of  $14,750  paid  in  full  to  Heath. 
This  is  the  money  attached  in  the  hands  of  John  Heath.  Then, 
whether  we  take  the  date  of  Page's  deed  to  Elijah  Heath,  in  pay- 
ment of  his  mortgage,  the  date  laid  in  the  declaration  in  the  suit  for 
the  excess  of  interest,  or  the  date  of  the  satisfaction  of  the  mortgage 
of  Page  to  Heath,  the  usury  was  complete  before  the  29th  of  April, 
1862,  the  date  of  E.  Heath's  deed  to  Oaskill,  and  Page's  right  to 
recover  the  excess  had  already  vested.  Page,  therefore,  was  an  exist- 
ing creditor  to  be  affected  by  Heath's  deed  to  Oaskill,  unless  his 
claim  for  the  excess  of  interest  is  not  a  debt,  and  he  not  a  creditor, 
within  the  protection  of  the  statute  of  13  Elizabeth.  This,  then,  is 
the  first  question. 

For  one  hundred  and  thirty-five  years  the  legislation  of  the  State, 
on  the  subject  of  interest,  viewed  usury  as  a  crime,  and  denounced 
upon  it,  a  forfeiture  of  the  money  lent,  as  its  punishment  That 
which  was  recoverable  under  the  act  of  1723,  for  usury,  was  a  pen- 
alfy,  half  of  which  went  to  the  government,  and  half  to  any  infer- 
mer  who  should  sue  for  it  But  with  the  changes  wrought  in  the 
commerce,  and  in  the  ideas  of  the  people,  came  a  change  in  their 
legislation ;  and  in  1858  the  lawful  rate  of  interest,  in  all  cases  whf  * ' 
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no  express  contract  should  be  made  at  a  less  rate,  was  established  at 
six  per  senium  per  annum.  When  a  greater  rate  is  bargained  for, 
no  penalty  is  exacted,  but  the  borrower  or  debtor  is  not  Jbonnd  to 
pay  the  excess,  and  may  retain  or  deduct  it  from  the  debt,  or,  haying 
paid  it,  may  recover  it  back  at  any  time  within  six  months  afber  the 
pa3  ment  Thus  the  excess  of  interest  over  six  per  cent  is  evidently 
the  money  of  the  borrower,  which,  when  received  by  the  creditor,  he 
cannot  retain,  but  holds  for  the  use  of  the  debtor,  and  for  which  an 
action  of  assumpsit  lies.  It  has  no  cast  of  a  penalty.  Hence,  in 
answer  to  an  objection  that  the  action  should  have  been  in  debt 
and  not  in  case,  this  court,  through  Woodward,  G.  J.,  in  Heaiti  t. 
Page,  VZ  Wright,  146,  said  that  "  the  action  is  not  for  a  statutory 
penalty,  but  is  to  recover  back  an  excess  of  interest,  voluntarily  paid 
upon  a  usurious  contract"  Interest,  in  its  very  nature,  is  but  an 
incident  of  a  debt,  and  therefore  partakes  of  its  kind ;  and  when 
detached  from  the  principal  becomes  itself  a  debt  It  was  upon  this 
inherent  quality  as  a  debt,  this  court  held  that  coupons  for  interest 
be^ir  interest  Beaver  County  y.  Armstrong,  8  Wright,  63.  The  law 
of  interest,  under  the  act  of  1858,  now  detaches  the  excess  of  the 
irterest  from  the  debt  of  which  it  was  a  part,  and  returns  it  to  the 
debtor  as  his  own ;  and  it  is  therefore  recoverable  in  assumpsit,  as 
Hie  held  in  Heath  v.  Page.  At  the  instant,  therefore,  that  Page's 
right  of  .^fcction  accrued  to  recover  the  excess,  he  stood  in  the  rela- 
tion of  a  creditor  to  Heath  for  so  much  money  had  and  received  by 
the  latter  to  his  use. 

But  independently  of  this  reasoning,  on  aitthority  the  claim  falls 
within  the  letter  and  spirit  of  the  statute  of  13  Elizabeth.  The 
statute  makes  "  utterly  void,  frustrate,  and  of  ^one  effect,**  all  con- 
veyances and  other  recited  instruments  and  acts,  ^*  as  against  that 
person  or  persons,  his  or  their  heirs,  successors,  executors,  adminis- 
trators and  assigns,  and  every  of  them,  whose  actions,  suits,  debts, 
accounts,  damages,  penalties,  forfeitures,  heriots,  mortuaries  and  re- 
liefs, by  such  guileful,  covinous,  or  fraudulent  devices  and  practices, 
as  is  aforesaid,  are,  shall  or  might  be  in  any  way  disturbed,  hindered, 
delayed  or  defrauded : "  Roberts'  Digest,  296.  It  was,  therefore,  said 
in  Twyne^s  Case,  1  Smith's  Lead.  Gas.  5,  ^^that  this  act  doth  not 
extend  imly  to  creditors,  but  to  all  who  had  cause  of  action,  suit,  or 
penalty,  forfeiture^  etc.  "  And  it  was  resolved  that  this  word  *'  forfeit- 
ure "  should  not  be  intended  only  of  a  forfeiture  of  an  obligation, 
recognizance  or  such  like  (as  it  was  objected  that  it  should,  in 
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respect  that  it  comes  after  damage  and  penalties),  bnt  also  to  every 
thing  which  shall  by  law  be  forfeit  to  the  king  or  subject^  This  would 
include  the  penalties  under  the  usury  act  of  17:^.  In  Sliontz  v. 
Brown,  3  Casey,  131,  Woodward,  J^  said,  that  the  question  is  not  to 
be  answereAby  a  sharp  definition  of  the  word  ^ creditors,'^  as  the 
statute  ayoids  conveyances  made  to  defraud  creditors  and  others* 
He  remarked,  also,  that  the  statute  extends  to  contingent  liabilities, 
and  thought  it  would  protect  a  plaintiff  in  an  action  for  scandal,  or 
on  a  contract  of  marriage. 

Kow  as  we  have  seen  that  Page's  right  of  action  arose  not  later 
than  the  14th  of  April,  18(i2,  and  before  Heath's  deed  to  Oaskill  of 
the  29th  of  April,  1862,  he  stood  protected  by  the  statute  of  13 
Elizabeth.  This  relieves  the  case  of  numerous  assignments  of  error 
and  authorities. 

We  come  now  to  the  second  principal  question  in  the  cause,  to 
wit,  the  nature  and  attachable  character  of  the  money  in  the  hands 
of  John  Heath.  It  is  urged  that  the  property  having  come  to  him 
through  Charles  Oaskill  as  land,  and  tiie  money  being  the  proceeds 
of  his  own  sale  to  Mundorf,  the  fund  is  not  a  debt  due  to  Elijah 
Heath,  and  is  not  attachable.  In  solving  this  question  it  is  to  be 
noticed,  first,  that  the  judgment  of  Page  v.  Heath  entered  on  the 
27th  of  June,  1864,  was  not  a  lien  (aside  from  the  fraud)  on  the 
land  conveyed  by  Heath  to  Oaskill,  in  April,  1862.  The  land,  there- 
fore, can  be  followed  only  on  the  ground  of  fraud  in  the  conveyance. 
It  is  to  be  observed,  in  the  second  place,  that  the  land  itself  cannot 
be  reached  at  all,  it  having  passed  into  the  hands  of  Mundorf,  a 
bona  fide  purchaser  for  value,  without  notice  of  the  fraud  on  the 
26th  of  December,  1864.  The  fi.  fa.  levied  in  October,  1864,  was  not 
against  John  Heath,  and  therefore  did  not  lie  in  the  path  of  Muii- 
doif  in  tracing  the  title  of  John  Heath ;  for  when  he  would  arrive 
at  the  deed  from  Elijah  Heath  to  Oaskill  he  would  find  it  prior  to 
the  judgment  of  Page,  and,  therefore,  unless  he  had  notice  of  the 
fraud,  he  would  be  bound  to  look  no  farther  than  the  judgment 
As  the  case  stood  at  the  service  of  the  attachment,  John  Heath  held 
the  proceeds  of  the  sale  to  Mundorf,  which  alone  can  represent  the 
title  that  Elijah  Heath  had  in  the  premises ;  and  if,  by  reason  of  the 
fradulent  conveyance,  and  the  subsequent  conversion  of  the  land  into 
money  by  a  sale  to  a  bona  fide  purchaser,  the  money  cannot  be  followed, 
the  creditors  of  Elijah  Heath  are  balked  by  the  fraud,  and  the  statute 
>f  13  Elizabeth  rendered  abortive.  But  this  is  a  consequence  not 
Vol.  m.— 68 
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to  be  tolerated,  while  the  only  fund  representing  Elijah's  interest 
i*emaiu8  in  the  hands  of  a  mere  volunteer  who  has  paid  no  consider- 
ation ;  and  this  we  rule  on  both  principle  and  authority.  The  objec- 
tion that  there  is  no  privity  between  Elijah  and  John  Heathy  to 
constitute  the  relation  of  creditor  and  debtor,  is  answered  by  the 
reasoning  of  Chief  Justice  Gibson,  in  En^lebert  v.  BlanJ{>t,  2  Whart 
245.  "What  then,"  says  he,  "is  the  interest  of  a  debtor  in 
property  fraudulently  conveyed  by  him  ?  As  regards  benefit  to  him- 
self, absolutely  nothing;  but  as  regards  benefit  to  those  attempted 
to  be  de&auded,  something  tangible  and  substantial  For  the  bene- 
fit of  these  the  ownersliip  remains  in  him  as  a  trustee  ex  maleficio. 
On  no  other  principle  could  the  legal  title  be  sold,  even  on  judicial 
process  against  him ;  yet  it  is  constantly  seized  in  execution  as  his 
and  sold  as  his.  The  title  remains  in  him  so  far  as  is  necessary  to 
protect  the  interest  of  his  creditors."  The  same  doctrine  is  re- 
asserted in  Moncure  v.  Hanson,  3  Harris,  391  and  395.  This  is  the 
necessary  effect  of  the  statute  of  13  Elizabeth,  which  avoids  the 
fraudulent  conveyance  as  to  creditors  only.  As  between  the  parties 
the  title  passes,  but  the  law  arrests  it  in  favor  of  creditors,  and  treats 
the  title  as  still  in  the  grantor.  In  order  to  efEbctuate  the  statute, 
the  same  principle  must  reach  the  proceeds  representing  the  gran- 
tor's estate,  when  the  title  has  passed  into  the  hands  of  an  innocent 
grantee,  from  which  it  cannot  be  recalled ;  and  for  this  we  have 
authority.  The  same  principle  has  been  applied,  in  many  cases, 
where  the  debtor  had  made  an  assignment  for  the  benefit  of  credi- 
tors and  the  deed  became  void  as  to  creditors  generally,  by  reason 
of  its  not  being  recorded  within  thirty  days  under  the  act  of  1818. 
In  these  cases,  both  foreign  and  execution  attachments  were  sup- 
ported against  the  assignee  in  favor  of  creditors.  Flanagin  v.  ITe/A- 
eriU,  5  Whart  280 ;  Stewart  v.  McMinn,  5  W.  &  S.  100 ;  Wharton 
V.  Orant,  5  Barr.  39 ;  Watson  v.  Bagaley,  2  Jones,  164;  Mitchell  v. 
Stiles,  1  Harris,  306;  Hennessy  v.  Western  Bank,  6  W.  &  S.  301 ; 
Raiguel  d  Co.  v.  McOonnell,  1  Casey,  362 ;  Driesbach  v.  Becker,  10 
id.  152 ;  Oerlach  v.  Coates,  8  Wright,  43.  The  principal  of  these  cases 
cannot  be  distinguished  from  the  present 

The  act  of  1818  made  the  unrecorded  deed  vouf  as  to  the  creditors 
only,  while  as  between  the  parties  to  it,  the  conveyance  is  good,  and 
no  contract*  can  be  implied  on  the  part  of  the  assignee  to  refund  the 
proceeds  of  his  sales,  except  for  the  surplus  remaining  after  the  exe- 
cution of  the  trust    The  cases  cited  are  too  numerous,  and  the  doc- 
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trine  too  well  settled,  that  attachment  execution  will  lie  in  behalf 
of  the  creditor,  to  be  now  overthrown  on  the  ground  that  there  is 
no  actual  contract  to  restore  the  proceeds  of  sale.  .  The  remarks  of 
Sergeant,  J.,  in  Stewart  v.  McMinUy  supra,  are  directly  in  point : 
^  Althou^  the  assignment  is  null  and  void  against  creditors,  yet  it 
is  good  as  between  the  assignor  and  assignees;  the  assignor,  there- 
fore, not  being  able  to  demand  the  funds,  they  are  not,  it  is  con- 
tended, a  debt  due  to  him.  If  we  are  bound  down  to  the  rigid  let- 
ter of  the  act,  this  position  may,  perhaps,  be  true.  But  we  think 
we  must  look  at  the  spirit  of  the  act  giving  the  attachment, 
and  endeavor  to  effectuate  its  design  and  object ;  and  these  were  to 
enable  creditors  to  reach  funds  belonging  to  the  debtor  which  could 
not  be  seized  on  B,JLfa.,  but  were  in  the  hands  of  a  third  person, 
Bueh  as  debts  and  other  choses  \xi  action,  goods  pawned,  etc.,  and 
that  for  the  benefit  of  the-creditors,  and  to  give  them  a  remedy,  the 
funds  in  hand  or  uncollected  may  be  considered  as  debts  due  to  the 
assignor.  Indeed,  if  it  were  not  so,  the  creditors  would  not  be  able 
to  reach  them,  and  the  assignment  would,  so  far,  be  rendered  valid 
as  to  creditors,  notwithstanding  the  express  enactment  of  the  law  to 
the  contrary.*'  These  decisions  bring  us  fairly  up  to  the  present 
question  and  to  the  cases  directly  in  point.  In  Mench  v.  Beidehnanny 
2  Grant,  319,  the  attachment  execution  is  held  to  b^  an  appropri- 
ate writ  for  the  creditor  in  the  case  of  a  fraudulent  sale  of  store 
goods,  where  the  fraudulent  vendee  has  sold  part  and  has  part  in  hand. 
"It  is  certainly  true,'*  said- Lowrie,  J.,  "that  the  money  received 
by  him  (the  vendee)  for  the  part  sold  is  not  legally  a  debt  due  by 
him  to  the  fraudulent  vendor;  for  the  law  will  not  help  to  enforce 
the.  fraud;  but  in  the  intention  of  the  parties  it  is  a  debt,  and  the 
creditors  may  treat  it  as  such  and  attach  it,  and  so  we  decided  last 
year  at  Philadelphia  in  the  case  of  Tarns  v.  Tarns;  and  there  have 
been  previous  decisions  going  in  the  same  direction.'*  As  there  is 
no  difference  in  principle  and  reason  between  the  proceeds  of  the 
sale  of  goods  and  of  lands  fraudulently  conveyed,  so  tiiere  is  none  in 
authority,  as  the  following  cases  prove.  In  MitcMl  v.  Stiles^  1  Har- 
ris, 306,  the  debtor  conveyed  his  real  estate  under  a  deed  of  tmst  to 
sell  it  and  pay  the  proceeds  according  to  his  written  appointment, 
and  execution  attachment  was  levied  of  the  proceeds  of  sales  in  the 
hands  of  the  trustee.  Still  more  to  the  point  is  Coates  v.  Oerlach,  8 
Wright,  43,  where  the  execution  attachment  was  held  to  lie  against 
the  prooeeds  of  real  estate  in  the  hands  of  a  bona  fide  purchaser,  who 
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had  not  paid  over  the  money,  after  a  voluntary  conveyance  by  a  hus- 
band to  his  wife,  and  a  sale  by  the  wife  to  the  purchaser,  in  whose 
hands  the  attachment  was  laid.  These  same  cases  also  prove  the 
secondary  position  that  a  grantee  who  is  a  mere  volunteer,  so  long 
as  the  money  remains  in  his  hands,  stands  on  no  better  footing  than 
the  grantor.  He  holds  without  consideration  the  money  of  the 
grantor,  of  which  he  is  deemed  to  be  a  trustee  ez  maleficiOy  for  his 
creditors.  The  beneficent  and  remedial  provisions  of  the  statute  of 
13  Elizabeth  would  be  of  little  avail  if  a  fraudulent  grantee  could 
pass  the  property  over  to  a  mere  volunteer  without  notice  of  the 
fraud,  and  then  claim  on  that  ground  that  it  or  its  proceeds  were 
safe  from  the  pursuit  of  creditors.  It  is  only  when  the  property 
comes  into  the  hands  of  a  purchaser  who  has  paid  a  valuable  consid« 
eration  for  it,  or  its  proceeds  are  protected  by  a  want  of  notice  of 
the  fraud.  Rogers  v.  Bally  4  Watts,  359 ;  Hood  v.  Fahneatocky  8  id^ 
489. 

(The  attention  of  the  court  is  here  directed  to  rulings  of  the  court, 
below  on  the  admission  of  evidence,  and  then  proceeds  as  follows:) 

The  prior  levy,  which  was  necessarily  abandoned  by  reason  of 
John  Heath's  sale  to  a  bona  fide  purchaser  for  value,  was  not  in  the 
way  of  the  execution  attachment  It  is  only  when  the  execution  or 
other  final  process  is  inconsistent  with  the  attachment,  that  the  lat- 
ter becomes  irregular.  Tarns  v.  Wardle^  5  W.  &  S.  222;  Coleman  v. 
Mansfield,  1  Miles,  56;  Newlin  v.  Scott y  2  Casey,  102 ;  Ease  v.  Kase^ 
10  id.  128;  Pontius  v.  Neshity  4  Wright,  309. 

(Other  points  of  evidence  are  here  alluded  to,  and  the  opiniooj 
closes  as  foUows :) 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 
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EouNTZy  appellant^  v.  EsuriirBDT. 

(63  Penn.  BL 187.) 

AUeraHon  of  pr<nni$iory  note, 

A  promiMOiy  note  wm  signed  by  A.,  indorsed  by  C,  and  delirered  to  B.,  who 
took  it  away  with  liim  and  soon  returned  it  to  A.,  stating  tliat  it  should  liave 
been  drawn  "  with  interest/'  whereupon  these  words  were  added  by  A.'s 
assent  and  in  C's  al)sence.  In  an  action  against  C.  on  the  indorsement  the 
note  was  introduced  in  evidence  in  its  original  form,  the  words  "  with  inter- 
est" having  been  erased.  HM,  that  C.  was  liable,  as  the  alteration  was 
not  fraudulent,  and  the  note  had  been  restored  to  its  original  form.  Shabs- 
WOOD,  J.,  diuentienU. 

AcTiOK  to  charge  the  indorser  of  a  promissory  note.  The  note 
vas  as  follows: 

"  $750.00  PrrrsBURO,  Map  24. 1866. 

"  Eighteen  months  after  date  I  promise  to  pay  to  the  order  of  W.  J.  Kounti 
$750  without  defalcation,  for  value  received. 

-JOHN  P.  HUNT.** 

Indorsed :  -  W.  J.  KoUHTZ.'* 

The  facts  are  stated  in  the  opinion.  The  verdict  was  for  plaintiff 
and  defendant  appealed. 

D.  W.  BeU  (with  him  was  A.  &  Bell)^  for  plaintiff  in  error,  cited 
Struthers  y.  KendaUy  5  Watts,  229 ;  SotUhwark  Bank  t.  Oroas^  11 
Casey,  80 ;  Hill  y.  Cooleyy  10  Wright,  261 ;  2  Pars,  on  Notes,  545  549^ 
550,  571. 

C.  B.  M.  Smithy  for  defendant  in  error,  cited  Worratt  y.  Oheen^  3 
Wright,  388;  Boyd  y.  Brothersoriy  10  Wend.  93;  2  Pars,  on  Kotes, 
570;  Nevins  y.  De  Orandy  15  Mass.  436. 

Thompson,  G.  J.  This  was  an  action  by  the  plaintiff,  the  payee 
of  the  note  in  snit,  against  the  indorser ;  he  gaye  in  evidence  the 
note  and  protest  with  proof  of  indorsement  without  objection,  and 
rested. 

The  defense  set  np  was,  that  the  note  had  been  altered,  and  to 
establish  this  the  defendant  called  Ramsey,  Avho  had  been  the  clerk 
of  Hunt,  the  maker,  to  proye  the  alleged  alteration.    Ho  testified 


Digitized  by 


Google 


542  PENNSYLVANIA, 


Eountz  ▼.  Kennedy.. 


that  within  an  hour  or  an  hour  and  a  half  after  the  making  of  the 
note,  and  after  its  delivery  and  indorsement  by  the  defendant,  aa 
surety  for  the  maker,  the  plaintiff  brought  it  back  to  Hunt's  place 
of  business,  and  told  witness,  Hunt  being  temporarily  absent,  that 
Die  note  was  to  have  been  drawn  "  with  interest,"  and  that  he,  the 
«fritness,  had  neglected  to  insert  it,  that  he  had  seen  and  informed 
Hunt  of  the  omission,  and  that  he,  Hunt,  was  agreed  it  should  be 
haserted. .  The  witness  says  he  then  added  the  words  "  with  interest," 
and  told  Hunt  of  it  when  he  came  in,  and  that  he  assented  to  what 
had  been  done.  The  witness  was  then  asked  if  the  words  had  been 
"  scratched  out,"  and  he  answered  that  they  were  not  there,  but  that 
they  seemed  to  have  been  taken  out  by  the  use  of  some  kind  of 
chemicals. 

This  was  the  defense,  nothing  more  or  less.  Certainly  as  between 
the  m'>ker  and  payee  the  note  would  not  be  affected  by  what  had  been 
done  if  it  had  remained  on  the  paper.  Nor  is  there  a  shade  of 
suspicion  from  the  evidence  that  the  alteration  was  done  for  any 
fraudulent  purpose.  Not  a  doubt  but  that  Kennedy  expected  to  get 
his  money  from  Hunt,  the  maker,  and  that  Hunt  expected  to  pay  lU 
The  indorser  was  hardly,  at  this  early  moment,  expected  to  stand  aJi 
tne  paying  party  by  any  of  the  parties  to  the  note.  An  intention 
to  defraud  him  by  making  the  alteration  is  without  any  thing  in  the 
testimony  to  support  it,  and  was  not  pretended  in  argument.  The 
sole  ground  of  defense  was  the  alteration  of  the  note. 

But  the  note  in  evidence  was  precisely  in  the  form  it  was  when 
indorsed.  It  had  been  returned  to  its  original  shape.  The  restora- 
tion was  not  a  fraud  on  the  indorser,  for  it  left  the  note  as  it  was 
when  the  indorsement  was  made.  Now,  it  seems  to  me,  that,  as  the 
identity  of  the  note  remained,  and  there  was  nothing  in  it  to  enlarge 
the  obligation  of  the  indorser,  and  as  what  had  been  done  was 
innocently  but  mistakenly  done,  and  expunged,  for  aught  we  know, 
within  the  hour  after  it  had  been  done,  there  is  no  rule  of  law 
unreasonable  enough  to  hold  it  avoided  by  this. 

I  admit  that  if  there  had  been  evidence  of  a  fraudulent  tamper- 
mg  with  the  note,  a  different  rule  would  apply.  But  regarding  it , 
as  mistakenly  done,  in  an  attempt  to  make  the  note  comply  with 
the  contract,  and  assented  to  by  the  original  parties,  one  of  them 
the  principal  in  it,  and  without  fraud,  ought  the  oonsequenoes  of 
inch  an  act,  done  under  such  circumstances,  be  made  to  rank  with 
fraud  and  i)erjnry  ?    It  ought  to  be  r^arded  as  it  manifestly  was^ 
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to  the  indorser^  immateriaL  The  holder  of  the  note  never  claimed 
any  change  of  the  indorser's  liability — and  there  is  nothing  in  the 
note  which  does  change  it,  or  which  shows  a  legal  possibility 
of  change.  If  this  be  so,  and  it  is  undeniable,  the  alteration  was 
immaterial^  and  it  is  not  for  the  indorser  to  escape  liability  by  impu- 
ting an  intention  to  make  him  liable,  against  the  act  of  the  holder 
to  the  contrary.  Neither  was  the  identity  of  the  note  changed.  If 
its  appearance  was  marred  in  the  least,  this  was  explained  by  the 
testimony,  which  showed  the  addition  of  two  words,  and  the  marks 
of  their  expurgation,  which  we  are  to  presume,  in  accordance  with 
the  presumption  of  innocence,  were  expunged  before  any  party  was 
liable  on  the  note.  In  Kendall  v.  StrutherSy  5  Wright,  229,  the 
material  test  seemed  to  be,  whether  the  identity  of  the  note  remained* 
No  such  question  as  this  can  be  raised  here.  It  remained  precisely 
the  same  as  it  originally  was.  There  is  no  subject  in  the  books 
which  has  occupied  a  much  larger  share  of  attention  than  questions 
of  the  alteration  of  writings,  but,  after  all  that  has  been  said,  each 
case  must  stand  much  more  on  its  own  facts  than  upon  the  rules 
announced  in  any  given  case.  There  are  some  general  principles, 
however,  that  aid  in  arriving  at  results,  and  I  think  Mr.  Parsons,  in 
his  work  on  Notes  and  Bills,  volume  2,  page  570,  has  some  views 
material  to  be  considered  in  this  case.  His  acknowledged  accuracy 
and  ability  give  great  weight  to  any  subject  of  which  he  treats. 
Speaking  of  alterations  of  notes  and  bills,  he  says: 

"  The  best  view  we  can  take  of  the  question,  which  we  suppose 
to  be  made  difiScult  rather  by  facts  and  circumstances,  than  by  any 
uncertainty  as  to  principles,  is  this:  If  the  alteration  be  made 
fraudulently  or  with  an  illegal  intention,  or  if  the  original  words 
cannot  be  restored  certainly,  or  if  any  party  has  become  interested 
in  the  note,  or  affected  by  it,  or  related  to  it  since  the  alteration,  in 
such  a  way  that  the  restoration  will  do  any  wrong  to  this  party — 
in  either  of  these  cases  we  should  say,  the  party  must  abide  by  the 
alteration  he  made,  and  accept  the  consequences  of  making  it  But| 
unless  one  of  these  reasons  exist,  we  are  not  aware  of  any  good  and 
sufficient  argument  for  refusing  to  permit  him  to  restore  the  instru* 
mcnt  to  its  original  form  and  force.''  It  is  most  certain  that  none 
of  these  exist  in  this  case,  and,  therefore,  there  is  no  reason  why  the 
plaintiff  should  be  prejudiced;  the  defendant  is  not. 

In  1  Oreenleaf  on  Ev.  5,  565,  it  is  laid  down,  among  other  things, 
^  that  any  alteration  which  causes  the  instrument  to  speak  a  lan« 
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gnage  different  in  legal  effect  from  that  which  it  originally  spoke  is 
a  material  alteration/'  I  presume  this  ought  to  be  regarded  as  ap- 
plicable to  the  time  when  the  instrument  speaks  in  asserting  its 
demand  for  satisfaction.  If  it  be  the  same  then,  as  before,  without 
having  been  fraudulently  tampered  with,  it  can  in  no  sense  be 
regarded  as  having  been  altered  materially. 

Again,  in  the  succeeding  section,  the  learned  author  says:  ''An 
alteration  is  an  act  done  upon  the  instrument  by  which  its  meaning 
and  language  are  changed.  If  what  is  written  upon,  or  erased  from 
the  instrument  has  no  tendency  to  produce  this  resalt  or  to  mislead 
any  person,  it  is  not  an  alteration.^'  ''  The  term  at  this  day,''  he 
adds, ''  usually  imports  some  fraud  or  improper  design  to  diange 
the  effect  of  the  instrument"  There  is  no  absolute  rule  of  law,  in- 
dependent of  all  considerations  of  intention,  which  rules  that  any 
alteration,  without  affecting  ultimate  liability,  rendefs  the  instru- 
ment void.  That  always  depends  on  the  materialily  of  the  change, 
its  effect,  and  the  design  with  which  it  is  made.  We  see  no  error 
in  the  instructions  of  the  court  to  the  effect  that  the  plaintiff  was 
entitled  under  the  evidence  to  recover,  and  afterward  in  entering 
judgment  on  the  verdict,  and,  therefore,  the  judgment  is  aCKrmed* 

Shabswood,  J.,  dissented. 


PmooK,  appellant,  v.  O'Nbilu 

(68Peim.8t.SS8.) 

LtM  tuU—^inttruetioni  to  the  jurj^. 

The  plaintiff  sued  the  editor  and  the  publisher  of  a  newspaper,  for  an  alleged 
libelous  article  appearing  in  their  columns.  The  article  contained  a  state- 
ment, with  comments,  of  judicial  proceedings  instigated  hj  J.  to  obtain  a 
divorce  from  his  wife  on  the  ground  of  her  adultery  with  plaintiff;  and  at 
the  trial  the  judge  charged  the  jury  that, "  taking  the  whole  article  together, 
the  petition  for  divorce,  and  the  comments  upon  It,  there  can  be  no  doubt 
that  it  is  Ubelous  and  grossly  so."    Held,  correct. 

Action  for  libel  by  Daniel  O'Neill  against  John  W.  Pittook,  and 
James  Mills,  the  editor  and  the  publisher  of  the  Pittsbuig  Sunday 
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Leader.    The  libel  consisted  of  a  publication  in  that  paper,  which 
appeared  April  21, 1867,  and  is  as  follows: 

"  Ths  Latest  Divorcs  Sensation.— An  application  for  diTorco  by  an  ia 
Jnred  husband.     A  terrible  story  of  domestic  treachery  and  guilt 

"  There  wai  a  great' deal  of  excitement  in  certain  circles  in  this  dty  yester> 
^7»  growing  out  of  developments  made  in  regard  to  an  appUcadon  to  the 
court  of  common  pleas  for  a  decree  of  divorce.  It  is  no  pleasant  duty  to 
record  these  frequently  occurring  instances  of  domestic  infeUdty ;  but  the 
custom  has  become  sanctioned  by  usage,  and  we  believe  in  the  end  its  results 
are  beneficial,  in  so  far  as  it  holds  up  to  public  scorn  and  condemnation  those 
for  whom  the  law  affords  no  adequate  punishment,  and  whose  crimes  carry  in 
their  train  household  ruin  and  the  wreck  of  domestic  happiness.  Such  a 
case  we  have  now  to  deal  with,  and  it  is  one  characteriaed  by  the  most  shame- 
less treachery  and  hypocrisy.  The  annexed  petition  filed  in  the  court  of 
common  pleas  yesterday  gives  the  names  of  the  parties  to  the  proceeding 
now  pending,  and  the  alleged  cause  of  the  divorce  asked  for." 

Then  followed  the  petition,  by  J.  B.'  O'Neill,  for  divorce,  alleging 
that  the  plaintiff  had  committed  adultery  with  petitioner's  wife. 
The  article  continued : 

"Mr.  Daniel  O'Neill,  referred  to  in  this  petition,  is  a  member  of  the  com- 
mon council  from  the  second  ward,  and  has  considerable  local  reputation  as  a 
Journalist.  He  is  a  first  cousin  and  brother-in-law  of  the  applicant  for  divorce, 
having  married  his  sister  some  twelve  years  ago  in  Ireland.  This  lady  died 
in  June  las',  and  her  husband  was  again  married  last  Thursday  to  a  young 
lady  of  Allegheny,  and  is  now  absent  from  the  city  on  a  wedding  tour.  We 
have  further  details  of  this  scandalous  affiiir,  but  withhold  them  until  the 
party  upon  whom  the  great  weight  of  the  public  odium  must  fall  returns 
to  the  city,  and  has  an  opportunity  of  being  heard  in  his  own  defense." 

On  the  trial  before  Stebrett,  P.  J.,  there  was  no  dispute  as  to 
the  publication  of  the  alleged  libeL 

The  court,  among  other  things,  charged  the  juiy  as  follows: 

(3.)  "  The  writer  of  the  article  complained  of  appears  to  have 
taken  for  his  text  the  petition  of  James  B.  O'Niell  for  divorce,  filed 
in  this  court  shortly  before  the  date  of  the  paper  given  in  evidence. 
[Taking  the  whole  article  together,  the  petition  for  divorce  and  the 
cK)mments  upon  it,  there  can  be  no  doubt  that  it  is  libelous  and 
grossly  so.  It  is  of  a  character  tending  necessarily  to  injure  the 
reputation  of  the  plaintiff  and  expose  him  to  publio  hatred  and 
umtempt] 

(4.)  "  It  is  necessary,  however,  for  the  plaintiff  to  prove  to  your  satis- 
faction that  the  libel  was  published  by  the  defendants,  and  on  this 
Vol.  m.  — 69 
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point  considerable  testimony  has  been  given.    [If  the  eyidenoe 
satisfies  yoa  that  it  was  published  by  them,  the  harden  is  then 
thrown  upon  them  of  disproving  malice  in  the  pablication  by  show- 
ing justification,  extenuation  or  excess.] »»    ♦    ♦    ♦ 
"  The  jury  found  for  the  plaintiff  for  $1,000.    • 
Defendants  appealed. 

•  T.  M,  Marshall^  for  plaintiffs  in  error,  cited  Graves  t.  WaUer^  19 
Conn.  90 ;  Eakewell  v.  Ingram^  28  Eng.  Law  &  Eq.  413 ;  2  GreenL  Et., 
g  411 ;  Panniier  v.  Coupland,  6  M.  &  W.  105 ;  Mix  v.  Woodward^ 
12  Conn.  287;  Muff  v.  Bennei,  4  Sandt  120;  N&wman  v.  Alio,  id. 
668 ;  Snyder  v.  Andrews^  6  Barb.  43 ;  People  y.  Orostoellf  3  Johns. 
Cas.  336;  Townsend  on  Law  of  Libel,  §  69  and  note  55,  §§ 
282,  284,  285,  288;  Lanceg  v.  Bryant,  30  Me.  (17  Shep.)  466; 
Po7oi8  V.  Smilh,  5.  B.  &  Aid.  850 ;  Abrams  v.  Smith,  8  Black£  95 ; 
Townsend  on  Law  of  Libel,  379,  and  notes  1145, 1147, 1148;  Heard 
on  Libel,  §g  89,  90,  103,  110 ;  Insurance  Company  y.  Walden,  12 
Johns.  513 ;  Haight  v.  CorneU,  15  Conn.  74;  Howard  v.  Thompson, 
21  Wend.  319 ;  Grey  v.  Pentland,  2  S.  &  E.  23 ;  S.  C,  4  id.  420;  2 
GreenL  on  Ev.,  §  418 ;  'Iliorn  v.  Blanchardy  5  Johns.  508 ;  Vanderzee 
V.  McGreggory  12  Wend.  545 ;  Wliite  v.  Nicholls,  3  How.  206;  Gilpin 
V.  Fowler,  26  Eng.  Law  &  Eq.  386. 

(7.  H.  Hampton  and  A.  M.  Broion,  for  defendant  in  error. 

Sharswood,  J.  As  the  rule  is  well  expressed  by  an  approved 
elementary  writer,  "  the  quality  of  the  alleged  libel  as  it  stands  on 
the  record,  either  simple  or  as  explained  by  averments  and  innuen- 
does, is  purely  a  question  of  law  for  the  consideration  of  the  oourf 
2  Starkie  on  Slander  and  Libel,  281.  That  this  was  the  law  in 
England,  both  in  civil  and  criminal  proceedings,  up  to  1792,  was 
maintained  so  rigidly  that  nothing  was  submitted  to  the  jury  in 
such  cases  but  the  fact  of  publication  and  the  truth  of  the  innuen 
does.  Rex  v.  WoodfalU  5  Burr.  2661 ;  The  King  v.  The  Dean  of  St 
Asaph,  3  T.  R.  428,  note;  The  King  v.  Withers,  id.  428.  In  conse 
quence  of  these  decisions  the  statute  of  32  Geo.  Ill,  ch.  60,  common  1} 
known  as  Mr.  Fox's  act,  was  passed.  This  statute  is  confined  in 
terms  to  trials  of  indictments  or  informations  when  an  issue  ot 
issues  are  joined  between  the  king  and  the  defendant  or  defendants 
on  the  plea  of  not  guilty  pleaded,  in  which  case  it  declared  and 
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enacted  that  the  jury  may  give  a  general  verdict  of  guilty  or  not 
guilty  upon  the  whole  matter  put  in  issue,  and  should  not  be 
.-quired  or  directed  to  find  the  defendant  guilty  merely  on  proof  of 
the  publication,  and  of  the  sense  ascribed  to  the  same  in  the  indict- 
ment or  information.  By  the  second  section  it  was  provided  "  that  on 
every  such  trial  the  court  or  judge,  before  whom  such  indictment 
or  information  shall  be  tried,  shall,  according  to  their  or  his  discre- 
tion, give  their  or  his  opinion  and  direction  to  the  jury  on  the 
matter  in  issue  between  the  king  and  the  defendant  or  defendants^ 
in  like  manner  as  in  other  criminal  cases.''  It  has  never  been  pre- 
tended that  this  statute  had  any  application  to  civil  actions  (Levi  r^ 
Milne,  4  Bingh.  195),  and  its  obvious  intention  was  merely  to  restore 
to  juries  their  common-law  right  to  give  a  general  verdict  in  cases  of 
libel,  just  as  in  other  criminal  cases,  of  which  they  had  been  uncon-' 
stitutionally  deprived.  Hence  the  law  was  carefully  made  declara- 
tory. The  7th  section  of  the  9th  article  of  the  constitution  of 
Pennsylvania  has  expressed  the  same  constitutional  doctrine  and 
incorporated  it  with  the  declaration  of  rights:  ^'In  all  indictments 
for  libels  the  jury  shall  have  a  right  to  determine  the  law  and  the 
facts,  under  the  direction  of  the  court,  as  in  other  cases.''  There 
can  be  no  doubt  that  both  in  criminal  and  civil  cases  the  court  maj 
«e:xpress  to  the  jury  their  opinion  as  to  whether  the  publication  is 
libelous.  The  difference  is,  that  in  criminal  cases  they  are  not 
bound  to  do  so,  and  if  they  do,  their  opinion  is  not  binding  on  the 
jury,  who  may  give  a  general  verdict  in  opposition  to  it,  and  if  that 
verdict  is  for  the  defendant,  a  new  trial  cannot  be  granted  against 
his  consent.  As  our  declaration  of  rights  succinctly  expresses  it^ 
the  jury  have  the  right  to  determine  the  law  and  the  &cts  in  Indict-* 
ments  for  libel  as  in  other  cases.  But  in  civil  cases  the  court  ig 
bound  to  instruct  the  jury  as  to  whether  the  publication  is  1  ibelout 
supposing  the  innuendoes  to  be  true,  and  if  that  instruction  is  dis- 
regarded, the  verdict  will  be  set  aside  as  contrary  to  law. 

In  England  the  courts  have  recently  disregarded,  to  some  extent, 
this  plain  distinction  between  criminal  and  civil  proceedings.  It 
upjiears  to  be  upon  the  ground  that  Mr.  Fox's  act,  though  limited 
in  terms  to  indictments  and  informations,  was  declaratory  of  the' 
law  in  all  cases  of  libel ;  upon  what  principle  of  construction,  how-' 
ever,  it  is  not  very  easy  to  understand.  It  is  there  the  approved* 
practice  for  the  judge  in  civil  actions,  after  explaining  to  the  jury  the' 
legal  definition  of  a  libel,  to  leave  to  them  the  question  whether  thi^ 
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publication  upon  which  the  action  is  founded  falls  within  that  defi« 
nition.  Folkard's  Stark.  202;  Baylis  v.  Lawrence^  11  Ad.  &  EIL 
920 ;  Panmter  v.  Cotiplatid,  6  M.  &  W.  105 ;  Campbell  v.  Spolliswoodej 
8  B.  &  S.  781 ;  Cox  v.  Lee,  4  Exch.  Law  Rep.  284.  These  cases  were 
followed  in  Slmttuck  v.  Allen,  4  Gray,  640. 

Yet  it  is  clearly  held  that  a  Terdict  for  the  defendant  upon  that 
issue  will  be  set  aside  and  a  new  trial  granted.  Hakewell  v.  Inyram, 
28  Eng.  Law  &  Eq.  413.  "Though  in  criminal  proceedings  for 
libel,"  said  Jervis,  C.  J.,  "  there  may  be  no  review  in  civil  mat- 
terSy  there  are  cases  in  which  verdicts  for  the  defendant  are  set  aside 
Qpon  the  ground  that  the  matter  was  a  libel,  though  the  jury  found 
it  was  not"  This  must  be  conceded  to  be  an  anomaly ;  and  it  will 
be  best  to  avoid  a  practice  which  leads  to  such  a  result  The  law, 
indeed,  may  be  considered  as  settled  in  this  State  by  long  practice, 
never  questioned,  but  incideatly  confirmed  in  McCorlde  v.  Binns,  6 
Binn.  340,  and  Hays  v.  Brierly,  4  Watts,  392.  It  was  held  in  the 
case  last  cited  that  where  words  of  a  dubious  import  are  used  the 
plaintiff  has  a  right  to  aver  their  meaning  by  innuetido,  and  the 
truth  of  such  innuendo  is  for  the  jury.  In  New  York,  since  the 
recent  English  cases,  the  question  has  been  ably  discussed  and  fully 
considered  in  Snyder  v.  Andrews,  6  Barb.  43;  Green  v.  Telfair ,  20 
i'l.  11 ;  Hunt  v.  Benmtt,  19  N.  Y.  173,  and  the  law  established  on 
fts  old  foundations. 

A  libel  may  be  defined  to  be  any  malicious  publication,  written, 
printed,  or  paints,  which,  by  word  or  signs,  tends  to  expose  a  man  to 
ridicule,  contempt,  hatred  or  degredation  of  character.  1  Am.  Lead. 
Cases,  109 ;  McCorkle  v.  Bintis,  5  Binn.  340.  The  publication  set 
forth  in  the  declaration  in  this  case,  and  given  in  evidence,  was 
unquestionably  a  gross  libel.  Its  language  is  clear  and  unambigu- 
ous, and  it  may  be  doubted  whether,  taken  altogether,  it  needed  any 
innuendo  to  point  to  the  plaintiff.  Such  innuendoes  are  given, 
however,  and  we  must  consider  their  truth  to  have  been  found  by  the 
jury.  Its  avowed  purpose  was  to  hold  up  the  plaintiff  below  to 
public  scorn  and  condemnation,  as  guilty  of  a  crime  carrying  in  its 
train  household  ruin  and  the  wreck  of  domestic  happine-ss.  Ii 
denounced  the  act  imputed  to  him  as  one  characterized  by  tne  most 
uhameless  treachery  and  hypocrisy.  No  words  could  have  been  used 
more  directly  calculated  to  excite  against  him  public  hatred,  or  to 
<legra*le  his  character.  Had  the  publication  been  confined  to  the 
petition  filed  in  the  court  of  common  pleas  for  a  divorce,  it  might 
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have  been  considered  as  privileged^  and  the  plaintiff  held  bound  to 
prove  express  malice.  Curry  v.  Walter,  1  Bos.  &  PuL  523;  Mc- 
Loughlin  v.  McMakin,  Bright  Rep.  132 ;  ^uff  v.  BenneiU  4  Sant 
120.  But  the  comments  which  accompanied  it  deprived  it  of  ita 
privilege.  It  has  been  held  to  be  libelous  t6  publish  a  highly 
colored  account  of  judicial  proceedings  mixed  with  the  party's  own 
observations  and  conclusions.  Stiles  v.  Nokes,  7  East,  493 ;  Lewis  v. 
Clement,  3  Bam.  &  Aid.  702.  In  such  a  case  the  general  principle 
is,  that  if  the  publication,  considered  either  by  itself  or  in  conneo- 
tion  with  extrinsic  facts,  be  defamatory,  malice  is  an  inference  of 
law,  which  the  jury  are  bound  to  find  according  to  the  direction  of 
the  court  2  Starkie  on  Slander  and  Label,  322.  **  I  take  it  to  be  a 
general  rule,"  said  Abboti,  G.  J.,  in  Duncan  v.  Thwaites,  3  B.  &  0. 
556,  '<  that  an  act  unlawful  in  itself  and  injurious  to  another  is  con- 
sidered, both  in  law  and  reason,  to  be  done  malo  animo;  and  this  is 
all  that  is  meant  by  a  charge  of  malice  in  a  declaration  of  this  sort^ 
which  is  introduced  rather  to  exclude  the  supposition  that  the  pub- 
lication may  have  been  on  some  innocent  occasion,  than  for  any 
other  purpose." 

These  considerations  dispose  of  the  third  and  fourth  assignments! 
of  error,  and  the  first  and  second  not  being  secundum  regulam,  must 
be  trei^^d  as  none. 

Judgment  affirmmL 

Bmld,  J^  dissented. 


PsmiSTLTAKiA  ft  Ohio  Gakal  Oo.,  appellant,  t.  Obahax. 

m  Penn.  St.  2W.) 

LidbiOiUjf  of  canal  eampan^ — ir^uriei  flvm  dtfeetive  Mdget, 

The  charter  of  the  Penm^Ivania  and  Ohio  Canal  Co.  required  it "  to  builA 
and  keep  in  good  repair  suitable  and  convenient  bridges  over  the  canal.** 
One  of  the  bridges,  being  defective,  gave  away  while  Q.  was  driving  over 
It,  and  he  received  injuries  for  which  he  brought  suit.  ffeld,thAt  the  com* 
panj  was  liable  even  without  evidence  of  actual  or  wUlful  negligence  on 
its  part,  and  that  the  Jurj,  in  estimating  damageSf  properly  considered  (I  *• 
pain  of  mind  and  body. 
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AcnoN  OP  *^i  case  oommenced  September  26, 1866,  by  Graham 
against  the  Pennsylvania  and  Ohio  Canal  Company.  The  plaintiff, 
while  driving  over  a  bridge  built  across  the  canal,  was  injured,  both 
as  to  himself  and  his  horses,  wagons  and  merchandise,  by  the  giving 
away  of  the  bridge  which  was  then  out  of  repair. 

The  company,  by  its  charter,  was  obliged  ^^to  build  and  keep  iu 
good  repair  suitable  and  convenient  bridges  over  said  canaL''  At 
the  trial,  two  physicians,  Drs.  Eirker  and  Woodbridge,  were  allowed 
to  testify,  under  defendants'  objection,  in  regard  to  **  the  nature,  ex- 
tent and  necessary  consequence  of  plaintiff's  injury,  for  the  purpose 
of  enabling  the  jury  to  make  a  just  estimate  of  the  damages  to 
which  he  is  entitled,  if  any."  Defendants  gave  evidence  to  the  effect 
that  the  bridge  was  built  of  good  materials,  by  an  experienced  bridge- 
builder,  and  in  a  substantial  manner.  The  jury  found  for  the 
plaintiff  for  $8,000.    Defendants  appealed. 

B.  B.  McCoomb  and  F.  Huichins,  for  plaintiffs  in  error,  cited  3 
Black.  Com.  219 ;  Broom  on  Com.  Law,  97 ;  Brown  v.  MaUeiy  5  C.  B. 
^99 ;  3  Bacon's  Abr.  498, 500;  3  Bums'  Just ''  Highways,"  acts  June 
13, 1836,  §  6;  31  Pamph.  L.  656,  560,  April  12, 1855,  §  1;  Pamph. 
L.  220 ;  Purd.  875,  876,  879,  pL  41,  47,  79 ;  1  Eed£  on  B.  B.  538,  et 
seq.;  Painter  v.  PMsburg,  10  Wright,  213;  1  Hill,  on  Torts,  100; 
Monongdliela  Bridge  v.  Eirky  10  Wright,  112 ;  DufUap  v.  Enapp^  14 
Ohio  St  64 ;  Oakland  R.  R.  Co.  v.  Fielding,  12  Wright,  320 ;  Angell 
on  Highways,  §  272 ;  Lancaster  Can.  Co.  v.  Parnaby,  11  A.  &  R 
243;  Orcutt  v.  EUtery  Bridge,  b^  Me.  500;  Baxter  v.  WiTWOski 
Turnpike,  22  Vt  114;  Matthews  v.  Same,  24  id.  480;  1  Pars,  on 
Cont  86-92;  2  HilL  on  Torts,  446-460;  Clark  v.  Try,%  Ohio 
St  358. 

L.  Taylor  (with  him  were  D.  B.  4t  E.  T.  Eorix),  for  defendant 
in  error. 

Sharswood,  J.  The  first  twelve  assignments  of  error  all  depend 
upon  one  question,  whether  defendants  below  were  responsible  in 
damages  to  the  plaintiff  for  the  injury  which  he  sustained  in  con* 
sequence  of  the  admitted  insuflSciency  of  the  bridge  over  their 
canal,  without  some  evidence  of  actual  or  willful  negligence  on  their 
part 

It  has  been  argued  that  the  defendants  are  not  liable  to  the  pla!n- 
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tiff  at  ally  beoanse  they  owed  him  no  duty.  Their  charter,  by  the  temi9 
of  which  they  were  "  to  build  and  keep  in  good  repair  suitable  and 
conyenient  bridges  over  the  canal/^  it  is  contended,  was  a  contract 
with  the  State,  who,  alone,  can  take  advantage  of  its  violation. 
There  was  no  privity,  therefore,  in  the  plaintiff.  But  even  regard- 
ing it  in  that  light,  for  whose  use  and  benefit  did  the  commonwealth 
exact  this  engagement  from  the  corporation,  as  one  of  the  terms 
and  conditions  upon  which  the  franchise  was  granted  ?  This  partic- 
ular clause  was  evidently  for  the  benefit  of  all  persons  traveling 
upon  the  public  highways.  If  A.  contracts  with  B.,  to  do  a  certain 
thing  for  the  benefit  of  G.  and  does  it  so  .badly  that  C.  is  injured  by 
his  malfeasance,  C.  could  not  perhaps  sue  directly  on  the  contract,  but 
nan  constat  that  he  could  not  maintain  an  action  on  the  case,  on  the 
principle  that  it  was  a  breach  of  duty  to  him,  though  springing  from 
a  contract  with  another.  If,  as  the  argument  seems  to  admit,  the 
commonwealth  could  sue  for  the  use  of  the  plaintiff,  there  is 
no  reason  why  he  may  not  maintain  an  action  in  his  own  name. 

But  it  is  not  necessary  to  rely  on  this  line  of  reasoning.  The  char- 
ter is  indeed  a  contract ;  but  it  is  also  a  law  imposing  upon  the  defend- 
ants, as  a  corporation,  the  burden  of  performing  a  certain  duty  to  the 
public.  If  that  duty  to  the  public  has  not  been  performed,  they 
become  thereby  responsible  to  all  persons  who  may  suffer  any  special 
injury  in  consequence  of  it.  Upon  the  same  principle  which  has  been 
settled  law  from  the  year-books  downward,  if  a  party  has  sustained 
any  special  damage  from  a  public  nuisance  beyond  that  which  affects 
the  public  at  large,  whether  it  be  direct  or  consequential,  an  action 
will  lie  against  the  author  of  the  nuisance  for  redress.  If  the  defend- 
ants, although  under  the  authority  of  their  charter,  built  a  bridge 
over  their  canal,  which  was,  originally,  either  rotten  and  unsafe,  or 
became  so  subsequently,  it  was  a  public  nuisance  in  the  highway, 
and  the  plaintiff,  having  suffered  a  direct  special  injury,  was  entitled 
to  recover  of  them  the  damages.  Wilkes  v.  Hungerford  Market 
Co^  2  Bingh.  (N.  C.)  281 ;  Hughes  v.  Edser^  1  Binn.  463  ;  Pitts- 
burgh V.  Scotty  1  Bar.  309 ;  Commissioners  v.  Woody  10  id.  93 ; 
Baxter  v.  Winooski  Turnpike  Co,,  22  Vt.  122. 

In  Manly  v.  St.  Helenas  Canal  and  Railway  Co.^  2  Hurls.  & 
Norm.  840,  the  defendants  had,  by  act  of  parliament,  the  right  to 
construct  a  canal  and  take  tolls  thereon ;  and  had  built  the  same 
across  an  ancient  highway,  having  made  a  swivel  bridge  across  the 
canal  for  the  passage  of  the  highway.    A  boatman  having  opened 
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ike  swivel  bridge  to  allow  his  boat  to  pass  through  in  the  night 
time,  a  person  walking  along  the  road  fell  into  the  canal  and  was 
drowned  It  was  held  that  the  defendants,  having  a  beneficial 
interest  in  the  tolls,  were  liable  to  an  action,  the  same  as  any  owner 
of  private  property  woold  be  for  a  nuisance  arising  therefrom.  '^  It 
has  been  urged,''  said  Pollock,  C.  B.,  **  that  what  was  done  by  this 
iMinal  company  was  done  by  them  under  the  authority  of  an  act  of 
parliament,  passed  many  years  ago,  and  with  the  same  responsibility 
as  attaches  to  the  trustees  of  a  highway,  or  other  persons,  acting  in  the 
performance  of  functions  intrusted  to  them  by  statute.  I  do  not 
think  that  argument  can  pievail.  The  owners  of  this  canal  were  to 
be  looked  on  as  a  trading  company,  who,  though  the  legislature  per- 
mits them  to  do  various  acts  described  in  the  statute,  are  to  be  con- 
sidered as  persons  doing  them  for  their  own  private  advantage,  and 
are  therefore  personally  responsible  if  mischief  ensues  firom  their  not 
doing  all  they  ought,  or  doing,  in  an  improper  manner,  what  they  are 
allowed  to  do."  In  The  Cumberland  Valley  Railroad  Co.  v.  Hughes^  1 
Jones,  140,  in  the  case  of  a  railway  company,  it  was  held  to  be  their 
duty  to  keep  the  road  in  sufficient  repair.  It  is  a  condition  attendant 
upon  a  grant  of  the  privilege  to  construct  a  public  road  or  highway 
for  profit,  which,  from  its  very  nature,  inures  to  the  benefit  of  all 
who  may  have  occasion  to  use  the  thoroughfare. 

In  The  Schuylkill  Navigation  Co.  v.  McDonough,  9  Casey,  73,  it 
was  decided  that  the  remedies  against  a  canal  company,  provided  by 
their  act  of  incorporation,  for  injuries  arising  from  the  constructiou 
of  the  works,  do  not  exclude  the  common-law  remedies  for  injuries 
arising  from  an  abuse  of  their  privileges,  or  for  the  neglect  of  their 
duties,  and  that  they  are,  therefore,  liable  for  injuries  sustained  by  a 
riparian  owner  in  consequence  of  an  overflow  of  water,  caused  by 
the  pool  of  their  dam  being  filled  up  by  dirt,  without  regard  to  the 
question  by  whose  act  such  filling  up  was  occasioned.  In  Pittsburg 
City  V.  Oriery  10  Harris,  64,  it  was  held  that  a  city,  being  in  posses- 
sion of  a  public  wharf  within  its  limits,  exercising  exclusive  super- 
vision and  control  over  it,  and  receiving  tolls  for  its  use,  is  bound  to 
keep  it  in  proper  condition  and  is  liable  for  special  injury  sustained 
by  an  individual  in  consequence  of  its  neglect  to  keep  the  wharf  in 
order.  So  in  Erie  City  v.  Schtoingle^  10  Harris,  384,  the  doctrine 
was  laid  down  expressly  that  a  corporation,  which  is  bound  by  its 
charter  to  keep  the  streets  in  repair,  is  liable  for  an  injury  occasioned 
by  its  neglect  to  do  bo,  and  it  is  not  material  whether  the  neglect 
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was  willful  or  otherwise.  "  Except,*'  says  Black,  0,  J.,  "  in 
where  the  suit  is  against  a  publio  officer  in  his  individual  character 
and  not  against  the  corporation  which  he  represents,  as  in  BartleU 
Y.  Orotier,  15  Johns.  250,  it  makes  no  difference  whetiier  the  neglect 
is  willful  or  otherwise.'*  In  like  manner  in  Yah  v.  The  Hampd&m 
&  Berkshire  Turnpike  Co.^  18  Pick.  357,  where  a  statute  provided 
that  a  turnpike  corporation  ^  shall  be  liable  to  pay  all  damages 
which  may  happen  to  any  person  from  whom  toU  is  demandable, 
for  any  damage  sustained  by  a  traveler  in  consequence  of  a  defect 
in  the  road,"  tiie  supreme  court  of  Massachusetts  was  of  opinion, 
and  so  ruled,  that  by  this  act  it  was  intended  to  provide  that,  when- 
ever the  traveler  himself  is  not  chargeable  with  negligence  or  rash- 
ness, but  when,  fh>m  an  unforeseen  cause,  the  road  is  actually  defec- 
tive and  in  want  of  repair,  and  an  accident  occurs  without  the 
default  of  either  party,  the  company  should  be  held  liable.  It  it 
fouoded  on  the  consideration  that  the  toll  is  an  adequate  compensa- 
tion for  the  risk  assumed,  and  that,  by  throwing  the  risk  upon  those 
who  have  the  best  means  of  taking  precautions  against  it,  the  publio 
will  have  the  greatest  security  against  actual  damage  and  loss. 

From  these  cases  it  may  be  deduced  that,  where  a  corporation,  in 
consideration  of  the  franchise  gi'anted  to  it,  is  bound  by  its  charter 
to  keep  a  road  or  bridge  in  repair,  it  is  liable  for  any  injury  to  a 
person,  arising  from  want  of  repair,  whether  the  defect  be  patent  or 
latent,  unless  he  be  in  default,  or  unless  the  defect  arose  from  inevi- 
table accident,  tempest  or  lightning,  or  the  wrongful  act  of  some  third 
person,  of  which  they  had  no  notice  or  knowledge.  It  matters  not 
that  ordinary  care  was  used  in  the  erection  or  repair  of  it,  and  that 
such  work  was  done  under  contract  by  competent  workmen.  The 
principle  of  Painter  v.  The  Mayor  of  Pittsburg,  10  Wright,  213,  has 
no  application.  That  was  an  action  for  an  injury  sustained  by  the 
plaintiff,  from  the  negligence  of  the  contractors  of  the  defendants, 
while  engaged  in  the  actual  construction  of  a  sewer.  Had  the  plain- 
tiff, in  this  case,  fallen  into  the  canal  in  consequence  of  the  negli- 
gence of  the  contractors  employed  by  the  defendants,  while  actually 
employed  either  in  the  construction  or  repair  of  this  bridge,  the 
case  presented  would  have  been  entirely  different 

It  is  supposed  that  Oakland  Railtoay  Co.  v.  Fielding,  12  Wright, 

320,  is  inconsistent  with  this  view.    But  it  is  to  be  remarked  that 

the  injury  arose,  in  that  case,  from  a  hole  in  the  road  made  by  third 

persons.    ^'li,  then,"  said  the  learned  judge  below,  'Hhe  defendants 
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had  notice  of  the  hole — if  they  knew  that  it  rendered  the  street 
nniit  and  dangerous  for  public  travel,  and  if  they  knowingly  suf- 
fered it  to  remain  in  that  condition  without  an  effort  to  repair  it, 
they  were  guilty  of  negligence.^^  It  is  evident,  then,  that  the  case 
was  rested  upon  an  entirely  distinct  and  independent  ground,  which 
does  not  touch  the  principle  established  in  the  other  cases  cited.  Ii 
may  be  safely  admitted  that  if  a  third  person  had  wantonly  or 
maliciously  cut  away  part  of  the  timbers  of  this  bridge,  in  conse- 
quence of  which  it  had  fallen,  the  defendants  would  not  be  liable 
unless  notice  or  knowledge  of  the  defect  and  neglect  to  repair  it 
were  brought  home  to  them. 

It  is  proper  to  notice  the  case  of  Monongahela  Bridge  Co.  v. 
Kirky  10  Wright,  112,  which  has  been  much  relied  on  as  showing 
that  a  clause  in  the  charter  of  a  bridge  company,  that  the  bridge  should 
not  be  erected^' in  such  a  manner  as  to  injure,  stop  or  interrupt 
the  navigation  of  the  river  by  boats,  rafts  or  other  vessels,'^  is  a  lim- 
itation of  the  franchise  only,  and  not  a  rule  of  liability  to  injured 
navigators.  Although  this  is  said  in  the  opinion,  it  must  be  con- 
sidered in  its  application  to  that  particular  case,  and  not  as  the 
statement  of  a  general  principle.  The  injury  there  arose  from  the 
erection  of  piers,  which  the  company  were  authorized  by  their 
charter  to  build,  and  for  consequential  damages  for  an  act  within 
the  authority  conferred  upon  them,  they  were  not  responsible, 
as  was  held  in  The  Momngahda  Navigation  Co.  v.  Coon^  6  Barr. 
882,  and  many  other  cases.  "Surely,"  says  Bbad,  J.,  "it  can- 
not be  maintained  that  the  proviso  in  the  company's  charter  is  a 
declaration  that  they  shall  pay  damages  to  any  one  injured.  It  is 
clear,  therefore,  that  the  defendants  are  not  liable  in  this  action 
unless  the  bridge  be  an  unauthorized  erection,  and  consequentiy  a 
nuisance.    That  it  is  not  has  been  sufficientiy  shown.'' 

On  the  whole,  then,  we  are  of  the  opinion,  that  the  answers  of 
the  learned  judge  to  the  several  points  which  form  the  subject  of 
the  first  twelve  specifications  of  error  were  correct 

It  remains  to  consider  the  thirteenth  assignment  that  the  court 
erred  in  receiving  the  testimony  of  Drs.  Kirker  and  Woodbridge  relat- 
ing to  the  pain  and  suffering  of  the  plaintiff  from  the  injuries  received 
by  his  fall.  Damages  which  necessarily  result  from  the  act  com- 
plained of  are  properly  termed  p:eneral  damages,  and  may  be  shown 
nudcr  the  common  allegation,  ad  damnum  Injuries  to  the  person 
consist  in  the  pain  suffered,  bodily  and  mental,  and  in  the  expenses 
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and  loss  of  property  they  occasion.  In  estimating  damages,  the 
jury  may  consider  not  only  the  direct  expenses  incorred  by  the 
plaintiff  but  the  loss  of  his  time,  the  bodily  suffering  endured,  and 
any  incurable  hurt  inflicted,  for  these  may  be  classed  among  necessary 
results.  Lang  y.  Colder j  8  Barr,  479 ;  Fennslyvania  Jtailroad  Co.  y« 
Book$9  7  P.  F.  Smith,  339.  There  was  no  error,  therefore,  in  the 
•dmiwVoa  of  this  eyidence. 

Judgment  qgirtnod. 


NiFF  ei  dLj  appellants,  t.  HoBinBB. 

(6iPwiii.8fe.aR.) 

Alteration  of  promieeory  note. 

4  tMled  promiiflOTy  note,  with  eeTeral  eareties,  was  executed  and  offered  bj 
the  maker  to  the  pajee,  who  refused  to  accept  it  unless  the  words  "  interest 
to  be  paid  semi-annuall j  **  were  inserted.  The  malLer  thereupon,  without 
the  knowledge  of  the  sureties,  wrote  the  words  in  the  note  as  required. 
Hdd,  that  the  sureties  were  discharged  from  liabilitj. 

AcnoK  to  charge  the  sureties  on  a  promissory  note.  The  note 
was  as  follows: 

"  1500.  NovenOter  18, 18S5. 

"One  jear  after  data  we,  or  either  of  us,  promise  to  pa  j  to  Samuel  Hor- 
■er  the  Just  sum  of  $500  in  seven-thirties  for  value  received  of  him,  where> 
unto  witness  our  hands  and  seals. 
**  Interest  to  be  paid  semi-annually. 

'*  Jacob  A  Pbnninotov,  [l.  b.] 
••JohnNbff,  [i^s.] 

"  JOSBPH  DOUOHBBTY,  [L.  B.] 

••  Thomas  Wiley,  [l.  s.] 

••Thomas  Curl."  [i^s.] 

The  words  ^  interest  to  be  paid  semi-annually  "  were  not  in  the 
note  when  the  sureties  signed  it ;  but  Pennington,  the  principal, 
took  it  to  Homer  who  reftised  to  accept  unless  these  words  were  in- 
serted. Pennington  then  wrote  the  words  in  the  note,  afc  fhp  oama 
time  stating  that  he  had  authority  to  do  so,  whicn  was  uniru^ 
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The  pleas  filed  were  nan  est  factumy  nil  debet,  and  payment  with 
leave.  By  neglect  of  the  prothonotary  the  plea  of  non  est  factum 
was  omitted  from  the  trial  list  prepared  for  the  judge,  and  the  trial 
proceeded  as  if  this  plea  had  not  been  filed.  While  the  court  was 
charging  the  jury,  it  was  discovered  that  the  plea  of  non  est  factum 
lias  actually  in,  and  the  court  was  requested  to  take  notice  of  this, 
but  refused  to  do  so,  because  the  trial  had  been  conducted  on  differ* 
ent  pleas.    Verdict  for  plaintiff  for  $503.37.    Defendants  appealed* 

A.  A.  Purman  (with  him  were  Wyly  dH  Buchanan),  for  plain- 
tiffs in  error,  cited  Babb  v.  Clemson,  10  S.  &  B.  419 ;  United  iStatea 
Bank  v.  Bussell,  3  Yeates,  391;  MiUery.  Gilleland,  7  Har.  120; 
MarsIuUl  v.  Oougler,  10  S.  &  E.  164 ;  Henning  v.  Werkheiser,  8  Barr. 
518 ;  Byles  on  Bills,  475 ;  Warrington  v.  Barly,  2  Ellis  &  B.  762 ; 
2  Parsons  on  Bills,  545 ;  Add.  on  Cont.  1083,  1084.  The  record  as 
to  the  plea  might  have  been  amended.    Smith  v.  Hood,  1  Gas.  220. 

R.  W.  Downey,  for  defendant  in  error. 

AoKEW,  J.  It  seems  to  be  settled  that  a  voluntary  alteration  of 
a  bond,  note,  or  other  instrument  under  seal,  in  a  material  part,  to 
the  prejudice  of  the  obligor  or  maker,  avoids  it,  unless  done  with 
tlie  assent  of  the  parties  to  be  affected  by  it  1  GreenL  Ev.,  g 
565;  Marshall  v.  Oougler,  10  S.  &  B.  164;  Barrington  et  al  v. 
Bank  of  Washington,  14  id.  422,  423 ;  Ibust  v.  Renno,  8  Barr,  378 , 
Henning  v.  Werkheiser,  id.  518;  Smith  v.  Weld,  2  id.  54.  Such 
a  willful  act  differs  from  spoliation  by  a  stranger,  or  accidental 
alteration  done  through  mistake,  where  the  instrument  remains 
effectual  in  law,  as  it  was  before  alteration.  1  GreenL  Ev.,  §§  566, 
568. 

In  respect  to  bills,  notes  and  other  commercial  paper,  the  rule  is 
even  more  stringent,  the  law  casting  on  the  holder  the  burden  of 
disproving  any  apparent  material  alteration  on  the  face  of  the 
paper.  Stephens  v.  Graham,  7  S.  &  R  505 ;  Simpson  v.  Stackhouse, 
9  Barr,  186 ;  Paine  v.  Bdsett,  7  Har.  178 ;  Miller  v.  Eeed,  3  Casey, 
244. 

The  only  Pennsylvania  case  that  seems  to  run  against  this  strong 
current  of  authority  is  Worrell  v.  Oheen,  3  Wright,  388,  but  it  ia 
plainly  exceptional  The  opinion  declares  on  the  general  principle 
strongly,  but  makes  the  case  an  exception  on  the  ground  that  the 
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plaintifr  had  no  hand  in  the  alteration,  and  because  the  case  being 
tftated  for  the  opinion  of  the  court,  they  were  met  by  no  discrepan- 
cy between  the  allegata  and  probata.  How  far  the  grounds  of 
distinction  may  be  deemed  satisfactory  it  is  of  no  importance,  for 
it  is  sufficient  that  the  case  is  made  an  exception  expressly. 

In  the  present  instance,  however,  the  plaintiff,  who  was  examined 
on  his  own  behalf,  admitted  that  Pennington,  the  principal  in  the 
note,  made  the  addition  in  his  presence.  He  saw  him  do  it.  He 
would  not  take  the  note  till  Pennington  did  so.  The  latter  said  he 
had  authority  from  his  sureties,  but  this  was  untrue.  The  altera- 
tion was  not  accidental,  and  the  plaintiff,  though  guiltless  of  the 
fraud,  was  foolish  to  accept  a  note  he  himself  saw  altered  by  the 
principal  without  being  certain  he  had  authority  to  bind  his  sure- 
ties. The  alteration  was  material,  for  it  added  interest  to  the 
principal  It  was  not  out  of  the  way,  so  as  to  be  no  part  of  the 
note,  for  its  position  at  the  foot  of  the  note,  and  by  way  of  con- 
tinuation, would  have  bound  the  sureties  to  the  payment  of  interest, 
hai  there  been  authority  from  them  to  write  it  there.  It  was 
material  in  the  eyes  of  the  plsdntiff,  for  he  refused  to  take  the  note 
without  interest  added  to  it,  and  brings  the  suit  upon  it  in  this 
altered  state.  The  note  was,  therefore,  avoided  as  to  the  sureties, 
and  the  court  erred  in  holding  that  the  plaintiff  could  recover  the 
pnncipal  from  all  the  parties,  disregarding  his  claim  for  the  interest 
It  is  argued  that  a  recovery  of  the  principal  sum  does  no  harm,  for 
to  that  extent  the  sureties  bound  themselves.  But  the  conclusive 
answer  is  that  stated  by  Mr.  Qreenleaf,  supra,  section  565.  The 
ground  of  the  rule  is  public  policy  to  insure  the  protection  of  the 
instrument  from  fraud  and  substitution.  The  writing  goes  into 
the  hands  of  the  party  who  claims  its  benefit,  and  the  purpose  is  to 
take  away  the  motive  for  alteration,  by  forfeiting  the  instrument  on 
discovery  of  the  fraud.  When  the  sureties  signed  it  they  had  a 
right  to  have  it  delivered  unaltered  to  the  plaintiff.  He  was  bound 
to  know  that  the  alteration  was  rightfully  done,  and  that  the  pen- 
alty of  his  negligence,  or  his  wrongfril  act,  was  a  loss  of  the 
security. 

As  to  the  plea  of  non  est  factuniy  there  ought  to  have  been  no 
difficulty.  The  plea  was  already  on  the  record,  and  it  was  the  mere 
oversight  of  the  clerk  that  it  did  not  appear  on  the  judges'  trial 
list  Consequently,  when  informed  of  the  fact,  the  plea  should 
have  been  allowed  its  proper  effect ;  and  if  the  court  thought  the 
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plaintiff  was  taken  by  surprise,  a  juror  might  have  been  withdrawn, 
or  such  order  made-  as  would  prevent  injustice.  But,  as  the  case 
was  submitted,  a  wrong  was  done  to  the  defendant,  which  could  be 
repaired  only  by  a  new  trial ;  for  the  effect  of  disregarding  the  plea 
of  non  est  factum  on  the  record  was  to  deprive  the  defendant  of  a 
defense  which  struck  at  the  very  marrow  of  the  plaintiff's  case. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


ZsiswEisSy  appellant^  y.  Jambb. 

6iPeim.8t.tflD 

WUl-^wM  remainder ^imfiM  9oeUe$, 

Bj  a  will  oertain  propertj  was  devised  to  C.  and  J.  fof  life,  and  after  theii 
death  to  the  "  Infidel  Society  in  Philadelphia  hereafter  to  be  incorporated, 
and  to  be  held  and  disposed  of  by  them  for  the  purpose  of  building  a  hall 
for  free  discossion  of  religion,  politics,**  etc  HM,  (1)  that  this  remainder, 
limited  to  a  corporation  thereafter  to  be  created,  was  void,  becaose  there 
was  no  devisee  competent  to  take  at  the  time,  and  the  poesibilitj  that  there 
might  be  such  a  corporation  daring  the  particular  estate  for  life  was  too 
remote ;  (2)  that  it  was  not  valid  as  a  diaritable  use  which  could  be  enforced 
and  administered  in  a  court  of  equity.  It  $eemi  that  such  a  corporation  could 
not  be  formed  under  the  laws  of  Pennsylvania  providing  for  the  incorpora 
tion  of  societies  for  literary,  charitable  or  religious  purposes,  and  benefldal 
associations. 

Oasb  stated.  Amanda  James,  Anna  James  and  Mary  A.  Oono- 
ver,  with  her  husband,  0.  H.  P.  Gonover,  plaintiflb;  Nathaniel  Z 
Zeisweiss,  defendant  The  fiacts  submitted  to  the  court  involved 
the  interpretation  of  a  will  made  by  Levi  Nice,  of  Philadelphia,  who 
died  April,  1865,  devising  a  tract  of  land  known  as  Oxford  Lodge. 
The  plaintifft,  two  of  whom  were  the  first  takers  under  the  will, 
made  a  contract  for  the  sale  of  the  land  to  the  defendant,  but  ha 
refused  to  complete  the  contract,  on  the  ground  that  the  plaintiflb, 
under  the  will,  did  not  possess  a  good  title  in  fee  simple.  The  will 
if  as  follows: 

**  I  give  and  devise  onto  mj  grand^iieoea  Maij  A.  Omover,  wife  of  O.  H. 
Perrj  Gonover,  and  Anna  N.  James,  children  of  my  niece  Amanda  James,  all 
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the  property  of  which  I  may  die  poeseesed  of,  in  fee  simple,  and  to  their  hein 
and  ansigns,  subject  nerertheleBS  to  the  following  restrictionB,  that  la  to  eaj, 
tliat  the  real  estate  of  which  I  may  die  seised  shall  be  held  and  ei^oyed  bj 
them  during  all  the  time  of  their  natural  lires,  or,  in  case  of  the  death  of  ona 
of  them,  during  the  life  of  the  surriyor  upon  the  express  condition  that  thej 
stall  make  the  homestead  property  upon  which  I  now  reside,  and  known  aa 
Oxford  Lodge,  as  their  place  of  permanent  residence  or  the  residence  of  ona 
uf  them,  and  it  is  my  will  that  should  they  both  refuse  to  so  reside  at  said 
homestead  residence  for  the  sjMice  of  two  months,  then  said  real  estate  is  to  go 
as  directed  in  the  next  clause  of  this  my  wiU,  that  is  to  say,  in  the  same  man- 
ner as  if  l>oth  of  devisees  were  dead." 

"  Immediately  after  the  death  of  both  of  my  said  grand-neices,  then  it  is  my 
will  that  my  teal  estate  aforesaid  shall  go  to  and  be  leld  in  fee  simple  by  the 
Infidel  Society  in  Philadelphia  hereafter  to  be  incorporated,  and  to  be  held 
and  disposed  of  by  them  for  the  purpose  of  building  a  hall  for  the  free  dl0cua> 
sion  of  religion,  politics,"  etc  • 

The  court  entered  judgment  for  the  plaintiff  upon  the  case  stated. 
Defendant  appealed. 

W.  A.  Manderson,  for  plaintiff  in  error. 

TIios.  J.  Clayton,  for  defendant  in  error,  cited  2  Bedf.  on  WilLi 
(2d  ed.),  770;  1  Dev.  Eq.  276;  Holland  v.  Peck,  2  Ired.  Eq.  255 ;  1 
Jarman  on  Wills,  332. 

SnARSWOOD,  J.  It  must  be  conceded  that  the  devise  by  the  will 
of  Levi  Nice  to  Mary  A.  Conover  and  Anna  M.  James,  in  fee  sim- 
ple, is  reduced,  by  the  subsequent  words,  to  a  life-estate  to  the 
devisees  and  the  survivor  of  them,  determinable,  however,  on  their 
both  refusing  to  reside  on  the  homestead  known  as  Oxford  Lodge 
for  the  space  of  two  months.  The  testator  declares  that  in  that 
event  the  said  real  estate  is  to  go  as  directed  in  the  next  clause  of 
his  will ;  that  is  to  say,  in  the  same  manner  as  if  both  of  the  devi- 
sees were  dead. 

The  next  clause  is  as  follows:  '^ Immediately  after  the  death  of 
both  my  said  grand-nieces,  then  it  is  my  will  that  my  real  estate 
aforesaid  shall  go  to  and  be  held  in  fee  simple  by  the  Infidel  Society 
in  Philadelphia,  hereafter  to  be  incorporated,  and  to  be  held  and 
<lisposed  of  by  them,  for  the  purpose  of  building  a  hall  for  the  free 
discussion  of  religion,  politics,"  etc. 

I^  there  was  an  Infidel  Society  in  Philadelphia  at  the  date  of  th« 
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willy  it  was  not  then  incorporated,  the  testator  expressly  referring  to 
it  as  thereafter  to*  be  incorporated.  If  we  are  to  infer  the  natnre 
and  objects  of  the  corporation  from  the  name,  it  means  an  associ- 
ation of  infidels  or  unbelievers,  for  the  purpose  of  propagating  infi- 
delity, or  a  denial  of  the  doctrines  and  obligations  of  revealed  religion. 
It  must  be  so  understood,  according  to  the  commonly  received 
meaning  of  the  term.  Such  an  association,  it  would  seem,  could 
not  be  incorporated  under  any  of  the  general  laws  of  the  common- 
wealth. The  acts  of  April  6,  1791  (3  Smith,  20),  and  of  October 
13, 1840  (Pamph.  L.  1841,  p.  5),  provide  for  the  incorporation  of 
societies  for  any  literary,  charitable  or  religious  purpose,  and  bene- 
ficial societies  or  associations.  It  could  scarcely  be  considered  as 
within  either  the  letter  or  spirit  of  these  acts.  It  is  highly  improb- 
able that  the  legislature  will  ever  incorporate,  or  authorize  the  incor- 
poration of,  such  an  association.  Supposing  it,  however,  to  be  pos- 
sible, it  is  potentia  remota — that  a  corporation  should  be  created, 
and  with  that  name — a  possibility  upon  a  possibility,  which,  as 
Lord  Coke  tells  us,  is  never  admitted  by  intendment  of  law.  Co. 
Litt  25,  26,  184  a.  It  is  like  a  remainder  to  the  heirs  of  a  person 
unborn  —  tliat  a  person  should  be  born  and  die  during  the  continu- 
ance of  the  particular  estate — or  to  an  unborn  son  of  a  particular 
name.  Feame,  251.  Indeed,  the  very  case  is  put  in  the  old  books 
that,  if  a  remainder  be  limited  either  by  feoffment  or  devise  to  a  cor- 
poration which  is  not  in  existence  at  the  time  of  the  grant  or  devise, 
the  remainder  is  void,  even  though  such  a  corporation .  should 
afterward  be  erected  during  the  particular  estate,  because  it  ispoten- 
tia  remota.  Sir  Hugh  Cholmejfa  Casey  2  Rep.  51  a;  Cane  v.  Cow- 
per^  Moor,  104 ;  Cowden  v.  Clarke^  Hob.  33 ;  Noe^s  Case^  Winch.  55 ; 
Simpson  v.  Southward^  1  RoL  254.  In  the  Year  Book,  9  Hen. 
VI,  24,  it  is  laid  down  that  if  one  devise  lands  to  tlie  priests  of  a 
chantry,  or  of  a  college  in  the  church  of  A.,  at  which  time  there  is 
no  chantry  and  no  college,  the  devise  is  void,  notwithstanding  the 
devise  is  by  license  of  the  king ;  and  if  after  a  chantry  or  college  is 
made  in  the  same  place,  yet  they  shall  not  have  the  land,  because  at 
the  time  of  the  devise  there  was  no  corporation  in  which  the  devise 
could  take  effect.  We  must  conclude  then  that  this  remainder, 
limited  to  a  corporation  thereafter  to  be  created,  was  void,  because 
there  was  no  devise  competent  to  take  at  the  time,  and  the  possi- 
bility that  there  might  be  such  a  corporation,  during  the  particular 
estate  for  life,  was  too  remote. 
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Bat  it  may,  nevertheless,  be  true  that  if  the  purpose  for  which 
the  deyise  over  in  remainder  was  made,  be  a  valid,  charitable  use, 
which  can  be  enforced  and  administered  in  a  court  of  equity,  it  will 
not  be  allowed  to  fail  for  want  of  a  trustee.  McOirr  v.  Aaron^  1 
Penn.  49.  Such  an  use  may  be  vague  and  indefinite,  so  that 
no  particular  person  or  persons  may  have  such  an  interest  as  will 
give  them  a  right  to  demand  the  execution  of  it,  yet  that  forms  no 
objection  to  a  charity  if  there  be  a  competent  trustee  named,  clothed 
with  discretionary  power,  either  express  or  implied,  to  carry  out  tho 
general  objects  of  the  donor  or  testator.  As  was  said  by  Oibson, 
0.  J.,  in  Whitman  v.  Lex^  17  S.  &  R  93:  "It  is  immaterial  whether 
the  person  to  take  be  in  esse  or  not,  or  whether  the  legatee  was  at 
the  time  of  the  bequest  a  corporation  capable  of  taking  or  not,  or 
how  uncertain  the  objects  may  be,  provided  there  be  a  discretionary 
power  vested  anywhere  over  the  application  of  the  testator's  bounty 
to  those  objects.**  To  the  same  efifect  are  McOirr  v.  Aaron^  1 
Penn.  51;  Martin  v.  McCordj  5  Watts,  495;  Beaver  v.  Filson, 
8  Barr,  335 ;  Pickering  v.  Shotwell,  10  Bar.  23 ;  Ihe  Domestic  and 
Foreign  Missionary  Society's  Appeal^  6  Casey,  425.  "  A  charitable 
gift,**  says  Oomstook,  C.  J.,  in  Beekman  v.  Bonsor,  23  N.  Y.  308, 
^definite  both  in  its  subject  and  purpose  and  made  to  a  definite 
trustee,  who  is  to  receive  tiie  fund  and  apply  it  m  the  manner  sped- 
fiod,  is  to  be  maintained,  although  it  would  be  void  by  the  gene^ 
rules  of  law,  because  the  particular  objects  of  the  gift,  or  persons  to 
be  benefited  by  it,  are  unascertained.  Such  a  gift  is  capable  of  being 
enforced  by  judicial  sentence ;  and  affords  neither  room  nor  justifi- 
cation for  an  exercise  of  the  cy  pros  power.  So  much,  then,  of  that 
which  is  peculiar  in  the  English  system  of  charitable  trusts  ought 
to  be  considered  as  settled  in  the  jurisprudence  of  this  State.  But 
beyond  this  we  cannot  go,  without  exercising  functions  which  are 
not  judicial ;  which,  in  England,  rest  on  prerogative,  and  are  there 
exercised  by  the  sign  manual  of  the  sovereign,  or  by  the  court  of 
chancery,  as  the  keei)er  of  his  conscience."  Oodard  v.  Pomeroy,  36 
Barb.  546 ;  Le  Page  v.  McNamara,  5  Clark,  124;  Owens  v.  The  Mis- 
sionary Society^  4  Eem.  380.  The  discretion  which  must,  in  such 
a  case,  necessarily  be  vested  somewhere,  cannot  be  assumed  by  a  court, 
for  it  would  not  be  a  judicial  function ;  nor  can  it,  therefore,  be  re« 
posed  in  a  trustee  or  trustees  of  their  selection.  When  there  is  uo 
competent  trustee  named,  or  he  dies  or  i*esigns,  and  no  provision  is 
made  by  the  testator  for  the  continuance  of  the  trus^,  the  charity 
Vol.  IIL— 71 
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must  ML  FofUain  v.  Ravenely  17  How.  (S.  G.)  369.  In  that  caae 
executors  were  directed  to  make  distribution  of  the  estate  among 
such  charities  as  they  should  deem  most  beneficial  But  they  died 
without  doing  so. 

^  There  must  be  some  creatiye  energy/'  said  Mr.  Justice  McLeik, 
^to  give  embodmient  to  an  intention  which  was  never  perfected. 
Nothing  short  of  the  prerogative  power,  it  would  seem,  can  reach 
this  case.  There  is  not  only  uncertainty  in  the  beneficiaries  of  this 
charity,  but  behind  that  is  a  more  formidable  objection.  There  is 
no  expressed  will  of  the  testator.  He  intended  to  speak  through 
the  executors,  or  the  survivor  of  them,  but,  by  the  acts  of  Provi- 
dence, this  has  become  impossible.  It  is,  then,  as  though  he  had 
not  spoken.  Can  any  power  now  speak  for  him  except  the  parens 
pairimf  Had  he  declared  that  the  residue  of  his  estate  should  be 
applied  to  certain  charitable  purposes,  under  the  statute  of  43  Eliza- 
beth, or  on  principles  similar  to  those  of  the  statute,  effect  might  have 
been  given  to  the  bequest,  as  a  charity,  in  the  State  of  Pennsylvania. 
The  words  ^ as  to  the  residue  of  his  property'  were  used  in  reference 
to  the  discretion  to  be  exercised  by  his  executors.  Without  their 
action  he  did  not  intend  to  dispose  of  the  residue  of  his  property." 
** Power  to  act  at  discretion,"  says  Gibson,  0.  J.,  "need  not  be 
expressly  given  if  it  can  be  implied  from  the  nature  of  the  trust." 
Pickering  v.  Shottoett^  10  Barr,  28.  No  doubt  an  unincorporated 
society  may  be  a  trustee,  invested  with  such  a  discretion,  and  may 
perpetuate  itself  by  the  succession  of  its  members.  This  is  the  doc- 
trine of  the  learned  and  elaborate  opinion  of  Mr.  Justice  Baldwin  in 
Sarah  Zam^s  wUl;  MagiU  v.  Brown^  Brightly,  346,  note,  sus- 
tained and  affirmed  by  the  court  in  The  Domestic  and  loreignMis^ 
sionary  Society* 8  Appeal^  6  Casey,  425,  and  The  Evangelical  Associa^ 
tion^s  Appealy  11  id.  316.  Now,  if  the  use  in  this  case  be  a  valid 
charitable  use,  it  is  certainly  of  a  very  indefinite  nature,  and  requii^ea 
to  be  administered  according  to  a  discretion  to  be  confided  to  some 
person  or  persons.  The  testator  named  the  Infidel  Society  in  Phila- 
delphia, which  might  have  been  well  enough,  if  there  was  such  a 
society,  though  unincorporated;  but  he  made  it  an  essential  quality 
of  the  society  thus  selected,  that  it  should  be  incorporated.  That^ 
as  we  have  seen,  was  a  potentia  remota^  which  made  the  devise  oTer 
in  remainder,  after  the  life  estates,  a  void  devise.  There  was  no 
trus'^e  then  competent  to  exercise  a  discretion  in  the  &dmii  i3tra- 
tion  of  the  charity.    Building  a  hall  may  be  an  objeci  sufficiently 
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definite;  bat  the  trust  was  not  to  end  there.  It  is  evidently  a 
permanent,  perpetual  one.  The  hall,  when  built,  must  be  kept  up 
and  maintained.  Some  person  or  persons  must  regulate  the  free 
discussion  in  religion  and  politics,  and  determine  what  is  to  be 
included  under  the  comprehensiye  ^^et  ceteraP  It  is  plain  that  no 
court  would  ever  undertake  to  administer  such  a  charity,  or  to 
exercise  discretion  through  a  trustee  or  trustees  appointed  by  them. 
It  is  not  a  disposition  of  property  '^  for  any  religions,  charitable, 
Iitenu7  or  scientific  use,''  within  the  act  of  April  26,  1855,  §  10, 
Pamph.  L.  331.  K  this  course  of  reasoning  be  sound,  it  follows 
that  this  dc  nse  is  Yoid  as  a  charity,  and  that  the  reversion,  subject 
to  the  life  estate,  descended  to  Amanda  James,  the  niece  of  the 
testator,  and  his  heir  at  law,  under  the  intestate  act,  and  that  a 
conveyance  by  her  and  the  life-tenants  will  vest  a  good  title  in  fee 
simple  in  their  grantee. 

In  placing  the  decision  on  this  ground,  however,  it  must  not  be 
understood  that  I  mean  to  concede  that  a  devise  for  such  a  purpose 
as  was  evidently  contemplated  by  this  testator,  even  if  a  competent 
trustee  had  been  named,  would  be  sustained  as  a  valid,  charitable 
use  in  this  State.  These  endowments  originated  in  England,  at  a 
period  when  the  religious  sentiment  was  strong,  and  their  tendency 
was  to  "oin  into  superstition.  In  modem  times  the  danger  is  of  the 
opposit  extreme  of  licentiousness.  It  is  necessary  that  they  should 
be  carefully  guarded  from  either,  and  preserved  in  that  happy  mean 
between  both,  which  will  most  conduce  to  the  true  interests  ol 
aociet/.  Established  principles  will  enable  the  courts  to  accomplish 
this.  Charity  is  love  to  God  and  love  to  our  neighbor;  the  fulfill- 
ment of  the  two  great  commandments  upon  which  hang  aH  the  law 
and  the  prophets.  The  most  invaluable  possessions  of  man  are  faith, 
hope,  charity,  these  three ;  but  the  greatest  of  these  is  charity. 
Love  worketh  no  ill  to  his  neighbor;  therefore  love  is  the  fulfilling 
of  the  law.  It  is  the  fountain  and  source  whence  fiow  all  good 
works  beneficial  to  the  souls  or  bodies  of  men.  It  is  not  easy  to  see 
how  these  are  to  be  promoted  by  the  dissemination  of  infidelity, 
which  robs  men  of  faith  and  hope,  if  not  of  charity  also.  It  is 
unnecessary  here  to  discuss  the  question  under  what  limitations  the 
principle  is  to  be  admitted  that  Christianity  is  part  of  the  common 
law  of  Pennsylvania.  By  the  third  section  of  the  ninth  article  of 
the  constitution  it  is  indeed  declared  ^  that  all  men  have  a  natural 
and  indefeasible  right  to  worship  Almighty  Ood  according  to  the 
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dictates  of  their  own  consciences ;  that  no  man  can  of  right  be  com- 
pelled to  attend,  erect  or  sapport  any  place  of  worship,  or  to  main- 
tain any  ministry  against  his  consent ;  no  human  authority  can,  in 
any  case  whatever,  control  or  interfere  with  the  rights  of  conscience; 
and  no  preference  shall  ever  be  given  by  law  to  any  religious  estab- 
lisliments  or  modes  of  worship  ?"  It  is  in  entire  consistency  with  this 
saored  guarantee  of  the  rights  of  conscience  and  religious  liberty  to 
hold  that,  even  if  Christianity  is  no  part  of  the  law  of  the  land,  it  is 
the  popular  religion  of  the  country,  an  insult  to  which  would  be 
indictable  as  directly  tending  to  disturb  the  public  peace.  The  laws 
and  institutions  of  this  State  are  built  on  the  foundation  of  reverence 
for  Christianity.  To  this  extent,  at  least,  it  must  certainly  be  con- 
sidered as  well  settled  that  the  religion  revealed  in  the  Bible  is  not 
to  be  openly  reviled,  ridiculed  or  blasphemed,  to  the  annoyance  of 
sincere  believers  who  compose  the  great  mass  of  the  good  people  of 
the  commonwealth.  Updeffraph  v.  Tlie  ConimonweaUhy  11  S.  &  R. 
894;  Vidal  v.  OirarcCs  Executors,  2  How.  (U.  S.)  198.  I  can 
conceive  of  nothing  so  likely — so  sure,  indeed,  to  produce  these  con- 
sequences, as  a  hall  desecrated  in  perpetuity  for  the  free  discussion 
of  religion,  politics,  et  cetera,  under  the  direction  and  administration 
of  a  society  of  infidels.  Indeed,  I  would  go  further,  and  adopt  the 
sentiment  and  language  of  Mr.  Justice  Duncan  in  the  case  just 
referred  to :  "It  would  prove  a  nursery  of  vice,  a  school  of  prepara- 
tion to  qualify  young  men  for  the  gallows  and  young  women  for  the 
brotiiel,  and  there  is  not  a  sceptic  of  decent  manners  and  good 
morals  who  would  not  consider  such  a  debating  club  as  a  common 
nuisance  and  disgrace  to  tb3  city.'' 

Judgment  affirmed. 
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Taylor,  appellant,  r.  Tatlob. 

(68  Pmui.  St.  48L) 

Ckntirueiion  of  wOl^"  lawful  iaue  "^"uUUs  taO." 

4  tesUtoT  gaT6  to  his  wife  and  daughter,  or  in  case  of  the  death  of  one  of 
them,  to  the  sunrivor,  all  his  real  estate  daring  their  liyes,  and  in  case  of 
the  death  of  the  daughter,  leaving  lawf  ol  issue,  his  real  estote  was  to  des> 
cend  to  such  lawful  issue,  their  heirs  and  assigns  forever.  The  will  further 
proceeded:  " In  case  my  daughter  shall  die  before  her  mother,  leaving  law- 
ful issue,  such  issue  shall  enjoy  and  inherit  their  mother's  right  from  the 
time  of  her  death ;  but  in  case  my  daughter  shall  die,  not  leaving  lawful 
issue,  the  executors  shall  sell,  after  the  death  of  my  wife,  the  real  estate, 
and  distribute  the  proceeds  among  my  relatives  hereinafter  named."  Held 
that  the  daughter  did  not  take  an  **  estate  tail "  which  could  be  barred  by 
conveyance  in  fee;  but  that  she  took  an  esUte  for  life,  with  remainder  to 
her  diildren  in  fee,  with  an  alternative  limitation  over,  in  the  event  of  her 
dying  without  issue  living  at  her  death. 

Amicable  action  on  a  contract  for  the  sale  of  land,  commenced 
NoTcmber  19, 1869.  James  M.  Taylor,  plaintiflf ;  Alflred  B.  Taylor, 
defendant 

The  farts  are  are  as  follows: 

Obadiah  Bonsall  died  seised  of  certain  real  estate,  leaving  a  will, 
April  6, 1837,  and  proved  July  21st    This  will  was  as  follows : 

"  I  give  and  bequeath  unto  my  beloved  wife,  Sarah  Bonsall,  and  my  daughter 
Susanna  Bonsall,  or  in  the  case  of  the  death  of  one  of  them,  to  the  survivor  of 
them,  jdl  my  real  estate  duiing  their  or  her  natural  lives,  and  in  case  my  daugh- 
ter,  Susanna  Bonsall,  shall  depart  this  life  leaving  lawful  issue,  it  is  then  my  will 
that  my  real  estate  descend  to  such  lawful  issue,  their  heirs  and  assigns,  fop^ 
ever ;  and  further,  it  is  my  will  that  in  case  my  daughter  shall  depart  this  lif v 
before  her  mother,  leaving  lawful  issue,  then  such  issue  shall  enjoy  anci 
inherit  their  mother's  right  from  the  time  of  her  death.  But,  in  case  mj 
daughter  sliall  depart  this  life  not  leaving  lawful  issue  as  aforesaid,  it  is  then 
my  will  that  my  executors,  or  the  survivor  of  them,  shall  sell  at  public  sale 
(but  not  till  after  the  death  of  my  wife,  Sarah  Bonsall)  all  my  real  estate,  and 
make  deed  or  deeds  of  conveyance  to  the  purchaser  or  purdiasers,  their  heirs  and 
assigns  forever,  in  fee  simple,  the  same  as  I  could  do  if  living,  and  perpcnally 
present ;  and  the  net  proceeds  of  such  sale  it  is  my  will  that  it  be  divided  in  the 
following  manner,  vis. :  One-sixth  part  to  the  children  of  my  wife's  sister,  Han- 
nah Baker,  or  their  lawful  issue ;  one-sixth  part  to  the  children  of  my  wife's 
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deceased  Bister,  Mary  Skelton,  or  their  lawful  issue,  and  one-sixth  pari  u>  the 
children  of  my  wife's  deceased  sister,  Susanna  Walter,  or  their  lawful  Issue. 
"  And  the  other  half  of  jny  estate  as  aforesaid,  I  will  to  be  divided  bOi  ween 
the  children  (or  their  lawful  issue)  of  my  sister,  Rebecca  Peterson,  and  Enoch 
Hannum,  the  son  of  my  deceased  sister  Sarah  (or  his  lawful  issue),  and  Jesse 
Bonsall,  the  son  of  my  deceased  sister,  Tacy  Bonsall  (or  his  lawful  issue),  share 
and  share  alike." 

Sarah  Bonsall,  the  widow  of  the  testator,  is  dead.  After  Lei 
death,  and  on  the  29th  of  May,  1858,  Susanna  Bonsall,  the  daughter, 
who  never  married,  conveyed  the  devised  premises  to  Francis  G. 
Hooton  in  fee,  with  the  intention,  as  she  declared,  of  barring  the 
estate  tail,  of  which  she  was  seised  under  the  will  On  the  same 
day,  Francis  C.  Ilooton  conveyed  the  same  premises  to  Susanna 
Bonsall  in  fee,  and  on  the  16th  of  June,  1865,  Susanna  Bonsall  con- 
veyed the  premises  to  James  N.  Taylor  in  fee,  who,  on  the  27th  of 
October,  1869,  made  a  contract  with  Alfred  B.  Taylor,  the  defendant, 
for  the  sale  of  the  premises  for  $11,000.  On  the  15th  Kovembery 
18G9,  the  day  when  the  contract  was  to  be  completed,  Alfred  B 
Taylor  refused  to  take  the  deed  and  deliver  the  purchase-money,  on 
the  ground  that  James  was  not  seised  of  the  fee  simple,  and  could 
not  convey  such  title.  The  court  held  that,  under  the  will,  Susanna 
took  an  ^^  estate  tail "  which  was  barred,  according  to  her  intention, 
by  the  conveyance  to  Ilooton,  and  that  the  subsequent  conveyances 
carried  with  them  title  of  fee  simple.  Judgment  for  plaintifil  De- 
fendant appealed. 

W.  B.  Waddell,  for  plaintiff  in  error. 

R.  T.  Comwett  and  TT.  Darlington^  for  defendant  in  error,  cited  1 
Rep.  104;  Co.  Litt  376;  Findlay  v.  RiddUy  3  Binn.  159;  Carter  v. 
McMichaely  10  S.  &  R.  429 ;  Paxson  v.  LeffertSy  3  Rawle,  59 ;  HUeman 
V.  Bouslaughy  1  Har.  344;  George  v.  Morgan^  4  id.  95;  WikPs 
Case,  6  Co.  17 ;  Clark  v.  Baker,  3  S.  &  R.  477 ;  Doe  v.  Applin,  4  T. 
R.  82;  Bayes  on  Estates  Tail,  7  Law  Lib.  106;  Janwf  Claim,  1 
Dall.  47 ;  Evans  v.  Davis,  1  Yeates,  332 ;  Price  v.  Taylor,  4  Casey, 
95 ;  Wynn  v.  Storey,  2  Wright,  166 ;  Haldeman  v.  Hakleman,  4  id. 
29 ;  CrisweWs  Appeal,  5  id.  288 ;  Angle  v.  Brosius,  7  id.  187;  Cover^ 
V.  Robinson,  10  id.  274. 

Shabswood,  J.  The  word  ''  issue  '^  in  a  will  means,  prima  facu 
the  same  thing  as  ''heirs  of  the  body/'  and  in  general  is  to  be  con' 
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fitrned  as  a  word  of  limitatdon,  bat  this  construction  will  giye  way, 
if  there  be  on  the  face  of  the  instrament  sufficient  to  show  that 
ttie  words  were  intended  to  have  a  less  extended  meaning,  and  to 
be  applied  only  to  children,  or  to  descendants  of  a  particular  class 
or  at  a  particular  time.  There  is  less  reluctance,  indeed,  to  narrow 
ihe prima  facie  meaning  of  the  word  "issue''  than  of  the  words 
"heirs  of  the  body;"  because  these  latter  words  are  proper  technical 
words  of  limitation,  while  "issue ''  is  not,  when  used  in  a  deed ;  and 
accordingly,  in  a  will  it  is  to  be  construed  as  a  word  of  purchase  or 
of  limitation,  as  will  best  effectuate  the  intention  of  the  testator 
gathered  firom  the  entire  instrument  This  was  well  expressed  long 
ago  by  Chief  Justice  Willes:  "Why  does  the  word  *  issue 'in  a 
will  signify  the  same  as  'heirs  of  the  body?'  Only  because  it  may 
be  supposed  that  the  testator,  who  was  ignorant  of  the  law,  in- 
tended it  should  hare  that  construction.  It  does  not,  therefore,  ex 
vi  termini  create  an  estate  tail  in  a  will  as  *  heirs  of  the  body '  do 
in  a  deed,  but  only  when  it  appears  to  be  the  intent  of  the  testator 
that  the  word  should  have  that  construction,  or,  at  least,  that  it 
does  not  appear  that  the  intent  of  the  testator  was  otherwise." 
Ginger  y.  Whiief  Willes,  348 ;  Quiddington  y.  £erne,  1  Ld.  Raynu 
393 ;  Doe  on  d.  Cooper  y.  Cottis,  4  Term  Rep^  294 ;  SMer  y.  Dan*' 
gerfield,  15  M.  &  W.  263 ;  Lessee  of  Findlay  y.  Riddle,  3  Binn. 
J39;  Ulark  y.  Bakery  3  S.  &  R.  470;  Paxson  y.  Lefferts,  3  Rawle, 
59;  Hoge  y.  Hoge,  1  S.  ft  R.  144;  Abbott  y.  Jenkins,  10  id. 
296.  It  is  a  position  not  open  to  dispute,  then,  that  if  it  appears, 
cither  by  expression  or  by  clear  implication,  that  by  the  word 
"  issue  **  the  testator  meant  "  children  "  or  issue  liying  at  a  particu- 
lar period,  as  at  the  death  of  the  first  taker,  and  not  the  whole  line 
of  succession,  which  would  be  included  under  the  term  "  heirs  of 
the  body,"  it  must  necessarily  be  construed  to  be  a  word  of  pur-': 
chase ;  and  the  rule  in  Shelly's  case  can  haye  no  application.  This 
does  api)ear  in  the  will  now  before  us,  both  expressly  and  by  clear 
implication. 

The  testator  giyes  to  his  wife  and  daughter,  or  in  case  of  the' 
death  of  one  of  them,  to  the  surviyor,  all  his  real  estate  during 
their  natural  liyes,  and  in  case  his  daughter  "shall  depart  this  life 
leaying  lawful  issue,"  then  his  real  estate  to  descend  to  such  lawful 
issue,  their  heirs  and  assigns  foreyer.  He  immediately  adds  these 
words:  "  And  further,  it  is  my  will,  that  in  case  my  daughter  shal} 
depart  this  life  before  her  mother,  leaying  lawful  is9ue,  then  sucb' 
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issue  shall  enjoj  and  inherit  their  mother's  right  firom  the  time  of 
her  death/'  No  declaration  could  well  be  more  express  to  show 
that  by  issue  he  meant  children ;  for  they  were  to  inherit  and  enjoy 
"their  mother's  right"  from  the  time  of  her  death. 

The  devise  over,  which  is  relied  on  as  enlarging  the  estate  of  the 
joint  devisee  to  an  estate  in  tail,  follows  this  clause:  "But  in  case 
my  daughter  shall  depart  this  life  not  leaving  lawfUl  issue  as  afore- 
said, it  is  them  my  will  that  my  executors  or  the  survivors  of  them 
shall  sell,"  etc.  "  Lawful  issue  as  aforesaid,"  can  only  mean  such 
issue  as  by  the  clause  immediately  preceding  were  to  enjoy  and  in« 
herit  "  their  mother's  right" — of  course,  children. 

This  clear  expression  of  intention  is  abundantly  confirmed  when 
we  examine  the  terms  of  the  whole  disposition.  The  remainder  to 
the  issue  is  with  superadded  words  of  limitation  in  fee,  to  their 
heirs  and  assigns  forever.  This  would  certainly  be  insufficient  if 
followed  by  a  devise  over  after  an  indefinite  failure  of  issue.  But 
it  is  a  very  significant  circumstance  as  bearing  upon  the  question 
of  intention,  if  we  shall  find  that  the  testator  contemplated  that 
the  devise  over  should  take  effect  only  on  a  failure  of  issue  at  a 
particular  period — the  death  of  the  first  devisee.  Here  was  an 
estate  in  fee,  with  an  alternative  limitation  over  also  in  fee.  This 
se  .ms  necessarily  to  be  implied  from  the  absolute  direction  to  his 
executors  or  the  survivor  of  them  to  sell  and  convert  the  estate  into 
money  in  that  event  It  was  to  be  done  during  the  life-time  of  his 
executors  or  the  survivor,  and  as  he  expressly  provides,  not  until 
after  the  death  of  his  wife.  They  were  to  distribute  the  proceeds 
between  the  children  of  his  own  and  his  wife's  deceased  sisters  or 
their  lawful  issue.  He  certainly  could  not  have  had  in  his  mind 
an  indefinite  failure  of  the  issue  of  his  daughter,  which  might  be 
postponed  to  a  very  remote  period.  The  nature  of  the  devise  over 
has  always  been  looked  at  to  ascertain  whether  a  definite  or  indefi- 
nite failure  of  issue  was  intended:  as  where  the  ulterior  devises 
confer  estates  for  life  only,  or  when  they  are  only  to  take  effect  iu 
case  the  devisee  then  be  living.  Felh  v.  Brown,  Cro.  Jac.  690 ;  lioe 
and  Sheerer  v.  Jeffery,  Term  Rep.  589.  In  the  leading  case  of 
Eichelberger  v.  BarnitZy  9  Watts,  450,  Mr.  Justice  Sergeant  states 
the  same  thing  as  an  exception  to  the  general  rule  that  a  devise 
over  of  land  on  death  without  lawful  issue,  or  leaving  no  lawful 
issue,  means  an  indefinite  failure:  ^*If  the  devise  over  be  of  a  life 
estate,  which  implies  necessarily  that  such  devisee  over  mav  outlive 
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fche  first  estate."  The  reason  is  very  clearly  stated  by  Mr.  Smith: 
*^  Because  it  is  not  likely  in  such  case,  that  the  testator  was  contem- 
plating an  indefinite  failure  of  issue,  as  that  might,  and  most  prob- 
ably would,  not  happen  until  many  years  after  the  death  of  the 
object  of  the  ulterior  limitation.'*  Smith  on  Executory  Interests^ 
559.  ^'  The  same  construction,''  he  adds,  '^  is  adopted,  when,  on 
fiEtilure  of  issue,  the  property  is  devised  in  trust  for  the  payment  of 
debts,  because  it  could  not  be  supposed  that  the  testator  would  pro* 
Tide  for  the  payment  of  debts,  on  an  indefinite  failure  of  issue, 
which  might  not  happen  for  two  or  three  hundred  years.  Id.  560, 
for  which  he  cites  French  v.  Caddelly  6  Bro.  P.  C.  58 ;  and  Welling^ 
ion  T.  WeUinglon,  4  Burr.  2165 ;  Feame,  450,  n.  6. 

An  estate  tail  may,  no  doubt,  be  subject  to  an  executory  devise 
over  on  some  condition  or  event,  to  take  effect  in  abridgment  or 
derogation  of  it  (1  Preston  on  Abstracts,  401),  though  such  an 
executory  devise  can  be  destroyed  by  a  common  recovery  suffered 
by  the  tenant  in  tail,  which  enlarges  his  estate  into  a  fee,  and 
excludes  all  subsequent  limitations,  whether  in  remainder  or  by  the 
way  of  springing  use  or  executory  devise.  2  Preston  on  Estates,  460 ; 
1  Preston  on  Abstracts,  401;  3  id.  130;  4  Kent's  Com.  13.  This 
dfistructibility  deprives  any  limitation  after  an  estate  tail  of  all 
objection  on  the  score  of  tending  to  create  a  perpetuity,  however 
remote  may  be  the  event  on  which  it  is  limited  to  vest  Lewis  on 
Perpetuities,  663.  A  devise  over  after  an  estate  tail  on  a  definite 
fiulure  of  issue  is  not  an  executory  devise,  but  a  remainder ;  for  it 
takes  effect,  not  in  derogation  or  abridgment  of  the  preceding  estate, 
but  on  its  regular  determination,  though  only  in  the  event  of  the 
determination  of  the  estate  upon  the  death  of  the  tenant  In  this 
respect  it  resembles  somewhat  the  remainder  to  trustees  to  support 
contingent  remainders,  which  is  limited  only  on  the  determination 
of  the  preceding  life  estate  by  forfeiture,  or  otherwise  than  by  the 
death  of  the  tenant.  This  remainder  has  been  authoritatively  settled 
to  be  vested  {Smith  d.  Doi^mer  v.  Farkhurst,  18  Viners  Abr.  413 ; 
4  Bra  P.  C.  353),  though  the  principle  of  that  determination  has 
been  very  seriously  quesEioned.  Smith  on  Executory  Interests,  116. 
There  is,  however,  not  much  importance  in  the  distinction  as  to  the 
limitation  over  after  a  definite  failure  of  the  issue  of  tenant  in  tail, 
since,  call  it  what  you  will,  executory  devise,  or  vested  or  contingent 
remainder,  it  can  be  barred  by  a  common  recovery,  or  by  a  deed 
Vol.  IIL— 72 
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duly  executed  to  dock  the  entail^  under  the  act  of  assembly  of 
January  16, 1790.    3  Smith,  388. 

The  fact,  then,  that  the  devise  over  is  afber  a  definite  £EuIure  of 
issue,  may  not  be  sufiScient  to  narrow  the  construction,  where  the 
words  of  limitation  are  "heirs  of  the  body,'*  or  where  the  word 
^  iBSkio''  is  clearly  used  as  a  word  of  limitation,  as  in  Vniversiiy  of 
Oxford  V.  Cliftofiy  Ambler,  385 ;  Doe  d.  Cannon  t.  RucaaHe^  8  C. 
B.  876.  But  when  this  is  not  the  case,  that  it  shall  enlarge  an 
express  estate  for  life  into  an  estate  tail,  seems  opposed  alike  to 
reason  and  the  decided  cases. 

I  am  aware  of  what  is  said  in  Price  v.  Taylor^  4  Casey,  95,  but  I 
think  it  must  be  regarded  as  an  obiter  dictum  merely.  The  case  did 
not  call  for  it  It  was  a  limitation  worded  in  a  very  peculiar  man- 
ner: for  life,  provided  the  devisee  had  no  issue,  but  if  she  did  leave 
issue  at  her  death,  then  in  fee  simple  to  her  heirs  forever,  and  in 
case  she  had  no  issue  at  her  death  it  was  to  go  over.  An  estate  tail 
might  well  have  been  implied  from  the  first  clause  standing  by 
itself;  for  if  she  was  only  to  have  a  life  estate  if  she  had  no  issue,* 
and  that  could  not  be  ascertained  till  her  death,  what  other  estate 
could  she  have  in  the  mean  time,  but  an  estate  tail  or  in  fee  ?  That 
case,  as  an  authority,  must  rest  on  its  own  circumstances — on  the 
words  of  that  particular  will  Criley  v.  Chamberlain^  6  Casey,  IGl, 
is  relied  on  to  sustain  the  same  point,  but  there  the  first  limitation 
was  in  fee,  and  the  case  has  no  application.  On  the  other  hand  1  will 
cite  a  few  of  the  decisions,  confining  myself  to  those  which  seem  to 
be  in  point  Plunket  v.  Holmes,  1  Sid.  47,  1  Lev.  11,  there  was  a 
devise  to  A.  for  life,  and  if  he  die  without  issue  living  at  his  death, 
remainder  in  fee.  It  was  held  to  be  an  estate  for  life  with  contin- 
gent remainder  over.  Doe  and  Barnard  v.  Reason,  cited,  3  Wils. 
242.  Devise  to  A.  for  life,  on  her  decease  to  such  issue  of  her  body, 
who  shall  be  then  living,  and  in  case  my  said  niece  shall  die  without 
issue  of  her  body  then  living,  then  over,  held  to  be  an  estate  for 
life  in  A.  Bennet  v.  Lowe,  7  Bing.  535,  devise  to  D.,  L.,  V.  and 
S.  (females),  and  in  case  any  of  them  die  leaving  a  daughter  or 
daughters,  the  share  to  go  to  each  daughter  in  seniority ;  but  if  any 
of  them,  D.,  L.,  V.  and  S.,  should  die  without  issue,  in  the  life-time 
of  M.,  C.^  A.  and  W.,  the  shares  of  her  or  them  so  dying  to  go  to  F. 
and  others  in  succession ;  all  the  rest  and  residue  of  the  duvisor^i 
estate  to  go  to  D. :  Held^  that  D.,  L.,  Y.  and  S.,  and  their  daughters, 
took  estates  for  life,  and  D.  a  remainder  in  fee  in  the  whole.    Mr 
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Smith  has  well  expressed  the  result  of  the  cases  in  England 
*^  When  the  limitation  over  is  to  take  effect,  not  on  an  indefinite 
failure  of  issue  of  the  prior  taker,  but  on  a  failure  of  children  only, 
or  on  a  failure  of  issue  within  a  g^ven  time,  then  the  limitatiou 
over  will  not  raise  an  estate  tail  by  implication  in  the  prior  taker^ 
but  he  will  have  a  life  estate  with  a  contingent  remainder  over,  or  a 
life  estate  with  a  limitation  over  of  a  springing  interest,  or  a  fee 
with  a  conditional  limitation  over,  as  the  case  may  be."  Smith  on 
Executory  Interests,  301.  Our  own  cases,  with  the  exception  of  • 
Price  V.  Taylor^  utter  the  same  voice.  We  have  the  opinion  of 
Edward  Tilghman,  a  great  authority  upon  such  subjects,  of  whom 
Judge  DuNOAH  said,  that  ^  he  could  untie  the  knots  of  a  contingent 
remainder  or  executory  devise  as  familiarly  as  he  could  his  garter.'' 
9  &  &  K.  369.  This  opinion  was  not  arguendo  as  counsel,  but  fur^ 
nished  by  request  as  amicus  curia  in  Lessee  of  Findlay  v.  Riddle^  3 
Bmn.  139.  That  was  the  case  of  a  devise  to  John  for  life,  if  he  dies, 
leaving  lawful  issue,  to  his  heirs  as  tenants  in  common  and  their 
respective  heirs  and  assigns,  and  if  he  die  without  leaving  lawful 
issue,  then  to  his  brotiier  James.  The  devise  over  being  without 
words  of  limitation,  as  the  law  then  stood,  was  for  life.  Mr.  Tilgh- 
Mi  N  said :  ^'  It  is  fatal  to  the  idea  of  an  estate  tail  that  indefinite 
issue  of  John  were  not  contemplated  by  the  testator — indefinite  in 
point  of  time — on  the  contrary,  issue  at  John's  death  then  alive." 
The  decision  of  the  court  was  accordingly,  that  John  had  only  a  life 
estate.  In  Carter  v.  McMichael,  10  S.  ft  R.  429,  Chief  Justice  Tilgh- 
man said:  ''There  are  no  expressions,  which  limit  the  fiftilure  of 
heirs  male  of  the  body  of  Edwards  to  the  time  of  his  death.  If  there 
had  been  the  case  would  have  been  different"  In  Oeorge  v.  Mor- 
gauy  4  Harris,  95,  Bell,  J.,  said :  ''  The  words  relied  on  (de&ult 
of  such  issue),  used  in  a  will  in  reference  to  an  estate  in  land,  operate 
as  a  further  limitation,  unless  there  be  something  in  the  context  to 
show  that  the  testator  contemplated  a  failure  of  issue  at  a  particular 
period,  and  not  an  indefinite  failure."  And  see  Wynn  v.  Story^  2 
Wright,  166 ;  Hoge  v.  Hoge,  1  S.  ft  R.  144 ;  Abbott  v.  Jenkins^  10 
id.  296 ;  Caskey  v.  Brew&r,  17  id.  441 ;  Langley  v.  HeaJd,  7  W.  &  S. 
96;  7\tmer  v.  Fowlery  10  Watts,  325;  Covert  v.  Robinson^  10 
Wright,  274. 

It  seems  to  have  been  supposed,  that  even  if  the  word  "  issue" 
was  intended  to  be  ''  children,"  still,  as  there  were  no  children  of 
the  daughter  living  at  the  time  of  the  devise,  it  shall  be  construed 
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as  a  word  of  limitation,  and  Wild's  Case,  6  R.  1606,  is  cited  and 
elied  on.    But  this  must  have  arisen  from  an  entire  misapprehen- 
'on  of  that  case.    Land  was  devised  to  A.  for  life,  remainder  to  B. 
nd  the  heirs  of  his  body,  remainder  to  Bowland  Wild  and  his  wife, 
nd  after  their  decease  to  their  children.    Bowland  Wild  and  his 
ife  then  having  issne,  a  son  and  a  daughter.    It  was  resolved,  that 
towland  and  his  wife  had  only  an  estate  for  life,  with  remainder  t» 
heir  children  for  life,  and  no  estate  taiL    In  the  course  of  the  argu- 
ment this  diversity  was  resolved  for  good  law,  that  '^  if  A.  devise  hit 
land  to  B.,  and  to  his  children  or  issue,  and  he  has  no  issue  at  the 
time  of  the  devise,  that  this  is  an  estate  tail ;  for  the  intent  of  the 
devisor  is  manifest  and  certain,  that  his  children  or  issue  shall  take,, 
and  as  immediate  devisees  they  cannot  take,  because  they  are  not  in 
rerum  natura,  and  by  way  of  remainder  they  shall  not  take,  for  this^ 
was  not  his  intent,  for  the  gift  is  immediate ;  wherefore  such  word» 
shall  be  taken  as  words  of  limitation."    But  in  the  case  before  us 
the  devise  was  to  the  daughter  for  li£i^  and  to  her  issue  or  children 
after  her  death.    As  Mr.  Powell  says :  *' Where  a  limitation  is  to  a 
parent  for  life,  and  to  his  children  by  way  of  remainder,  there  secma 
to  be  no  ground,  whether  there  are  children  or  not,  for  holding  the 
parent  to  be  tenant  in  tail.'*    2  Powell  on  Devises,  n.    It  was  accord- 
ingly so  held  by  this  court  in  Cote  v.  Vonn  Bonnhorst,  5  Wright^ 
243 ;  soe  Lantz  v.  TnisUry  1  id.  482 ;  Haideman  v.  Hatdeman^  4 
id.  29. 

Our  conclusion  then  is,  that  Susanna  Bonsall,  the  daughter  of 
the  testator,  took  an  estate  for  life,  with  remainder  to  her  children 
in  fee,  with  an  alternative  limitation  over  in  the  event  of  her  dying 
without  issue  living  at  her  death. 

Judgment  reversed,  and  now  judgment  for  the  defendant  on  the 
case  slated 
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Mays,  appellant,  t.  Manufactubebs'  National  Bajtk. 

(M  Peim.8t.74.) 

BamkrvpUif^bMa  fids  paifmetU  of  deH  to  bankmpi'^^ea  ^ 

FaTment  of  depoaSta,  by  a  bank,  to  a  bankrupt  at  any  time  after  tha  filing 
of  the  petition,  altboa^  made  in  good,  faith  and  withoat  actual  notice  of  the 
proceedings  in  bankruptcy,  will  not  discharge  the  bank  from  liability  to  the 
aaaigneea  for  the  amount  00  paid ;  but  it  must  be  proved  that  the  deposita 
were  the  property  of  the  bankrupt  at  the  time  of  filing  the  petition. 

AcnoK  of  assumpsit  by  Mays  and  Hornor,  assignees  in  bank- 
rnptcy  of  Bom,  against  The  Manufacturers'  National  Bank,  of  Phil- 
adelphia. 

A  petition  was  filed  January  31, 1868,  in  the  district  court  of  the 
United  States,  in  the  case  of  Bom,  and  he  was  declared  a  bankrupt 
February  26, 1868.  Due  publication  of  the  adjudication  was  made, 
and  the  said  assignees,  now  plaintiffs,  were  appointed  March  28, 
1868. 

At  the  trial  in  February,  1869,  Bora's  bank  book  was  introduced 
in  evidence,  showing  a  balance  in  his  favor  February  6, 1868,  of 
$409.12,  brought  iVom  an  old  book;  also,  entries  up  to  April  1, 
amounting  in  all  to  t2,612.42.  Against  this  amount  were  several 
checks  charged  to  Bora  fh)m  Febraary  6th  to  April  4th,  leaving  a 
balance  of  $29  in  favor  of  Bom  April  4th.  It  was  not  denied  that 
the  bank  paid  these  checks  without  any  knowledge  or  notice  of  the 
proceedings  in  bankruptcy  against  Bom,  and  in  good  faith.  The 
court  charged  the  jury  *^  that  the  bank,  not  having  knowledge  or 
actual  notice  of  the  proceedings,  in  bankruptcy,  of  Bom,  is  not 
liable  to  the  assignees  in  bankruptcy  for  the  moneys  drawn  out  by 
him  prior  to  notice,"  and  directed  a  verdict  for  plain ti&  for  $29, 
whereupon  plaintiffs  appealed. 

C.  W.  Hornor,  for  plaintiffs  in  error,  referred  to  bankrapt  act 
of  March  2, 1867,  §§  14,  27,  28,  35,  39,  42,  44,  "Acts  of  Congress/' 
etc.,  159,  et  seq. ;  Ex  parte  Foster,  2  Story,  158 ;  Carr  v.  Oale,  3 
Woodb.  &  M.  67;  Bramwdl  r.  Bglinion,  Law  Bep.,1  Q.  B.  494; 
Exley  V.  Inglis,  id. ;  3  Exch.  247*  Lis  pendens  is  notice.  Taylor  v. 
Carryl,  12  Ear.  26L 
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A.  H.  Smithy  for  defendants  in  error,  referred  to  bankrupt  act, 
tupra.  Dormer  v.  Brackett  (U,  S.  D.  C.  Vt),  5  Law  Rep.  392.  In 
r$  Paiterson  (D.  C.  U.  S.  South.  Diet  N.  Y.),  6  Int  Rev.  Kec.  157; 
2n  re  RosenfiOd  (D.  C.  U.  S.  N.  J.),  15  Pitts.  Leg.  Jour.  245 ;  GranfM 
Case,  2  Story's  C.  C.  312. 

Sharswood,  J.  The  counsel  for  the  parties,  with  all  their  learn- 
ing and  research,  have  not  been  able  to  produce  any  decision  upon 
the  question,  whether  where  the  debtor  of  a  bankrupt,  in  good  faith, 
and  without  knowledge  or  notice  of  the  proceedings  against  him, 
pays  him  a  debt,  he  can  be  compelled  to  pay  it  over  again  to  the 
assignee.  The  reason  may  be  that  the  language  of  all  bankrupt 
hiws,  preyious  to  the  act  of  congress  of  March  '2,  1867,  was  such 
as  to  preclude  the  question  from  arising.  In  England,  by  the 
statute  13  Eliz.,  ch.  7,  the  property  of  the  bankrupt  vested  in  the 
commissioners  from  the  time  of  an  act  of  bankruptcy  committed ; 
and  payments  made  by  a  debtor  to  a  bankrupt,  after  a  secret  act  of 
bankruptcy,  would  under  the  statute  have  been  void.  The  injus- 
tice of  this  relation  back  was  so  apparent,  that  parliament,  by  the 
statute  1  Jac.  I,  ch.  14,  made  such  payments,  until  notice  of  the 
act  of  bankruptcy,  good;  but  still  left  payments,  after  commissi:ii 
issued,  as  they  stood  under  the  statute  of  Elizabeth.  To  the  present 
time  the  law  in  England  rests  on  the  same  basis ;  that  all  contracts, 
conveyances  and  dealings  to  and  with  a  bankrupt  in  good  faith  and 
without  notice  before  the  filing  of  th^e  petition  are  valid;  other- 
wise, after  the  filing.  Eden  on  Bankruptcy,  258;  stat  4  Geo. 
iV,  ch.  16;  12  and  13  Vict,  ch.  106.  By  the  act  of  congress  of 
April  4,  1800,  section  13  (1  Story's  Laws,  737),  the  commissioners 
were  empowered  to  assign  all  the  debts  due  to  the  bankrupt,  which 
assignment  should  vest  the  property  and  right  thereof  in  the  as- 
signee ;  **providedy  that  where  a  debtor  shall  have  bona  fide  paid 
his  debt  to  any  bankrupt,  without  notice  that  such  person  was 
bankrupt,  he  or  she  shall  not  be  liable  to  pay  the  same  to  the  as- 
signee, or  assignees.''  This  just  and  liberal  provision  was  not 
contained  in  the  act  of  congress  of  August  19,  1841  (5  Story's 
Laws,  28,  29),  but  it  declared  ^*  that  all  dealings  and  transactions 
by  and  with  any  bankrupt  bona  fide  made  and  entered  into  moi« 
(ban  two  months  before  the  petition  filed  against  him  or  by  him, 
shall  not  be  invalidated  or  affected  by  this  act ;  provided,  that  the 
c^her  party  to  any  such  dealings  and  transactions  had  no  notice  of 
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%  prior  act  of  bankruptcy,  or  of  the  intention  of  the  bankrupt  to 
take  the  benefit  of  this  acf" 

The  act  of  congress  of  March  2, 1867,  has  no  express  provision 
on  the  subject  The  case  is  necessarily  left  to  the  legal  effect  of  the 
alignment  provided  by  the  act  The  14th  section  enacts  '^  that 
as  soon  as  said  assignee  is  appointed  and  qualified,  the  judge,  or 
where  there  is  no  opposing  interest,  the  register  shall,  by  an  instru- 
ment under  his  hand,  assign  and  convey  to  the  assignee  all  the 
estate,  real  and  personal,  of  the  bankrupt,  with  all  his  deeds,  books 
and  papers  relating  thereto ;  and  such  assignment  shall  relate  back 
to  the  commencement  of  said  proceedings  in  bankruptcy,  and 
thereupon,  by  operation  of  law,  the  title  of  all  such  property  and 
estate,  both  real  and  personal,  shall  vest  in  said  assignee."  The 
only  and  natural  construction  of  these  words  is,  that  the  assign- 
;nent,  no  matter  when  made,  shall  take  effect  by  operation  of  law, 
as  if  it  had  been  made  at  the  commencement  of  the  proceedings,  or 
on  the  day  of  filing  the  petition.  It  is  undoubtedly  well  settled 
that  of  such  an  assignment  by  operation  of  law  the  Whole  world  's 
bound  to  take  notice*  Hitchcox  v,  Sedgwick^  2  Venu  15(5;  where 
it  was  said  that  there  was  a  difference  where  a  man  had  divested 
himself  of  his  estate  by  his  own  act,  and  where  it  was  taken  out  of 
him  luf^actof  parliament,  whereunto  all  persons  are  supposed  to 
be  panics,  and  are  concluded  by  it  CaUet  v.  D$  Ools^  Oas.  Temp. 
Talb.  65.  The  same  principle  was  applied  by  this  court  to  the  case 
of  an  insolvent  debtor  under  the  act  of  March  26, 1814  (6  Smith's 
Laws,  195),  which  provided  that  'Hhe  trustee  or  trustees  shall  be 
deemed  vested  with  all  the  estate  of  such  debtor  at  the  time  of  his 
or  their  appointment*'  "This  divestment  of  his  debt,"  said  Dun- 
can, J.,  in  Wicker  sham  v.  Nidwhon^  14  S.  &  R.  118,  "was  by  posi 
tive  law,  and  the  assignment  a  notorious  judicial  act,  of  which  all 
the  world  was  bound  to  take  notice.  It  is  constructive  legal  notice, 
and  as  binding  to  every  intent  as  actual  notice  to  the  individual." 
It  was  accordingly  decided  in  that  case  that  a  payment  to  the  insol- 
vent, the  day  after  his  alignment  and  discharge,  by  one  who  had 
not  actual  notice  of  it,  was  not  valid.  We  are  compelled  to  apply 
this  same  principle  to  the  case  of  a  payment  to  a  bankrupt  bona 
fide  made  and  without  actual  notice  after  the  commencement  of  the 
proceedings — namely,  the  filing  of  the  petition,  to  which  time,  by 
the  express  provision  of  the  act  of  congress,  the  assignment 
xelatesL 
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It  must  be  admitted  that  this  is  an  nnjost  and  cruel  law;  and  the 
effect  of  it  may  be  to  make  bankrupts  of  honest  and  solvent  men, 
who  are  only  desirous  of  fulfilling  their  legal  obligations.  That  all 
the  world  has  notice  of  a  transfer  by  operation  of  law,  in  proceeding 
in  bankruptcy,  is  a  mere  fiction  —  not  true  in  reality  —  whatever 
care  the  law  may  take  to  give  public  notice  through  newspapers. 
Ail  men  cannot  afford  to  take  all  the  newspapers,  and  if  they  did, 
have  not  time  to  read  all  the  advertisements.  Life  is  too  short,  and 
other  cares  too  pressing  for  that.  The  attention  of  congress  ought 
surely  to  be  called  to  this  subject,  and  some  suitable  provision  made 
to  protect  those  who  deal  honestly,  in  good  fiedth,  and  without  notice 
with  bankrupts. 

There  is,  however,  another  important  question  which  arises  on 
this  record.  The  proceedings  in  bankruptcy  against  August  Borm 
were  commenced  by  filing  the  petition  January  31,  1868,  and  he 
was  adjudicated  a  bankrupt  February  26, 1868.  His  bank  account 
with  the  defendants  below,  which  was  all  the  evidence  produced  to 
charge  them 'with  the  receipt  and  possession  of  any  of  his  property, 
showed  a  balance  from  the  old  book  under  date  of  February  6, 
1868,  and  all  the  deposits  made  by  him  were  subsequent  to  that 
date.  Now,  if  we  give  the  fullest  effect  to  the  relation  of  the  assign- 
ment to  the  commencement  of  the  proceedings,  it  must  be  held  to 
operate  in  the  same  manner  as  if  it  had  been  then  made.  It  follows, 
logically,  that  it  only  transfers  the  property  which  the  bankrupt 
then  had.  Of  course  we  do  not  speak  of  fraudulent  conveyances 
made  by  him  previously.  This  is  not  only  the  literal  construction 
of  the  act  but  accords  with  its  spirit  and  policy.  It  is  the  most 
humane  and  liberal  interpretation  that  the  earnings  and  acquisitions 
of  the  bankrupt  subsequent  to  the  commencement  of  the  proceed- 
ings shall  be  his  own,  subject  to  his  eventful  discharge.  If  he  does 
not  succeed  in  procuring  that,  they  remain  liable  to  execution  or 
attachment  by  his  former  creditors.  It  is  certainly  good  policy  to 
hold  out  encouragement  to  continued  effort  and  industry.  Besides, 
if  this  is  not  the  date  of  the  transfer,  whai  is?  The  adjudication  or 
the  discharge?  A  considerable  period  may  elapse  between  the 
filing  of  the  petition  and  either  of  these.  If  his  acquisitions  in  the 
mean  time  are  in  any  event  to  pass  to  his  assignees,  he  will  be  likely 
to  fold  his  hands  in  inacti\ity,  content  with  the  allowance  made  him 
by  the  law.  It  is  true,  that  by  the  16th  section  debts  provable  are 
those  due  at  the  time  of  the  adjudication,  but  it  is  also  true  that 
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by  the  32d  section  the  oertificate  of  discharge  is  exj^ressed  to  be  *'  from 
all  debts  and  claims  which  by  said  act  are  made  proTable  against 
his  estate,  and  which  existed  on  the  day  of        ,  on  which  day 

the  petition  for  adjudication  was  filed."  It  would  rather  seem  to  fol- 
low that  the  adjudication  was  also  meant  to  relate  to  the  day  of  filing 
the  petition,  otherwise  it  is  not  easy  to  reconcile  these  prorisions. 
/;*  re.  CJiarUs  O.  FcUlerson^  a  bankrupt,  in  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  6  Iht  Eev.  Eec. 
157,  Judge  Blatchfobd,  in  an  able  and  elaborate  opinion,  adopts  and 
vindicates  this  construction  of  the  act  of  congress.  "  The  intent  and 
})urport  of  this  provision  '*  (§  14),  says  he, "  is,  that  the  property  which 
was  the  property  of  the  bankrupt  at  the  time  of  the  commencement  of 
the  proceedings  in  bankruptcy,  and  no  other  property,  shall  vest  in  the 
assignee,  and  shall  vest  in  him  as  of  the  time  of  the  commencement  of 
such  proceedings,  no  matter  when  the  assignment  to  the  assignee  is 
actually  executed.  It  does  not  mean  that  the  property,  which  is  the 
property  of  the  bankrupt  at  the  time  the  assignment  is  executed, 
and  also  the  property  which  was  his  property  at  the  time  of  the 
commencement  of  the  proceedings,  shall  pass  to  the  assignee."  He 
accordingly  decided  that  a  bankrupt  cannot  be  examined  as:  to  prop- 
erty acquired  or  business  done  after  the  date  of  filing  the  petition. 
And  this  decision  was  followed  by  Judge  Field,  in  the  district  court 
of  the  United  States  for  New  Jersey,  In  re.  Isaac  Rosenfieldy  Jr.,  a 
bankrupt,  15  Pittsburg  Leg.  Jour.  246. 

There  was  no  evidence  adduced  in  the  court  below  to  show  that 
the  balance  in  the  bank,  February  6,  1868,  or  the  subsequent 
deposits,  belonged  to  August  Bom,  the  bankrupt,  on  the  31st 
January,  1868  —  the  day  the  petition  was  filed.  They  may  have  been 
given  to  him  by  friends — or  bequeathed  to  him  by  will,  or  acquired 
by  his  own  industry,  after  that  date.  The  onus  was  certainly  on 
the  plaintiffs  beAOW  to  show  affirmatively  that  they  were  his  property 
at  the  same  time  the  assignment  by  relation  took  effect.  They  failed 
entirely  to  do  this,  and  there  was  consequently  no  evidence  for  the 
jury  to  charge  the  defendants  even  with  the  balance  which  was 
found  by  the  verdict 

Judgmsnt  affirmed. 
• 

VOTB.  *- See  to  same  effect,  Se^iftefia  ▼.  itfteykmCct*  AtiHr^  Bo^ 
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LiVEZET,  appellant,  v.  Philadelphia. 

(M  Peon.  8t.  106.) 

Damagei  by  flood — municipal  retpotuibilitjf, 

k  public  bridge  was  carried  away  by  an  extraordinary  freshet,  and  lodged  is 
the  stream  in  the  land  of  L.,  where  it  was  allowed  to  remain  for  some  time 
obstructing  the  flow  of  water  and  greatly  damaging  L/s  adjacent  land  and 
trees.  Held,  that,  in  the  absence  of  evidence  of  any  insufficiency  in  the 
oonstruction  or  fastenings  of  the  bridge.  L.  could  not  recover  of  the  town. 

Action  on  the  case  bj  Livezey  against  the  city  of  Philadelphia^ 
commenced  September  13,  1867.  The  facts  are  stated  in  the 
opinion. 

W.  S.  Price,  for  plaintiff  in  error. 

T.  J.  BargeVf  city  solicitor,  for  defendant  in  error,  cited  Lehigh 
Bridge  Co.  v.  Lehigh  Coal  A  Navigation  Co.,  4  Rawle  9 ;  Forster  ▼. 
Juniata  Bridge  Co.,  4  Har.  393. 

Shabswood,  J.  The  learned  judge  of  the  district  conrt,  after 
haying  heard  the  plaintiff's  case,  being  of  the  opinion  that  he  had 
given  no  such  evidence  as  in  law  was  sufficient  to  maintain  the 
action,  entered  a  nonsuit,  under  the  7tli  section  of  the  act  of  March 
11,1836.    Pamph.  K78. 

The  declaration  contains  four  counts.  The  first  two,  with  some 
unimportant  variations  in  the  mode  of  statement,  allege,  as  the 
ground  of  complaint,  that  the  defendants  wrongfully  and  injuri- 
ously obstructed,  diverted  and  turned  the  ancient,  natural  and  ac- 
customed flow  of  Wissahickon  creek,  and  maintained,  kept  up  and 
continued  such  obstruction  and  diversion  by  means  of  a  part  of  a 
bridge  of  the  said  defendants,  wrongfully  kept  lying  in  the  said 
creek,  opposite  to  the  land  of  the  plaintiff.  The  last  two  allege  thai 
the  defendants  so  negligently  and  insufficiently  erected  and  con 
gtructed,  secured  and  fastened  said  bridge,  that  it  was  afterward 
washed  away,  removed  and  carried  by  the  waters  of  the  said  creek, 
fix>m  the  place  where  it  was  erected  down  to  and  into  the  bed  and 
channel  of  the  said  creek,  where  it  passes  through  the  Jind  of  the 
plaintiff  and  upon  the  said  land. 
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As  to  the  ground  of  negligence,  it  may  be  dismissed  with  the  re- 
mark that  there  was  no  eyidence  whatever  of  any  insufficiency  in 
the  construction  or  fastenings  of  the  bridge.  Had  it  been  carried 
away  by  an  ordinary  freshet  a  presumption  to  that  effect  might 
pi  haps  have  arisen.  But  it  was  a  clearly  proved  and  uncontra- 
dicted fact  that  the  freshet  in  which  the  disaster  occurred  was  a 
most  unusual  and  extraordinary  one — greater  and  more  destructive 
than  was  ever  known  to  happen  before  or  since ;  that  the  water  in 
the  stream  rose  ten  feet  above  its  ordinary  level.  The  accident  took 
place  in  the  night-time,  and  no  one  appears  to  have  seen  it,  but  the 
great  probability  seemed  to  be,  in  the  opinion  of  the  witnesses  ex- 
amined, that  it  would  have  stood  had  it  not  been  butted  against  by 
a  wooden  bridge  carried  down  by  the  flood  from  higher  up  the 
creek. 

For  this  accident,  therefore,  and  all  damages  resulting  from  it, 
direct  or  consequential,  the  defendants  ought  not  to  be  held  liable. 
Actus  Dei  hemini  facit  injuriayn.  The  concurrence  of  negligence 
with  the  act  of  Providence,  where  the  mischief  is  done  by  flood  or 
storm,  is  necessary  to  flx  the  defendants  with  liability.  •When  a 
loss,'*  says  Gibsok,  C.  J., "happens  exclusively  from  an  act  of  Provi- 
dence, it  will  not  be  pretended  that  it  ought  to  be  borne  by  him 
whose  superstructure  was  made  the  immediate  instrument  of  if 
Lehigh  Bridge  Co.  v.  Lehigh  Coal  and  Navigation  Co.y  4  Eawlc,  24. 

The  bridge,  in  this  instance,  lodged  in  the  bed  of  the  creek, 
which  is  not  a  navigable  stream,  and  has  never  been  declared  a 
public  highway,  and  the  place  where  it  lodged  was  the  plaintiff's 
own  soiL  The  injury  alleged  to  have  been  suffered  was  from  the 
diversion  of  the  water  caused  by  this  obstruction,  and  the  con  ten-' 
tion  on  the  part  of  the  plaintiff  now  is,  that  it  was  the  duty  of  the 
defendants  after  reasonable  notfce,  which  was  proved  to  have  been, 
given,  to  have  removed  it,  and  that,  having  failed  to  do  so,  they  are 
responsible  for  the  consequences.  But  the  ratio  decidendi  in 
Foreter  v.  JunicUa  Bridge  Co.,  4  Har.  393,  which  seems  not  only 
founded  on  sound  principles  but  to  be  a  logical  deduction  from  the 
Lehigh  Bridge  Co.  v.  Tlie  Lehigh  Coal  and  Navigation  Co.,  4  Rawle, 
24,  does  not  support  this  contention.  It  was  there  said  that  in  such 
a  case  where  there  is  no  negligence  in  the  first  instance  the  sufferer 
must  get  rid  of  the  instrument  and  the  injury  as  he  may.  "The 
company  were  not  bound,''  said  Gibson,  C.  J.,  "  to  follow  the  wreck 
of  their  bridge.    They  might  abandon  it  without  incurring  respon 
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sibility  for  it,  and  the  defendant^  after  notice  given,  might  have 
disincumbered  his  land  of  it  by  casting  it  back  into  the  river;  bat 
he  could  not  appropriate  it  to  his  own  use.  He  certainly  might 
have  removed  it  at  his  own  expense,  but  the  refusal  of  the  company 
to  remove  it  did  not  divest  their  property  in  it  or  bar  their  entry  to 
reclaim  it.  It  was  held  in  Etter  v.  Edwards^  4  Watts,  65,  that  a 
riparian  owner  has  neither  lien  nor  claim  for  preserving  a  raft  cast 
on  his  land ;  and  this  on  the  authority  of  Doctor  and  Student,  chap- 
ter 51,  in  which  it  is  said  that  a  man  who  has  abandoned  his 
property  may  at  any  time  resume  the  ownerahip  of  it'*  The  facts 
that,  after  notice  from  the  plaintiff,  the  city  made  an  effort  to  re- 
move the  obstruction,  or  failing  in  this,  that  they  sold  it  to  another, 
who  made  a  second  unsuccessful  attempt,  are  circumstances  which 
in  no  way  vary  the  case.  It  is  not  essential  to  immunity  that  the 
defendants  should  have  abandoned  their  property  in  the  thing.  The 
plaintiff  always  had  his  remedy  in  his  own  hands  by  removing  it 
himself.  Had  he  done  so  the  defendants  would  have  been  entitled 
to  it,  though  it  may  be  that  they  could  not  have  maintained  replevin 
without  a  tender  of  the  expense,  or  such  expense  might  in  trover 
have  been  recouped  from  the  damages.  Their  act,  or  that  of  their 
vet^dee,  though  it  may  be  admitted  as  the  assertion  of  a  claim  to 
the  property  of  the  thing,  could  not  create  a  liability  for  a  wrong 
which  they  had  never  committed,  and  for  the  consequences  of  which 
they  could  not  have  originally  been  made  to  answer.  The  principle 
of  our  decisions  upon  this  subject  seems  to  be  fully  supported  by 
the  voice  of  the  civil  law.  Dig.,  chapter  39,  titles  2, 5, 24 ;  1  Domat 
by  Strahan,  §1578;  Pandectes  par  Pothier,  vol.  16,  p.  5.  The 
owner  of  the  thing  cannot  indeed  by  that  law  recover  or  retako 
possession  without  compensating  the  damage  it  has  caused,  which 
may  be  an  equitable  rule.  The  defendants  here  have  not  retaken 
possession,  nor  are  they  now  seeking  to  recover  it.  The  defendants 
have  lost  their  bridge,  and  the  plaintiff  his  ornamental  trees.  Both 
are  innocent  parties,  and  both  have  suffered  from  the  same  act  of 
Providence.  It  seems  just  that  each  should  bear  the  loss  whick 
has  thus  fallen  upon  them. 

Judgment  affirmed. 
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MsiBB,  appellant,  y.  Pekksylyakix  Bulboad  Go. 

(64P6Dii.8t.«60 

Passenger  carriers — roadtcorthiness  of  ear* 

WbsD.  a  lailway  car  is  perfect  in  appearance,  but  iquperfect  from  some  latent 
defect  which  the  utmoet  Bkill  and  care  could  neither  perceive  nor  provide 
•gatnat,  the  railway  company  is  not  responsible  for  injuries  to  a  passenger 
ari^ng  from  the  breaking  of  an  axle  of  the  car  while  running  at  a  proi>er 
speed  upon  a  well-constructed  road. 

Action  by  Meiers  against  The  Pennsylvania  Bailroad  Company 
to  recoTer  for  injuries  sustained  while  traveling  on  their  road  on 
the  morning  of  Feb.  8, 1867.  The  plaintiff  was  riding  in  a  sleeping 
car  at  the  time  of  the  accident;  the  train  was  going  west,  running 
at  the  rate  of  twenty-six  miles  per  hour  up  grade,  when  the  axle  of 
the  forward  truck  of  said  car  broke  in  two  places  and  plaintiff's  leg 
was  injured.  It  appeared  at  the  trial  that  the  car  had  been  provided 
with  new  wheels  and  new  axles  the  year  before ;  that  the  axles  were 
made  by  a  reliable  firm  and  were  of  good  quality,  and  that  the  train 
had  been  inspected  twenty-two  miles  east  of  the  place  of  the  acci- 
dent; that  the  road  and  the  track  were  in  good  order,  and  that  the 
tndn  was  proceeding  at  a  proper  speed. 

The  verdict  was  for  the  defendants ;  whereupon  the  plaintiff  ap- 
pealed, and  assigned  for  error  that  the  judge  erred  in  charging, 
among  other  points,  as  follows : 

^  2.  That  the  rule  in  regard  to  carriers  of  passengers  is  this:  Thei 
utmost  care  and  vigilance  is  required  on  the  part  of  the  carrier^ 
This  rule  does  not  require  the  utmost  degree  of  care  which  the^ 
human  mind  is  capable  of  imagining ;  but  it  does  require  that  the* 
highest  degree  of  practicable  care  and  diligence  should  be  adoptedl 
that  is  coQ^stent  with  the  mode  of  transportation  adopted.  Sail- 
way  passenger  carriers  are  bound  to  use  all  reasonable  precautions 
against  injury  of  passengers ;  and  these  precautions  are  to  be  meas- 
ured by  those  in  known  use  in  the  same  business,  which  have  beeli 
proved  by  experience  to  be  eflBcacious.  The  company  are  bound  to 
use  the  best  precautions  in  known  practical  use.  That  is  the  rule: 
the  best  precautions  in  known  practical  use  to  secure  the  safety  of 
the  passengers;  but  not  every  possible  preventive  which  the  highest 
cdentific  skill  might  suggest." 
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'^3.  If  the  track  of  defendants'  road  and  the  car  which  ran  upon 
it,  to  which  this  accident  occurred,  were  built  and  constructed  of 
the  best  known  materials,  and  in  the  best  known  manner,  combining 
all  those  appliances  which  men  skilled  in  the  art  of  road-building 
and  car-constructing  employ;  and  if  the  car  and  its  running-gear 
were  duly  and  carefully  inspected  from  time  to  time,  and  as  ofttc 
and  in  such  manner  as  those  skilled  in  the  art  have  from  scientific 
knowledge  and  by  experience  found  requisite,  so  that  the  jury  are 
jsatisfied  by  the  evidence  that  the  accident  was  due  to  some  cause 
against  which  precaution  and  foresight  would  be  unayailable,  then 
there  can  be  no  recovery  in  this  case." 

/•  Haxelhurstj  for  plaintiff  in  error.  Defendants  engaged  to  pro- 
vide a  safe  railroad,  roadworthy  cars,  and  competent  management. 
Sullivan  v.  Railroad^  6  Casey,  239 ;  Derwort  v.  Loomer,  21  Conn. 
246 ;  Railroctd  Co.  v.  Kmnardj  9  Harris,  204 ;  Laing  v.  Colder^  8 
Barr,  479;  Penna.  Railroad  v.  Aapelly  11  Harris,  147;  Remdheaa 
y.Railroady  2  Q.  B.  412;  White  v.  Boultouy  1  Peake's  Cas.  91; 
hrael  v.  Clarkey  4  Esp.  257 ;  Br&mner  v.  WilliamSy  1  Car.  &  Payne, 
414;  CrofU  v.  WaterhousBy  3  Bing.  321;  Christie  v.  Origgsy  2 
Camp.  79 ;  Sharp  v.  Oreyy  9  Bing.  331 ;  Alden  v.  Railroad,  26  N. 
Y.  102;  Coggs  v.  Bemardy  2  Ld.  Kaym.  909;  Jones  v.  Bright,  5 
Bing.  529;  Orayy.  Coxy^  B.  &  C.  108;  Gardiner  v.  Oragy  4  Camp. 
144;  OkeU  v.  SmitJiy  1  Stark.  107  (86) ;  Bluett  v.  Osbomey  id.  384 
(308) ;  Brown  v.  Eddingtofiy  2  M.  &  6.  279;  Abbott  on  Shipping, 
218;  Lyon  v.  Mells,  5  East,  428;  Gibson  v.  Smally  4  H.  L.  0 
404;  IngaOs  y.  BiUs,  9  Mete.  (N.  Y.)  1;  Sherman  &  Bedfield  on 
Negligence,  298. 

T.  OuyUr,  for  defendants  in  error.  2  Bedfield  on  Bailways,  170- 
190 ;  Aston  v.  Heaveny  2  Esp.  533 ;  Hall  v.  Steamboat  Co.,  13  Conn. 
826 ;  Boyce  v.  Andersony  2  Peters,  150 ;  Dertaort  v.  Loomery  21  Conn. 
245 ;  Hegeman  v.  The  Railwayy  16  Barb.  353 ;  Caldwell  v.  Murphy, 
1  Duer,  241 ;  IngaUs  v.  BillSy  9  Mete.  1 ;  Galena  &  Clhicago  Raihoay 
V.  Fay,  16  III  558 ;  Wilhie  v.  Bolster,  3  E.  D.  Smith,  327 ;  Cliicagt 
d  Burl  Railroad  v.  Hazzardy  26  Hi.  373;  Tuller  v.  Talbot,  23  id. 
857;  BowenY.  N.  Y.  Cent.  Railroad,  18  N.  Y.  408;  Caldwell  r. 
Murphy y  1  Duer,  241 ;  Curtis  v.  The  Rochester  di  Syracuse  Railroad, 
18  N.  Y.  534;  HoUistery.  Nowlen,  19  Wend.  236 ;  Camden  di  Am^ 
loy  Railroad  v.  Burie,  13  id.  620 ;  Hegeman  v.  Western  Railroad^ 
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16  Barb.  353;  S.  C,  3  Eem.  9;  Wilkie  y«  Butl^,  4  E.  D.  Smithy; 
827  ;  HoJbrook  v.  The  Railroad,  2  Eem.  236. 

AoKBW,  J.    It  18  agreed  on  all  hands,  says  Judge  Bedfield,  in  his 
work  on  Bailways,  edition  of  1867,  p.  174,  that  carriers  of  jtassengers 
are  liable  only  for  negligence  either  proximate  or  remote,  and  that 
they  are  not  insurers  of  the  safety  of  their  passengers,  as  they  are  as, 
carriers  of  goods  and  baggage  of  passengei*s.    The  numerous  cases 
cited  from  which  this  result  is  drawn  justify  this  statement    Alden 
T.  N.  Y.  Central  Railroad  Co.y  26  N.  Y.  102,  holding  that  a  carrier, 
is  bound  absolutely  to  provide  a  safe  vehicle,  irrespective  of  any . 
question  of  negligence,  is  not  in  accord  with  the  American  cases 
generally,  or  the  modem  English  decisions.    It  is  reviewed  in  Read' 
head  v»  Midland  Railroad  Co.,  2  Law  Bep.,  Q.  B.  412,  and  therein  said . 
not  to  be  founded  in  good  reason.    See  the  cases  collected  in  Shear- 
man &  Bedfield  on  NegL  (1869)  299,  §  267. 

The  language  of  Judge  Gibson,  taken  from  New  Jersey  Rail' 
road  Co.  v.  Kennard,  9  Har.  204,  that  a  carrier  of  either  goods  or 
passengers  is  bound  to  provide  a  carriage  or  vehicle  perfect  in  all 
its  parts,  in  default  of  which  he  becomes  responsible  for  any  loss  oi 
injury  that  may  be  suffered,  has  no  relation  to  the  question  now 
before  us.  The  case  he  was  considering  was  that  of  a  car  made 
without  guards  at  the  windows  to  prevent  the  arms  of  passengers 
being  thrust  out,  to  their  injury,  which  he  considered  a  defect  in  the 
construction  of  the  car,  making  the  carrier  liable  for  negligence. 
The  car  was  not  perfect  in  its  parts  as  he  thought  The  oar  was 
imperfect  in  construction,  and  therefore  not  adapted  to  the  end  to 
be  attained,  to  wit,  security.  It  may  not  be  amiss  to  say  that  this 
opinion  of  the  chief  justice  as  to  window  guards,  was  not  sustained 
by  the  court  in  banc,  and  has  since  been  overruled  in  Pittsburg  dt 
ConnsUsviOe  Railroad  Co.  v.  McChary,  6  P.  R  Smith,  294.  The 
doctrine  we  are  now  asked  to  sustain  is,  that  though  the  car  is  per- 
fect in  aH  its  parts,  if  imperfect  firom  some  latent  and  undiscovera- 
ble  defect,  which  the  utmost  skill  and  care  could  neither  perceive 
nor  proTide  against,  the  railway  company  must  still  be  held  respon- 
sible for  injury  to  passengers,  on  the  ground  of  an  absolute  liability 
for  eyery  defect  The  plaintiff  in  error  in  effect  contends  that  the 
defendants  were  warrantors  against  eveiy  accident,  but  even  in  the 
case  referred  to.  Judge  OiBSOi^  denied  this  rule.  He  said  of  the 
car.ner,  he  is  bound  to  guard  him  (the  passenger)  from  every  dangei 
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which  extreme  vigilance  can  prevent  This  expresses  tiie  tme 
measare  of  responsibility.  He  imswered  a  point  in  these  words  r 
^  That  the  company  is  responsible  only  for  defects  discoverable  by  » 
carelol  man  after  a  careful  examination  and  exercise  of  sound  judg* 
menf  Thus:  ^^This  is  true,  but  were  there  such  an  examinatiou 
and  exercise  of  judgment?  The  defective  construction  of  the  car 
must  have  been  obvious  to  the  dullest  perception^''  etc.  The  same 
rule  was  laid  down  in  Laing  v.  Colder,  8  Barr.  482.  Judge  Bell 
saySy  it  is  long  since  settled  that  the  common-law  responsibilities  of 
carriers  of  goods  for  hire  do  not  as  a  whole  extend  to  carriera- 
of  passengers.  The  latter  are  not  insurers  against  all  accidents. 
But  though  (he  says)  in  legal  contemplation  they  do  not  warrant 
the  absolute  safety  of  their  passengers,  they  are  bound  to  the  oxercise 
of  the  utmost  degree  of  diligence  and  care.  The  slightest  neglect 
against  which  human  prudence  and  foresight  may  guard,  and  by 
which  hurt  or  loss  is  occasioned,  will  render  them  liable  in  dam* 
ages.  The  same  doctrine  will  be  found  in  substance  in  Railroad 
Co.  V.  AepeUy  11  Har.  149,  and  Sullivan  v.  The  Philadelphia  & 
Beading  Co^  6  Casey,  234,  and  in  other  cases.  In  all  the  Pennsyl- 
vania cases,  it  will  be  found  that  negligence  is  the  ground  of  liabil- 
ity on  the  part  of  a  carrier  of  passengers.  Absolute  liability  re- 
quires absolute  perfection  in  machinery  in  all  respects  which  is  im* 
possible. 

The  utmost  which  human  knowledge,  human  skill  and  hamaa 
foresight  and  care  can  provide  is  all  that  in  reason  can  be  required^. 
To  ask  more  is  to  prohibit  the  running  of  railways,  unless  they 
possess  a  capital  and  surplus  which  will  enable  them  to  add  a  new 
element  to  their  business,  that  of  insurance.  Nor  can  we  carry  the 
requirement  beyond  the  use  of  known  machinery  and  modes  of  using 
it  Railroads  must  keep  pace  with  science  and  art  and  modem 
improvement,  in  their  application  to  the  carriage  of  passengers, 
but  are  not  responsible  for  the  unknown  as  well  as  the  nt^w.  The 
rule  laid  down  by  the  learned  judge,  in  the  language  quoted  in  the 
second  assignment  of  error,  is  a  correct  summary  of  the  law.  The 
rule  of  responsibility  diflTers  from  the  rule  of  evidence.  Prima  fade^ 
where  a  passenger,  being  carried  on  a  train,  is  injured  without  fault 
of  his  own,  there  is  a  legal  presumption  of  negligence,  casting  upon 
the  carrier  the  onus  of  disproving  it  Laing  v.  Colder,  8  Barr.  482 ; 
Sullivan  v.  Philadelphia  <S  Reading  Railroad  Co,,  6  Casey,  234; 
Shearman  &  Bedfield  on  Negl.,  §  280 ;  Redfield  on  Railways,  g  1760, 
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and  notes.  This  is  the  rale  when  the  injury  is  caused  by  a  defect  in 
the  road,  cars,  or  machinery,  or  by  a  want  of  diligence  or  cai*e  in 
those  employed,  or  by  any  other  thing  which  the  company  can  and 
ought  to  control  as  a  part  of  its  duty,  to  carry  the  passengers  safely ;. 
but  this  rule  of  evidence  is  not  conclusiye.  The  carrier  may  rebut 
i  e  presumption  and  relieve  himself  from  responsibility  by  showing 
ihi  t  the  injury  arose  firom  Bfi,  accident  which  the  utmost  skill,  fore- 
sigh^  and  diligence  could  not  prevent. 

We  think  none  of  the  errors  assigned  are  sustained,  and  the  judg* 
ment  is  therefore  affirmed. 


Wiltbakk'b  Appeal. 

(64Peim.8t.266.) 

TrutU-^ttoek  when  income  and  not  eapUoL 

Bj  a  wUl  a  tinst  was  created,  the  capital  consisting  of  stock  in  two  corpora- 
tions. The  corporations  afterward  issued  new  stock  to  l>e  taken  by  the 
stockholders,  and  the  trustees,  under  the  will,  sold  the  right  to  subscribe 
for  stock  in  one  company  and  bought  stock  with  their  own  money  in  the 
other  company,  and  sold  it  at  an  advance,  ffeid^  that  the  profits  belonged 
to  the  income  and  not  the  capital  of  the  trust. 

Bill  in  equity  by  Wiltbank  against  The  Pennsylvania  company 
for  insurance  on  lives,  eta,  praying  that  the  defendants,  be  compelled 
to  pay  the  plaintiff  certain  sums  derived  from  the  sale  of  stocks  in 
the  New  York  and  New  Haven  Railroad  Co.,  and  the  New  Haven 
Oas  Light  Company.  The  facts  are  succinctly  set  forth  in  the 
opinion. 

W.  W.  WiUbank,  for  appellant  Earj/s  Appeal,  4  Casey,  373 ;  Hill 
on  Trustee,  384;  Paris y.  Paris,  10  Vesey,  185;  Claytony.  Oresham, 
id.  288 ;  Wilk  v.  Steere,  13  id.  363 ;  Bardey  v.  Wainwright,  14  id.  66 ; 
Hooper  v.  Rossiter,  13  Price,  774;  Price  v.  Anderson,  15  Simons,. 
473 ;  Plamb  v.  Neild,  6  Jurist  (N.  S.)  529 ;  McClaren  v.  Stanion^  3 
Do  Gex,  R  ft  J.  202. 

Vol.  m.~74 
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W.  F.  Judson,  for  appellees,  cited  Eartly  v.  Allen^  4  Jurist  (N.  S.) 
500. 

Agnbw,  J.  Mrs.  Maria  Garleton,  bj  her  last  will,  created  a  tmst 
of  ber  estate,  making  the  defendants  trustees,  and  directing  that  they 
should  pay  to  her  daughter  Julia  the  sum  of  11,400  per  annum,  c  t 
of  the  income  and  profits,  and  to  her  son,  the  plaintiff,  the  rem?  Ji- 
der  of  the  income.  After  the  death  of  ftrs.  Carleton,  two  corj*  ora- 
tions in  which  she  owned  stock,  constituting  a  part  of  the  trust  estate, 
resolved  to  increase  their  capital  by  an  issue  of  new  stock  to  be  sub- 
scribed and  paid  for  by  the  stockholders.  The  defendants,  as  trus- 
tees, sold  the  right  to  subscribe  for  stock  in  one  company,  and  sub- 
scribed and  paid  with  their  own  money  for  stock  in  the  other 
company.  They  sold  the  stock  subscribed  for  at  a  premium,  and 
credited  the  trust  fund  with  the  sums  made  in  both  cases.  The 
question  is,  whether  the  profits  made  by  the  trustees  belong  to  the 
capital  or  to  the  income  of  the  trust  ?  The  court  below  thought  it 
was  capital    We  think  this  was  an  error. 

The  new  stock  issued  by  the  New  York  and  New  Haven  Bailroad 
Company,  and  by  the  New  Haven  Gas  Light  Company,  was  not  a 
part  of  the  capital  of  the  old  stock,  but  a  mere  product  of  an  ad  van* 
tage  belonging  to  it,  to  wit,  a  right  to  subscribe  for  the  new  stock.. 
The  new  stock  is  added  capital  represented  by  the  cash  which  paid 
for  it  This  cash  belonged  to  the  parties  who  paid  it,  and  formed 
no  part  of  the  trust  estate.  Had  the  companies  sold  the  new  stock 
in  the  market,  instead  of  permitting  it  to  be  subscribed  for  by  the 
stockholders,  it  is  obvious,  the  new  stock  would  have  had  no  con- 
nection with  the  owners  of  the  old  stock.  The  premium  of  the  sales 
of  the  new  stock  would  have  gone  directly  into  the  treasury  of  the 
corporations,  and  would  have  found  its  way  into  the  pockets  of  the 
stockholders  only  by  means  of  future  dividends.  The  dividends  thus 
declared,  manifestly,  would  have  been  no  part  of  the  capital  of  the 
trust  estate,  but  would  be  a  profit  earned  by  the  corporation  after 
the  death  of  Mrs.  Carleton,  and  paid  to  the  trustee  as  income. 

Had  the  defendants  purchased  at  a  sale  and  paid  their  own  money, 
it  is  evident  that  they  would  have  been  entitled  to  any  profit  they 
might  have  made  for  themselves.  The  liability  to  account  for  the 
profit  is  founded  on  the  fact  that  the  right  of  subscription  belonged 
to  the  trust  estate.  The  defendants  had  no  personal  right  to  sub- 
scribe for  the  new  stock,  but  could  subscribe  only  qua  trustee.    In 


Digitized  by 


Google 


JANUAKY  TERM,  1870.  5jJ7 

WUtbank's  AppeaL 

«o  fSEur  as  this  brought  an  advantage,  it  accrued,  thereto,  to  the  trusty 
and  not  to  themselves.  But  this  advantage  is  maifestly  a  profit,  as  it 
consists  only  of  the  excess  made  by  the  trustee's  sale  of  the  stock  for 
a  premium  over  and  above  the  capital  paid  in  by  the  trustee  at  xiar. 
This  capital  belonged  to  the  trustee,  the  residue  only,  less  expenses, 
was  profit,  and  belonged  to  the  trust.  The  sale  of  the  right  of  sub- 
scription (instead  of  making  an  actual  subscription  and  selling  the 
6tock),  stands  precisely  on  the  same  footing.  The  price  obtained  for 
it  is  the  profit,  and  is  the  univalent  of  the  premium  on  the  sale  of 
the  stock  itself. 

The  new  stock  was  neither  a  stock  dividend  npr  a  dividend  of  a 
eorplus  fund.  It  was  not  paid  for  out  of  either  capital  or  income, 
but  with  the  money  of  the  trustee  or  subscriber.  It  in  no  sense 
represents  either  income  or  capital  of  the  old  stock.  The  price 
brought  by  thesale  of  the  subscription  right,  and  the  premium  of  the 
subscribed  stock,  are,  therefore,  an  incidental,  and  in  one  sense  an 
accidental,  profit,  following  the  ownership  of  the  old  stock,  as  the 
product  of  an  advantage  belonging  to  it. 

This  case  is  not  within  the  decision  in  Earp^B  Appeal,  4  Oasey,  368, 
though  falling  clearly  within  its  principle.  There  the  actual  earn- 
ings of  Bobert  Earp's  stock  made  before  his  death,  were  held  to 
constitute  a  part  of  hi§  capital  at  his  decease,  while  the  earnings 
made  afterward  were  income  only.  The  principle  established  in  that 
case  is,  that  the  earnings  or  profits  of  stock  made  after  death  arc 
income  and  not  capital,  even  though  mform  of  capital  by  the  issue 
of  new  stock.  Equity,  seekmg  the  substance  of  things,  found  that 
the  new  stodc  was  but  a  product,  and  was,  tlierefore,  income.  Pre- 
cisely so  it  is  here,  equity  discovers  the  subject  of  controversy  is  a 
mere  product ;  a  right  incidental  to  the  stocky  and  is,  therefore, 
income. 

The  eflTect  of  the  issue  of  the  new  stock  upon  the  market  value  of  the 
old,  does  not  alter  the  principle  of  the  case,  however  it  may  possibly 
influence  the  administration  of  the  equity  in  ascertaining  the  actual 
profit  realized  f^om  the  advantage  of  subscription  belonging  to  the 
old  stock.  There  has  been  no  serious  diminution  in  the  value  of  the 
old  stock  caused  by  the  new  issue,  and,  therefore,  this  possible  ques* 
tion  is  not  before  us.  In  a  case  of  what  is  termed  the  "  watering  "  ol 
stock  merely — an  increase  of  the  nominal  capital,  without  any 
addition,  or  only  a  partial  addition,  to  the  actual  capital  —  there 
might  be  a  difference  possibly,  though  we  do  not  assert  it  now 
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Here  the  trustee  has  credited  the  trust  with  the  profits  made,  and 
the  only  question  is,  whether  it  is  income  or  capital  We  are  of 
opinion  it  is  income,  and  to  be  distributed  as  such  under  the  wilt 
of  Mrs.  Carleton.  The  decree  of  the  court  of  common  pleas  is  re- 
versed, and  a  decree  ordered  to  be  entered  in  favor  of  the  appellant 
with  costs,  the  decree  to  be  drawn  up  and  submitted  according  to 
rale. 


MoEiBBDir,  appellant,  v.  Mabtut. 

(e4Fwm.8i.8Bl) 

Bale  and  delherff — rights  of  ersdUon  of  tender. 

Two  mmMt  hotel-keepem,  ditpo^R  of  their  interest  in  the  hotel  f  nmitore  and 
fixtores  t6  their  father.  The  father  had  been  living  in  the  hotel  prerioo* 
to  the  transfer.  After  the  transfer,  the  sons  remained,  and  one  of  them 
acted  as  superintendent.  The  dissolation  of  the  partnership  of  the  sons, 
and  the  transfer  to  the  father,  were  published  in  two  leading  newspapers. 
Su^-sequentlj  the  furniture  was  levied  on  under  a  Judgment  obtained  against 
the  sons.  HM,  that  not  only  the  question  of  good  faith  in  making  the  trans- 
fer, but  also  the  question  whether  there  was  such  delivery,  actual  or  oonstrac 
tive,  as  to  be  notice  to  all  third  persons,  and  whether  the  possession  taken 
by  the  vendee  was  exclusive,  or  concurrent  with  the  vendors,  was  to  be 
submitted  to  the  jury. 

Two  feigned  issues  under  the  Sheriffs  Interpleader  Act,  Chamber 
McEibben,  claimant  and  plaintiff  in  both,Thomas  J.  Martin,  defend- 
ant in  one  and  Charles  D.  Kline  in  the  other,  to  determine  title  to 
hotel-fumiture,  etc.,  levied  on  under  judgment  obtained  by  defend- 
ants against  Jeremiah  McKibben  and  William  C.  McEibben,  sons  of 
plaintiff,  and  former  owners  of  the  property.  Previous  to  the  judg- 
ment and  levy,  the  sons  had  been  keeping  the  Merchant's  Hotel, 
Philadelphia,  and  had  sold  the  furniture,  fixtures  and  appurte- 
nances, to  their  father,  who  had  been  living  in  the  hotel.  The  noticea 
of  dissolution  of  partnership,  and  of  the  sale,  appeared  in  the  "Press*' 
and  *•  Age."  The  sons  remained  as  before ;  and  one  of  them  con- 
ducted the  business  of  superintendent  The  hotel-bills  were  mad« 
out  in  the  name  of  plaintiff,  and  he  assumed  general  charge  of  the 
buainess  of  the  hotel  as  soon  as  the  sale  was  affected.    At  the  trial 
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ihe  judge  submitted  to  the  jury  the  question  of  good  faith  and  re- 
■serv^  the  point :  ^'  Whether  under  all  the  evidence  there  was  such 
Actual,  visible,  notorious  delivery  and  change  of  i)ossession  from  the 
sons  to  the  father  of  the  furniture  as  would  be  valid  in  law  against 
the  creditor  of  the  \endor." 

The  jury  found  for  the  plaintiff  and  the  court  entered  judgment 
for  defendant,  whereupon  plaintiff  appealed. 

A.  McClure  and  T.  Cuyler,  for  plaintiff  in  error,  cited  McVicker 
▼•  May,  3  Barr,  224;  Long  v.  Knapp,  4  P.  R  Smith,  618;  Barr  v, 
Jieitz,  3  id.  256;  Hugua  Vt  Robinson,  12  Harris,  1;  Benford  v. 
Schelly  5  P.  R  Smith,  393. 

T.  J.  Diehl  and  P.  Archer,  Jr.  (with  whom  was  L.  C.  Cassidy),  for 
defendants  in  error,  cited  Ulow  v.  Woods,  5  S.  &  E.  275 ;  Cadbury 
T.  Nolen,  6  Barr,  320 ;  Dunlap  v.  Bounwnmlle,  2  Casey,  72 ;  Young 
v.  McClure,  2  W.  &  S.  147;  Milne  v.  Henry,  4  Wright,  352;  Brawn 
V.  KeUer,  7  id.  104 ;  Edwards  v.  Harben,  2  T.  R.  587 ;  Babb  v.  Clem- 
son,  10  S.  &  R.  419 ;  Hoffner  v.  Clark,  5  Whart  545 ;  Steelwagon 
V.  Jeffriesy  8  Wright,  407 ;  Dexoart  v.  Clement,  12  id.  413 ;  Barr  v- 
Reitz,  supra;  Meyers  v.  Woody  1  Phila.  24;  Randall  v.  Parker, 
8  Sandfl  97;  Travers.  v.  Ranisay,  3  Cr.  C.  C.  354;  Reed  v. 
Minor,  id.  32;  Hamilton  v.  Russell,  1  Cranch,  310;  The  Romp^ 
Olcott,  196 ;  Meeker  v.  Wilson,  1  Gall.  423 ;  Cadogan  v.  Kennett, 
Cowp.432;  Billingsley  v.  WJdtf^.  9  P.  F.  Smith,  464.  Responsibility 
cannot  be  avoided  by  an  advertisement  Williamson  v.  Fox,  2 
Wright,  214 ;  Wcttkinson  v.  Bank  of  Pennsylvania,  4  Whart  482  • 
tie  V.  Clark,  12  Casey,  114;  Lincoln  v.  Wright,  11  Harris,  76. 

Shabswood,  J.  There  are  probably  no  more  diflBcult  and  embar- 
rassing questions  than  those  which  relate  to  the  respective  provinces 
of  the  court  and  of  the  jury  to  determine  what  is  law  and  what  is 
fact  It  would  require  a  volume  to  consider  the  subject  in  all  its 
bearings,  and  deduce  accurate  and  intelligible  principles  from  the 
great  mass  of  the  decided  cases,  and  a  philosophical  treatise  on  this 
important  head  is  still,  I  think,  a  desideratum  of  our  legal  literature. 
There  are  undoubtedly  some  rules  clearly  established — these  are 
plain  lines  of  demarcation,  but  there  is  a  border  land  of  controversy 
in  which  the  opposing  principles  seem  to  be  in  contini^al  condict 
the  victory  sometimes  inclining  to  ope  side  and  sometimes  to  the 
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other.  This  conflict  often  has  ended  in  a  reasonable  compromise 
by  which  the  question  has  become  what  is  termed  a  mixed  question 
of  law  and  fact,  to  be  submitted  to  the  decision  of  the  jury  under 
proper  instructions  from  the  court 

One  of  the  questions  upon  which  difficulty  has  often  arisen  ie 
fraud  in  the  sale  or  transfer  of  chattels  under  the  statute  of  13  Eliz. 
ch.  5,  Roberts'  Dig.  295.  Such  fraud  may  be  either  actual  or  legaL 
Actual  fraud  or  fraud  in  fact  consists  in  the  intention  to  prevent 
creditors  from  recovering  their  just  debts  by  an  act  which  withdraws 
the  property  of  a  debtor  from  their  reach.  Fraud  in  law  consists  in 
acts,  which  though  not  fraudulently  intended,  yet  as  their  tendency 
is  to  defraud  creditors  if  they  vest  the  property  of  the  debtor  in  hi» 
grantee,  are  void  for  legal  fraud,  which  is  deemed  tantamount  to 
actual  firaud,  full  evidence  of  fraud,  and  fraudulent  in  themselves^ 
the  policy  of  the  law  making  the  acts  illegal.  Baldwin,  J.,  in  Han- 
son V.  Eustace^  %  How.  688.  Actual  fraud  is  always  a  question  for 
the  jury — legal  fraud,  where  the  facts  are  undisputed  or  are  ascer- 
tained, is  for  the  court  Dornick  v.  Reichenback,  10  S.  &  R.  90 
"  As  remarked  by  an  eloquent  writer,''  says  Chief  Justice  Gibsok, 
'*  these  statutes  of  Elizabeth  produce  the  most  beneficial  effects  by 
placing  parties  under  a  disability  to  commit  fraud  in  requiring  for 
the  characteristics  of  an  honest  act  such  circumstances  as  none  but 
an  honest  intention  can  assume;  and  they  seem  to  have  been 
expressed  in  general  terms  purposely  to  leave  room  for  a  large  inter- 
pretation by  the  judges,  who,  in  accordance  with  the  spirit  rather 
than  the  words,  have  engrafted  on  them  such  artificial  presumptions 
and  legal  intendments  as  are  ordinarily  subjects  of  judicial  construc- 
tion. In  fact  they  act  exclusively  by  presumptions,  not  always 
inflexible  indeed,  but  sometimes  amounting  to  legal  conclusions." 
Avery  v.  Street,  6  Watts,  247. 

In  Twyne's  Case,  which  came  up  in  the  Star  Chamber  in  44  Eliz., 
and  is  reported  in  3  Sep.  80  b,  Moore,  638,  one  of  the  badges  of 
fraud  was  dedared  to  be  that  ^the  donor  continued  in  possession, 
and  used  the  goods  sold  or  given  as  his  own ;  and  by  reason  thereof 
he  traded  and  trafficked  with  others,  and  defhiuded  and  deceived 
them.'*  No  distinction  was  attempted  between  actual  and  legal 
firaud,  and  the  tribunal  forbade  any  question  as  to  law  and  fact* 
It  is  unnecessary  to  trace  the  decisions  in  England.  Cloto  v.  Woo€k» 
5  S.  &  R  275,  decided  by  this  court  in  1819,  is  the  magna  charta  of 
onr  law  upon  this  fntjeot    The  principles  settled  in  that  case  haTe^ 
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been  recognized  and  affirmed  by  a  bead-roll  of  subsequent  decisions, 
which  it  would  be  a  mere  affectation  of  learning  to  cite.  Without 
adTerting  to  other  points^  it  established  that  retention  of  possession 
was  fraud  in  law  wherever  the  subject  of  the  transfer  was  capable  of 
deliyery,  and  no  honest  and  fair  reason  could  be  assigned  for  the 
vendor  not  giving  up  and  the  vendee  taking  possession.  Since  then 
the  courts  have  been  principally  occupied  in  determining  when  the 
evidence  of  change  of  possession  was  such  as  to  present  a  question 
of  law  for  the  court  or  of  fact  for  the  jury. 

No  point  as  lo  actual  fraud  arises  on  this  record.  That  was  sub- 
mitted to  the  jury,  and  decided  by  them  in  favor  of  the  plaintiff 
The  whole  question  of  legal  fraud,  however,  was  reserved  and  judg- 
ment entered  on  the  reservation  for  the  defendant  If  there  was 
evidence  from  which  a  jury  would  have  been  justified  in  inferring, 
under  instructions  from  the  court,  that  there  had  been  in  point  of 
fact  an  actual  and  exclusive  change  of  possession,  it  ought,  as  we 
think,  to  have  been  submitted  to  them. 

The  reserved  poii^t  comprehends  two  questions,  which,  in  the  con- 
sideration of  the  case,  it  will  be  best  to  keep  distinct  First :  was 
there  evidence  from  which  the  jury  would  be  permitted  to  find  such 
a  delivery,  actual  or  constructive,  as  the  law  requires  to  make  the 
sale  valid  as  against  creditors  ?  Second :  was  the  possession  taken 
by  the  vendee  exclusive  of  the  vendors  or  concurrent  with  them,  in 
point  of  law  ? 

!•  Whenever  the  subject  of  the  sale  is  capable  of  an  actual  de^ 
livery,  such  delivery  must  accompany  and  follow  the  sale  to  render 
it  valid  against  creditors.  The  court  is  the  tribunal  to  judge  whether 
there  is  sufficient  evidence  to  justify  the  inference  of  such  a  delivery. 
If  there  is  any  question  upon  the  evidence  as  to  the  facts,  or  resting 
upon  the  credibility  of  witnesses,  the  determination  of  that  must  be 
referred,  of  course,  to  the  jury.  But  if  not,  it  is  incumbejit  upon  the 
oonrt  to  decide  it,  either  by  a  judgment  of  nonsuit  or  a  binding 
direction  in  the  charge.  Young  v.  McClure,  2  W.  &  S.  147 ;  McBride 
v.  McCleUand,  6  id.  94 ;  Milne  v.  ffenrtfy  4  Wright,  352 ;  Dewart  v. 
ClemetUj  12  id.  413.  But  it  often  happens  that  the  subject  of  the 
sale  is  not  reasonably  capable  of  an  actual  delivery,  and  then  a  con- 
structive delivery  will  be  sufficient  As  in  the  case  of  a  vessel  at  sea, 
of  goods  in  a  warehouse,  of  a  kiln  of  bricks,  of  a  pile  of  squared 
timber  in  the  woods,  of  goods  in  the  possession  of  a  factor  or  bailee^ 
of  %  raft  of  lumber,  of  articles  in  the  process  of  manufacture,  where 
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it  would  be  not  indeed  impossible^  but  injurious  and  unusual  to  re 
move  the  property  from  where  it  happens  to  be  at  the  time  of  the 
transfer.  Clow  v.  Woods^  5  S.  &  £.  275 ;  Cadbury  v.  Noleuy  6  Barr, 
320 ;  Linton  v.  Butz,  7  id.  89 ;  Haynea  v.  Hunsickery  2  Casej^  58 ; 
C7ia8e  V.  Balston,  6  id.  539;  Barr  v.  Beitz,  3  P.  F.  Smith,  256 ;  Ben^ 
ford  T.  Schell,  5  id.  393.  In  such  cases  it  is  only  necessary  that  the 
vendee  should  assume  the  control  of  the  subject  so  as  reasonably  to 
indicate  to  all  concerned  the  fact  of  the  change  of  ownership.  Whei'e 
nothing  of  the  kind  has  taken  place,  it  is  the  duty  of  the  court  to 
pronounce  a  mere  symbolical  delivery  to  be  insufficient ;  but  where 
there  is  evidence  of  such  assumption  of  control,  it  is  for  the  jury  to 
say  whether  it  was  bona  fide  or  merely  colorable,  and  whether  it  was 
enough  to  give  notice  to  the  world.  The  question  in  such  case  is, 
did  the  vendee  do  all  that  he  might  reasonably  be  expected  to  do  in 
the  case  of  a  real  and  honest  sale  ?  In  Barr  v.  RHtz^  3  P.  F.  Smith, 
256,  the  rule  was  clearly  expressed  in  the  opinion  of  the  court  by 
Mr.  Justice  Agkew.  "  In  considering  the  question  what  is  an  actual 
delivery,  the  nature  of  the  property  and  circumstances  attending 
the  sale  must  be  taken  into  the  account.  We  are  not,  in  carrying 
out  a  mere  rule  of  policy,  to  confound  all  distinctions  between  that 
which  is  capable  of  easy  delivery  and  that  which  is  not  Squared 
timber  lying  in  the  woods,  or  piles  of  boards  in  a  yard,  are  incapable 
of  the  same  treatment  as  a  piece  of  a  cloth,  or  a  horse.  So  there  are 
many  cases  which  allow  the  force  of  those  circumstances,  which  take 
away  any  false  color  or  appearance  of  ownership  remaining  in  the 
seller.^'  Then,  after  citing  a  number  of  decisions,  it  is  add^ :  ^^  But 
without  affirming  these  doctrines  to  the  extent  these  cases  might 
seem  to  warrant,  it  is  sufficient  to  say  they  are  illustrations  of  the 
principle  we  have  stated,  that  the  circumstances  may  prevent  the 
court  from  pronouncing  it  a  fraud,  jt^^r  se^  and  carry  the  case  to  the 
jury  on  the  facts  with  proper  instruction  from  the  court  on  the  law, 
if  the  jury  find  the  delivery  of  possession  merely  formal  or  con- 
fltructive."  The  distinction  founded  upon  the  principle  here  stated 
between  a  question  of  law  and  one  of  fact,  may  be  illustrated  by  a 
familiar  example.  Upon  the  sale  of  a  single  board,  or  of  a  cartload 
of  boards,  it  would  not  do  to  set  up  a  constructive  delivery  by  mark- 
ing, and  letting  it  remain  where  it  was  until  it  was  Qonvenient  to 
remove  it  The  court  would  be  bound  to  hold,  as  matter  of  law, 
that  such  articles  were  capable  of  actual  delivery.  But  it  would  be 
different  with  a  board-yard,  filled  with  many  pi}es  of  lumber.    There 
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the  circnmstanoes  are  such  as  to  render  an  actual  deUvery  and  re- 
moval impracticable,  or  at  least  injurious  and  expensiye.  TLe 
yendee  must  assume  the  control,  and  do  all  that  an  honeet  riun 
would  reasonably  be  expected  to  do  to  advertise  the  public  ox  die 
sale. 

This  seems  to  be  just  the  difference  between  the  case  of  S^'-l* 
wagon  v.  Jeffries,  8  Wright,  407,  upon  which  the  court  below  relied, 
and  the  evidence  as  it  appears  on  this  record.  That  was  the  sale  of 
the  furniture  of  a  dwelling-house.  Nothing  is  easier  than  to  re- 
move it  to  another  house,  or  if  that  be  not  necessary,  for  the  vendor 
to  leave  the  house  and  the  vendee  to  take  possession  with  all  the 
ordinary  indicia  of  ownership.  That  is  the  ground  upon  which  the 
present  chief  justice  placed  that  determination.  ^^  Why,"  says  he, 
^^is  not  the  transfer  of  household  property  to  be  actual  and  exclu- 
sive like  that  of  any  other  personal  property  ?  It  is  as  capable  of 
manual  occupancy  and  removal  as  almost  any  other  kind.  If  the 
sale  be  actual  it  usually  is  removed;  if  it  be  only  for  the  purpose 
of  securing  it  against  creditors,  why  shall  it  not  stand  on  the  same 
platform  with  other  property,  capable  of  delivery  and  change  of 
possession  ?  "  But  the  circumstances  of  a  large  establishment  like 
the  ^'Merchants'  Hotel''  are  entirely  different  Here  are  many 
hundred  lodging-rooms,  parlors  and  sitting-rooms,  besides  the  culi- 
Lary  department  with  its  necessary  ofSces,  all  fully  furnished.  To 
what  other  building  can  the  vendee  remove  them,  or  at  least  with- 
out great  detenoration  and  expense  ?  They  are  valuable  mainly  for 
the  purpose  for  which  they  are  used  and  in  the  place  where  they  are 
situated.  It  is  enough  that  the  vendee  assume  the  direction  and 
control  of  them,  and  in  such  an  open,  notorious  manner  as  usually 
accompanies  an  honest  transaction.  Whether  all  was  done  that 
ought  to  have  been  done  in  this  instance,  and  whether  the  change 
of  possession  was  real  and  bona  fide — not  merely  colorable  and  de- 
ceptive— leaving  the  actual  possession  and  control  in  the  vendors, 
were  questions  of  fact  which  ought  to  have  been  submitted  to  the 
jury. 

2.  But  the  law  undoubtedly  is,  that  not  only  must  possession  be 
taken  by  the  vendee,  but  that  possession  must  be  exclusive  of  the 
vendor.  A  concurrent  possession  will  not  do.  ^*  There  cannot  in 
such  case,"  said  Mr.  Justice  Duncan,  ''be  a  concurrent  possession; 
it  must  be  exclusive,  or  it  would  by  the  policy  of  the  la  v  be  deemed 
colorable. "  Clow  v.  Woods,  5  S.  &  B.  287.  And  again  in  Babb  v. 
Vol.  III.— 75 
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Olemsor^,  10  id.  42'8:  ^^  There  cannot  be  a  concnrrent  possession  in 
the  S€Qignor  and  assignees;  it  must  be  exclusive,  or  it  is  deemed 
colorable  and  fraudulent  To  defeat  the  execution,  there  must  have 
Sce^  a  bonO'fm,  substantial  change  of  possession.  It  is  niere  mock 
■>ry  10  pui  m  another  person  to  keep  possession  jointly  with  the  for 
mer  owner.  A  concurrent  possession  with  the  assignor  is  colorable. 
BnL  what  is  the  concurrent  possession  which  will  be  deemed  such  as 
matter  of  law  ?  Evidently  as  owner,  or  accompanied  with  the  ordi- 
nary indicia  of  ownership — such  as  will  lead  any  person  not  in  the 
^e^ret  to  infer  that  there  has  been  no  actual  change.  The  vendor 
must  ^npear  to  occupy  the  same  relation  to  the  property  as  he  did 
before.  In  such  a  case  the  court  must  pronounce  it  fraudulent  and 
colorable  per  se.  We  have  been  referred  to  three  cases  only  in  our 
bcoks  which  were  determined  on  this  ground.  These  were  all  of 
the  character  I  have  stated.  Hoffner  v.  Clark,  5  Whart.  645 ;  Braton 
V.  Keller y  7  Wright,  104 ;  Steclwagon  v.  Jeffries,  8  id.  407.  Certainly 
it  may  be  considered  as  settled  by  abundant  authority  in  this  court 
that  where  there  has  been  a  sufScient  actual  or  constructive  delivery 
to  the  vendee,  and  he  is  in  possession,  the  fact  that  the  vendor  is 
employed  as  a  clerk  or  a  servant  about  the  establishment,  in  a 
capacity  which  holds  out  no  indicium  of  ownership,  does  not  consti- 
tute such  a  concurrent  possession  as  the  law  condemns.  In  such 
cases  it  is  a  question  for  the  jury  whether  the  change  of  possession 
has  been  actual  or  bona  fide — not  pretended,  deceptive  and  collu- 
sive. If  there  are  facts  tending  to  show  that  he  had  a  beneficial 
interest  in  the  business;  that  the  proceeds  of  it  went  to  him 
beyond  a  reasonable  compensation  for  his  services ;  that  he  had  an 
unlimited  power  to  draw  upon  the  till ;  or  that,  with  the  knowledge 
of  the  vendee,  he  took  money  to  pay  his  own  debts  —  these  are  facts 
for  the  jury.  I  will  refer  to  a  few  of  the  cases  which  sustain  this 
view.  Thus  in  McVicker  v.  May^  3  Barr.  224,  a  sale  by  a  father  to 
a  son ;  when  the  son  had  removed  to  another  tavern-stand  the  father 
continued  to  live  with  him,  and  was  employed  about  the  house  as  a 
servant  "  When  the  son  opened  the  new  tavern,'*  say  the  court, 
^'his  mother  and  sister  kept  house  for  him,  and  his  father  did  jobs; 
but  the  son's  possession  and  use  of  the  goods  were  exclusive.  But 
if  mere  cohabitation  were  a  badge  of  fraud,  a  father's  sale  to  bis 
unmarried  son  would  seldom  be  sustained.  It  certainly  was  not 
necessary  for  the  son  to  turn  his  father  out  of  doors."  Forfyih  v. 
Maithefos,  2  Harris,  100,  as  explained  by  Mr.  Justice  Lowris,  befon 
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whom  the  case  had  been  tried  below  (2  Casey,  74),  was  a  sale  by  a  son 
to  his  father,  and  though  the  business  continued  to  be  conducted 
in  the  same  place  and  with  the  assistance  of  the  son,  yet  there  being 
evidence  of  an  actual  transfer  of  the  possession  and  control  of  the 
property,  the  sale  was  sustained.  Clnlds  v.  SimmonSy  an  unreported 
case,  cited  2  Casey,  74;  the  transfer  was  by  a  storekeeper  to  hii 
clerk,  the  yendor  continued  to  aid  in  the  store,  but  the  sign  was 
changed,  and  t^e  sale  was  upheld.  Hugus  v.  Robinson^  12  Harris, 
0 ;  the  subject  was  a  drug  store.  The  vendee  bought  it  for  his  son, 
who  had  been  a  clerk  and  apprentice  of  the  yendor,  and  put  him  in 
possession.  The  vendor  tended  the  store  very  much  as  before,  and 
the  signs  were  not  changed.  It  was  left,  as  a  question  of  fact,  to  the 
jury,  and  the  judgment  was  aflBrmed.  In  Dunlap  v.  BournonvtUe, 
2  Casey,  72,  two  brothers  transfen*ed  a  coachmaker's  establishment 
to  a  third,  and  the  vendors  remained  in  the  capacity  of  foremen.  It 
was  held  that  it  ought  to  have  been  submitted  to  the  jury.  Chief 
Justice  Thompson  has  said  that  this  case  stands  on  the  very  outer 
verge  of  settled  principles,  but  on  its  facts  is  still  within  them.  8 
Wright,  412.  In  Bilingsley  v.  WlUtey  9  P.  F.  Smith,  464,  two  part- 
ners  sold  out  a  store  of  goods  to  the  brother  of  one  of  them.  One  of 
the  vendors  continued  in  the  store  as  a  hired  hand.  "If,"  said  Mr. 
J  astice  Williams,  "  Bilingsley*s  acts  and  declarations  as  a  salesman 
had  been  such  as  to  leave  it  doubtful  whether  he  was  acting  as 
owner  or  agent,  then  his  presence  and  connection  with  the  goods 
would  have  been  such  evidence  of  retained  possession  as  to  render 
the  sale  fraudulent  But  if  his  acts  and  declarations  were  pro- 
fessedly and  apparently  those  of  a  mere  agent,  and  were  so  under- 
stood by  the  parties  with  whom  he  dealt,  as  all  the  evidence  tends 
to  show,  then  they  constituted  no  such  badge  of  fitiud  or  evidence 
of  retained  possession  as  would  justify  the  court  in  declaring  the 
sale  fraudulent." 

I  frankly  confess  that  I  have  not  regarded  this  line  of  decisions 
with  favor.  Dunlap  v.  Bournonville  was  tried  before  me  in  the  dis- 
trict court,  and  I  entered  the  judgment  of  nonsuit,  which  was  there 
re  versed  J  I  dissented  from  the  termination  in  BiUngshy  v.  White^ 
because  I  was  afraid  that  it  went  a  step  further  than  any  of  the  pre- 
ceding cases,  in  i-ecognizing  the  right  of  the  vendee  to  employ  th^ 
vendor  as  his  agent  to  conduct  the  business.  Perhaps  it  does  not 
go  that  for.  But  I  have  been  too  long  on  the  bench  —  now  nearly 
twenty-five  years — not  to  have  learned  this  lesson,  that  a  judge  baa 
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no  right  to  adhere  to  his  own  favorite  opinions,  after  they  have  been 
reversed  or  overruled.  It  is  his  duty  to  administer  justice  accord- 
ing  to  the  law  as  it  is  settled  —  not  according  to  his  own  notions  of 
what  it  ought  to  be.  Neminem  oportet  esse  sapierUiorem  legibus.  No 
man  out  of  his  own  private  reason  ought  to  be  wiser  than  the  law, 
which  is  the  perfection  of  reason,  says  Lord  Coke.  1  Inst  97»  b. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Phtladklphia,  Wilkinotok  and  Baltihosb  Ratt«boai>  Oo, 
appellant,  v.  Woelppeb. 

(MPenn.8t.8860 

Mortgage  ef  property  to  be  aeqtdred  in  future-^ railroads 'SoiuinieH&m  if 

statute. 

In  parauanoe  of  a  etatnte  anthorizing  a  railroad  company  to  mortgage  ^all  o? 
any  part  of  their  road,  property,  rights,  liberties  and  franchises/'  the  com- 
pany execated  and  delivered  a  mortgage  to  certain  persons,  tmstees,  of 
"  all  the  road,  property,  rights,  liberties,  privileges,  corporate  franchises. 
Incomes,  tolls  and  receipts,  now  held  or  hereafter  to  be  acqoired."  HMt 
that  the  mortgage  was  authorized  by  the  statute  and  gave  a  valid  lien  on 
the  engines,  cars,  fomitare  of  stations,  etc.,  required  for  the  transaction  of 
the  business  of  the  company,  whether  owned  at  the  date  of  the  mortgage 
or  subsequently  acquired. 

Bill  in  equity  filed  September  7, 1869,  by  Woelpper  against  Phil- 
adelphia, Wilmington  and  Baltimore  Railroad  Co.,  De  Witt  Clinton 
Lewis,  sheriff  of  Chester  county,  ei  al,  praying  that  defendant  be 
restrained  from  selling  certain  railroad  property  levied  on  under  an 
execution  issued  on  a  judgment  This  judgment  was  recovered 
July  16,  1869,  by  the  Philadelphia,  Wilmington  and  Baltimore 
Bailroad  Company  against  the  Philadelphia  and  Baltimore  Cent3*al 
railroad  in  a  suit  on  bonds  secured  by  a  mortgage  given  by  the 
Philadelphia  and  Baltimore  Central  railroad  to  trustees,  pursuant 
to  a  statute.  The  sheriff,  under  this  judgment,  levied  on  '*  four 
locomotive  engines,  a  number  of  cars,  shop  and  quarry  tools,  cross- 
ties,  iron  rails,  furniture  at  stations,"  etc.  The  inventory  of  the 
sheriff  was  made  part  of  the  bill  as  schedule  B.    The  plaintiff 


Digitized  by 


Google 


JANUARY  TERM,  1870.  597 

Philadelphia,  Wilmington  and  Baltimore  Railroad  Co.  r.  Woelppei. 

claimed  that  this  property  was  exempt  from  sale  under  execution 
because  it  was  covered  by  the  said  mortgage.  The  remaining 
material  facts  and  the  conditions  of  the  mortgage  are  set  forth  in 
the  opinion  of  the  court  Decree  in  favor  of  plaintiff;  defendant 
appealed. 

J.  J.  Finkerton  and  J.  8.  Fuiheyy  for  appellants. 

One  cannot  mortgage  property  to  which  he  has  no  title.  Jones  ?• 
Richardson^  10  Mete  481;  Moody  v.  Wrighty  13  id.  17;  2  HilL 
on  Hort  196.  A  corporation  can  mortgage  only  under  express 
authority.  Howe  v.  Freemany  14  Gray,  566 ;  Loudenslager  v.  Benson, 
3  Grant,  384.  "  Property^  in  this  mortgage  is  too  indefinite  to  cover 
engines,  rolling  stock,  eta  Mogg  v.  Bakery  3  M.  &  W.  195 ;  Winslow 
V.  Merchants*  Ins.  Co.y  4  Meta  306.  These  articles  are  not  covered 
by  "  frainchises."  Shatnokin  Valley  Railroads.  lAvermore,  11  Wright, 
465. 

W.  Mac  Veaghy  for  appellees,  cited  Peirce  on  Am.  Bailroad  Law 
630,  531 ;  Morris  v.  Jioyes,  3  Am.  Law  Eeg.  (N.  S.)  18 ;  Cos  v. 
Harty  6  Am.  Law  Eeg.  27;  Philips  v.  Winslow,  18  B.  Monr. 
521 ;  1  Redfl  on  Railw.  235,  note  21-24. 

Shabswood,  J.  By  the  act  of  assembly  of  February  12, 1856 
(Pamph.  L.  42),  it  was  provided  "  that  for  the  purpose  of  construct- 
ing and  equipping  the  Philadelphia  and  Baltimore  Central  Railroad^ 
chartered  by  the  legislatures  of  Pennyslvania  and  Maryland,  the 
said  company  is  hereby  authorized  to  borrow  money  to  any  amount 
not  exceeding  $1,500,000,'*  ♦  ♦  ♦  "  and  to  issue  their  bonds  there- 
for,'" ♦  *  ♦  "and  to  secure  the  payment  of  the  said  bonds  and  their 
iuterest  by  executing  and  delivering  to  such  trustee  or  trustees  as 
they  may  select,  a  mortgage  or  mortgages  of  all  or  any  part  of  their 
road,  property,  rights,  liberties  and  franchises  of  the  said  company 
m  the  State  of  Pennyslvania." 

In  pursuance  of  this  power  the  said  company,  on  February  15, 
1859,  did  execute  and  deliver  to  Ezra  Bowen  and  George  S.  Fox, 
trustees,  a  mortgage  of  "  all  the  road,  property,  rights,  liberties, 
privileges,  corporate  franchise,  incomes,  tolls  and  receipts,  now  held 
OT  heii^^fter  to  be  acquired  in  the  State  of  Pennsylvania." 

The  first  question  which  arises  is,  whether  this  mortgage  is  effect* 
nal  to  give  a  valid  lien  on  the  locomotive  engines,  passenger  and 
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oilier  carS;  furniture  of  stations,  tools  and  materials  for  support 
and  repair  of  the  road,  levied  on  by  the  sheriff  of  Chester  county 
under  9^  fieri  facias  issued  upon  a  judgment  obtained  by  the  appel- 
lants in  the  court  of  common  pleas.  These  articles,  or  by  far  the 
greiiter  part  of  them,  were  not  in  existence  or  acquired  by  the  mort 
?r.gors  at  the  date  of  the  mortgage ;  but  it  is  clear,  and  is  reported 
as  a  fact  by  the  master  in  the  court  below,  that  they  were  in  actual 
use  upon  the  railroad,  and  were  required  for  the  transaction  of  its 
business,  and  that  the  trains  could  not  be  run  without  them,  and 
that,  although  acquired  since  the  execution  of  the  mortgage,  they 
are  of  the  kind  of  ai-ticles  which  the  company  had  at  the  time,  and 
are  essential  to  the  full  exercise  of  the  franchises  granted  to  the  com- 
pany, which  were  for  the  benefit  of  the  public  as  well  as  for  that  of 
th^  corporators.  It  is  not  denied  that  the  words  of  grant  in  the  mort- 
gage are  sufficiently  ample  to  cover  all  this  property.  But  it  is  ob- 
jected that  no  person,  natural  or  artificial,  can  grant  what  he  does 
not  possess  or  own  at  the  time  of  the  grant.  Qui  non  habety  ilk 
non  daL  Yet  even  at  law  this  rule  is  not  without  some  qualifica- 
tions. A  man  may  grant  the  future  accretions  or  increase  of  any 
subject  which  he  owns  at  the  time  of  the  grant,  as  all  the  wool 
which  shall  grow  on  his  sheep  for  a  term  of  years.  Oraniliam  v 
Hawley,  Hobart,  132,  was  the  case  of  a  covenant  by  a  lessor  that 
a  lessee  of  a  term  certain  might  take  the  com  that  should  be  grow- 
ing at  the  end  of  the  term,  and  upon  an  issue  whether  it  did 
of  right  belong  to  the  lessee  it  was  held  to  be  a  good  grant  And 
though  the  lessor  had  it  not  actually  in  him,  nor  certain,  yet  he 
had  it  potentially ;  for  the  land  is  the  mother  and  root  of  all  fruits. 
Therefore  he  that  hath  it  may  grant  all  fruits  that  may  arise  upon 
it  after,  and  the  property  shall  pass  as  soon  as  the  fruits  are  extant. 
Ass.  21  Henry  6.  A  person  may  grant  all  the  tithe  wool  that  hfi 
shall  have  in  such  a  year.  1  Plowd.  13  a.  So,  if  a  man  grant 
vesturaiii  ierroB,  the  grantee  shall  have  the  corn,  grass,  underwood, 
sweepage  and  the  like.  1  Inst.  4  5.  It  is  indubitable  that  a  mort- 
gage of  land  will  pass  all  stnictures  or  fixtures  that  may  afterward 
be  erected  upon  it  by  the  mortgagor.  But  it  is  not  necessary  to 
maintain  that  the  rolling  stock  and  equipments  of  a  railway  are 
part  of  its  accretions  and  fixtures,  so  as  to  make  the  transfer  good 
at  law.  It  is  unquestionably  good  in  equity.  Contmgent  estates 
and  interests,  though  not  assignable  at  law,  are  assignable  in  equity ; 
and  they  may  also  be  the  subject  of  a  contract,  which,  when  made. 
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for  yalnable  consideration,  t.  ill  be  specifically  enforced  when  the 
events  happen.  2  Story's  Esq.  1040,  6.  On  the  same  principle 
equity  originally  took  cognizance  of  assignments  of  choses  in  action, 
which  were  void  at  law,  and  when  made  for  valne,  carried  them  into 
execution  by  considering  the  assignment  a  declaration  of  trust  by 
the  assignor  in  favor  of  the  assignee,  compelling  the  assignor  to 
allow  his  name  to  be  used  by  the  assignee  in  proceeding  at  law,  and 
enjoining  him  from  releasing  or  otherwise  interfering  with  the 
equitable  property  vested  by  the  assignment  in  the  assignee.  2 
Story,  1039, 1040.  It  is  a  plfun  corollary  from  these  principles  that 
a  court  of  equity  will  treat  a  mortgage  of  property,  to  be  subse- 
quently acquired,  whether  it  be  real  or  personal,  as  a  binding  con- 
tract, which  attaches  to  the  thing  when  acquired.  Equity  considers 
that  as  actually  done  which  a  chancellor  would  decree  to  be  done. 
If  then,  upon  every  acquisition  of  property  within  the  description 
contained  in  the  mortgage,  a  chancellor  would  decree  the  mortgagor 
to  execute  a  mortgage  of  such  subject,  it  will  be  considered  as 
though  it  had  been  done,  and  that  of  every  article  of  property  as 
acquired  there  was  an  actual  mortgage  then  executed.  The  author- 
ities cited  in  the  able  report  of  the  master  below  fully  sustain  this 
view,  to  which  may  be  added  Covey  v.  Pittshurgy  Fort  Wayne  and 
Chicago  Railroad  Co,y  3  Phila.  173,  decided  by  our  brother  Ag- 
ITEW,  when  presiding  judge  of  the  court  of  common  pleas  of  the 
ITlh  judicial  district 

But  the  principal  contention  here  has  been  that  the  mortgage  by 
this  corporation,  so  far  as  it  included  subsequent  acquisitions,  was 
uUra  vires — beyond  the  power  conferred  upon  them  by  the  legisla- 
tive grant  The  act  authorized  them  to  mortgage  all  their  property, 
a  word  of  very  large  extent  Property  (proprietas)  is  whatever  is  a 
man's  own  (proprius).  His  future  acquisitions,  though  subject  to  a 
contingency,  are  his  own,  and  if,  as  we  have  seen,  they  can  be  granted 
or  assigned,  they  are  his  present  property,  valuable  now  to  him  be- 
cause they  can  be  enjoyed  or  used  by  anticipation.  There  is  no  re- 
finement in  this  reasoning  as  applied  to  the  construction  of  this 
statute.  The  legislature  evidently  intended  it  Every  law  is  to  be 
interpreted  according  to  its  subject-matter.  This  act  relates  to  a 
railroad  and  its  usual  necessary  appurtenances.  The  words  are, 
"road,  property,  rights,  liberties  and  franchises,"  including  the 
road  and  all  its  adjuncts.  The  very  objects  of  the  loan,  and  of  the 
mortgage  to  secure  it,  as  expressed  in  the  act,  was  '^  for  the  purpose 
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of  constructing  and  equipping  the  road.*'  It  evidently  contem- 
plated a  condition  of  things  in  the  future.  The  bare  road,  only 
then  constructed  in  part,  without  any  rolling  stock  or  equipments^ 
would  have  been  no  security,  or  a  very  inadequate  one.  Had  the 
road  even  been  fully  equipped  at  the  date  of  the  mortgage,  can  it  be 
doubted  that  the  legislature  meant  that  it  should  comprise  every 
thing  subsequently  acquired  to  replace  old  and  worn-out  materials^ 
and  to  maintain  and  keep  up  the  equipment?  No  money  would 
have  been  loaned  on  a  security  daily  deteriorating,  and  which  must 
eventually  perish  entirely.  As  was  well  said  by  our  brother  Aoitbw, 
in  the  case  before  referred  to:  '^To  build  a  railroad  requires  a  vast 
capital  beyond  ordinary  means,  and  to  borrow  it,  to  carry  into  effect 
the  objects  of  the  incorporation,  demands  all  the  security  within  the 
possible  power  of  the  corporation  to  give.  By  necessity  and  prac- 
tice, the  money  of  the  creditor  capitalist  finishes  and  equips  the 
road ;  and  slender  indeed  would  his  security  be  which  extends  not 
beyond  worn-out  rails,  and  rolling  stock,  and  equipments  first  in  use, 
and  these,  indeed,  not  often  in  being  at  the  time  of  the  execution 
of  the  mortgage.  In  giving  the  power  to  borrow  and  pledge,  it 
must  be  supposed  the  power  was  given  to  its  fullest  extent,  in 
order  to  carry  into  effect  the  object  of  the  incorporation.*'  This  con- 
struction does  not  conflict  with  Roberts'  and  Paynffs  Appeal^  10  P. 
F.  Smith,  400.  That  was  under  the  act  of  January  1 1, 1867  ( Pamph. 
L.  1372),  which  enabled  '^  all  iron  and  other  manufacturing  and 
mining  corporations  to  borrow  moneys,  and  to  secure  the  loans  to 
be  made  to  them,  by  mortgage  of  their  property."  No  special  pur- 
pose is  specified  and  the  subject-matter  was  not  such  as  to  call  for 
or  require  any  other  than  a  strict  construction.  It  was  held,  there- 
fore, not  to  include  chattel  mortgages.  "It  is  true,'*  says  the  opin- 
ion, "railroad  corporations  have  been  allowed  to  do  this,  and 
other  corporations  in  similar  circumstances,  when  personal  interests 
have  been  of  such  a  permanent  or  fixed  character,  or  so  incapable 
of  removal  that  no  inconvenience  would  be  felt  in  relaxing  the  gen- 
eral rule  as  to  movables.  But  in  this  act  the  term  "property**  is  so 
wholly  unexplained  by  its  context,  that  it  may  or  may  not  refer  to 
chattels,  and  leaves  the  mind  to  hesitate  and  doubt  whether  the 
legislature  meant  more  than  the  property  accustomed  to  be  mort- 
gaged under  the  laws  of  the  State,  and  for  which  provision  was 
made  for  notice  by  recording,  and  remedy  by  scire  fadas!* 
These  conclusions  sustain  the  decree  made  in  the  court  below, 
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and  dispense  with  the  necessity  of  considering  the  other  point 
made  as  the  right  of  the  sheriff  to  levy  upon  the  articles  contained 
in  the  inventory  independently  of  the  mortgage. 
Decre$  affirmed^  and  appeal  dismissed  at  ths  costs  of  the  appManU 


Mo88y  appellant^  t.  Gulyeb. 

(MPeiiii.8t.41A.) 
Bxehmt^  of  lofndel^  parol  eontratL 

A  mntnal  trmnsfer  of  poBseBsion  of  lands,  under  a  parol  contract,  which  eoo- 
tinneaezclnBive  and  ondistnrbed  for  19  jean,  is  a  yalid  transfer  of  titles  and 
is  not  within  the  statute  of  f  rands. 

Action  of  ejectment  for  50  acres  of  land  by  Benjamin  Moss  against 
Wesley  Culver.  The  plaintiff  died  pendente  lite,  and  David  Moss  et  oL^ 
heirs  and  devisees,  were  substituted.  The  facts  are  stated  in  the 
opinion.  There  was  a  large  amount  of  evidence  reported  for  the  con- 
sideration of  the  court,  also  assignments  of  error  and  the  charge  of 
the  court  below,  which  are  referred  to  in  the  opinion,  but  which  are 
unimportant  to  an  understanding  of  the  case.  The  question  before 
the  court  was  the  validity  of  a  parol  exchange  of  lands  made  by  the 
parties  litigant  The  verdict  was  for  defendant,  the  appeal  was  by 
plain  tiffl 

2>.  L.  Rhone,  C.  E.  Wright  and  i>.  C.  Harrington,  for  plaintiffs  in 
error;  Fryey. Shefler,  7  Barr,  93 ;  Oreenleey.  Greenlee,  10  Harris, 226 ; 
JEckert  V.  Eckert,  3  Penn.  332 ;  Poorman  v.  Kilgore,  2  Casey,  ^71 ; 
Workman  v.  Outhrie,  5  id.  495 ;  Hill  v.  Myers,  7  Wright,  174 ;  B%f, 
Mountain  Improvements  Co.^s  Appeal,  4  P.  F.  Smith,  370 ;  Stafford 
V.  Henry,  1  id.  517 ;  Startwell  x.  Wilcox,  8  Harr.  117 ;  Kidder  v.  Boom 
Co.,  12  id.  293. 

AoKEW,  J.    The  first  and  second  assignments  of  error  do  not  con 
form  to  the  rule  requiring  the  points  to  be  set  out  in  totidem  verbis 
The  third  and  fourth  embrace  all  the  material  questions  in  :he 
cause.    The  contract  for  the  exchange  of  farms  between  Benjamin 
Vol.  III.— 7C 


Digitized  by 


Google 


602  PENNSYLVANIA, 


Mom  t.  Culver. 


Moss  and  Wesley  Calyer  was  sufficiently  prored.  The  testimony  of 
Joel  R  Ciilyer  broaght  the  parties  face  to  face,  not  only  in  the  fact 
that  he  Wds  the  aathorized  channel  of  communication  between  them, 
but  by  actual  presence  also.  The  agreement  to  exchange  was  direct^ 
positive,  express  and  ambiguous;  its  terms  clearly  defined,  and  the 
subjects  of  it  identified.  Wesley  Culver  was  the  equitable  owner  of 
a  tract  of  140  acres  of  land,  bought  of  Benjamin  Moss,  on  which  he 
had  paid  all  the  purchase-money  except  a  small  sum.  Benjamin 
Moss  was  the  owner  of  a  tract  of  50  acres  of  land.  Wesley  Culver 
married  a  daughter  of  Moss,  and  went  into  the  house  on  the  50 
acres.  For  family  reasons  Moss  desired  to  get  back  the  140  acres  he 
had  sold  to  Culver,  and  had  been  endeavoring  to  exchange  the  50 
acres  for  the  140  acres,  but  foiled.  He  then  sent  Joel  R.  Culver  to 
see  his  brother  Wesley  and  persuade  him  to  exchange.  Before  Joel 
started  he  asked  Moss  how  he  wanted  to  trade,  and  what  proposition 
he  should  make  to  Wesley.  Moss  said,  I  want  you  to  go  down  and 
offer  him  that  lot  where  he  lives,  even  up,  for  the  140  aci*es,  and  tell 
him  I  will  make  him  a  general  warranty  deed  for  it  in  lieu  of  that 
I  was  to  make  for  the  140  acres.  Upon  these  terms,  the  exchange  was 
finally  made,  with  the  additional  provision  that  Wesley  should  give 
Moss  a  sleigh  in  satisfaction  of  the  balance  of  purchase-money  un- 
paid on  the  140  acres.  Thus  the  terms  of  the  exchange  were  clear 
and  unambiguous.  The  subjects  of  it  were  equally  well  defined,  the 
tracts  being  separate,  well-known  parcels  of  land,  given  each  for  the 
other,  without  the  necessity  of  a  survey,  or  other  act  to  ascertain  or 
identify  them.  The  exchange  was  carried  fully  into  execution,  even 
to  the  tender  of  the  warranty  deed  to  Wesley  Culver,  but  which  he 
foolishly  rejected  on  the  ground  that  the  terms  50  acres,  strict  meas- 
ure, would  not  embrace  (as  he  supposed)  two  or  three  acres  additional 
contained  in  the  tract.  Benjamin  Moss  got  back  the  tract  of  140 
ticres,  and  has  since  held  it  and  conveyed  parts  of  it  away.  Wesley 
Culver  has  remained  in  the  exclusive  and  undisturbed  possession  of 
tne  50  acres  for  almost  twenty  years.  The  tract  has  been  assessed 
to  him,  and  taxes  paid  by  him,  during  all  this  time.  The  contract, 
as  proved  by  Joel  R.  Culver,  was  strongly  corroborated,  and  mutual 
performance  fully  proved  by  other  witnesses.-  Under  these  circum- 
stances the  contract  and  the  facts  of  the  exchange  were  properly 
s^ibmitted  by  the  court  to  the  jury,  and  if  believed  were  sufficient 
to  take  the  case  out  of  the  statute  of  frauds  and  perjuries.  There 
was  not  such  a  conflict  of  evidence  raised  by  the  testimony  of  Lucy 
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Wilkinson,  the  daughter,  and  Daniel  Moss,  the  son  of  Benjamin 
Moss,  as  justified  a  withdrawal  of  the  case  from  the  jnry.  Their 
statement  as  to  a  different  arrangement  about  the  140  acres,  and 
Ibe  permissiye^  occupancy  by  Wesley  of  the  50  acres,  was  strongly 
contradicted  by  the  act  of  Moss  himself  in  making  the  deed 
to  Wesley  for  the  50  acres.  The  church  trial  and  the  deed  strongly 
repelled  any  idea  of  a  tenancy.  Kor  are  we  convinced  that  there 
was  not  sufficient  evidence  of  the  change  of  the  character  of  Wes- 
ley's possession  of  the  60  acres  at  or  immediately  after  the  exchange. 
Indeed  there  was  no  satisfactory  evidence  of  his  tenancy  of  the  tract 
or  of  the  terms  under  which  he  held  possession  of  it  before  the 
exchange.  Joel  B.  Culver  testifies  that  after  Wesley's  marriage  to 
Moss's  daughter,  he  went  into  possession  of  the  houw  on  the  50 
acres — that  Moss  told  him  to  move  into  the  liov^e.  On  the  other 
side  there  was  no  proof  of  a  specific  tenancy.  Daniel  Moss  said  he 
knew  that  Wesley  went  on  the  place — that  they  all  worked  together 
there  that  summer.  Jonah  De  Long  said  all  he  knew  was,  that  Dan- 
iel Moss,  Wesley  and  his  uncle  (Benjamin  Moss)  worked  together, 
and  he  thought  they  divided  in  some  way  or  other.  Certainly  this 
is  loose  evidence  of  a  tenancy  of  the  entire  tract  by  Wesley,  and 
scarcely  justifies  the  complaint,  that  the  judge  submitted  a  theory 
of  his  own  without  evidence,  as  to  the  tenancy  being  confined,  pos» 
sibly  to  the  house.  Nor  is  there  any  force  in  the  expressions,  "  the 
lot  of  land  where  he  lives,"  "  the  land  he  now  lives  on."  They  were 
simply  descriptive  of  the  tract  exchanged,  and  not  of  the  character 
or  extent  of  Wesley's  possession  of  it  But  assuming  that  previous 
to  the  exchange  Wesley  had  a  permissive  possession  of  the  entire 
tract  of  the  50  acres,  so  as  to  constitute  a  tenancy  at  will,  still  the 
evidence  of  a  change  in  the  character  of  the  possession  was  ample, 
it  was  exclusive  on  the  part  of  Wesley  for  about  twenty  years,  dur- 
ing which  time  the  tract  was  assessed,  and  taxes  paid  by  him.  He 
paid  no  rent  and  none  was  demanded,  and  although  the  tract  lay 
within  a  short  distance  of  Moss's  residence,  the  possession  of  Wesley 
was  undisturbed.  On  the  other  hand  there  is  no  doubt  of  the 
exclusive  possession  and  control  by  Moss  of  the  140  acres,  and  his 
conveyance  of  part  of  it 

It  is  true,  as  has  been  often  said,  there  is  no  difference  between  a 
parol  sale  and  an  exchange  in  regard  to  the  requisites  to  take  it  out 
of  the  statute  of  frauds  and  perjuries.  A  clear,  explicit  and  unam- 
biguous contract,  and  a  taking  of  possession  under  and  in  pursuance 
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of  the  contract,  are  as  much  requisites  of  a  parol  exchange  as  of  a 
sale.  But  there  is  a  marked  difference  in  the  evidence  which  estab- 
lishes the  possession.  A  sale  is  confined  to  a  subject  coming  from  a 
single  side.  It  has  no  relation  to,  or  dependence  on  any  other  sub- 
ject The  eridence  of  possession  taken  of  it  is  therefore  confined  to 
the  single  subject,  and  if  not  taken  in  a  reasonable  time,  or  so  as  to 
make  it  doubtful  whether  it  is  attributable  to  the  contract,  the  parol 
sale  is  not  taken  out  of  the  statute.  But  an  exchange  necessarily 
has  a  subject  on  each  side  which  stands  related  to  the  other.  One 
is  the  representative  of  the  other,  so  much  so,  that  the  law  implies 
a  contract  of  warranty  by  the  act  of  exchanging.  If,  therefore,  the 
evidence  shows  a  clear,  unequivocal,  and  complete  taking  possession 
of  one  of  the  subjects  of  an  exchange,  by  the  party  owning  the  other 
subject,  it  strengthens  the  evidence  of  a  possession  taken  by  the 
opposite  party  of  the  corresponding  subject.  Evidence  of  possession 
that  might  seem  weak  and  inconclusive  in  the  case  of  a  parol  sale 
is  thus  made  clear  and  convincing  in  the  case  of  an  exchange.  This 
is  not  new  doctrine,  but  has  received  the  sanction  of  this  court  in  at 
least  two  decided  cases:  Miles  t.  MiUsy  8  W.  &  S.  135 ;  Reynolds  t. 
Heweit,  3  Casey,  176.  In  the  present  case,  if  the  change  of  the  char- 
acter of  Wesley  Culver's  possession  of  the  50  acres,  from  that  of  ten* 
ant  at  will  to  that  of  owner,  might  be  thought,  when  standing  alone, 
in  a  slight  degree  doubtful,  under  the  evidence,  it  is  rendered  per- 
fectly  clear  by  the  evidence  of  Benjamin  Moss's  possession  and  abso- 
lute control  of  the  140  acres  received  in  exchange  for  the  former. 
Even  in  the  case  of  parol  sale  or  gift,  a  prior  tenancy  is  not  an  abso- 
lute bar  to  proof  of  a  change  in  the  character  of  the  possession* 
Aurand  v.  Wilty  9  Barr.  54.  In  such  a  case  it  is  said  that  an  express 
surrender  of  the  tenancy,  and  a  resumption  of  the  possession  under 
the  contract  will  suffice. 

Upon  the  whole  case  we  discover  no  error,  and  the  judgment  ii 
therefore  affirmed 
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OooK,  appellant^  y.  Deebfisld  Township. 

(M  Penn.  St.  44^ 
MwMpal  corporaUan — UdbUUjf  far  tervieei  an  highway, 

b  ftB  action  hj  oontracton  for  services  performed  in  dianging  the  route  oi 
a  public  road  bj  direction  of  the  supervisors,  it  appeared  tliat  the  super 
Tisors  had  no  authority  to  diange  the  route,  but  that  the  contractors  liad 
no  knowledge  of  this  want  of  authority.  Held,  that  the  town  was  liable 
It  seems  that  the  town  has  a  remedy  over  against  the  supervisors. 

Acnoisr  in  assumpsit  by  Gook  &  Wakeley,  for  the  use  of  Ross- 
ham  &  Gertsley,  against  the  township  of  Deerfield  for  f;!iS00y  amount 
of  services  performed  on  highway.  The  work  done  consisted  of 
repairs  on  a  public  road>  by  direction  of  the  supervisors,  who  found 
it  necessary,  in  making  the  repairs,  to  change  the  route  of  the  road 
for  some  distance ;  and  it  was  on  this  changed  portion  of  the  road 
that  plaintiffs'  services  were  performed.  It  appeared  at  the  trial 
that  there  was  no  authority  for  the  alteration,  but  there  was  no 
evidence  of  plaintiffs'  knowledge  of  the  supervisors'  want  of 
authority.    The  plaintiffs  requested  the  court  to  charge: 

"That  if  the  jury  believe,  from  the  evidence,  that  there  was  a 
public  necessity  for  the  change  of  the  Troop's  Creek  road,  in  the 
township  of  Deerfield,  for  the  distance  of  thirty-five  rods,  o  forty 
feet  in  width  on  an  average,  and  that  the  interests  of  said  township 
werQ  better  subserved  by  such  change  than  by  an  attempt  to  repair 
the  road  on  the  old  site,  such  change  having  been  made  with  the 
full  consent  of  the  owners  of  the  land  over  which  the  road  passes 
the  defendant  is  liable  for  the  value  of  the  work  and  labor  done  "iO 
effect  such  change,  and  the  pli^in  tiffs  are  entitled  to  recover." 

The  court  refused  this  point  and  charged :  ♦  ♦  •» 

"  The  action  of  the  supervisors,  therefore,  in  changing  this  road, 
was  without  authority  of  law  and  void ;  and  no  recovery  can  hf 
had  against  the  township  of  Deerfield  for  the  value  of  the  work 
done  by  Cook  &  Wakeley  under  their  contract,  nor  any  pari 
thereof;  nor  for  the  price  stipulated  to  be  paid  them  in  the  con* 
tract,  or  any  part  thereof.  Under  all  the  facts  given  in  evidence 
die  jary  are  instructed  to  return  a  verdict  for  defendant." 

Verdict  for  defendant ;  the  plaintiffs  appealed. 
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M.  F.  Elliott f' 8.  F.  Wilson  and  W.  H.  Smith,  for  plaintiflfe  in  error 

H.  Sherwood  and  J.  B.  Niles,  for  defendant  in  error,  cited  Hblden 
V.  Cole,  1  Barr,  303;  McMurtrte\.  Stewart,  9  Harris,  322;  Clark  t. 
Cominonwealthy  9  Casey,  112;  Furniss  y.  Fumiss,  5  id.  16;  Colder 
V.  Cliapman,  8  Barr,  522. 

Agkew,  J.  The  point  on  which  the  plaintiff  asked  the  court 
below  to  charge  the  jury  introduced  unnecessarily  a  question  as  to 
the  right  of  the  supervisors  to  change  the  route  of  the  road  on 
which  the  work  was  done,  and  was,  on  this  account,  followed  by  an 
adverse  answer.  There  can  be  no  doubt  of  the  entire  want  of 
authority  in  the  supervisors  of  a  township  to  change  the  route  of  a 
public  road,  without  the  sanction  of  the  court  of  quarter  sessions 
given  in  a  proper  proceeding  to  effect  the  change,  ffolden  v.  Cole^ 
1  Barr,  303 ;  Colder  v.  Chapman,  8  id.  622 ;  McMurtrie  v.  Stewart, 
6  Harris,  322 ;  Clark  v.  Commonwealth,  9  Casey,  112. 

But  the  judge  concluded  his  charge  by  instructing  the  jury  that, 
on  all  the  facts  in  evidence,  they  should  return  a  verdict  for  the 
defendant.  It  does  not  appear,  however,  in  the  evidence,  that  the 
]i1aintiffs  were  informed  that  the  change  in  that  part  of  the  road 
wab  made  without  authority.  For  aught. that  appears  in  the  evi- 
dence, it  is  fair  to  presume  that  the  plaintiffs,  as  contractors  for  the 
repair  of  the  road,  acted  under  the  belief  that  this  part  of  the  route 
was  changed  in  conformity  to  law.  This  being  so,  the  loss  should 
fall  on  the  township  in  the  first  instance,  and  not  on  the  contract- 
ors, the  township  having  a  remedy  over  against  the  supervisors  to 
charge  them  in  their  settlement  before  the  auditors  with  the  illegal 
erpenditure.  The  reasons  for  this  are  obvious.  The  supervisors 
have  a  general  authority  to  repair  the  public  roads  of  the  township 
and  to  bind  the  township  for  the  expense.  Their  power  to  bind  it 
is  like  that  of  a  general  agent,  whose  principal  must  suffer  the  loss 
if  the  agent  exceeds  his  power  in  a  particular  apparently  within 
\\.z  authority.  Being  the  authorized  agents  of  the  township  in  the 
general  repair  of  public  roads,  it  is  manifest  that  those  who  are 
employed  to  work  on  the  roads  are  not  bound  to  make  inquiry 
^leforehand  as  to  the  rightful  creation  of  the  road  on  which  the 
:upemsor  directs  them  to  work.  It  would  be  intolerable  injustice 
if  those  who  take  contracts  from  public  officers,  having  competent 
<.uthority  to  make  them,  should  be  compelled  to  lose  the  labor  and 
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money  expended  by  them,  if  it  should  tarn  ont  that  the  officer  had 
misdirected  them  where  to  perform  the  contract 

It  was  on  this  principle  of  general  authority  on  the  part  of 
county  commissioners  to  represent  the  -county,  that  it  was  held,  in 
Dauph%7y  County  v.  BridenJiarty  4  Harris,  458,  that  the  county  was 
bound  for  the  rent  of  a  house  leased  by  the  commissioners  for  the 
use  of  the  sheriff;  though  there  was  no  authority  to  furnish  him 
with  a  dwelling.  The  commissioners  therein  exceeded  their  powers, 
but  having  a  general  power  to  act  in  behalf  of  the  county,  the 
owner  of  the  house  was  not  bound  to  inquire  into  their  authority 
in  the  particular  instance.  It  is  often  impossible  for  individuals  to 
know,  or  to  be  able  to  determine,  whether  the  particular  matter  lies 
within  the  scope  of  a  general  agent's  power.  There  are  cases  where 
the  county  is  sometimes  bound,  even  where  the  agent  has  no 
general  authority.  Such  are  the  following:  Cammissionen  v.  Hall, 
7  Watts,  290,  where  the  county  was  held  liable  for  the  expense  of  a 
jury  kept  together  in  a  capital  case;  Allegany  County  v.  Watts,  3 
Barr,  462,  where  the  county  had  to  pay  the  fees  of  a  physician  fcr 
making  a  post-fnortem  examination  at  the  instance  of  the  coroner ; 
McGalmont  v.  Allegany  County,  6  Casey,  417,  where  the  county  wai 
held  liable  to  pay  the  expenses  of  an  office  to  keep  the  records,  etc., 
of  the  supreme  court  There  being  in  this  case  no  evidence  thai 
Co<  k  &  Wakeley,  the  contractors,  made  themselves  a  party  to  the 
illegal  act  of  the  supervisors,  or  were  notified  to  desist  on  that 
account,  the  court  erred  in  directing  a  peremptory  verdict  against 
the  plaintiffs. 

Judgmenl  reversed,  and  a  venire  facias  de  novo  awarded. 
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Bbbs,  appellant,  t.  Jacksok. 

(MPMm.8t.48U 
Evidemoe — UUgram. 

B.  wms  Indneed,  bj  means  of  a  forged  telegram  porporUng  to  eome  froa  &» 
to  buy  stock  of  J.,  and  gave  in  part  payment  therefor  his  promissorj  notau 
In  an  action  bj  J.  on  the  note,  the  oopj-telegram  received  bj  R.  and  tha 
record  of  the  receipt  of  the  telegram  at  the  office  were  offered  in  evidence ; 
but  they  were  rejected.  The  original  telegram  conld  not  be  foond.  HM^ 
that  this  was  error,  on  the  groond  that  the  evidence  offered  was  important 
as  a  link  in  a  chain  of  evidence  tending  to  show  the  privitj  of  J.  with  tha 
sending  of  the  telegram. 

AcnoK  by  A.  Beeves  Jackson  against  William  S.  Bees,  com- 
menced January  2, 1868,  on  a  promissory  note.  The  consideration 
of  the  note  was  a  certain  number  of  shares  of  the  stock  of  the 
Pennsylvania  Imperial  Oil  Company,  which  defendant  had  been  in- 
duced to  buy  of  plaintiff  on  the  24th  of  July,  1865,  by  means  of  a 
forged  telegram  purporting  to  come  from  Stroud  of  Philadelphia* 
The  parties  to  this  action  were  residents  of  Stroudsburg.  At  the 
trial  the  note  was  introduced  in  evidence,  having  on  it  seven  stamps, 
all  of  which  were  canceled  by  defendant's  initials,  "W.  S.  B.;  **  but 
the  initials  on  three  of  the  stamps  could  not  be  proved  distinctly  to 
be  the  defendant's  handwriting.  The  defendant  therefore  objected 
to  the  admission  of  the  note ;  but  it  was  admitted  and  exceptionr 
were  sealed.    The  telegram  which  misled  plaintiff  was  as  follows: 

«'Jnl724»186Q.  Beceived  8.80  P.  IL 

^  Bj  Telegraph  from  Philadelphia. 
"To  Wm.  S.  Bees,  Stroadsborg. 
-No.  1. 

"  The  Penn'a  Imperial  have  made  a  big  strike.  Bnj  all  the  stock  yon  eaa 
under  ten  (10)  dollars. 

••  Wm .  D.  SntouD." 

The  original  telegram  could  not  be  found ;  but  plaintiff  offered 
the  copy  in  his  possession  and  the  record  of  the  receipt  of  the  telegram 
at  the  telegraph  ofiSce.  The  offer  was  rejected  and  exceptions  were 
sealed.    Evidence  was  also  introduced  to  prove  that  the  dispatch 
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was  originated  and  sent  by  Boys,  in  the  name  of  Stroud,  and  with  the 
privity  of  Jackson.  Kach  other  evidence  was  admitted  which  is  re- 
ferred to  in  the  opinion,  but  which  is  immaterial  to  a  correct  under- 
standing of  the  case.    Verdict  for  plaintiff;  and  defendant  appealed. 

W.  Davis  and  H.  Oreeiiy  for  plaintiff  in  error,  cited  act  of  congress, 
July  13, 1866;  Tripp  v.  Bislwp,  6  P.  F.  Smith,  424;  McOovern  v. 
Hoesbacky  3  id.  176 ;  Walch  v.  Carwell,  Leg.  Int,  April  24, 1868,  p. 
33;  Wigham  v.  Pickett,  Am.  L.  Beg.,  November  1869,  p.  701;  Car- 
rigtces  v.  Harris,  5  Har.  350 ;  Repsher  v.  Wattson,  id.  368 ;  Tliomas 
V.  Thomas,  9  id.  317 ;  Mclldowney  v.  Wiiliams,  4  Casey,  492;  Kairie 
V.  WeigUy,  10  Har.  183;  Baltimore  <&  Ohio  Railroad  y.  Hoge,  10 
Casey,  214;  Myers  v.  Hart,  10  Watts,  104;  Stauffer  v.  Young,  3 
Wright,  459 ;  Huntzinger  v.  Harper,  8  id.  204 ;  Leakers  v.  Temple, 
5  id.  242;  Dark  v.  Hanks,  cited  Chitty  on  Bills,  265;  Maples  v. 
Brown,  12  Wright,  458. 

S.  Holmes,  Jr^  and  B.  J.  Fox,  for  defendants  in  error,  cited  Stouffer 
V.  Latshaw,  2  Watts,  167;  Malson  v.  Fry,  1  id.  435;  Bradley  v. 
Orosh,  8  Barr,  49 ;  Moore  v.  Miller,  id.  285 ;  Gilchrist  v.  Rogers,  6 
W.  &  S.  488 ;  Stine  v.  Sherk,  1  id.  201;  Irwin  v.  Shoerraker,  8  id. 
76;  Benford  v.  Banner,  4  Wright,  10. 

AoNEW,  J.  In  ruling  out  the  telegram  of  the  24th  of  July, 
1865,  to  the  defendant,  the  court  severed  the  only  link  between  the 
note  in  suit  and  the  firaud  that  begat  it  It  is  on  this  ruling  only 
that  the  refusal  of  the  offer  of  the  transfer  of  the  stock  as  the  con- 
sideration of  the  note  can  be  supported.  Indeed,  there  was  already 
ample  evidence  in  the  case  of  this  as  the  consideration,  consisting 
of  the  admissions  of  Jackson  of  the  sale  of  the  stock  on  the  24th 
of  July,  the  number  of  shares,  and  price  of  $5.50  per  share,  the 
clerk  writing  the  sale  of  five  hundred  shares,  the  note  for  $2,250, 
and  the  transfer  indorsed  on  the  certificate,  all  dated  on  the  same 
24th  day  of  July.  Nor  can  there  be  any  doubt  that  the  forged  and 
fraudulent  telegram  induced  Rees  to  buy  the  stock.  There  is  ample 
evidence  of  this  in  the  testimony  of  James  H.  Stroud  and  Benjamin 
S.  Jacoby.  The  only  question,  therefore,  is,  whether  Jackson  was 
privy  to  the  sending  of  the  telegram  to  Rees.  There  was  sufficient 
evidence  of  this  fact  to  be  submitted  to  the  jury.  It  was  not  a 
mere  spark  dying  out  in  the  moment  pf  its  birth,  but  a  stream  of 
Vol.  m.— 77 
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light  thrown  directly  upon  the  plaintiff  the  strength  and  deamen 
of  which  the  jury  alone  could  determine.  Men  haye  been  oon- 
rioted  and  pnnidied  on  oircmnstances  not  more  strong.  Let  na 
examine  the  evidence  with  a  view  to  see  whether  it  had  sufficient 
strength  to  carry  it  to  the  jury.  That  the  telegram  was  fEdse  and 
fraudulent  is  clear.  That  it  came  from  one  Boys,  a  broker  in 
Philadelphia^  is  evident.  These  being  clear  facts,  the  inquiry  arises 
and  must  be  answered  satisfactorily,  how  did  it  happen  Boys  should 
address  Bees  in  Dr.  Stroud's  name  just  at  the  moment  when  Jack- 
son was  anxious  to  sell  imperial  oil  stock,  and  to  invest  in  mining 
stock?  Why  did  Boys  think  of  Bees  at  all?  How  did  he  know 
that  Bees  would  buy  stock,  and  how  did  he  know  that  he  wanted 
imperial  oil  stock?  Boys  lived  in  Philadelphia  and  Bees  in 
Stroudsburg,  a  hundred  miles  or  so  apart  And  if,  by  any  possi- 
bility, we  might  suppose  Boys  knew  these  things,  by  some  act  of 
divination  •  or  spiritualistic  insight,  how  did  he  know  or  think  of 
Dr.  Stroud  as  a  fit  person  to  influence  Bees?  And  what  motive 
had  Boys  to  act  at  all?  It  seems  to  be  impossible  to  answer  these 
questions  except  on  one  supposition,  viz.,  that  some  one  made  the 
suggestion  to  Boys.  A  jury  would  be  justified  in  this  conclusion, 
and  then  the  inqidry  would  be,  who  made  the  suggestion?  The 
first  and  most  natural  conclusion  on  the  evidence  would  be,  that  it 
came  from  some  one  in  Stroudsburg,  who  had  an  interest  in  the  re- 
sult. Up  to  this  point  a  jury  would  scarcely  hesitate,  and  then  the 
question  is,  does  the  evidence  point  to  the  plaintiff?  Who  had  a 
motive  to  act  on  Bees  ?  Jackson  was  the  owner  of  imperifd  oil 
stock,  and  desired  to  sell  it.  This  is  the  kind  of  stock  mentioned 
in  the  telegram.  Who  was  likely  to  think  of  Bees  as  a  purchaser 
of  this  stock  ?  Jackson  had  inquired  for  a  purchaser,  and  was  told 
Bees  would  probably  buy  it.  Who  was  operating  on  Bees  to  buy 
before  the  telegram  came?  Jackson  sent  word  to  Bees  that  hie 
imperial  stock  was  for  sale.  But  Bees  failed  to  come  at  this  calL 
Some  days  intervened — this  is  evident — for  Dreher  delivered  Jack- 
son's message  on  the  Saturday  previous  to  the  24di  of  July ;  and  it 
was  on  the  Tuesday  or  Wednesday  preceding  Jackson  spoke  to 
Dreher.  Failing  to  respond  to  the  message,  how  was  Bees  to  be 
influenced  to  buy  ?  A  big  strike  of  oil  and  a  telegram  were  natural 
means.  Who  thought  of  Dr.  Stroud?  ,In  the  conversations  be* 
tween  Jackson  and  Dreher,  the  latter  had  told  Jackson  that,  in 
luying  Bortree's  stock,  be  thought  Bees  was  acting  on  informatkMi 
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from  Dr.  StioucL  Who  is  Stroud  ?  The  cousin  and  friend  of  Beee 
and  a  cousin  of  Jackson's  wife.  Who  then  was  so  likely  to  be 
thought  of  as  Stroud,  or  one  so  fit  for  the  purpose  ?  But  a  fit  ^  in- 
strument to  operate  in  Philadelphia  must  be  found.  That  Boys 
was  the  man  is  indisputable,  for  he  did  it  This  is  followed  by  the 
proof  that  Boys  and  Jackson  were  acquaintances  and  associates, 
and  that  Jackson  visited  Boys'  ofSge  in  Philadelphia  several  times 
in  the  summer  of  1865 ;  and,  if  the  witnesses  ai*e  believed,  their,  as- 
sociation was  of  the  free  and  easy  kind.  So  flEur,  the  evidence,  affords 
considerable  probability  to  the  belief  that  Jackson  made  the  sug- 
gestion to  Boys  to  send  the  telegram  to  Bees.  But  in  cases  of 
circumstantial  evidence  there  is  generally  one  fact  which  forms  the 
clinch,  and  gives  a  decisive  effect  to  the  whole  chain.  That  fiEkCt 
seems  to  be  so  here.  The  telegram  arrived  at  the  depot,  about  a 
mile  away,  at  3.30  p.  m.  It  was  given  by  the  operator  to  Troch 
to  be  handed  to  Bees.  Troch  did  not  deliver  it  till  about  8  o'clock, 
at  dark.  In  a  few  minutes  Sees  started  off  directly  to  Jackson's 
office,  found  him  and  Jacoby  there,  and  the  stock  was  purchased 
the  same  evening.  But  Jacoby,  the  same  person,  and  therefore 
there  is  no  room  for  a  mistake  of  time,  testiQ.es  that,  in  the  after- 
noon of  the  same  day,  Jackson  told  him  that  Bees  was  coming  to 
his  office  that  night,  and  he  would  speak  to  Bees  about  the  purchase 
of  Jacoby's  stock,  of  which  they  were  then  talking.  How  did 
Jackson  Know  that  Bees  would  be  at  his  office  that  night  ?  It  was 
a  week  or  more  before  that  he  had  sent  the  word  by  Dreher  to  Bees. 
There  is  no  evidence  of  any  previous  arrangement,  or  conversation 
about  the  stock.  It  was  evidently  the  telegram  of  the  big  strike  of 
the  imperial  which  set  Bees  in  motion,  and  this  was  not  till  dark. 
IIow  then  did  Jackson  know  in  the  afternoon  that  Bees  was  to 
come  to  his  office,  unless  attributable  to  the  presumed  effect  the 
tel^pram  would  have  on  Bees  ?  If  this  be  so,  and  the  jury  and  not 
the  court  must  determine  the  fact,  it  is  evident  that  Jackson  has 
furnished  evidence  of  his  own  knowledge  that  such  a  telegram 
would  be  sent  to  Bees.  Admitting  then  that  fraud  is  not  to  be 
presumed  or  to  be  fotmd  on  vague  or  slight  conjecture,  and  that  the 
doctrine  is  exploded,  as  we  have  said  several  times,  of  the  sufficiency 
of  a  mere  spark  or  scintilla  of  evidence  to  go  to  the  jury,  yet  we 
have  here  a  cham  of  circumstances  strong  enough  to  bear  the 
weight  of  the  case  into  the  jury  box,  and  lodge  it  there  for  their 
decision.    How  far  it  is  full  proof  of  the  plaintiff's  complicity  it . 
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will  be  for  the  jury  to  say.  This  carries  with  it  all  the  other  as- 
signments of  error  except  that  as  to  the  stamps.  As  to  it,  we  think 
there  is  no  error  in  receiving  the  note  in  evidence.  The  signature 
to  the  note  was  the  defendant's;  and  the  initials  on  the  larger 
stamps  were  his;  and  the  note  was  stamped  to  the  requisite  amount 
This  was  clearly  prima  facie  evidence  to  carry  the  note  to  the  jury, 
The  prima  facie  presumption  arising  from  the  execution  of  the 
note^  the  full  amount  of  stamps  affixed,  their  actual  cancellation^ 
and  the  initials  of  the  defendant  on  a  part  of  the  stamps,  would 
prevent  the  court  from  taking  from  the  jury  the  fact  of  an  author- 
ized cancellation  of  the  smaller  stamps. 

JtulgfnetU  reversed,  and  venire  facias  de  nova  awarded. 


Haak,  appellant,  y.  Lindebhav. 

(MP6iin.8^40»J 

OimdUiantU  sale — riffkts  ef  eredUors  qf  tendss. 

H.  fold  and  delivered  a  hoase  car  to  P.,  under  a  bill  of  sale  providing  thfi 
"  said  H.  reeervee  the  riglit  from  said  car  until  fallj  paid,  but  said  P.  shall 
have  the  use  of  said  car  from  date ;  should  said  P.  fail  to  comply  with  this 
agreement,  said  U.  sliall  have  the  ri^ht  to  take  said  car  from  said  P.  as  hia 
property."  Held,  that  it  was  a  conditional  sale,  and  that  the  car  might  be 
taken  under  execution  by  P/s  judgment  creditors. 

Feioked  issue  under  the  sheriff's  interpleader  act^  John  Haak, 
claimant  and  plaintiff,  Linderman  and  Skeer,  defendants,  to  deter- 
mine the  question,  whether  a  certain  house  oar,  in  the  possession 
of  Palm,  could  be  levied  on  by  his  judgment  creditors.  The  car  was 
levied  upon  while  in  the  possession  of  Palm,  under  a  judgment  for 
$384.27,  obtained  against  Palm,  April  9, 1869,  by  defendants.  Haak 
also  claimed  the  car  by  virtue  of  the  following  agreement: 

"  The  said  John  Haak,  for  the  consideration  hereinafter  mentloiietl,  dcth 
covenant  and  hath  sold,  and  by  these  presents  doth  agree  to  deliver  to  the  said 
B.  F.  Palm,  a  certain  house  car,  for  which  the  said  Franklin  Palm  agrees  to  pay 
the  sum  of  $600,  In  the  following  manner,  to  wit :"  (Then  follow  stipulations 
for  payment.)    "  The  sidd  John  Haak,  reserves  the  right  from  said  car  until 
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f uIljT  paid,  but  the  said  B.  F.  Palm  shall  have  the  use  of  the  said  car  from  ihia 
date ;  should  the  said  B.  F.  Palm  fail  to  oomplj  with  this  agreement,  the  sidd 
John  Haak  shall  have  a  right  to  take  the  said  car  from  the  said  B.  F.  Palm 
as  his  property,  and  the  said  B.  F.  Palm  will  forfeit  the  amount  paid  on 
said  agreement." 

It  appeared  that  $150  had  been  paid  by  Palm  on  account  of  the  car. 

On  the  trial  the  court  charged  the  jury:  "You  are  instructed 
that  the  agreement  between  the  plaintiff  and  B.  F.  Palm  is  a  con- 
ditional sale,  and  a  fraud  upon  the  creditors  of  defendant  on  the 
execution ;  it  is  therefore  your  duty  to  render  a  yerdict  in  favor  of 
the  defendants.'' 

The  yerdict  was  for  defendants,  and  plaintiff  appealed. 

K  Holben  and  E.  Harvey ^  for  plaintiff  in  error,  cited  Clarh  y.Jack^ 
7  Watts,  375;  Myers  y.  Harvey,  2  Penn.  481;  Rose  y.  Story,  1 
Barr,  195 ;  Sargent  y,  Giles,  8  N.  H.  325 ;  Henderson  v.  Lauck,  9 
Harris,  359 ;  Clwmherlain  y.  Smith,  8  Wright,  433 ;  Clemens  y.  Davis, 
7  Barr,  264;  Rows  y.  Sharp,  1  P.  F.  Smith,  30. 

R.  E.  Wright,  for  defendants  in  error,  cited  Jenkins  y.  Eiclielber" 
ger,  4  Watts,  121 ;  Martin  y.  Mathiot,  14  S.  &  E.  214 ;  Clow  y.  Woods^ 
5  id.  277 ;  Rose  y.  Story,  supra  ;  Waldron  y.  Haupt,  2  P.  F.  Smith, 
40S ;  Welsh  y.  Bell,  8  Casey,  12 ;  Becker  y.  Smith,  9  P.  F.  Smith,  469- 

Thompson',  0.  J.  The  material  inquiry  in  this  case  is,  whether 
Palm  received  the  car  in  question  from  the  plaintiff,  under  a  con- 
tract of  bailment,  or  on  the  foot  of  a  purchase.  If  the  former, 
plaintiff  would  be  entitled  to  his  property  in  whatsoever  hands  it 
might  be  found  claiming  against  the  bailment.  If  the  latter,  the 
creditors  of  the  vendee  could  levy  on  it  and  sell  it  as  the  property 
of  the  vendee,  whether  it  was  paid  for  or  not,  and  whether  the 
contract  for  the  sale  stipulated  for  the  title  remaining  in  the  vendor 
until  paid  for  or  otherwise.  No  valid  lien  for  purchase -money 
where  the  property  is  delivered  on  a  contract  of  sale  is  worth  any 
thing.  14  S.  &  E.  214, 1  Barr.  190;  8  Wright,  431;  IP.  F.  Smith, 
28;  2  id.  408.  Any  number  of  cases  to  the  same  effect  might  be 
added  to  the  list 

The  contract  between  the  plaintiff  Haak  and  Palm  is  in  writing, 
and  so  plain  as  to  be  unsusceptible  of  any  misunderstanding.  In 
the  outset  itlsays,  ^^that  John  Haak,  for  the  consideration  hereafter 
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mentioned,  doih  covenant,  and  hath  sold,  and  by  these  presents 
doth  agree  to  deliver,  to  the  said  B.  F.  Palm,  a  certain  house  car, 
for  which  the  said  Franklin  Palm  agrees  to  pay  the  sum  of  $600  in 
the  following  manner."  Then  follows  the  stipulation  for  the  pay* 
ments  to  be  made  at  several  times  during  a  year,  within  which  the 
whole  was  to  be  paid  "  with  legal  interest  on  $300  until  paid."  It 
would  surpass  the  keenest  astuteness  to  make  out  of  this  any  thing 
but  an  actual  sale,  and  it  was  accompanied  with  an  actual  delivery 
of  the  car.  But  then  follows  the  clause  in  the  same  agreement  that 
^^the  said  John  Haak  reserves  the  right  from  said  car  until  fuUy 
paid,  but  the  said  Palm  shall  have  the  use  of  said  car  from  this  date ; 
and  should  the  said  B.  F.  Palm  fail  to  comply  with  this  agreement, 
the  said  John  Haak  shall  have  a  right  to  take  the  said  car  from  said 
Palm,  as  his  property,  and  the  said  Palm  will  forfeit  the  amount 
paid  on  said  agreement" 

No  doubt  this  might  be  a  valid  lien  or  arrangement  as  between 
the  parties,  and  it  is  likely  the  parties  had  nothing  else  in  view. 
But  the  policy  of  the  law  against  secret  liens  renders  it  utterly 
worthless  as  against  creditors,  and  this  the  cases  cited  abundantly 
show.  This  last  clause  was  in  no  sense  a  bailment,  but  a  remedy  to 
enforce  performance  on  part  of  the  vendee,  and  on  failure  of  which 
to  provide  satisfaction  to  the  vendor.  Not  one  of  the  cases  cited  by 
the'plaintiff  sustains  this  as  a  bailment  The  furthest  they  go  is, 
where  the  contract  is  a  clear  bailment  with  a  superadded  condition, 
that  at  the  end  of  it,  or  during  its  continuance,  the  bailee  should 
have  the  option  to  purchase.  Such  was  the  case  of  Chamberlain  v. 
Sniithy  8  Wright,  431,  supra.  The  possession  was  in  that  case 
parted  with  only  on  the  footing  of  a  bailment  Before  the  option 
was  exercised,  the  bailee  there  parted  with  the  property  by  sale,  and 
it  was  sold  on  execution  against  his  vendee.  The  bailee  gave  notice 
of  title  and  sued  the  parties  and  sheriff  seizing  the  same,  and  recov- 
ered* That  accords  with  the  principle  stated  in  the  outset  of  this 
opinion,  and  is  supported  by  all  the  authorities.  The  other  cases 
cited  by  the  plaintiff  in  error  stand  on  the  same  footing.  The 
delivery  of  the  pix)perty  was  on  a  contract  of  bailment,  with  a  stipu- 
lation to  purchase.  Here  the  delivery  was  on  a  contract  of  sale, 
with  a  reservation  of  a  right  of  reclamation  if  not  paid  for.  Thia 
right  could  be  exercised  only  on  the  grounds  of  a  lien  existing  in 
favor  of  the  vendor,  which  was  void  as  against  creditors.  These 
riews  are  very  clearly  brought  out  in  the  case  last  above  cited,  and 
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in  Bowe  t.  Sharp^  1  P.  F.  Smith,  26 ;  and  Waldron  t.  Haupt,  2  icL 
408.  The  argument  of  the  learned  counsel  for  the  defendants  in 
earor  is  a  very  clear  demonstration  of  the  aoouracy  of  the  charge  of 
the  learned  judge  to  the  jury,  which  consisted  in  a  mere  direction  to 
find  for  the  defendant,  having  first  stated  tiiat  the  transaction,  as 
ihoini,  was  a  conditional  sale  and  a  firaud  upon  creditors. 

There  was  no  error  committed  in  the  charge  or  in  the  aeeignmeni 
of  error  on  the  bill  of  exceptions,  and  the  judgment  is  affirmed. 


Hammbtt,  appellant,  y.  Philadelphia. 

(6BPenii.8t.141) 

€km$ii$utienallaw^loeaia$$&$9ment9fi»rimpro9emeni0fitreet. 

An  act  of  the  assemblj  authorising  a  street  already  laid  out  and  in  good  con- 
dition, to  be  taken  and  improved  for  a  public  drive  or  carriage-way^  and 
providing  that  the  expense  of  the  improvementa  be  aBsessed  apon  the 
property  located  on  the  street  la  unconatitutional,  as  imposing  local  assess- 
ments for  improvements,  which  are  for  the  general  public  benefit.  (Read 
and  WnjJAMS  diamtieTUs,) 

SciBB  FACIAS  SUB  municipal  claim  by  the  city  of  Philadelphia,  to 
the  use  of  Jenkins  and  Taylor,  against  Hammetti  The  itrit  was 
issued  July  18, 1868,  and  was  founded  on  a  claim  filed  March  SS6, 
1868,  against  defendant,  who  was  the  owner  of  a  lot  on  Broad  street 
in  Philadelphia,  for  the  payment  of  $4,029.04  defendant's  proportion 
of  an  assessment  for  improvements  of  said  Broad  street.  At  the 
time  the  improvements  were  begun  by  Jenkins  and  Taylor,  the  eon- 
tractors,  the  street  was  paved  with  cobble  stones  in  the  style  univer- 
sally in  use  in  the  city,  and  the  expense  thereof  had  been  originally 
borne  by  the  adjoining  lot  owners.  By  an  act  of  the  assembly  of 
1866,  the  city  had  been  authorized  to  take  the  said  Broad  street  as 
a  public  drive  or  carriage-way  and  improve  it,  in  a  manner  to  be 
determined  by  the  city  councils,  at  the  expense  of  the  owners  of  the 
lots  abutting  on  the  street.  The  improvements  were  made,  and 
Hammett,  one  of  the  residents  and  owners  of  property  on  the  streel^ 
reftised  to  pay  his  assessment  on  the  ground  that  the  act  of  assem 
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bly  authorizing  the  improyements  was  unconstitatioiial  in  imposing 
local  assessments  for  improvements,  expressed  to  be  for  the  general, 
public  benefit.  The  act  of  assembly  was  passed  March  23,  18CC, 
and  is  as  follows : 

"  That  the  citj  of  Philadelphia  be  authorized  and  empowered  and  required 
to  occnp7  Broad  street,  in  the  city  of  Philadelphia,  for  ita  entire  length,  as  the 
same  is  now  opened  or  may  hereafter  be  opened,  and  from  curb  to  curb 
thereof,  except  as  hereinafter  provided,  for  the  uses  and  purposes  of  a  public 
drive,  carriage  way,  street  or  avenue,  and  to  improve  the  said  street,  or  por- 
tions thereof,  from  time  to  time,  and  in  whole  or  in  part,  with  such  mode  of 
pavement,  paving,  macadamizing,  graveling  or  other  roadway,  as  may,  in  the 
judgment  of  the  select  and  common  councils  of  said  city,  be  best  adapted  to 
and  for  the  uses  and  purposes  aforesaid ;  and  for  that  purpose  the  said  coun- 
cils shall  have,  and  are  hereby  authorized  to  enact,  such  ordinances  or  reaoln. 
tlons,  with  such  conditions  or  stipulations  as  may  require  the  cost  of  said 
improvements  to  be  paid  for  by  the  owners  of  property  abutting  upon  said 
street :  Provided,  that  so  much  of  Broad  street,  as  lies  between  Willow  and 
Prime  streets,  sliall  not  be  subject  to  the  operation  of  this  act  for  the  T>eriod 
of  three  years  from  the  passage  hereof." 

On  the  24th  of  October,  1868,  judgment  was  entered  for  the  plain* 
tiff,  and  damages  were  assessed  at  $4,462.14.  The  defendant  ap- 
lealed. 

C.  OuiUou  and  Porter^  for  plaintiff  in  error,  cited  Sharpless  t. 
Philadelphia^  9  Harris,  168 ;  Parker  v.  Cammonwealihy  6  Ban.  507; 
Molt  V.  Penna.  Railroad  Co^  6  Casey,  1 ;  Gaulfs  Appeal^  9  Casey, 
100 

W.  McMichael  and  D.  W.  Sellers^  for  defendant  in  error.  McMas- 
ters  V.  Commonwealth^  3  Watts,  292;  Hancock  Street^  6  Harris,  20; 
Commonwealth  v.  Woods,  8  Wright,  113. 

Sharswood,  J.  It  may  be  considered  as  a  point  fully  settled  and 
at  rest  in  this  State,  that  the  legislature  have  the  constitutional 
right  to  confer  upon  municipal  corporations  the  power  of  assessing 
the  cost  of  local  improvements  upon  the  properties  benefited.  It 
is  a  species  of  taxation ;  not  the  taking  of  private  property  by  virtue 
of  eminent  domain.  It  was  decided  in  McMasters  v.  Commonwealth^ 
8  Watts,  292,  that  in  the  opening  of  streets  in  a  town  or  city,  the 
damage  occasioned  to  some  of  the  lots  might  be  apportionfxl  and 
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•neesed  upon  others  in  the  neighborhood  improved  in  value  thereby. 
It  is  there  ussumed,  as  a  well-settled  principle,  employing  the  irords 
of  Chancellor  Walworth  in  Livbigston  v.  New  York^  8  Wend.  85, 
that  when  any  particular  county,  district  or  neighborhood  is  ezola- 
sively  benefited  by  a  public  improvement,  the  inhabitants  of  that 
district  may  be  taxed  for  the  whole  expense  of  the  im))rovement  and 
in  proportion  to  the  supposed  beneBt  received  by  each.  The  con- 
clusion seemed  logically  to  follow ;  for,  if  i  county,  district  or  town 
can  be  assessed  for  a  public  improvement  on  the  ground  that  they 
are  particularly  benefited,  there  can  be  no  constitutional  reason  to 
exempt  an  individual  from  assessment  on  the  same  principle.  It 
becomes  a  mere  question  of  expediency,  of  which  the  legislature  are 
the  competent  and  exclusive  judges,  and  not  of  right  The  doctrine 
is  again  asserted  in  PenUm^s  Petition^  7  Barr.  173 ;  and  in  tlie  sub- 
sequent case  of  The  extension  of  Hancock  etreei^  6  llarris,  26,  the 
constitutionality  of  such  an  exercise  of  the  taxing  power  was  de- 
clared to  be  no  longer  an  open  question. 

On  the  same  principle  the  validity  of  municipal  claims  assessing 
on  the  lots  fronting  upon  streets  their  due  share  of  the  cost  of 
grading,  curbing,  paving,  building  sewers  and  culverts,  and  laying 
water-pipes,  in  proportion  to  their  respective  fronts,  has  been  repeat- 
edly recognized,  and  the  liens  for  such  assessments  enforced.  Pen- 
nock  v.  Hoover,  6  Bawle,  291 ;  Tlie  Northern  Liberties  v.  St.  Johvle 
Church,  1  Harris,  104;  The  City  v.  Wistar,  11  Casey,  427;  Tlie 
CommonweaUh  v.  Woods,  S  Wright,  113;  Magee  v.  77ie  Common- 
wealthy  10  id.  358;  Wray  v.  T/ie  Mayor  etc.,  of  Pittsburg,  id.  365. 

These  cases  all  fall  strictly  within  the  rule  as  originally  enuncia- 
ted—  local  taxation  for  local  purposes — or,  as  it  has  been  elsewhere 
expressed,  taxation  on  the  benefits  conferred,  and  not  beyond  the 
extent  of  those  benefits.  There  is,  indeed,  no  clause  in  the  consti- 
tution of  Pennsylvania  which  restricts  the  power  of  taxation  in  the 
l^slature  as  is  to  be  found  in  the  constitutions  off  many  of  our 
sister  States.  Yet  it  must  be  confessed  that  there  are  necessary  lim- 
its to  it  in  the  very  nature  of  the  subject  It  is  very  clear  that  the 
taxing  power  cannot  be  used  in  violation  of  provisions  in  the  Bill  of 
Rights,  every  thing  in  which  is  '^  excepted  out  of  the  general  powers 
of  government,  and  shall  forever  remain  inviolate."  There  is  no 
case  to  be  found  in  this  State, — nor,  as  I  believe,  after  a  very  thorough 
Tesearch,  in  any  other — with  limitations  in  the  constitution  or  wiin- 
•Qt  them — in  which  it  has  been  held  that  the  legislature,  by  virtue 
Vol.  m.— 78 
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merely  of  its  general  powers,  can  leyy,  or  authorize  a  municipality 
to  levy,  a  local  tax  for  general  purposes.  I  shall  have  a  word  to  Bay 
presently  of  two  or  three  of  our  cases  which  are  supposed  to  coun-' 
tenance  such  an  idea.  It  may  be  shown  logically,  and  that  without 
difficulty,  that  such  a  doctrine  lands  us  in  this  absurd  proposition : 
That  the  whole  expenses  of  government,  general  and  local,  may  be 
laid  upon  the  shoulders  of  one  man,  if  one  could  be  found  able  to 
bear  such  a  burden.  A  conclusion  so  monstrous  shows  that  the 
premises  must  be  wrong.  Such  a  measure  would  not  be  taxation, 
but  confiscation.  That  can  only  be  the  consequence  of  attainder 
for  crime,  and  not  even  then  to  its  fall  extent,  for  there  can  be  no 
forfeiture  of  estate  to  the  commonwealth  except  during  the  life  of 
the  offender.  It  is  well  remarked  by  Chief  Justice  Bobebtson,  of 
Kentucky,  under  a  constitution  without  restraint  on  the  legislative 
power  of  taxation:  ^' An  exact  equalization  of  the  burden  of  tax-* 
ation  is  unattainable  and  Utopian.  But,  still,  there  are  well-defined 
limits  within  which  the  practical  equality  of  the  constitution  may 
be  preserved,  and  which,  therefore,  should  be  deemed  impassable 
barriers  to  legislative  powers.  ♦  ♦  The  legislature  in  the  plenti- 
tude  of  its  taxing  power,  cannot  have  constitutional  authority  to 
exact  from  one  citizen,  or  even  one  county,  the  entire  revenue  of  the 
whole  commonwealth.  Such  an  exaction,  by  whatever  name  the 
legislature  might  choose  to  call  it,  would  not  be  a  tax,  but  would 
undoubtedly  be  the  taking  of  private  property  for  public  use,  and 
which  could  not  be  done  constitutionally  without  the  consent  of  the 
owner  or  owners,  and  without  retribution  of  the  value  in  money.'* 
Lexington  v.  McQuillan's  Heirs,  9  Dana,  513.  **  A  legislative  act," 
says  Chief  Justice  Beasley,  of  New  Jersey,  ^^authorizing  the  build- 
ing of  a  public  bridge  and  directing  the  expenses  to  be  assessed  on 
A.,  B.  and  C,  such  persons  not  being  in  any  way  peculiarly  benefited 
by  such  structure,  would  not  be  an  act  of  taxation,  but  a  condem- 
nation of  so  much  of  the  money  of  the  person  designated  to  a  pub- 
lic use.**  The  Tide-water  Company  v.  Carter,  3  C.  R  Green,  518. 
**The  whole  of  the  public  burden,**  says  Chief  Justice  Black, 
<<  cannot  be  thrown  on  a  single  individual  under  pretense  of  taxing 
him,  nor  can  one  county  be  taxed  to  pay  the  debts  of  another,  nor 
one  portion  of  the  State  to  pay  the  debts  of  the  whole  State.  These 
things  are  not  excepted  from  the  powers  of  the  legislature,  because 
they  did  not  pass  to  the  assembly  by  the  general  grant  of  legislativb 
power.    A  prohibition  was  not  necessary.    An  act  of  assembly  oom« 
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manding  or  aathorizing  them  to  be  done,  would  not  be  a  law,  but 
«Q  attempt  to  pronounce  judicial  sentence,  order  or  decree.  Sharp* 
legs  y.  The  Mayor  of  Philadelphia,  9  Harris,  168.  It  is  said  that 
the  line  of  distinction  between  the  right  of  taxation  and  the  right 
of  eminent  domain  is  clear  and  well  defined.  Taxation  exacts 
money  or  services  from  individuals,  as  and  for  their  respective  shares 
of  contribution  to  any  public  burden.  Private  property,  taken  for 
public  use  by  right  of  eminent  domain  is  taken,  not  as  the  owner's 
shiure  or  contribution  to  a  public  burden,  but  as  so  much  beyond 
his  share.  The  People  ex  rel  Oriffin  v.  Brooklyn,  4  Oomst  419.  It 
has  been  said  by  Judge  Field,  of  California,  now  on  the  bench  of 
the  supreme  court  of  the  United  States,  that  ^  money  is  not  that 
species  of  property  which  the  sovereign  authority  can  authorize  to 
be  taken  in  the  exercise  of  its  right  of  eminent  domain.  That 
right  can  be  exercised  only  with  reference  to  other  property  than 
money,  for  the -property  taken  is  to  be  the  subject  of  compensation 
m  money  itself;  and  the  general  doctrine  of  the  authorities  of  the 
present  day  is,  that  the  compensation  must  be  made,  or  a  fund 
provided  for  it,  in  advance."  Burnett  v.  Sacramento,  12  Cal.  76. 
I  am  not  able,  and  do  not  feel  disposed,  to  enter  the  lists  upon  such 
a  questdon,  but  it  does  seem  to  me  that  there  may  be  occasions  in 
which  money  may  be  taken  by  the  State  in  the  exercise  of  its 
transcendental  right  of  eminent  domain.  Such  would  be  the  case 
of  a  pressing  and  immediate  necessity,  as  in  the  event  of  invasion 
by  a  public  enemy,  or  some  great  calamity,  as  famine  or  pestilence, 
contributions  could  be  levied  on  banks,  corporations  or  individuals. 
Tlie  obligation  of  compensation  is  not  immediate.  It  is  required 
only  that  provision  should  be  made  for  compensation  in  the  future. 
Judge  RuoGLES  confines  the  right  to  exact  money  by  virtue  of  the 
eminent  domain,  to  the  case  where  it  is  for  the  use  of  the  State  at 
large  in  time  of  war.  Tlie  People  ex  reL  Oriffin  v.  Brooklyn,  4 
Comst.  419.  I  cannot  see  that  there  is  any  such  liecessary  limita- 
tion. The  public  necessity  which  gives  rise  to  it  prevents  its  being 
restrained  by  any  limitations  as  to  either  subject  or  occasion.  In 
truth  it  matters  not  whether  an  assessment  upon  an  individual  or  a 
class  of  individuals  for  a  general,  and  not  a  mere  local  purpose,  be 
regarded  as  an  act  of  confiscation  —  a  judicial  sentence  or  rescript, 
or  a  taking  of  private  property  for  public  use  without  compensa* 
tion — in  any  aspect  it  transcends  the  power  of  the  legislature,  and 
is  void.    I  regard  it  as  a  forced  contribution.    If  the  sovereigp 
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breaks  open  the  strong-box  of  an  indiTidaal  or  corporation  and 
takes  out  money,  or,  if  not  being  paid  on  demand,  he  seizes  and 
sells  the  lands  or  goods  of  the  subject,  it  looks  to  me  very  much  like 
a  direct  taking  of  private  property  for  public  use.  It  certainly  can- 
not alter  the  case  to  call  it  taxation.  Whenever  a  local  assessment 
upon  an  individual  is  not  grounded  upon,  and  measured  by,  the 
extent  of  his  particular  benefit,  it  \b  pro  tantoy  a  taking  of  his  pri- 
vate property  for  public  use  without  any  provision  for  compensa- 
tion. That  clause  in  the  Declaration  of  High ts  is,  indeed,  the  sheei^ 
anchor  of  private  property,  the  security  of  which  against  the  gov- 
ernment, as  well  as  all  others,  is  intended  in  the  first  section  of  the 
ninth  article:  ''All  men  have  certain  inherent  and  indefeasible 
rights,  among  which  are  those  of  enjoying  and  defending  life  and 
liberty,  of  acquiring,  possessing  and  protecting  property  and  repu- 
tation, and  of  pursuing  their  own  happiness.'^  The  dollar  which 
the  poor  man  has  earned  by  the  sweat- of  his  brow — the  fortune 
which  a  rich  man  has  inherited  from  his  ancestors — stand  on  the 
same  rock,  and  are  surrounded  and  protected  by  the  same  barrier. 
Invested  for  comfort  and  assurance  against  want  in  sickness  or  old 
age,  or  cherished  as  a  provision  for  widow  or  orphan  after  he  ha« 
gone,  it  is  a  right  which  it  is  despotism  to  take  from  him,  except 
for  the  necessary  purposes  of  government  by  equal  and  just  taxa> 
tion.  It  is  none  the  less  so  if  it  be  the  act  of  the  hydra-headed 
monster,  a  municipal  majority,  or  that  of  a  single  autocrat  It 
is  the  solemn  duty  of  the  judiciary,  under  our  constitution, 
to  guard  and  protect  this  right  of  property,  as  well  from  indirect 
attacks  under  any  specious  pretext,  as  Ih>m  open  and  palpable  in- 
vasion. ''  There  being,''  says  Chief  Justice  Marshall,  of  Ken- 
tucky, ^  no  express  constitutional  declaration  or  prohibition  directly 
applicable  to  the  powers  or  subject  of  taxation,  and  none  which,  in 
terms,  secure  equality  or  uniformity  in  the  distribution  of  public 
burdens,  either  general  or  local,  there  is  no  clause  to  which  the 
citizen  can,  with  certainty,  appeal  for  protection  against  an  oppres- 
sive and  ruinous  discrimination,  under  color  of  the  taxing  power, 
unless  it  be  that  which  prohibits  the  taking  of  private  property  for 
public  use  without  compensation.  *  *  This  is  the  great  conser- 
vative principle  of  the  constitution,  by  which  the  rights  of  private 
property  are  to  be  preserved  from  violation  under  public  authority; 
and  we  should  feel  bound  to  give  it,  as  has  heretofore  been  done,  j 
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liberal  oonstraotion  for  the  attainment  of  so  important  and  yaluaUe 
an  object^    Cheany  v.  Mauser,  9  B.  Mon.  341 

It  may  be  said  that  Sharpleas  v.  The  Mayor  of  Philadelphia,  9 
liar.  147,  and  Kirby  t.  SJmw,  7  id.  258,  are  irreconcilable  with 
the  reasoning  employed  in  this  opinion.  As  to  the  first  of  theee 
oases  it  is  now  practically  unimportant,  because  it  has  been  in  effect 
reyersed  by  the  seventh  section  of  the  first  amendment  of  the  con* 
stitntion  of  1857.  It  has  been  seen  that  it  recognizes  that  there 
are  limits  to  thi*  taxing  power  such  as  are  here  contended  for;  and 
the  only  doubt  can  be  whether  the  rule  was  rightly  applied.  As  to 
Kirby  y.  Shaw,  although  a  case  on  the  yery  yerge  of  the  principle 
which  is  established — local  taxation  for  local  purposes — and  there 
are  some  generalizations  in  the  judgment  as  pronounced  by  Chief 
Justice  GiBSOK  by  Geut  too  broad,  yet  ultimately  it  is  put  on  the 
ground  of  peculiar  benefit  **  The  advantage  of  a  county  town,** 
says  he,  '^  are  too  well  appreciated  not  to  make  every  village  use  all 
its  exertions  to  have  a  court-house  provided  for  its  benefit  and  con- 
venience. Without  a  court-house  to  replace  the  burnt  one,  To* 
wanda  could  not  have  remained  the  seat  of  justice ;  and  as  its  inhab- 
itants profited  by,  not  only  the  disbursements  of  the  tax  among 
them,  but  a  permanent  increase  of  their  business  and  an  appnicia- 
tion  of  their  property,  they  were  morally  bound  to  contribution. 
It  was  for  the  legislature  to  fix  the  proportion,  and  we  have  neither 
a  right  or  disposition  to  question  their  justice.'*  Here,  too,  the 
only  real  question  would  seem  to  be  as  to  the  application  of  the 
principle.  Kirby  v.  SJiaw  has  been  since  followed  by  this  court  in 
the  case  of  the  South  Street  Bridge.  Tlie  City  of  Philadelphia  v. 
Field  ei  aL  (July  2d,  1868),  a  judgment  in  which  the  chief  justice 
and  myself  were  unable  to  concur. 

Assesments  on  property  peculiarly  benefited  by  local  improve- 
ments, and  in  consideration  of  such  benefit,  are  constitutional  — 
thus  far  have  the  judicial  decisions  in  this  and  other  States  gone, 
and  no  fhrther.  A  few  only  of  the  leading  cases  need  be  cited. 
In  tlie  matter  of  Canal  street,  11  Wend.  155 ;  Hill  v.  Higdon,  5 
Ohio  (N.  S.)  243 ;  Stryker  v.  KeUy,  7  UiD,  9, 23 ;  S.  0.,  2  Denio,  323 ; 
Ooddard,  petitioner,  16  Pick.  504;  Lowell  v.  Headly,  8  Meta  180; 
Oarret  v.  City  of  St.  Louis,  56  Mo.  505;  Anderson  v.  KerUf 
Draining,  14  Ind.  199;  Sanborn  v.  Rice  County,  9  Minn.  273; 
Weeks  v.  City  of  Milwaukee,  10  Wis.  242;  Creigton  v.  Manoon^ 
27  Cal.  613 ;  Tide   Water  Company  v.  Coster,  3  0.  E.  Green,  54 
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518.  Undonbtedlyy  the  power  of  taxation  is  not  to  be  rigidly 
scanned.  Every  presomption  is  to  be  made  in  its  fiftYor.  If  the 
case  is  within  the  principle,  the  proportion  of  contribution  and 
other  details  are  within  the  discretion  of  the  taxing  power.  We 
may  say  with  Judge  PEOKy  of  Ohio :  ^^It  is  quite  true  that  the  right 
to  impose  such  special  taxes  is  based  upon  a  presumed  equiyalent, 
but  it  by  no  means  follows  that  there  must  be  in  fact  such  ftdl 
equivalent  in  every  instance,  or  that  its  absence  will  render  the  as- 
sessment invalid.  The  rule  of  apportionment,  whether  by  the  front 
foot  or  a  percentage  upon  the  assessed  valuation,  must  be  uniform, 
affecting  all  the  owners  and  all  the  property  abutting  on  the  street 
alike.'*  Northern  Indiana  Railroad  Co.  v.  Connetty,  10  Ohio 
(N.  S.)  159.  Or,  as  in  our  own  case  of  CommonweaUh  v.  Woods,  8 
Wright,  113,  where  it  was  held,  in  an  instance  unquestionably 
within  the  general  principle,  that  the  assessment  when  made  in 
pursuance  of  law  is  final  and  conclusive,  and  cannot  again  be  re- 
viewed by  any  other  tribunal.  On  the  examination  of  the  cases  I 
have  found  two  in  which  it  was  attempted,  though  fortunately  with- 
out success,  to  make  the  owners  personally  liable  for  assessments 
beyond  the  value  of  their  lots,  cases  which  show  how  dangerous 
and  liable  to  abuse  is  this  power  of  special  taxation  with  all  the 
guards  which  can  be  thrown  around  it  In  the  matter  of  Canal 
street,  11  Wend.  155,  the  court  say:  ^^In  this  case  it  is  assumed  and 
not  contradicted  that  many  individuals  will  be  ruined  if  compeUed 
to  pay  the  assessments,  for  which  they  are  liable."  In  Creighton  v. 
Manson,  27  CaL  613,  the  lot  in  question,  before  the  grading  of 
the  street,  for  which  the  assessment  was  claimed,  was  appraised  for 
revenue  purposes  at  $1,400.  It  was  rendered  wotthless  by  the  grad- 
ing; yet  the  attempt  was  made  to  make  the  owners  personally 
liable  for  its  assessment,  which  was  $1,989.54 

It  remains  to  apply  these  principles  to  the  case  presented  «to  us 
upon  this  record.  The  original  paving  of  a  street  brings  the 
property  bounding  upon  it  into  the  market  as  building  lots.  Before 
that,  it  is  a  road,  not  a  street.  It  is  therefore  a  local  improvement^ 
with  benefits  almost  exclusively  peculiar  to  the  adjoining  properties. 
Such  a  case  is  clearly  within  the  principle  of  assessing  tiie  cost  on 
the  lots  lying  upon  it  Perhaps  no  fiEurer  rule  can  be  adopted  than 
the  proportion  of  feet  front,  although  there  must  be  some  inequali- 
ties if  the  lots  differ  in  situation  and  depth.  Appraising  their 
market  values,  and  fixing  the  proportion  according  to  these,  is  a 
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plan  open  to  &Toritism  or  cormption^  and  other  objections.  No 
system  of  taxation  which  the  wit  of  man  ever  devised  has  been 
found  perfectly  equal  But  when  a  street  is  once  opened  and  payed^ 
thus  assimilated  with  the  rest  of  the  city  and  made  a  part  of  it,  all 
the  particular  benefits  to  the  locality  derived  from  the  improvements 
have  been  received  and  enjoyed.  Bepairing  streets  is  as  much  a 
part  of  the  ordinary  duties  of  the  municipality — for  the  general 
good — as  cleanings  watching  and  lighting.  It  would  lead  to  mon- 
strous injustice  and  inequality  should  such  general  expenses  be  pro- 
vided for  by  local  assessments. 

This  case  indeed  is  still  clearer  than  that  which  I  have  put  of  a 
simple  repairing.  Broad  street,  in  front  of  the  lot  of  the  plaintiff 
in  error,  was  paved  only  a  few  years  ago  In  the  ordinary  way  in 
which  all  the  other  streets  of  the  city  have  been  paved — with  cobble 
stones — and  whatever  advantage  there  was  in  his  owning  property 
on  so  wide  and  handsome  a  street  was  paid  for  by  him  in  the 
increased  cost  assessed  upon  him  for  the  paving.  Without  any  pre- 
tense that  it  has  been  worn  out  and  required  to  be  replaced  by 
another,  it  was  torn  up,  and  a  new  and  very  expensive  wooden  pave- 
ment substituted.  The  plaintiff  in  error  did  not  remain  silent.  He 
protested  and  remonstrated,  and  filed  a  bill  in  equity  to  restrain 
the  work  before  it  began.  The  city  and  their  contractors  can  plead 
no  equity  against  him.  It  is  said  that  it  was  all  for  his  interest 
But  whether  he  was  mistaken  or  not  as  to  his  own  interest,  he  was 
the  judge  of  that,  not  this  court  The  caae  is  not  to  be  decided 
upon  any  particular  results  in  this  instance,  but  on  general  prin- 
ciples which  can  work  witii  safety  and  advantage  to  the  pubUc  in 
all  other  oases.  Mr.  Hammett  may  have  been  specially  benefited; 
though  we  have  no  evidence  of  that  on  this  record,  and  we  have  no 
right  to  consider  evidence  derived  from  any  other  source,  but  the 
next  experiment  maybe  unsuccessful  and  ruinous.  It  was  well  said 
by  the  court  in  The  People  ex  reL  Poet  v.  Brooklyn,  6  Barb.  209: 
^  If  it  be  true  that  certain  individuals  are  so  greatiy  benefited,  they 
will  be  quite  as  apt  to  discover  where  their  interests  lie  as  the  com- 
mon council;  and  if  their  lands  are  to  be  so  much  enhanced  in 
value,  they  will,  by  their  contributions,  enable  the  authorities  to 
perform  the  work  at  a  very  trifling  expense  to  the  city  at  large.^ 
llie  object  of  this  improvement  is  not  to  bring  or  keep  Broad  street 
AS  all  the  other  streets  within  the  built-up  portions  of  the  dty  are 
kept,  for  the  advantage  and  comfort  of  those  who  live  upon  it,  and 
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for  ordinary  business  and  travel,  but  to  make  a  great  public  drive 
—  a  pleasure  ground — along  which  elegant  equipages  may  disport 
of  an  afternoon.  We  need  look  no  furtner  than  the  preamble  of  the 
act  authoiizing  the  iraproyement  of  Broad  street,  passed  March  23, 
1860  (Pamph.  L.  299),  for  evidence  that  it  is  for  the  general  public 
good,  not  for  mere  peculiar  local  benefit  It  states  it  to  be  '^  for  the 
uses  and  puqioses  of  the  public,  and  the  benefits  and  advantages 
which  will  inure  to  them  by  making  and  forever  maiutaiuing 
Broad  street,  in  the  city  of  Philadelphia,  for  its  entire  length  as  the 
same  is  now  opened,  or  may  hereafter  be  opened,  the  principal 
avenue  of  the  said  city.''  Thus  we  have  special  taxation  authorized, 
for  an  object,  avowed  on  the  face  of  the  act  to  be  general  and  not 
local,  which  relieves  the  case  of  all  diflSculty  as  to  the  fact  W^ 
have  only  to  advance  the  project  a  few  steps  further  to  see  how  pre- 
posterous is  the  idea  of  paying  for  such  an  improvement  by  assess- 
ments. In  the  natural  course  of  things*  we  may  expect  tliat  it  will 
be  proposed  to  adorn  this  principal  avenue  with  monuments,  statu- 
ary and  fountains.  Will  their  cost  be  provided  for  in  the  same  way  t 
liow  much  does  this  plan  differ  from  a  proposition  to  enx^t  new 
public  building  on  Independence  Square,  and  assess  the  cost  on  the 
lots  situated  on  the  neighboring  streets?  On  the  same  principle^ 
lots  on  the  public  squares  could  be  assessed  to  pay  for  any  new 
project  to  beautify  and  adorn  them,  no  matter  how  great  the 
expense.  It  might  be  argued  with  equal  plausibility  that  their 
value  was  increased  by  the  improvement  We  must  say  at  some 
time  to  this  tide  of  special  taxation,  thus  far  shalt  thou  go  and  no 
farther.  To  our  own  decisions,  as  far  as  they  have  gone,  we  meac 
to  adhere,  but  we  are  now  asked  to  take  a  step  much  in  advance  of 
them.  This  we  would  not  be  justified,  by  the  principles  of  the  con- 
stitution, in  doing. 

Local  assessments  can  only  be  constitutional  when  imposed  tc 
pay  for  local  improvements,  clearly  conferring  special  benefits  on 
the  properties  assessed,  and  to  the  extent  of  those  benefit&  They 
cannot  be  So  imposed  when  the  improvement  is  either  expressed,  or 
appears  to  be  for  general  public  benefit 

There  have  been  several  other  points  raised  and  discussed  on  this 
record,  but  we  are  not  obliged  to  consider  them,  and  as  the  concla- 
don  at  which  we  have  arrived  that  the  act  of  assembly  of  March  23, 
1866,  so  far  as  it  authorizes  the  councils  of  the  city  of  Philadelphia 
^  to  enact  such  ordinances  or  resolutions  with  such  conditions  or 


Digitized  by 


Google 


JANUAEY  TEEM,  1870.  625 

Beck  y.  Parker. 

rtipnlations  as  may  require  the  cost  of  said  improyements  to  be  paid 
for  by  the  owners  of  property  abutting  on  said  street,"  is  unconsti- 
tutional and  yoid,  disposes  of  the  whole  case,  it  is  unnecessary  to 
discuss  any  other.  / 

JudgvMtU  rwerM^d. 

Ubad,  J^  deliyered  a  dissenting  opinion. 

Williams,  J.,  also  dissented. 


Bbok,  appellant,  y.  Pabkxb. 

(66Peiiii.St.S0i.) 
AMdgnmmU  for  b&neftt  of  creditors — bankrupt  Um»» 

A  eredStor  of  P.  commenced  an  action  against  him  in  1869.  P.  then  made  an 
aeeignment  for  the  benefit  of  his  creditors,  and  sabeequentlythe  action  was 
prosecuted  to  judgment,  ffeid,  that  the  United  States  bankrupt  law  of 
1867  had  no  efGact  upon  the  assignment,  and  that  it  was  yalid  under  the  law 
ol  Pennsylyania  as  against  the  judgment-creditor  who  leyled  on  the  assigned 
propertj  under  his  judgment. 

Feigned  isssue  under  the  sheriff's  interpleader  act,  Parker,  plain- 
tiff and  claimant,  Beck  et  al^  defendants,  to  determine  the  right  of 
possession  of  property  leyied  upon  under  a  judgment  obtained  by 
defendants  against  Perkins,  the  assignor  of  the  property  to  plaintiff. 
The  action  in  which  the  judgment  was  recoyered  was  commenced 
September  23, 1869.  The  assignment  of  the  property  to  plaintiff 
was  for  the  benefit  of  Perkins'  creditors  and  was  made  October  11. 
Judgment  in  the  action  was  obtained  October  13.  The  execution 
was  issued ;  the  assigned  property  was  leyied  on ;  and  the  assignee, 
Parker,  now  plaintiff,  claimed  the  property.  On  the  trial  defendants 
offered  to  proye,  by  a  witness,  that,  after  the  assignment  to  Parker, 
Perkins  had  made  another  assignment  of  the  same  property  and  ante- 
dating the  first  assignment,  to  witness  and  others,  with  the  yiew  of 
giying  them  a  preference  oyer  other  creditors,  and  that  this  was 
done  in  pursuance  of  an  agreement  made  between  witness  and  said 
Perkins  preyious  to  the  first  assignment.  This  eyidence  was  offered 
to  show  that  the  assignment  was  in  fraud  of  Perkins'  crieditors;  but 
Vol.  III.— 79 
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it  was  rejected,  and  exceptions  were  sealed.  The  defendants  asked 
the  court  to  charge  that  the  United  States  bankrupt  law  of  1867  in 
effect  nullified  State  insolvent  laws  and  rendered  this  assignment^ 
made  in  pursuance  of  Pennsylvania  statutes,  void.  The  court  r&- 
fuded  so  to  charge ;  the  verdict  was  for  plaintiff';,  and  defendant  ap- 
pealed. 

H.  C.  Parsons  and  R.  P.  Allen,  for  plain tifffe  in  error,  cited  Golden 
V.  Prince^  3  Wash.  C.  C.  313 ;  Sturgis  v.  Crowninshield,  4  Wheat. 
122 ;  Ogden  v.  Saunders,  12  id.  273 ;  1  Kent's  Com.  390, 391 ;  Maris 
V.  Duron,  1  Brewst  429 ;  Earnest  Case,  2  Story,  322 ;  Oriswold  v. 
Pratt,  9  Mete.  (Mass.)  163 ;  Parsons  on  Cont  445 ;  Story  on  the 
Constitution,  1107 ;  Bankrupt  Act  of  March  2, 1867. 

W.  H.  Armstrong  and  S.  Linn,  for  defendants  in  error,  cited  Zie- 
genfusi  Case,  2  Ired.  464 ;  LangUy  v.  Perry,  W.  S.  C.  0.  South- 
em  Disi  of  Ohio,  8  Am.  Law  Beg.  427 ;  Sedgwick  y.  Place,  1  Bank- 
rupt Reg.  204 ;  HawUnff  Appeal,  8  Am.  Law  Beg.  205 ;  PeOrnam 
V.  Hart,  1  Barr,  263. 

Shabswood,  J.  The  important  question  which  has  been  agita- 
ted,  whether  the  enactment  of  a  uniform  law  on  the  subject  of  bank* 
*  ruptcy  by  the  congress,  of  the  United  States,  ipso  facto  suspends  the 
operation  of  the  insolvent  laws  of  the  different  States,  does  not  arise 
in  this  case.  A  yoluntary  assignment,  by  a  debtor  in  failing  cir- 
cumstances, to  a  trustee,  for  the  benefit  of  creditors,  does  not  depend 
for  its  validity  upon  any  statute,  and  the  acts  of  assembly  which 
have  been  passed  to  regulate  it,  which  require  it  to  be  recorded, 
which  compel  the  assignee  to  file  an  inventory  and  appndaemeut^ 
and  to  give  security,  and  which  provide  for  the  settlement  of  his  ac- 
counts and  the  distribution  of  the  assets,  are  no  parts  of  the  insolvent 
laws.  The  effect  of  such  assignment  is  not  to  discharge  the  assignor 
from  his  debts,  or  to  relieve  him  from  liability  to  imprisonmcut» 
except  incidentally  under  the  act  providing  for  the  abolishment  of 
imprisonment  for  debt.  Where  no  preference  is  given — and  none 
can  be  effectually  given  under  our  act  of  April  17, 1843  (Pamph.  L. 
273),  except  for  the  payment  of  wages  of  labor  —  such  assignments 
secure  the  equal  distribution  of  all  the  property  of  a  debtor,  pro  ratOy 
among  his  creditors,  and  are  not  contrary  to  tiie  spirit  of  the  bank- 
rupt act    To  hold  them  to  be  void  in  a  contest  with  execntioik 
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creditors,  would  be  to  give  preferences,  instead  of  preventing  them. 
The  answers  of  the  learned  judge  below  to  the  defendants'  points 
were  therefore  correct 

The  remaining  assignments  of  error  complain  of  the  rejection  of 
five  several  offers  of  evidence  by  the  defendants,  all  of  which,  how- 
ever, depend  upon  the  same  principle.  It  was  proposed  to  prove 
that,  in  pursuance  of  an  understanding  or  promise  before  the  assign- 
ment, the  assignor  had,  after  its  date,  fraudulently  executed  and 
antedated  an  agreement  to  deliver  to  one  of  his  creditors  certain 
articles  of  propertji,  which  had  passed  under  the  assignment,  and 
had  actually  delivered  them  as  a  preference  or  security  for  his  indebt- 
edness. It  was  not  offered  to  show  that  the  assignee  was  any  party 
to  this  fraud,  and  surely  no  acts  of  the  assignor,  after  the  assign- 
ment, can  invalidate  it,  or  afford  any  evidence  from  which  fraud  in 
fact  can  be  legitimately  inferred.  When  a  conveyance  is  not  fraud- 
ulent at  the  time  of  the  making  of  it,  it  shall  never  be  smd  to  bo 
fraudulent  for  any  matter,  ex /h)«/  facto,  Shepp.  Touchst  67.  The 
agreement  and  delivery  proposed  to  be  proved  were  clearly  of  no 
avail  to  accomplish  the  object  alleged  to  have  been  intended.  These 
offers,  therefore,  were  rightfully  rejected. 

Judgnunt  aftrmetL 
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Ka.y,  appellant,  y.  Psii^ksylyania  Sailboad  Oompakt. 

(66Peim.8t.tW.) 

BaUroad  company — ir^uries  to  infaM — negligence — meaewre  qfdaimagf, 

A  child,  nineteen  months  old,  strayed  from  its  mother  to  the  railroad  track  of 
the  Pennsylvania  Railroad  Company,  and  was  run  over  by  a  car,  wliich  had 
been  detached  from  the  engine  and  sent  around  a  carve,  on  a  slight  down 
grade,  unattended  by  a  brakesman.  The  track  where  the  child  was  injnred  ran 
through  a  lot  which  the  public  had  been  permitted,  by  the  railroad  com- 
pany, to  use  freely.  In  an  action  to  recover  for  the  ii^uries  received  by, the 
child  the  Judge  took  the  question  of  negligence  away  from  the  Jury  and 
charged  that  no  more  than  $3,000  could  be  recovered  by  reason  of  the  limit 
in  the  act  of  assembly  of  1868.  The  ii^ury  happened  in  1864  and  this  action 
was  conmienced  in  1866.  Held  (1)  that,  as  in  this  case  the  negli«:ence  alleged 
consisted  of  a  positive  act  of  carelessness  in  sending  a  car  around  a  curve 
out  of  sight,  on  a  descending  grade,  at  a  place  where  persons  might  be 
expected  to  be,  from  the  permissive  use  suffered  by  the  company,  the  quet 
tion  of  negligence  was  for  the  jury ;  (2)  that  the  child  was  incapable  of  con 
tributory  negligence,  and  (3)  that  as  the  act  of  1868  was  retrospective  as  to 
this  case,  and,  therefore,  inoperative,  full  compensation  should  be  rendered 
for  the  injury. 

Acnoiir  by  Lizzie  Eay  (by  her  next  friend  Allen  Kay)  against 
the  Pennsylvania  Railroad  Company,  to  recoyer  for  injuries  sog- 
tained  by  Lizzie,  a  child  nineteen  months  old,  from  the  alleged  neg- 
ligence of  defendants.  The  injury  occurred  July  3, 1864 ;  and  this 
action  was  brought  October  15, 1866.  The  facts  are  stated  in  the 
opinion.  At  the  trial  the  judge  reserved  the  right  to  enter  judg- 
ment for  the  defendant,  non  obstante  veredicto ;  and  charged  that 
the  damages  must  be  limited  to  $3,000,  in  pursuance  of  the  act  of 
assembly  of  April  4,  1868,  section  2.  The  jury  rendered  a  verdict 
of  18,000 ;  but  the  judgment  was  entered  for  defendants  non  obstante 
veredicto.    Plaintiff  appealed. 

W.  H.  Armstrong  and  8.  Linn^  forplaintiflb  in  error.  It  is  admia- 
sible,  in  such  an  action,  to  prove  negligence.  1  Bed£  on  RaiL  55^  af 
seq.  Negligence  is  a  question  for  the  jury.  Pierce  on  RaiL  288 ; 
Huyett  V.  Hie  Railroad  Company^  11  Harr.  373 ;  Railroad  Company 
V.  Doak,  2  P.  F.  Smith,  379;  Shearm.  &  Red£  on  NegL  9, 10,  and 
note  2;  P.  £  R.  Railroad  Co.  v.  Spearen,  11  Wright,  300 ;  Frankford 
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S  B.  Turnpike  v.  Phila.  it  Trenton  Railroad^  4  P.  F.  Smith,  350; 
Smith  V.  (y  Connor,  12  Wright,  218 ;  Ranch  v.  Lloydy  7  Casey,  358; 
Penru  Railroad  v.  Kelleyy  id.  372 ;  Mangam  r.  Brooklyn  Railroad,  36 
Barb.  230;  Shearm.  &  Bed£  on  Negl.,  §§  48-52 ;  Chiles  v.  Drake,  2 
Mete.  (Ky.)  149 ;  Barrett  v.  Midland  Railway  Co.,  1  Poster  &  Pinl. 
361 ;  Reg.  v.  ^ro*«,  id.  514 ;  Bateman  v.  ^/wo*,  18  Q.  B.  870 ;  Glenn 
on  High.  135 ;  British  Mus.  v.  Mnnis,  5  C.  &  P.  460.  The  cause  of 
action  arose  July,  1864 ;  the  act  of  1868  could  not  divest  it  Const* 
IT.  8.  art.  1,  §  10;  Const  Penn.  art  9,  §§  11,  17;  Bedford  v. 
ShiUing,  4  S.  &  R.  401 ;  Dash  v.  Van  Kleck,  7  Johns.  477 ;  Tillman 
V.  Lansing,  4  id.  45 ;  Kenyon  v.  Stewart,  8  Wright,  192 ;  Gordon  v« 
Ingram,  1  Qraut,  152 ;  Jackson  y.  Lamphire,  3  Pet  280 ;  Dartmouth 
College  v.  Woodward,  4  Wheat  518;  Green  v.  Biddh,  8  id.  1; 
Branson  v.  Kinzie,  1  How.  311;  McCracken  y.  Hayward,  2  id* 
608;  ifiwi^M  y.  Rennaker,  3  Meta  (Ky.)  258;  2i&or»  y.  St.  IVan* 
eisco,  4  CaL  127 ;  Nelson  y.  Jefferson,  13  Iowa,  181 :  Smith's  Const 
Law,  §366,  and  cases  cited,  §  149  et  seq.;  Sedgwick  on  Stat  and 
Const  Law,  413. 

H.  G.  Parsons  and  ff.  T.  HeardsUy,  for  defendants  in  error. 
Plaintiff  was  chargeable  with  the  parents'  negligence.  Ranch  y.  Lloydy 
7  Casey,  371 ;  Shearm.  &  Redf.  on  NegL  51 ;  Balfour  y.  Baird,  30  Jur. 
124;  Railroad  y.  Spearin,  11  Wright,  303;  Railroad  y.  Hummel,  8 
id.  377. 

AoKEW,  J.  In  giving  judgment  for  the  defendants,  non  obstanU 
veredicto,  the  learned  judge  took  the  question  of  negligence  away 
from  the  jury.  He  did  this  by  deciding  that  the  railroad  company 
was  in  the  lawful  use  of  its  track,  and  that  the  plaintiff  was  a  tres^ 
passer.  This  left  out  of  view  two  aspects  of  the  case  to  be  found  in 
the  evidence — the  public  use  of  the  ground  permitted  by  the  com- 
pany, and  the  manner  of  the  accident  The  gi'ound  was  a  large 
open  lot  traversed  by  railroad  sidings  and  a  canal  basin.  It  was 
leased  by  the  defendants  from  another  railroad  company  which  used 
it  for  the  purpose  of  piling  and  loading  lumber;  the  railroad  tracks 
and  canal  basin  being  nearly  parallel  and  in  close  proximity.  The 
lot  lay  in  Williamsport,  adjacent  to  large  saw-miUs,  wheie  an  im* 
mense  lumbering  business  is  done.  In  consequence  of  this  business; 
teams  were  crossing  the  lot,  and  hands  engaged  in  handling  the 
lumber,  and  the  public  were  permitted  to  pass  to  and  fro  upon  it,  and: 
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along  the  track  where  the  accident  happened,  a  well  worn  foot-path 
was  plainly  yisible. 

Children  were  often  to  be  fonnd  there.  The  riding  upon  which 
the  plaintiff  was  injured  left  the  main  lumber  track  and  followed  the 
blind  of  the  canal  barin,  curving  conriderably  at  this  point  The 
plaintiff,  a  chUd  but  nineteen  months  old,  lived  with  her  parents  in 
a  small  shanty  on  this  lot,  occupied  without  objection  by  the  railroad 
company,  and  lying  between  the  main  track  and  siding,  at  about 
one  hundred  and  forty-two  feet  from  the  place  of  the  accident  The 
injury  took  place  about  eight  o'clock  in  the  morning  of  a  summer 
day,  and  was  caused  by  detaching  a  lumber  car,  propelled  in  advance 
of  the  engine,  and  sending  it  around  the  curve  in  the  riding,  on  a 
slight  down  grade,  unattended  by  a  brakesman.  After  running  over 
the  child,  the  car  was  carried  by  its  own  momentum  about  one  hun- 
dred and  seventy  feet  beyond  the  place  of  injury.  At  the  point  on 
the  main  track  where  the  car  was  detached  &om  the  engine  to  run 
through  the  opened  switch  out  upon  the  riding,  the  siding  where 
the  child  was  injured  was  not  visible  to  the  engineer  or  conductor 
on  the  engine,  in  consequence  of  the  curvature  of  the  track  along 
the  canal  basin,  and  of  intervening  piles  of  lumber.  The  parents  of 
the  child  were  poor,  and  the  mother  waa  employed  that  morning  in 
washing  for  herself  and  others.  She  had  gone  out  over  the  track  to 
the  canal  for  water,  carrying  the  child  on  her  arm,  and  the  bucket  in 
her  other  hand.  Betuming,  she  set  the  child  down  before  a  chair 
with  some  sugar  placed  upon  it,  and  engaged  again  in  washing.  In 
three  or  four  minutes  she  missed  the  child,  which  had  passed  out 
unobserved.  She  ran  out,  called  the  child,  ran  around  the  house  and 
met  the  conductor  carrying  the  child  in  his  arms.  Both  of  its  anna 
were  crushed,  and  had  to  be  amputated.  This  is  a  concise  statement 
of  the  case  on  part  of  the  plaintiff 

Oonceding  the  right  of  the  railroad  company  to  the  ezclurive  use  of 
its  tracks  over  the  lot,  as  the  learned  judge  held,  the  true  question 
is  whether  the  circumstances  created  a  different  duty.  The  owner- 
ship of  the  lot  gave  to  the  company  the  right  to  use  it  as  most  con- 
venient and  expedient  in  moving  its  oars,  and  no  one  can  gainsay 
the  right  to  detach  and  send  cars  ahead  without  a  brakesman,  even 
out  of  right  and  around  a  curve.  But  the  case  is  altered  when,  by 
a  license  to  others,  they  have  devoted  this  ownership  to  a  use  involv- 
ing their  interests  and  their  safety,  and  by  sufferance  permitted  the 
public  to  enjoy  a  privilege  of  passage  which  might  bring  their  per- 
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eons  into  danger.    Duties  grow  out  of  circnmstances,  the  authori- 
ties tell  us,  and  that  which  in  one  case  would  be  an  ordinary  and 
proper  use  of  one's  rights  may,  by  a  change  of  circumstances,  become 
negligence  and  a  want  of  due  care.    Reeves  y.  Delaware,  Lackawana 
£  Western  Railroad  Co.,  6  Casey,  461 ;  Philadelphia  &  Reading  Rail- 
road V.  Spearin,  11  Wright,  305 ;  Smith  v.  O'Connor,  12  id.  222 ;  F. 
di  M.   Turnpike  Co.  v.  Philadelphia  &  Trenton  Railroad  Co.,  4 
P.  F.  Smith,  350;  Shearm.  &  Bedf.  on  KegL,  §  11.    Culpable  neg- 
ligence is  the  omission  to  do  something  which  a  reasonable,  pru- 
dent and  holiest  man  would  do,  or  the  doing  of  something  which 
such  a  man  would  not  do  under  all  the  circumstances  surround* 
ing   the  particular  case.     Shearm.  &  Iled£  on  Kegl.,  §  7.     In 
many  cases  the  law  gives  no  better  definition  of  negligence  than 
the  want  of  such  care  as  men  of  ordinary  prudence  would  use  under 
similar  circumstances.     Id.,  §   11.     If,   therefore,  an  owner  of 
property  has  been  accustomed  to  allow  to  others  a  permissive  use  of 
it,  such  as  tends  to  produce  a  confident  belief  that  the  use  will  not 
be  objected  to,  and  therefore  to  act  on  the  belief  accordingly,  he 
mist  be  held  to  exercise  his  rights  in  view  of  the  circumstances  so 
as  not  to  mislead  others  to  their  injury,  without  a  proper  warning 
of  his  intention  to  recall  his  permission.    Barrett  v.  Midland  RaiU 
roai  Co^  1  Foster  &  FinL  361;  Bateman  v.  Bluck,  18  Q.  B.  870. 
Notice,  says  Bogebs,  J.,  is  required  to  a  man  who  acts  bona  fide^ 
not  to  him  who  willfully  and  obstinately  persists  in  using  that  to 
which  he  has  no  title,  or  pretense  of  title.    Hepburn  v.  McDowell, 
17  S.  &  B.  384.    Persons  who  use  their  property,  so  as  to  hold 
forth  an  invitation  to  others  to  enter,  give  a  license  to  do  so,  for 
instance,  innkeepers,  merchants,  etc    Even  trespasses  will  ripen 
into  right  by  suf&ance  and  lapse  of  time,  as  a  way  used  for  twenty- 
one  years.    And  a  parol  license  accompanied  with  an  expendi- 
ture of  money  will  estop  without  the  lapse  of  time.    Lefevre  v. 
Lefevre,  4  S.  &  E.  241 ;  Rerick  v.  Kem,  14  id.  267.    Toleration  is, 
therefore,  not  to  be  overlooked  in  testing  a  man's  right  to  the  use 
of  his  property. 

In  the  present  case  the  railroad  company,  for  the  benefit  of  trade 
resulting  to  its  own  profit,  built  its  tracks  along  the  canal  basin,  and 
left  its  lot  open  for  the  convenient  access  of  the  public  in  the  hand- 
ling of  lumber,  and  transferring  it  to  the  cars  upon  its  tracks..  And 
tne  lot  being  thus  open  to  all  engaged  in  that  business,  it  also  suf- 
fered its  tracks  to  be  used  by  the  neighboring  population  as  a  way 
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across  the  lot  from  one  part  of  the  city  to  another.  As  a  conse- 
qnence,  people  passed  and  repassed  upon  the  tracks,  and  its  company 
and  its  servants  would  be  led  to  expect  to  find  them  there  at  nearly  aU 
hours  of  the  day.  It  is  not  like  those  portions  of  the  road  ased  solely 
for  the  passage  of  trains,  where  the  company  would  have  not  only 
the  right  to  demand,  but  reason  to  expect,  a  clear  track.  But  the 
presumption  of  a  clear  track  at  this  place  could  not  reasonably  arise 
if  the  circumstances  were  such  as  have  been  stated.  A  greater  pre- 
caution against  injury  to  those  thus  permitted  to  use  the  lot  and  the 
tracks  of  the  company  became  a  duty. 

This  brings  us  to  inquire  into  the  particular  conduct  which  led  to 
the  injury  of  the  plaintiff,  and  whether  it  was  a  prudent  and  proper 
use  of  the  track  to  detach  and  send  the  unattended  car  forward  in 
the  manner  stated.  It  seems  to  us  it  was  negligence.  Certainly  no 
prudent,  reasonable  and  honest-minded  man  could  think  it  unatten- 
ded with  danger  to  persons  liable  thus  to  be  found  on  the  track  to 
send  a  car  out  of  sight  round  a  curve  on  a  down  grade,  uncontrolled 
and  unattended  by  any  one  capable  of  checking  it  in  case  of  danger. 
Its  only  purpose  was  to  save  a  few  hundred  feet  of  travei  to  the 
engine  by  detaching  it  firom  the  car  when  in  motion,  and  stopping 
the  engine  before  it  reached  the  switch,  in  order  to  permit  it  to  run 
forward  on  the  main  track  to  hitch  on  to  other  cars.  To  save  thia 
short  time  and  distance  a  life  was  periled  and  a  serious  injury 
inflicted.  Whether  the  conduct  of  those  in  charge  of  the  engine  and 
car  was  negligence  or  not  was,  therefore,  a  question  for  the  jury  and 
not  for  the  court,  for  it  involved  the  finding  of  the  facts  on  which 
the  duty  of  care  depended.  It  is  the  province  of  the  court  to  instruct 
the  jury  upon  the  principles  which  must  guide  their  conclusions. 
But  the  question  of  negligence  is  one  of  mingled  law  and  fact  The 
law  imposes  the  duty  according  to  the  circumstances,  so  that  negli- 
gence, which  is  the  breach  of  that  duty,  must  necessarily  depend  on 
the  facts,  and  they  canl)e  found  only  by  the  jury.  Huyeti  v.  RaiU 
road  Co.y  11  Harr.  373 ;  Railroad  Co.  v.  Spearin,  11  Wright,  305 ; 
SmM  V.  (yConnory  12  id.  218 ;  Railroad  Co.  v.  Doak,  2  P.  P.  Smith, 
381 ;  Sheorm.  &  Eedf.  on  NegL,  §  11. 

But  the  learned  judge  in  the  court  below  rested  his  conclusions  as 
to  negligence  chiefly  on  the  decisions  in  Phila.  dt  Read.  Railroad 
Co.  Y.  Hummel,  8  Wright,  375,  and  OHlis  v.  Penna.  Railroad  Co.y  9 
P.  F.  Smith,  129.  We  think  he  mistook  their  effect  The  RaUroad 
Co.  y.  Hummel  was  not  like  this  case.    There  the  siding  on  which 
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ihe  injnry  took  place  run  over  the  lands  of  others,  and  was  not  the 
sabject  of  any  pennissive  use.  The  railroad  company  had  paid  for 
its  right  of  way,  and  had  a  clear  right  to  a  free  track,  which  they 
had  not  yielded  np  or  modified  by  any  act  of  their  own.  The  train 
of  coal  cars  was  lawfully  standing  on  the  track  ready  to  be  moved^ 
and  the  conductor  had  gone  along  the  cars  to  examine  the  couplings 
and  couple  those  that  had  been  uncoupled,  and  if  any  persons  were 
in  the  way  of  the  cars  to  drive  them  o£  The  plaintiff  was  a  boy 
seyen  years  old.  The  only  witness  who  saw  him  at  the  time  testi* 
fied  that  he  saw  him  having  hold  of  the  cars  and  running  along 
with  them ;  that  the  cars  had  moved  about  three  yards  slowly  when 
he  saw  the  boy  under  the  cars,  and  signaled  the  conductor  who* 
stopped  the  train,  jumped  firom  the  locomotive,  picked  up  the  boy 
and  carried  him  to  his  father'e  house.  There  was  no  proof  of  the 
slightest  negligence  on  the  part  of  the  company,  and  the  only  ques- 
tion was,  how  far  the  railroad  company  owed  the  surrounding  popu* 
lation  a  duty  to  signal  them  before  the  starting  of  the  train.  Eight 
of  the  lots  occupied  by  dwellers  there  were  cut  in  two  by  the  track, 
and  the  owners  had  no  way  to  the  back  parts  of  the  lots  except  by 
crossing  the  track.  The  neighborhood  was  thickly  settled,  and  it 
was  contended  these  circumstances  imposed  a  duty  on  the  company 
to  take  care  that  no  one  was  injured  there,  and  the  negligence 
alleged  was  the  neglect  to  whistle.  Judge  Strong's  opinion  opens 
by  saying  there  is  but  a  single  question  in  the  case — whether  any 
evidence  was  given  tending  to  prove  that  the  hurt  of  the  plaintiff 
was  caused  by  the  negligence  or  want  of  ordinary  care  of  the  defend- 
ants. He  then  proceeds  to  show  that  there  was  none,  and  that  the 
blowing  of  the  whistle,  or  signaling  the  starting  of  the  cars  on  the 
track,  was  not  a  duty  to  the  people  in  the  neighborhood.  The  com- 
pany's track  there  was  exclusively  for  their  own  use.  "  Precaution,'* 
he  says,  "  is  a  duty  only  so  far  as  there  is  reason  for  apprehension  ;" 
and  diis  is  the  very  feature  in  which  that  case  is  distinguished  from 
this. 

Nor  is  GilUs  v.  Railroad  Co.  any  more  applicable.  That  case  was 
well  decided  on  its  circumstances,  but  its  principle  does  not  touch 
this  case.  The  precise  ground  on  which  the  decision  is  rested  is,, 
that  the  railroad  company  had  done  nothing  to  invite  the  public 
upon  the  platform  that  gave  way,  and  therefore  no  duty  lay  on  them 
to  maintain  such  a  structure  as  would  support  the  dense  crowd  that^ 
out  of  curiosity,  periled  their  persons  upon  it  The  platform  was  in 
Vol.  III.-. 80 
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no  sense  a  public  way,  but  was  erected  for  the  accommodation  of 
passengers  arriying  and  departing  in  the  train.  Though  it  was  open 
and  a  general  permission  to  pass  over^  yet  the  plaintiff  had  no  legal 
right  there,  and  his  presence  was  in  nowise  connected  with  the  pur- 
poses for  which  the  platform  was  erected.  He  was  there  merely  to 
enjoy  himself  and  gratify  his  own  feelings,  and  by  no  act  of  the 
company.  But  Shabswood,  J.,  proceeds  to  say:  ^^Had  it  been  the 
time  for  the  arrival  or  departure  of  the  train,  and  he  had  gone  there 
to  welcome  a  coming  or  speed  a  parting  guest,  it  might  very  well  be 
contended  that  he  was  there  by  authority  of  defendants,  as  much  as 
if  he  was  actually  a  passenger,  and  it  would  then  matter  not  how 
unusual  might  have  been  the  crowd,  the  defendants  would  have 
been  responsible.  As  to  all  such  persons  to  whom  they  stand  in 
such  a  relation  as  required  care  on  their  part,  they  were  bound  to 
have  the  structure  strong  enough  to  bear  all  who  could  stand  upon 
it  As  to  all  others  they  were  liable  only  for  wanton  or  intentional 
injury/*  Thus,  in  Oillis  v.  Railroad  Co.y  it  will  be  seen  that  the  neg- 
ligence alleged  was  purely  of  a  negative  character,  in  omitting  to 
keep  up  a  structure  sufficient  to  bear  the  weight  of  a  crowd  unex- 
pectedly and  exceptionally  gathered  upon  it,  for  their  own  curiosity, 
and  for  no  purpose  connected  with  the  use  of  the  railroad.  But  in 
the  present  case  the  negligence  charged  consisted  of  a  positive  act  of 
carelessness,  in  sending  a  car  round  a  curve  out  of  sight,  on  a 
deseending  grade,  at  a  place  where  persons  might  be  expected  to  be, 
firom  the  permissive  use  suffered  by  the  company.  It  was  the  duty 
of  the  court,  therefore,  to  have  submitted  the  facts  to  the  jury  for 
their  determination,  whether  there  was  negligence  or  not. 

The  next  question  is  upon  the  responsibility  of  a  child  nineteen 
months  old  for  contributory  negligence.  That  question  had  been 
settled  in  this  State  by  the  cases  of  Rauch  v.  Lhyd  d  Hittf  7  Gasey, 
358;  Fenna.  Railroad  Co.  v.  Eelley,  id.  372;  PhilatMphia  <§  Read- 
ing Railroad  Co.  v.  Spearin,  11  Wright,  304;  and  Smith  v.  ffCon- 
nory  12  id.  218.  In  accord  with  these  cases  are  Lynch  v.  Nurdttiy 
1  A.  &  E.  (41  Eng.  B.  L.)  422 ;  Bridge  v.  Gardiner,  19  Conn.  507 ; 
and  Robinson  v.  Bove^  22  Vt  213.  Where  the  injury  is  caused 
by  the  actual  negligence  of  the  company,  the  incapacity  of  a 
child  of  this  age  to  know  the  danger  and  to  avoid  it  shields  it  from 
responsibility  for  its  acts.  If  there  be  no  negligence  on  the  part  of 
the  company,  then  the  incapacity  of  the  child  creates  no  liability, 
and  its  injury  is  its  own  misfortune,  which  it  must  bear.    This  doc 
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trine  is  explained  and  illustrated  in  Railroa4  Co.  y.  Spearin,  supra, 
ADd  is  discussed  in  Smith  y.  (/Connor,  supra.  The  doctrine  which 
imputes  the  negligence  of  the  parent  to  the  child  in  such  a  case  aa 
this  is  repulsive  to  our  natural  instincts,  and  repugnant  to  the  con- 
dition of  that  class  of  persons  who  have  to  maintain  life  by  daily 
toil.  It  is  not  the  case  where  the  positiye  act  of  a  parent  or  guai*- 
dian  has  placed  a  child  in  a  position  of  danger,  necessarily  requir- 
ing the  care  of  the  adult  to  be  constantly  exercised,  as  where  a 
parent  takes  a  child  into  the  cars,  and  by  his  neglect  suffers  it  to  be 
injured  by  straying  off  upon  the  platform.  But  here  a  mother  toil- 
ing for  daily  bread,  and  having  done  the  best  she  could,  in  the  midst 
of  her  necessary  employment,  loses  sight  of  her  child  for  an  instant, 
and  it  strays  upon  the  track.  "With  no  means  to  provide  a  servant 
for  her  child,  why  should  the  necessities  of  her  position  in  life  attach 
to  the  child  and  cover  it  with  blame  ?  When  injured  by  positive 
negligence,  why  should  it  be  without  redress  ?  A  negligent  wrong 
is  done;  it  is  incapable  of  contributing  to  it — then  why  should 
the  wrong  not  be  compensated  ? 

The  last  question  to  be  noticed  is  the  measure  of  damages.  The 
jury  found  a  verdict  of  $8,000,  on  the  ground  of  gross  negligence ; 
but  the  court  charged  that  no  more  than  $3,000  could  be  recovered, 
by  reason  of  the  limit  in  the  act  of  4th  April,  1868.  Pamph.  L.  58. 

On  the  next  trial  the  same  question  will  arise,  and  we  are  bound, 
therefore,  to  say,  that  this  law  is  retrospective  in  its  operation  on 
this  case,  deprives  the  plaintiff  of  a  vested  right,  and  is  inopera- 
tive. By  the  eleventh  section  of  the  ninth  article  of  the  constitu- 
tion every  man,  for  an  injury  done  him  in  his  lands,  goods,  person 
or  reputation,  shall  have  remedy  by  due  course  of  law,  and  right 
and  justice  administered  without  sale,  denial  or  delay.  This  article 
is  declared  to  be  excepted  out  of  the  general  powers  of  government, 
and  shall  forever  remain  inviolate.  When  this  injury  happened  in 
1864,  a  right  to  recover  full  compensation  to  the  extent  of  the 
damage  suffered  vested  in  the  plaintiff.  She  commenced  suit  in 
1866.  Evidently  the  legislature  could  not,  by  a  retrospective  act  in 
1868,  declare  that  an  injury  to  the  extent  of  $8,000  should  be  com- 
pensated with  the  sum  of  $3,000.  This  is  a  flat  denial  of  a  ^right 
and  a  refusal  to  administer  justice.  The  law  of  the  case  at  the 
time  when  it  became  complete  is  an  inherent  element  in  it,  and  if 
changed  or  annulled  the  right  is  annulled,  justice  is  denied,  and 
the  due  course  of  law  violated.    So  this  court  said  in  Menges  v. 
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DenileTy  9  Oasey,  498.  The  authorities  cited  by  the  plaintiff  in 
error  mn  to  the  same  conclusion.  As  to  cases  happening  after  the 
passage  of  the  law,  we  express  no  opinion.  For  these  reasons  the 
judgment  is  reyersed^  and  a  vmire  fadaa  de  novo  is  awarded. 

Sharswood,  J.y  dissented  on  the  authority  of  Railroad  Cb.  Y. 
Eummdy  8  Wright,  375. 


Craig,  appellant  and  respondent,  y.  KLnrii 

(66  Penn.  St.  889.) 
(kmtUMiondl  law-^navigatUm  ofnveri^€MrueUan$^faff0tim0, 

By  a  series  of  enadments  the  legislatare  of  PennsylTania  prohibited  tlu 
floating  of  saw-logs  in  the  Susquehanna  riTer»  between  the  town  of  Nor 
thumberland  and  the  Maryland  State  line, "  without  the  same  being  rafted 
and  joined  together  or  inclosed  in  boats,  and  under  the  control,  supervision 
and  pilotage  of  men  especially  placed  in  diarge  of  the  same,  and  actually 
thereon/'  under  penalty  of  forfeiture.  Held,  that  these  enactments  were  a 
valid  exercise  of  the  police  power  and  the  right  of  eminent  domain,  and 
not  repugnant  to  the  federal  power  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,"  nor  a  violation  of  a  contract  created 
by  legislation  between  Maryland  and  Pennsylvania,  to  the  effect  that  the 
Susquehanna  should  be  a  public  highway  to  the  Maryland  line. 

A  forfeiture  without  notice  to  the  owner  of  the  property,  and  without  an 
opportunity  of  being  heard  on  the  question  of  the  owner's  culpability,  is 
contrary  to  the  provision  in  the  bill  of  rights,  that  no  one  shall  be  deprived 
of  his  property  unless  by  the  Judgment  of  his  peers,  or  the  law  of  the  land* 

Action"  of  replevin,  No.  18,  brought  April  28, 1869,  by  Craig  & 
Blanchard,  against  Kline,  for  logs  valued  at  $8,750,  and  boardi 
valued  at  $150.  Also  another  action  in  replevin.  No.  88,  brought 
July  6, 1869,  the  same  against  the  same.  The  pleas  were  identical 
in  both  actions  and  the  facts  were  similar.  The  plaintiffs,  in  the 
spring  of  1868,  were  the  owners  of  the  logs  (described  in  the  writs 
of  replevin),  and  voluntarily  put  them  into  the  west  branch  of  the 
Susquehanna  river  and  permitted  them  to  be  floated  into  the  main 
river  (Susquehanna)  at  Northumberland,  and  down  the  same»  with* 
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out  said  logs  being  rafted  and  joined  together,  or  inclosed  In  boata» 
or  under  the  control  and  pilotage  of  men  specially  placed  in  charge, 
for  the  purpose  of  floating  them  thus  loosely  to  their  mills  below 
the  line  of  the  State  of  Maryland*  Some  of  the  logs  thus  floating 
were  captured  by  defendants,  while  others  were  lodged  on  an 
island,  land  of  ddfendants,  and  seized  upon  by  them.  No  notice  of 
the  seizure  was  given  by  defendants  to  plaintiff's,  and  plaintifis  did 
not  demand  the  logs  within  two  months  from  the  date  when  they 
were  taken  up. 

The  defendants  claimed  to  retain  the  logs  under  the  following 
laws: 

Act  approyed  December  11,  1866.  Famph*  L.  1867,  p.  1366; 
l^ird.  1468: 

Seo.  1.  '^  That  it  is  hereby  declared  to  be  the  true  mtent  and 
meaning  of  the  first  section  of  the  act  entitled  ^'  An  act  to  regulate 
the  taking  up  of  lumber  in  the  riyers  Susquehanna  and  Lehigh  and 
jLeir  branches,  approved  the  20th  day  of  March,  A.  D.  1812 ; ''  that 
any  saw-logs  may  be  taken  up  under  the  provision  of  said  section, 
whether  the  same  be  put  into  the  said  streams  intentionally  or  other* 
wise,  and  whether  the  same  be  floated  intentionally  or  otherwise,  the 
true  intent  and  meaning  thereof  being  that  no  saw-logs  may  be 
floated  dr  driven  therein,  unless  rafted  and  under  the  pilotage  and 
control  of  men,  and  that  all  saw-logs  not  so  rafted  and  under  the 
pilotage  and  control  of  men  shall  and  may  be  taken  up  under  the 
provisions  thereof;  provided^  that  this  section  shall  only  apply  to 
the  Susquehanna  river,  between  the  town  of  Northumberland  and 
the  line  of  the  State  of  Maryland ;  and  the  person  or  persons  taking 
up  any  of  said  saw-logs  so  floating  shall  be  entitled  to  receive  from 
the  owners  thereof  fifty  cents  for  each  log  before  delivering  up  the 
same." 

Seo.  2.  '^  It  shall  not  be  lawful  for  any  person  or  persons,  company 
or  companies,  corporation  or  corporations,  to  float  or  direct  and  au« 
thorize  to  be  floated  down  the  Susquehanna  river,  between  the  town 
of  Northumberland  and  the  line  of  the  State  of  Maryland,  any  saw- 
logs,  without  the  same  being  rafted  and  joined  together  or  inclosed 
in  boats,  and  under  tiie  control,  supervision  «nd  pilotage  of  men, 
especially  placed  in  charge  of  the  same  and  actually  thereon.  And 
any  person  or  persons  may  take  up  the  said  saw-logs,  or  any  of  .them, 
if  tliev  be  found  floaling  loose  in  said  streams,  and  not  under  the 
personal  charge  of  some  one  upon  the  same,  and  shall  have  the  right 
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to  bold  and  possess  the  same  against  all  persons  whatsoever ;  pro^ 
mded,  that  if  the  owner  or  owners  of  said  logs  or  their  agents  shall 
appear  and  demand  the  same  from  the  captor  or  captors^  and  shall 
and  do  pay  therefor  to  the  said  captor  or  captors  fifty  cents  for  each 
and  every  saw-log  so  taken  np  within  two  months  from  the  date  of 
thoir  being  so  taken  np,  it  shall  be  the  duty  of  the  captor  or  captors 
10  deliver  over  said  logs  to  the  owner  or  owners;  but  if  no  such 
owner  or  his  or  their  agents  shall  appear  within  said  time,  and  pay 
or  offer  to  pay  to  the  said  captor  or  captors  the  said  salvage-money, 
the  said  saw-logs  shall  be  absolutely  forfeited  to  and  become  the 
property  of  the  said  captor  or  captors.  And  provided  further,  that 
this  act  shall  not  apply  to  saw-logs  now  lying  in  the  said  stream,  nor 
to  any  case  in  which  by  reason  of  high  water,  or  from  any  other 
casualty,  said  saw-logs  may  be  swept  out  of  the  West  Branch  and 
Susquehanna  booms.^ 

Sec.  3.  ''  All  laws  and  parts  of  laws  inconsistent  with  the  pro- 
visions of  this  act  shall  be  and  the  same  are  hereby  repealed.'^ 

The  act  of  20th  of  March,  1812, 5  Smith,  335 ;  Purd.  613,  pL  9,  etc^ 
enacts.  ''  If  any  logs,  shingles,  boards  or  lumber  of  any  kind  which 
may  have  been  or  may  be  put  into  the  river  Susquehanna  or  either 
of  its  branches,  or  into  the  river  Lehigh,  and  which  may  be  taken 
np  by  any  person  or  persons,  floating  down  the  waters  of  either  said 
streams,  it  shall  be  the  duty  of  the  persons  so  taking  np  such  lumber 
to  lodge  a^list  by  him  subscribed,  within  thirty  days  thereafter,  with 
the  nearest  justice  of  the  peace  of  the  town  or  township  where  such 
lumber  was  taken  up,  of  the  number,  quality  and  quantity  of  the 
logs,  boards  or  other  lumber,  with  the  marks  on  the  same.'' 

Act  passed  on  the  20th  of  April,  1855.  Pamph.  L.  646;  Purd. 
673,  pi.  12.  "  It  shall  be  lawful  for  any  person  owning  or  occupying 
an  island  in  the  Susquehanna  river  to  advertise  any  lumber  lodg- 
ing on  his  or  her  land  in  the  same  manner,  and  under  the  same 
terms,  as  is  directed  in  the  act  of  the  20th  of  March,  1812,  entitled 
'  An  act  to  regulate  the  taking  up  of  lumber  in  the  rivers  Susque- 
hanna and  Lehigh  and  their  branches,'  to  which  this  is  a  supple- 
ment" 

Supplement  to  the  act  of  March  20, 1812,  passed  May  8, 1858. 
Pamph,  L.  529;  Purd.  673,  674,  pi.  13,  eta,  viz,: 

Sec.  1.  ^^  Any  person  or  persons  who  shall  take  up  any  boards  or 
lumber  of  any  kind,  logs,  timber,  shingles  or  shingle-bolts,  found 
floating  in  the  river  Susquehanna  or  either  of  its  branches,  ahall. 
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in  lieu  of  the  compensation  now  by  law  allbwed,  be  entitled  to  a 
reasonable  compensation  for  all  necessary  services  and  expenses  in 
taking  up  and  securing  the  same,  and  for  advertising  it  in  the 
manner  now  by  law  prescribed. 

Sec.  4  "  That  every  justice  with  whom  a  list  of  any  such  lumber, 
etc.,  shall  be  lodged  shall  keep  a  record  of  his  proceedings  in  the 
case ;  and  he  and  the  constable  shall  be  entitled  to  the  same  fees  as 
are  now  by  law  provided  for  similar  services. 

Sec.  5.  '*  That  the  provisions  of  this  act  shall  apply  to  any  lum- 
ber, logs,  shingles  or  shingle-bolts  or  timber  which  may  lodge  upon 
any  islands  in  the  Susquehanna  river,  or  its  branches,  and  be 
advertised  according  to  existing  laws,  by  the  owner  of  such  island. 

Seo.  6.  "  That  all  laws,  or  parts  of  laws,  inconsistent  with  this 
act,  are  hereby  repealed ;  provided,  that  the  provisions  of  this  act 
shaU  not  apply  to  logs,  timber,  shingles  or  shingle-bolts,  or  other 
property  taken  up  by  any  incorporated  boom  company  in  the 
commonwealth.'' 

The  act  of  April  10, 1862,  provided  that  lumber  put  in  any  boom 
above  Williamsport  should  be  stamped;  and  repealed  act  of  1812, 
1853,  1855.  (  t  P.  404). 

'<  So  far  as  relates  to  any  of  the  several  kinds  of  lumber  mentioned 
in  the  first  section  of  this  act,  having  thereon  a  duly  registered 
mark  as  aforesaid,  in  and  along  the  streams  and  their  tributaries 
mentioned  in  the  first  section  of  this  act" 

On  the  7th  of  December,  1799,  the  legislature  of  the  State  of 
Maryland  passed  an  act  to  incorporate  the  Delaware  and  the  Chesa- 
peake Canal  Co.,  providing,  **  That  this  law  shall  be  of  no  force  or 
effect  until  a  law  be  passed  by  the  State  of  Delaware  authorizing  the 
catting  of  the  canal  aforesaid ;  and  until  a  law  shall  be  passed  by 
the  State  of  Pennsylvania  declaring  the  Susquehanna  river  a  pub- 
lic highway,  and  authorizing  individuals  and  bodies  corporate  to 
remove  obstructions  therein,  at  a  period  not  exceeding  three  years 
from  the  1st  of  March,  1800.''  On  the  19th  of  February,  1801,  the 
legislature  of  Pennsylvania  passed  an  act  ^'declaring  that  the 
river  Susquehanna,  down  to  the  Maryland  line,  shall  be  a  public 
highway,  any  act  or  law  of  the  commonwealth  notwithstanding. 
And  it  shall  and  may  be  lawful  for  the  Chesapeake  and  Delaware 
Canal  Co.,  or  any  other  body  corporate,  or  individuals,  to  remove 
all  natural  and  artificial  obstructions  therefrom,"  3  Smith's  Law% 
464.    In  1825,  the  assent  of  congress  was  given  to  these  acts. 
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At  the  trial  the  court  charged : 

''  1.  We  do  not  consider  the  act  of  1801  nnconstitationaly  nor  do 
we  consider  it  interferes  with  the  right  of  Pennsylyania  to  regulate 
oayigation  of  the  Snsqnehanna  river^  so  far  as  it  may  be  to  the  in- 
terest and  benefit  of  the  pnblic  and  those  nsing  the  stream  for  the 
transportation  of  their  goods  and  commodities. 

''  2.  The  act  of  1866  is  constitntionaL 

^^3.  We  say  to  you^  that,  so  far  as  the  logs  in  controyersy  were 
captnred  1)y  defendants  when  floating  upon  the  river,  there  can  be 
no  recovery.  As  to  the  logs  taken  firom  the  islands,  the  plaintifBi 
are  entitled  to  recover  their  value,  as  before  stated. 

ic^mmm  Under  the  admitted  facts  and  undisputed  evidence  in 
the  case,  the  defendants  acquired  title  to  the  logs  captured  by  them 
when  floating  loose  in  the  river — if  the  act  of  11th  December,  1866, 
is  constitntionaL  ♦  ♦  * 

^'  The  logs  taken  up  by  the  defendants,  floating  loose  in  the  river, 
not  being  demanded  within  two  months  firom  the  date  they  were 
taken  up,  they  were  forfeited  to  and  became  the  property  of  the 
captors,  and  the  plaintiffs  cannot  recover  their  value.'* 

In  No.  18  the  verdict  was  for  the  plaintiffs  for  $684L32;  in  No. 
88  the  verdict  was  for  the  plaintiffs  for  $394.16. 

The  plain  tiff)9  took  out  a  writ  of  error  in  No.  18. 

The  defendants  took  out  a  writ  of  error  in  each  < 


A.  C.  Simpson  and  S.  Linn  (with  whom  were  C.  J.  T.  McIfUyrt^ 
Black  dk  Meredith),  for  plaintiflb  in  error. 

S.  O.  Tlwmpson  and  B.  F.  Junhin,  for  defendants  in  error. 

Agnew,  J.  It  is  a  difficult  problem  now  to  define  the  bound- 
aries of  State  and  federal  powers.  The  doctrine  of  the  rights  of 
States  pushed  to  excess  culminated  in  civil  war.  The  rebound 
caused  by  the  success  of  the  federal  arms  threatens  a  consolidation 
equally  serious.  In  this  condition  the  landmarks  of  the  constitu- 
tion, as  planted  by  Chief  Justice  Marshall  and  his  associates  on 
the  solid  ground  of  reason,  and  a  due  regard  to  the  rights  of  the 
States  and  of  the  Union,  constitute  the  only  safe  guides  of  decision. 
The  power  of  Pennsylvania  to  legislate  upon  the  navigation  of  the 
.  river  Susquehanna,  which  is  the  question  in  this  case,  involves  a 
federal  power  exceedingly  intimate  in  its  relations  to  the  subjects  of 
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State  sovereignty.  The  power  to  "  regulate  commerce  with  foreign 
nations  and  among  the  seyeral  States,  and  with  the  Indian  tribes,'' 
^cannot  stop  (says  Marsh  all,  C.  J.)  at  the  external  boundary  line 
of  each  State,  bnt  may  be  introduced  into  the  interior.''  It  com- 
prehends ^^  navigation  within  the  limits  of  every  State  of  the  Union, 
50  far  as  that  navigation  may  be  in  any  manner  connected  with 
commerce,"  either  foreign  or  interstate,  and  '^  may  therefore  pass 
the  jurisdictional  lines  of  the  States,  and  act  upon  the  very  waters  " 
to  which  State  legislation  applies.  Gibbons  v.  Ogden,  9  Wheat  1. 
But  while  thus  asserting  the  great  extent  of  the  federal'  power,  the 
opinion  concedes  to  the  State  an  ^^  immense  mass  of  legislation 
which  embraces  every  thing  within  the  territory  of  a  State  not  sur- 
rendered to  the  general  government,  all  of  which  can  be  most  advan- 
tageously exercised  by  the  States  themselves.  Inspection  laws, 
quarantine  laws,  healUi  laws  of  every  description,  as  well  as  laws 
regulating  the  internal  commerce  of  a  State,  and  those  which  respect 
turnpike  roads,  ferries,  etc.,  are  competent  parts  of  this  mass." 
These  and  others  not  enumerated  constitute  police  powers — such 
as  are  exercised  in  the  passage  of  laws  to  promote  the  f  aace,  safety, 
good  order,' health  and  inten^sts  of  the  State,  and  are  protected  by 
<he  9th  and  10th  articles  of  the  amendments  to  the  constitution  of 
the  United  States.  The  powers  reserved  to  the  States  (says  the 
45  th  num'oer  of  the  Federalist)  will  extend  to  all  the  objects  which 
in  the  ordinary  course  of  affiurs  concern  the  lives,  liberties  and 
property  of  the  people,  and  the  internal  order,  improvement  and 
prosperity  of  the  State.  Or,  as  said  by  McLean,  J.,  ''  all  powers 
which  properly  appertain  to  sovereignty,  which  have  not  been  dele- 
gated to  the  federal  government,  belong  to  the  States  and  the 
people."  New  Orleans  v.  United  States,  10  Pet.  737;  and  see 
WiUson  V.  Blackbird  Creek  Marsh  Co.,  2  id.  245 ;  License  Cases,  5 
How.  582,  583,  592. 

But  though  this  large  field  of  State  power  is  conceded,  a  difficulty 
arises  sometimes  in  relation  to  its  subjects  when  they  become  the 
objects  of  the  exercise  of  the  federal  power  also.  Thus  says  Mr. 
SiOBY,  in  his  work  on  the  constitution :  ^^  A  State  may  use  the  same 
means  to  effectuate  an  acknowledged  power  in  itself  which  congress 
may  apply  for  another  purpose.  Congress  itself  may  make  that  a 
regulation  of  commerce  which  a  State  may  employ  as  a  guard  for 
its  internal  policy,  or  to  preserve  the  public  health  or  peace,  or  to 
promote  its  peculiar  interests."  An  illustration  will  be  found  in 
Vol.  m.— 81 
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the  case  of  Wittson  y.  Blackbird  Greek  Marsh  Co.,  2  Pet  245,  in 
which  the  authority  of  a  law  of  Delaware  was  questioned.  The 
plea  stated  the  creek  to  be  a  navigable  highway,  in  which  tide 
ebbed  and  flowed,  and  the  argument  insisted  that  the  law  of  the 
State  conflicted  with  the  power  to  regulate  commerce.  But  its 
validity  was  sustained  on  the  ground  that  the  erection  of  the  dam 
was  necessary  for  the  benefit  of  the  citizens  of  Delaware,  and  not 
opposed  to  any  law  of  congress,  none  having  been  passed  to  regulate 
such  streams ;  and  in  the  expressive  language  of  Chief  Justice 
Marshall,  it  was  not  repugnant  to  the  power  to  regulate  commerce 
in  its  dormant  state.  This  distinction,  in  regard  to  the  exercise  of 
the  power  by  congress,  is  important  as  coming  from  the  distin- 
guished author  of  the  opinion  in  Gibbons  v.  Ogden,  sometimes 
quoted  to  carry  the  power  of  congress  further  than  it  was  intended 
by  him  to  advance  it — to  the  extent  indeed  of  holding  that  a  State 
cannot  exercise  its  power  over  a  subject  within  the  power  to  regu- 
late commerce,  whether  congress  has  legislated  on  the  same  subject 
or  not  This  opinion  is  not  sustained  by  the  case  cited  from  2 
Peters,  or  later  authorities,  and  is  strongly  combated  by  Chief 
Justice  Takey  in  The  License  Gases,  5  How.  678  et  seq.,  who  refers 
to  that  case  and  others  to  show  that  it  was  not  the  opinion  of  Chief 
Justice  Marshall  that  the  mere  grant  of  a  power  to  the  general 
government  is  to  be  construed  as  an  absolute  prohibition  to  the 
exercise  of  any  State  power  over  the  subject  of  it  The  question 
may  be  considered  as  now  settled  in  conformity  to  the  opinion  of 
Chief  Justice  Tanbt,  by  the  case  of  Gooley  v.  The  Board  of  Wardens 
of  Philadelphia,  12  How,  318,  which  holds  the  grant  of  the  power 
to  regulate  commerce  is  not  exclusive,  but  that  the  question  in  each 
case  depends  on  the  character  of  the  subject,  some  requiring  it  to  be 
treated  as  exclusive  and  others  not  so.    Opinion  of  Citbtis,  J. 

But,  without  standing  on  what  some  may  regard  as  debatable 
ground,  it  seems  to  be  clear  that  when  a  State  exercises  her  own 
sovereign  power  in  a  matter  involving  the  interests  of  her  citizens, 
though  it  may  touch  upon  a  subject  within  the  field  of  the  power 
to  regulate  commerce,  it  is  not  for  that  reason  invalid  if  it  confliota 
with  no  law  congress  has  passed  upon  the  same  subject  Thus  pUot 
laws,  though  regarded  as  directly  afiecting  a  subject  of  commerce, 
have  been  held  to  be  valid.  Coolet/  v.  Board  of  Wardens,  12  How. 
299 ;  Pacific  Steamship  Co.  v.  Joliffe,  2  Wall.  (IT.  S.)  460.  So  a  law  of 
Uaryknd  forfeiting  vessels  engaged  in  catching  oysters  in  an  un- 
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lawful  manner  in  the  Chesapeake  bay  is  not  inyalid,  though  the 
vessel  was  duly  enrolled  and  licensed  under  the  acts  of  congress, 
and  employed  in  the  coasting  trade.  A  law  of  New  York  requiring 
the  masters  of  vessels  coming  into  port  from  abroad  to  make  report 
within  twenty-four  hours  of  the  names,  places  of  birth,  of  last  legal 
settlement,  age  and  occupation  of  the  passengers,  was  decided  to  be 
good  as  an  exercise  of  the  police  power.  City  of  New  York  v.  Miln^ 
11  Pet  102.  In  The  License  Cases,  5  How.  504,  the  laws  of  Massa- 
chusetts, Rhode  Island  and  New  Hampshire  were  held  not  to  be 
repugnant  to  the  constitution  of  the  United  States.  A  tax  in 
Louisiana  on  brokers  of  foreign  bills  was  held  not  to  be  repugnant 
Nathan  v.  Louisiana^  8  How.  73 ;  see,  also.  Weaver  v.  Fegeieyy  6 
Casey,  27 — weights  and  measures ;  WJiite  v.  Commonwealth,  4  Binn. 
418;  Fox  v.  Ohio,  5  How.  410 — counterfeiting  United  States  coin. 
Analogies  also  will  be  found  in  reference  to  the  power  over  the 
militia.  Houston  v.  Moore,  5  Wheat.  1.  The  power  to  establish 
uniform  bankrupt  laws.  Sturgis  v.  Crowningshield,  4  Wheat  196. 
To  enact  naturalization  laws.     Chirac  y.  Chirac,  2  id.  269. 

We  come  now  to  the  particular  question  involved  in  this  case,  to- 
^it:  the  power  of  our  legislature  to  prohibit  the  floating  of  loose 
saw-logs  in  the  Susquehanna  river,  between  the  town  of  Northum- 
berland and  the  Maryland  State  line,  '^without  the  same  being 
rafted  and  joined  together  or  inclosed  in  boats,  and  under  the  con- 
trol, supervision  and  pilotage  of  men  especially  placed  in  charge  of 
the  same,  and  actually  thereon.'^  Act  December  11,  1866,  §  2, 
Pamph.  L.  1867 ;  App.  1366.  This  act  evidently  concerns  not  only 
the  police  power,  but  the  right  of  eminent  domain  of  the  State.  It 
was  said  by  Taney,  C.  J.,  in  Martin  v.  Waddell,  16  Pet  410,  that 
'^when  the  revolution  took  place  the  people  of  each  State  became 
themselves  sovereign,  and  in  that  character  hold  the  absolute  right 
to  all  their  navigable  waters  and  the  soils  under  them  for  their 
common  use,  subject  only  to  the  rights  since  surrendered  by  the 
constitution  to  the  general  government"  This  language  was  re- 
peated by  McKiNLEY,  J.,  in  Pollard  v.  Hagan,  3  How.  229.  The 
constitution  of  the  United  States  confers  no  power  of  eminent  do- 
main or  of  legislation  over  State  territory,  except  that  contained  in 
the  16th  clause,  8th  section,  1st  article,  relating  to  the  seat  of  gov- 
ernment and  places  purchased  with  the  consent  of  the  State  for 
forts,  magazines,  etc.  Hence  it  was  said  by  the  court  in  the  case 
last  cited,  that»  even  if  Georgia  had,  in  her  compact  of  cession  to 
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the  IJuited  States  of  the  territory  of  Alabama,  granted  the  mnnid- 
pal  right  of  sorereignty  and  eminent  domain,  ^^such  stipniation 
would  have  been  Toid  and  inoperative,  because  the  United  States 
have  no  constitutional  capacity  to  exercise  municipal  jurisdiction, 
sovereignty,  or  eminent  domain  within  the  limits  of  a  State  or 
elsewhere,  except  in  the  cases  in  which  it  is  expressly  granted.** 
Hence  it  was  held  in  that  case,  that  the  shores  of  navigable  waters 
and  the  soils  under  them  were  not  granted  by  the  constitution  of 
the  United  States,  but  were  reserved  to  the  States  respectively,  and 
that  Alabama,  though  a  new  State,  had,  after  admission,  the  same 
rights,  sovereignty,  and  jurisdiction  over  the  subject  as  the  original 
States.  This  was  re-aflinned  in  Oilman  v.  Philadelphiay  3  WalL  713. 
The  practice  of  the  States  in  their  exercise  of  the  power  of  eminent 
domain,  and  their  right  to  improve  the  navigable  streams  within 
their  boundaries,  has  conformed  to  these  principles.  Each  has  as- 
sumed at  pleasure  to  dam,  slackwater,  improve  the  natural  channels 
and  bridge  these  streams,  when  the  interests  of  the  people  have 
made  it  necessary,  in  the  absence  of  any  act  of  congress  to  abridge 
its  power.  These  streams  and  their  navigation  have  always  been 
deemed  to  be  subject  to  the  regulating  or  police  power  of  the  State 
for  the  protection  of  the  people  and  of  internal  commerce,  when 
not  in  conflict  with  any  act  of  congress  passed  under  the  power  to 
regulate  commerce.  Pennsylvania  has  exercised  these  rights  in  the 
improvement  of  the  navigation  of  the  Delaware,  the  Susquehanna 
and  the  Monongahela  rivers ;  as  well  as  the  SchuyUdU,  Lehigh,  etc. 
The  character  of  these  public  rights  will  be  found  to  be  discussed 
in  Carson  v.  Blazor^  2  Binn.  475;  SItrunkY.  Schuylkill  Navigaiion 
Co^  14  S.  4  R.  71 ;  Susquehanna  Canal  Co.  v.  Wright,  9  W.  4  S.  9; 
Monongaliela  Navigation  Co.  v.  Coons^  6  id.  101. 

These  State  decisions  underwent  review  in  Bundle  v.  Delaware 
and  Raritan  Canal  Co.,  14  How.  80,  in  which  the  power  of  Penn- 
sylvania and  New  Jersey  as  joint  sovereigns  over  the  Delaware  was 
sustained,  and  it  was  held  that  a  license  to  an  individual  over  its 
waters  was  revocable  and  held  in  subjection  ioWi^  superior  rights  of 
ilie  State  to  divert  tJie  water  for  public  improvements.  The  State 
authority  is  strongly  sustained  in  the  power  to  bridge  these  large 
streams.  Pennsylvania  v.  Wheeling  Bridge  Co.,  18  How.  430 ;  Of?- 
man  v.  Philadelphia,  3  Wall  713 ;  Passaic  Bridge,  3  id.  782 ;  Flan 
agan  v.  Philadelphia,  6  Wright,  231.  In  the  first  case,  of  the  Wheeh 
ing  Bridge,  13  How.  519,  the  illegality  of  the  structure  was  placed 
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on  the  ground  that  congress  had  already  legislated  on  the  subject^ . 
by  sanctioning  the  compact  between  Virginia  and  Kentucky,  making 
the  navigation  tree  and  common  to  all  citizens  of  the  United 
States.  In  the  second  case,  in  18  How.  supra^  it  was  said,  the  prin- 
oipld  is  undoubted  that  the  act  of  Virginia  conferred  authority  to 
erect  and  maintain  the  bridge,  subject  to  the  exercise  of  the  power 
of  congress  to  regulate  the  navigation  of  the  river.  The  more  re* 
cent  case  of  Oilman  v.  PhiUxdelphioy  supra,  re-asserts,  distinctly,  the 
principles  stated  in  Pollard  v.  Bagan  and  Wilson  y.  Blackbird  Creek 
Marsh  Co^  supra.  On  the  subject  of  ferries,  Conway  v.  Taylor,  1 
Black,  603,  settles  conclusively  die  power  of  the  State  to  grant  this 
franchise  on  navigable  streams.  From  these  principles  and  author- 
ities it  appears  to  be  clear  that  the  act  of  11th  December,  1866,  was 
a  lawful  exercise  of  the  police  power  of  the  State  upon  a  subject 
within  her  rightful  jurisdiction,  for  the  protection  of  the  naviga- 
tion of  the  Susquehanna;  and  not  being  repugnant  to  any  law  of 
congress  passed  to  regulate  commerce  on  this  river,  it  is  valid  and 
coudtitntional. 

The  court  below  having  sustained  the  position  of  the  plaintifb, 
that  the  legislation  of  Maryland  and  Pennsylvania  created  a  con- 
tract between  these  States,  that  the  Susquehanna  is  a  public  high- 
way to  the  Maryland  line,  and  that  any  corporation  or  individuals 
should  have  authority  to  remove  all  natural  and  artificial  obstruc- 
tions therefrom,  we  pass  to  the  next  question.  The  plaintiffs  assert 
that  the  modern  mode  of  driving  by  floating  logs  loosely  in  the 
stream,  and  following  after  them  to  dislodge  those  that  are  stranded,, 
has  become  a  recognized  mode  of  navigation,  and  therefore  that  the 
act  of  1866  infringes  the  contract  between  the  States.  This  is  not 
strictly  correct  Driving,  as  it  is  called,  is  chiefly  confined  to  the 
west  branch  of  the  Susquehanna,  where  booms  have  been  provided 
by  law  for  catching  the  logs  and  delivering  them  to  their  owners. 
The  very  driving  referred  to  is  itself  regulated  by  law,  and  is,  there* 
fore,  no  disproof  of  the  power  of  the  State  to  regulate  the  naviga- 
tion. But  a  contract  to  preserve  the  free  and  public  navigation  of 
the  river  is  not  infringed  by  proper  regulations  which  promote  the 
very  purpose  of  the  navigation  by  making  it  safe  and  convenient 
to  all,  and  preventing  it  from  being  monopolized  and  dominated  by 
a  few.  According  to  the  evidence  this  mode  of  using  the  river  is 
productive  of  great  injury  both  to  the  riparian  owners  and  those 
navigating  the  river  with  arks,  rafts,  boats,  etc.    In  this  case  200, 
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000  logs  were  collected  at  a  point  on  the  river  called  Dayiis,  to  be 
floated  down  to  the  mills  of  the  plaintiffs  below  the  Maryland  line, 
and  after  being  set  afloat  were  overtaken  by  a  freshet  The  effect  ia 
thus  described  by  the  learned  judge  in  his  charge.  "Witnesses,*'  he 
says,  '*  describe  the  consequences  of  this  drive  of  logs^  ovei  taken  by 
the  flood,  as  ruinous  to  the  defendants  and  others  owning  property 
along  the  river.  The  cultivated  islands  of  the  defendants  and  others 
were  covered  with  logs,  the  trees  which  protected  the  banks  up- 
rooted or  broken.  The  logs,  carried  over  and  upon  them,  formed 
dams  at  the  head  of  the  island,  causing  channels  to  be  cut  through 
the  grain-fields  of  fifty  feet  in  width,  the  length  of  the  island,  and 
iogs  carried  out  upon  the  meadows  and  low  lands  adjoining  the 
river,  to  the  distance  of  a  fourth  of  a  mile  from  the  usual  channel 
In  addition  to  the  injury  to  private  property  as  described  by  the 
witnesses,  some  (who  have  been  pilots  on  the  river  for  fifteen  or 
twenty  years,  and  experienced  in  running  rafts)  say  they  would  not 
consider  it  safe  to  undertake  to  run  a  raft  with  a  drive  of  200,000 
logs  floating  loose  upon  the  river.  Some  describe  the  imminent 
danger  to  which  they  have  been  exposed.  That  they  can  neither 
land  at  night,  go  through  the  chutes  in  the  dams,  nor  along  the 
narrow  channels  when  logs  are  floating  thick  in  the  river.  Wit- 
nesses who  saw  the  drive  of  1868  say  that  an  ordinary  raft  could 
not  have  lived  among  the  logs ;  and  that  they  have  known  rafts  de- 
tained till  the  fall  season  in  consequence  of  loose  logs  floating  so 
that  they  could  not  safely  venture  out  into  the  river." 

Clearly  such  a  use  of  the  river  is  improper,  and  conflicts  with  the 
rights  of  others.  Dubois  v.  Glaub,  2  P.  F.  Smith,  238.  We  think 
the  State,  in  the  exercise  of  her  sovereign  authority  and  police 
power,  had  a  right  to  forbid  sucli  a  mode  of  using  the  stream. 

The  next  question  is,  whether  the  mode  of  forfeiture  provided  in 
the  law  is  valid.  The  2d  section  of  the  act  of  1866  forfeits  the  title 
of  the  owner,  if  the  logs  be  found  floating  loose  in  the  stream  and 
not  in  the  personal  charge  of  some  one  upon  them,  and  vests  it  in 
the  captor,  at  the  expiration  of  two  montlis,  if  the  owner  do  not 
appear  within  that  time  and  pay  the  captor  fifby  cents  for  every  log 
taken  up. 

If  this  means  that  a  forfeiture  can  take  place  without  notice,  ai 
the  court  below  held,  and  without  an  opportunity  of  being  heard 
on  the  question  whether  the  owner  had  voluntarily  set  his  logi 
afloat  loose  upon  the  stream,  then  it  seems  to  us  to  be  contrary  to 
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the  provision  in  the  bill  of  rights,  that  no  one  shall  be  deprived  of 
his  property  unless  by  the  judgment  of  his  peers,  or  the  law  of  the 
land.  The  law  of  the  land  means  by  due  process  of  law.  2  Kenf  s 
Com  13  ;*  Sedgwick  on  Stat  and  Const.  Law  (ed.  1857),  610;  Mur- 
ray's  Lessee  y.  Hoboken  Land  Company^  18  How.  276.  It  does  not 
mean  merely  an  act  of  the  legislature,  for  that  would  abrogate  all 
restriction  on  legislative  power.  2  Kent,  13,*  in  note.  ^^  The  design 
of  the  convention,'*  says  Gibson,  0.  J.,  "was  to  exclude  arbitrary 
power  from  every  branch  of  the  government ;  and  there  would  be 
no  exclusion  of  it  if  such  rescripts  or  decrees  were  allowed  to  take 
eflFect  in  the  form  of  a  statute.**  Norman  v.  Heisty  5  W.  &  S.  173. 
This  provision  and  those  as  to  the  administration  of  justice  in  the 
bill  of  rights,  require  that  all  claims  for  justice  between  man  and 
man  shall  be  tried,  decided  and  enforced  by  the  judicial  authority 
of  the  State  and  by  due  course  of  law.  Per  Lowbie,  J.,  Menges  v. 
Dentlevy  9  Casey,  495.  In  Cfreene  v.  James,  2  Curtis,  189,  cited  in 
Sedgwick  on  Stat,  and  Const  Law,  p.  611,  Justice  Cubtis,  in  the 
circuit  court  of  the  United  States,  held  that  an  act  of  Rhode 
Island,  authorizing  a  seizure  of  property  in  an  unlicensed  tippling 
shop,  was  in  violation  of  the  constitution  of  the  State,  because  it  did 
not  provide  for  notice  by  due  legal  means  of  the  nature  and  cause 
of  tiie  accusation,  nor  for  a  trial  of  the  question  whether  the 
liquors  were  held  for  sale  in  violation  of  law.  The  provision  in  the 
oonstitution  of  Bhode  Island  is  in  the  same  language  as  that  in  our 
own.  This  subject  was  discussed  in  Fetter  v.  Wilt^  10  Wright,  460, 
in  reference  to  the  act  of  22d  April,  1822,  to  prevent  the  disturb* 
ance  of  meetings  held  for  religious  worship,  though  the  point  in 
the  case  was  not  decided,  Thohpsok  and  Woodwabd,  JJ.,  holding 
the  law  to  be  unconstitutional.  Now  it  is  very  clear  that  the  mere 
fiu^t  that  a  man's  property  is  found  floating  down  the  stream  is  not, 
ipso  facto,  a  ground  of  forfeiture,  so  as  to  deprive  him  of  title.  It 
is  the  intentional  or  voluntary  act  of  floating,  directing  or  author- 
izing to  be  floated,  which  the  law  prohibits.  For  aught  the  captor 
or  the  public  may  know  the  logs  might  have  been  carried  off  by  a 
flood,  or  by  the  illegal  acts  of  trespassers.  In  Doctor  and  Student, 
ch.  51,  it  is  said,  'Hhough  a  man  waive  the  possession  of  his  goods. 
and  saith  he  forsaketh  them,  yet  by  the  law  of  the  realm  the  prop- 
erty remaineth  still  in  him,  and  he  may  seize  them  after,  when  he 
vnUr  And  see  Story  on  Bailm.  55,  59, 85,  86,  87.  It  is  e^idf  nt, 
therefore,  that  title  cannot  be  divested  by  the  mere  fact  of  the 
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property  being  found  floating  on  the  streanL  That  may  jnstiiy 
Beizore  to  answer  the  supposed  offense.  But  to  forfeit  the  tide,  the 
owner  must  have  notice,  and  an  opportunity  of  showing  that  his 
property  was  not  voluntarily  set  afloat  on  the  stream  contrary  to 
Liw.  The  court  below  erred,  therefore,  in  holding  that  the  title  to 
the  logs  found  afloat  was  divested  without  notice;  and  we  think, 
also,  that  there  was  error  in  holding  that  the  provision  for  notice 
in  the  act  of  1812  is  repealed.  Evidently  it  is  not  repealed  by  the  act 
of  10th  April,  1862,  section  7,  P.-L.  286,  as  the  repealing  claoae 
applies  only  to  the  stamped  lumber  mentioned  in  the  first  section 
put  into  the  Susquehanna  at  or  above  the  boom  at  Williamsport. 
Nor  is  it  repealed  by  the  3d  section  of  the  act  of  11th  December, 
1866,  repealing  all  laws  and  parts  of  laws  inconsistent  with  the 
provisions  of  that  act  There  is  not  a  word  in  the  act  inconsistent 
with  that  part  of  the  act  of  1812,  section  1,  which  requires  the 
'^  person  taking  up  such  lumber  floating  down  the  waters  of  the 
said  river  to  lodge  a  list,  by  him  subscribed,  within  thirty  day» 
thereafter,  with  the  nearest  justice  of  the  peace  of  the  town  or 
township  where  such  lumber  was  taken  up,  of  the  number,  quality 
and  quantity  of  logs,  etc.,  with  the  marks  of  the  same,  and  requir- 
ing the  justice  to  enter  the  same  on  his  docket,  and  to  cause  the 
same  to  be  published  at  least  three  weeks  in  one  weekly  newspaper 
of  the  county  wherein  such  lumber  was  taken  up."  Then  the  1st 
section  of  the  act  of  1866  declares  it  to  be  the  true  intent  and 
meaning  of  the  Ist  section  of  the  act  of  1812,  ''that  any  saw-logs 
may  be  taken  up  under  (he  provisions  of  said  section^  whether  the 
same  be  put  into  the  streams  intentionally  or  otherwise,  and  whether 
the  same  be  floated  intentionally  or  otherwise,  the  true  intent  and 
meaning  thereof  being  that  no  saw-logs  may  be  flocUed  or  driven 
therein  unless  rafted  and  under  the  pilotage  and  control  of  men^  and 
that  all  saW'logs  not  so  rafted  and  under  the  pilotage  and  control  of 
n  en  shall  and  may  be  taken  up  under  the  provisions  thereof  J^ 

Thus  the  act  of  1866  expressly  directs  that  logs  floated  loosely  in 
tlie  stream,  not  under  the  control  of  men  (and  which  the  2d 
sciction  proceeds  to  prohibit,  and  delare  a  consequent  forfeiture  of 
the  logs),  shall  be  taken  up  under  the  provisions  of  the  1st  section 
of  the  act  of  1812.  And  without  this  plain  language  the  identity 
of  the  subject  of  legislation  and  the  necessity  of  notice  to  make 
the  Liw  valid,  require  us  to  hold  that  the  act  of  1812  and  its  sup- 
plements are  to  be  construed  in  pari  materia  with  the  act  of  1866. 
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The  only  objection  that  can  be  urged  against  the  charge  as  to 
the  measure  of  damages  is,  that  the  court  assumed  that  the  logs 
were  captured  by  the  defendants  under  an  honest  belief  that  they 
were  forfeited — a  matter  rather  for  the  jury.  The  action  of  repleyin 
lies  whereyer  one  man  claims  goods  in  the  possession  of  another 
without  regard  to  the  manner  in  which  possession  was  obtained. 
But  it  is  equally  well  settled  that  upon  the  question  of  damages  the 
means  by  which  possession  has  been  taken  or  retained  will  be  con- 
sidered. Hence  exemplary  damages  may  be  given  when  there  has 
been  outrage  in  the  taking,  or  yexation  and  oppression  in  the  deten- 
tion; and  on  the  other  hand,  an  innocent  mistake  in  the  taking  or 
detention  may  reduce  the  damages  to  mere  compensation.  This 
subject  was  fully  examined  in  Her  die  t.  Young y  5  P.  F.  Smith,  176. 
The  court  below  held  that  the  logs  grounded  on  the  islands  were 
not  liable  to  capture  and  forfeiture  under  the  2d  section  of  the 
act  of  1866.  Still  it  was  a  question  for  the  jury,  whether  the 
defendants  had  not  made  an  innocent  mistake  in  not  proceeding 
f.ccording  to  the  act  of  1812.  Prima  faciey  the  value  of  the  prop- 
erty when  and  where  it  is  replevied  is  the  measure  of  compensa* 
tion ;  but  this  may  be  varied  by  the  circumstances  as  to  the  char^ 
acter  of  the  taking  and  the  removal  to  the  place  of  the  replevy.  * 
Judgment  reversed,  and  a  venire  denovo  awarded. 

The  defendants'  writs  of  error  were  argued  by 

8.  O.  Thompson  and  B.  F.  Junkin,  for  plaintifik  in  error. 

A.  C.  Simpson  and  S.  Linn  (with  whom  were  (7.  J.  T.  Mclntirtf 
Black  &  Meredith),  lor  defendants  in  error. 

AoKEW,  J.  The  main  questions  arising  in  this  case  have  been 
considered  and  disposed  of  in  the  writ  of  error  of  Craig  £  Blancli- 
ard  V.  Kline.  Opinion  just  I'ead.  In  the  present  writ  of  error,  the 
only  question  is  upon  the  right  of  the  defendants  to  take  up  the . 
logs  found  lying  upon  the  islands  and  not  afloat.  We  have  said,  in 
the  other  writ  of  error,  that  the  2d  section  of  the  act  of  1866  must 
be  taken  in  connection  with  the  former  acts  on  the  same  subject, 
and  that  the  proceedings  and  notice  required  by  the  act  of  181 3,  aa 
altered  and  modified  by  its  supplements,  are  applicable  to  seizures 
of  logs  under  the  act  of  1866.  The  defendants  had  a  right  to  take 
Vol.  III.— 82 
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up  the  logs  lying  on  the  islands,  under  the  acts  of  1812, 1853,  and 
1855,  OS  explained  by  the  Ist  section  of  the  act  of  1866.  But  hay- 
ing failed  to  comply  with  their  provisions  as  to  the  mode  of  taking 
up  the  logs,  the  plaintiffs  were  entitled  to  recover,  so  that  substan- 
tially the  instruction  of  the  court  led  to  the  correct  result,  and  tho 
judgment  is  affirmed.    • 


Ebkhbdy,  appellant,  y.  Jomreiov. 

(fl5Fwm.8t.4SL) 

Lunatie — power  ofeommiUee  to  elect  for  widtm. 

The  oomxnittee  of  a  lunatic  widow  cannot  make  an  election  for  her  between 
the  provision  made  for  her,  in  the  will  of  her  hasband,  and  her  dower  at 
common  law,  without  the  sanction  of  the  court. 

Action  of  dower  by  Max  Kennedy,  committee  of  SaDy  Mahon, 
lunatic,  widow  of  Robert  Mahon,  against  George  Johnston.  Th;. 
material  facts  are  stated  in  the  opinion.  The  verdict  was  for  defend- 
ant and  plaintiff  appealed. 

F.  W.  KimmeU  (with  whom  were  J.  R.  Orr  and  Kennedy  it  Stew* 
art)y  for  plaintiff  in  error. 

J.  McD.  Sharpe  (with  whom  were  Stumbamgh  d  Oehr),  for  defend- 
ant in  error. 

Act  of  June  13, 1836,  §  16  et  eeq.,  Pamph.  L.  596,  Purd.  682,  pL 
22,  etc. ;  Hehn  v.  Hehny  11  Ear.  415 ;  Guihrie^s  Appeal^  4  id.  321. 
The  right  of  election  is  personaL  Boon  v.  Boon^  3  Ear.  &  HcE. 
93 ;  Collins  v.  Carmany  6  Md.  503 ;  Lewis  v.  LewiSy  7  Ired.  72 ;  Mer- 
rill y.  Emery,  10  Pick.  507.  If  the  widow  is  under  disability  the 
court  will  elect  for  her.  PuUeney  y.  Darlington,  2  Ves.  Jr.  560; 
Boper  on  Eusband  and  Wife,  571,  note ;  Nbys  v.  Mordaunty  2  Vem. 
581 ;  Streatfield  v.  Streatfield,  Cas.  temp.Ta1b.  176 ;  1  Leading  Gases 
in  ikjuity  (White  &  Tudor),  Eare  &  Wallace's  Notes,  271,  eta; 
bougUon  v.  Boughton,  2  Ves.  12 ;  Bar  v.  Bar,  3  Bro.  P.  G.  173 ; 
Chetioynde  v.  Fleetwood,  1  id. ;   Vane  v.  Lord  Dungannon,  2  S  &  L. 
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133 ;  Davis  v.  Pagej  9  Ves.  350 ;  Ebington  v.  Ebington,  5  Madd.  117 ; 
Wilson  Y.  Lord  John  Tottmshend,  2  Yes.  Jr.  693 ;  Ooodwyn  y.  Oood-' 
wyn,  1  Yes.  Sr.  228;  Bigland  v.  Huddleston,  3  Bro.  0.  0.  285,  note ; 
Oretton  y.  Howard^  1  Swanst  413 ;  Ashburnham  y.  Ashbumham,  13 
Ves.  Jr.  1111 ;  Robertson  v.  Stephens^  1  Ired.  Bq.  247;  McQueen  v, 
McQueen,  2  Jones'  Eq.  16 ;  Tiernan  y.  Roland,  3  Ear.  430;  Addi- 
son  y.  £(m^,  2  Bland.  606, 

AoKEW,  J.  Bobert  Mahon,  the  hnsband  of  Sally  Mahon,  died  in 
May,  1845.  and  she  was  not  declared  a  lunatic  until  August,  1867. 
During  all  this  interyal  she  took,  under  the  will  of  her  husband,  the 
proyisions  made  for  her.  Had  she  been  sane,  there  could  be  no 
doubt  that  the  acts  of  acceptance  under  the  will,  as  giyen  in  eyi- 
dence,  would  haye  been  deemed  an  election  in  pais  and  barred  her 
dower.  Gauffman  y.  Cauffman,  17  S.  &  E.  16 ;  Light  y.  Light,  9  Har. 
407 ;  Bradford  y.  Kents,  7  Wright,  474.  But  if  she  were  insane  from 
the  period  of  her  husband's  death,  of  which  there  was  some  eyidence, 
slie  was  without  capacity  to  elect,  and  this  raises  the  only  question 
we  need  discuss  —  the  power  of  Dr.  Kennedy,  as  her  committee,  to 
elect  for  her  without  the  sanction  of  the  court  of  common  pleaa 
In  yiew  of  the  doctrine  of  election,  as  administered  in  equity,  and 
of  the  powers  conferred  on  the  committee  of  a  lunatic,  which  are 
entirely  statutory,  he  had  not  the  power  without  application  to  the 
court  Under  the  11th  section  of  the  act  of  April,  1833,  relating  to 
wills,  a  deyise  or  bequest  by  a  husband  to  his  wife,  of  any  portion  of 
his  estate  or  property,  is  deemed  and  taken  to  be  in  lieu  of  her  dower 
in  his  real  estate,  saying  her  right  to  elect  her  dower,  which  means 
at  common  law.  Shaffer  y.  Shaffer,  14  Wright,  394.  She  is,  there- 
fore, put  to  her  election  between  the  proyisions  of  the  will  and  her 
dower,  while  her  default  to  appear  and  elect  under  the  act  of  29th 
March,  1832,  section  35  (Pamph.  L.  200),  afker  citation  seryed,  is 
deemed  to  be  an  acceptance  of  the  proyision  of  the  will,  and  bars 
dower.  The  eyident  leaning  of  the  law,  in  the  absence  of  an  elec- 
tion of  dower,  is  toward  the  will.  The  choice  thus  presented  by 
the  law  is  one  for  a  judicious  consideration — one  of  judgment  to  be 
exercised  upon  a  yiew  of  the  circumstances.  The  right  is  also  per- 
sonal, to  be  exercised  by  the  widow  herself,  or,  if  she  be  incompetent 
because  of  unsoundness  of  mind,  by  the  court  which  has  the  care  of 
her  estate,  unless  there  be  a  statutory  power  committed  to  the  com* 
mittee.    In  Maryland  and  North  Carolina,  it  has  been  held  thathei 
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right  of  election  is  personal,  and  can  be  exercised  only  by  herselL 
1  Washb.  on  Eeal  Prop.  272*,  citing  Boone  v.  Boone,  3  Har.  &  McH. 
93 ;  Collins  v.  Carman,  JS  Md.  503 ;  Letois  y.  Lewis,  7  Ired.  72. 
In  England^  in  cases  of  election,  generally,  the  jurisdiction  is  exer- 
cised by  the  court  of  chancery,  which  has  also  the  care  of  the  per- 
sons and  estates  of  persons  nan  compotes  mentis.  2  Maddock's 
Ch.  48  to  60;  2  Stor/s  Eq.,  §§  1075,  1077,  1080,  1097;  Cauff- 
man  y.  Cauffman^  17  S.  &  B.  24,  25,  26.  tn  the  case  of  infants  and 
married  women,  the  court  of  chancery,  when  necessary,  will  refer 
the  matter  to  a  master  to  inquire  as  to  what  would  be  most  benefi- 
cial to  the  infant  or  feme  covert,  in  order  to  make  the  proper  decree. 
See  authorities  collected  in  note,  White  &  Tudor's  Leading  Gases  in 
Equity,  p.  272 ;  also  note  to  Lady  Cavan  y.  PouUeney,  2  Yes.  Jr.  563^ 
Sumner's  Edition. 

•  In  this  State  the  5th  article  of  the  constitution,  section  6,  confers  on 
the  court  of  common  pleas  the  power  of  %  court  of  chancery,  so  &r 
as  relates  {inter  alia)  to  the  persons  and  estates  of  those  who  are 
non  compotes  mentis.  The  act  of  13th  June,  1836,  relating  U> 
lunatics  and  habitual  drunkards  (Pamph.  L.  592),  was  passed  to* 
carry  out  this  proyision  of  the  constitution.  It  is  under  this  act 
the  committee  deriyes  all  his  powers,  and  unless  the  power  to  elect 
can  be  found  in  the  law  or  be  fairly  inferred  from  its  original  tenns^ 
it  does  not  exist  It  is  obyious,  there  is  no  such  power  conferred  in. 
words,  general  or  special,  and  there  appears  to  be  nothing  in  the 
character  and  nature  of  the  duties  enjoined  firom  which  the  power 
can  be  drawn.  When  properly  qualified  the  law  confers  on  the^ 
committee  the  management  of  the  real  and  personal  estate  of  the 
lunatic  with  power  to  apply  the  income  only  to  the  payment  of  his 
debts,  and  the  support  of  himself  and  his  family.  But  beyond  this 
the  committee  cannot  go  in  disposing  of  the  estate  without  the  aid 
or  sanction  of  the  court  If  the  income  be  insufficient  the  principal 
cannot  be  used,  or  the  real  estate  conyerted  without  the  direction 
of  the  court  To  the  court  belongs  the  power  of  making  orders 
touching  the  care  and  custody  of  the  person,  and  the  management 
and  safe-keeping  of  the  estate,  of  the  lunatic,  necessary  and  proper 
for  the  purpose.  The  election  of  one  of  two  things  when  only  one 
can  be  chosen  for  the  lunatic  is  undoubtedly  a  judicial  not  a  minis- 
terial act,  and  belongs  to  the  court  and  not  to  the  committee.  The 
act  of  election  settles  the  title,  and  makes  that  absolute  which  was 
before  uncertain  and  optional.    Where  the  title  may  attach  to  either 
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of  two  subjects  of  property  by  election,  it  requires  a  comparison  of 
benefits,  and  a  choice  to  settle  .the  title  upon  one  of  them  absolutely. 
This  the  committee  undoubtedly  cannot  do  from  the  provision  of  a 
mere  power  of  management,  for  that  implies  a  title  already  to  the 
thing  to  be  managed,  and  for  the  same  reason  the  power  to  elect 
iocs  not  flow  from  a  power  to  sue  for  and  recover  the  property  of  a 
lunatic.  It  also  implies  a  pre-existing  title  in  the  lunatic ;  while 
the  election  is  required  to  be  made  before  title  absolutely  accrues. 
It  was  therefore  not  in  the  power  of  the  committee  of  his  own 
motion  to  relinquish  the  provision  made  for  the  wife  in  the  will  of 
the  husband,  and  cast  himself  upon  the  dower.  It  was  his  duty  to 
apply  to  the  court  of  common  pleas  having  jurisdiction  over  the 
person  and  estate  of  the  lunatic  for  leave  to  elect  the  dower,  which 
the  court  would  grant  only  on  due  consideration  of  the  advantages 
and  disadvantages  of  the  choice.  After  such  a  decree  he  could  then 
proceed  to  have  a  record  of  his  election  made  in  the  orphans'  court, 
under  the  provisions  of  the  act  of  29th  of  March,  183^  and  be  in  a 
position  to  recover  the  dower  if  denied  to  hiuL 

Tfiis  8ub»iantiatty  disposes  of  all  the  errors  assigned^  and  the 
judgment  is  affirmed. 
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Walsh  v.  Powers,  appellant 

(48N.Y.8&) 

Iftfancjf — ratifleoHon  cf  eon^ratfU, 

Tite  defendant,  while  an  infant,  purchased  certain  mortgage  real  estate,  and 
in  the  deed  to  her  covenanted  to  pay  the  mortgage.  She  thereafter  Bold 
the  real  estate  at  an  advanced  price.  Some  years  after  she  became  of  age,  the 
mortgage  was  foreclosed  by  action,  in  which  she  was  made  a  party  and  ap 
peared.  A  j  udgment  thereon,  for  deficiency,  was  entered  against  her  grantor 
Held,  that  the  covenant  was  voidable  on  the  part  of  the  defendant,  and  that  a 
retention  of  the  fruits  of  her  sale  after  she  became*of  age  was  not  an  act  in 
affirmance  of  the  contract,  nor  was  the  appearance  in  the  f orclosure  suit 
an  act  tending  to  ratify  her  obligation. 

Appeal  by  defendant  from  judgment  of  general  term  of  snpreme 
court  in  second  judicial  district,  afiSrming  a  judgment  for  plain- 
tiff. 

One  Edward  A.  Walsh  gave  a  mortgage  upon  certain  real  estate 
owned  by  him,  to  secure  the  payment  of  $3,000.  Subsequently,  he 
sold  and  conyeyed  the  mortgaged  premises  to  defendant  for  the  con- 
sideration of  $9,300.  In  the  deed  of  conveyancey  the  defendant  as- 
sumed the  payment  of  the  mortgage.  The  defendant  was  at  that 
time  an  infant,  and  also  was,  and  has  since  remained,  a  married 
woman. 

About  seven  months  afterward,  the  defendant  conyejed  the 
mortgaged  premises  to  one  Brouwer.    The  consideration  of  the 
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deed  was  $12,000,  and  Bronwer  therein  assumed  the  payment  of 
the  mortgage. 

The  mortgage  was,  subsequent  to  the  defendant's  reaching  her 
majority,  foreclosed  by  action  in  which  she  was  served  with  a 
Eummons,  complaint,  and  notice  of  object  of  action.  She  appeared 
by  attorney  in  such  action.  The  property  was  sold  under  fore- 
closure and  failed  to  bring  the  amount  due  by  $1,504.04,  for  which 
deficiency  judgment  was  entered  against  Edward  A.  Walsh,  who 
paid  the  same.  He  assigned  his  claim,  under  the  covenant  in 
the  deed  to  defendant,  to  the  plaintiff's  testatrix,  who  commenced 
this  action  on  such  covenant 

The  case  was  tried  by  the  court  without  a  jury.  The  court  found 
that  the  defendant  was  only  nineteen  or  twenty  years  of  age  when 
she  bought,  and  that  she  .retained  the  estate  conveyed  to  her,  and 
the  proceeds  thereof,  but  did  not  find  whether  she  was  of  age  or 
not  when  she  sold  to  Brouwer* 

Ira  D.  Warren,  for  appeDant 

Samuel  Hand,  for  respondent. 

Allek,  J.  The  infancy  of  the  defendant,  at  the  time  of  the  al« 
leged  undertaking  upon  which  the  action  is  based,  appears  by  the 
record  asfoimd  by  the  judge  at  the  trial  upon  the  evidence.  The 
obligation  was  therefore  voidable  at  her  option,  and  the  action  can- 
not be  maintained  unless  ratified  and  affirmed  after  she  attained  her 
majority ;  and  the  onus  of  showing  such  ratification  was  upon  the 
plaintiff.  A  continuance  in  possession  of  the  premises,  the  convey- 
ance of  which  constituted  the  consideration  of  her  contract,  and  a 
sale  of  the  same  by  her  after  she  became  of  age,  would  have  been  an 
affirmance  of  the  transaction  by  which  she  acquired  the  title,  and 
entitled  the  plaintiff  to  recover  in  the  action.  Lynde  v.  Budd,  2 
Paige,  191;  Henry  v.  Root,  33  N.  Y.  626;  Bryden  v.  Bryden,9 
Mete.  519. 

So,  too,  the  retention  of  the  property,  and  an  omission  to  disaf- 
firm within  a  reasonable  time  after  arriving  at  the  age  of  twenty^ 
one  years,  would  have  operated  as  an  affirmance  of  the  contract,  and 
been  an  answer  to  the  defense  of  infancy.  Eline  v.  Beebe,  6  Conn. 
494 ;  Cecil  v.  Salisbury,  2  Vem.  324.  An  infant  will  not  be  per- 
mitted to  retain  property  purchased  by  her  and  at  the  same  time  re- 
pudiate the  con ti  act  of  purchase.    Kitclien  v.  Lee,  11  Paige,  107 
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But  in  this  case,  although  the  foot  of  in&ncy  at  the  time  of  the  al- 
leged contract  is  expressly  found,  which  entitled  the  defendant  to  a 
judgment,  unless  by  some  act,  after  she  became  of  age,  she  had  rati- 
fied and  affirmed  the  contract,  no  such  act  is  found.  The  affirm- 
ance of  the  contract,  as  suggested,  was  a  fact  to  be  proved  by  the 
plaintiff,  and  to  be  affirmatively  found  by  the  judge,  to  avoid  th^ 
defense  of  infancy  clearly  established.  While  every  intendment  will 
be  in  support  of  a  judgment,  and  nothing  will  be  taken  by  infer- 
ence against  it  upon  appeal,  thid  court  cannot  infer  or  assume  the 
existence  of  a  fact  lying  at  the  foundation  of  the  action,  in  the 
absence  of  any  finding  upon  the  subject,  or  evidence  warranting 
such  a  finding.  Omissions  and  defects  in  a  finding  may  be  supplied 
by  inference,  but  not  the  entire  want  of  finding,  in  the  absence  of 
evidence  of  the  necessary  fSoct  appearing  ip  the  case.  This  defense 
of  infancy  is  established  by  the  decision  and  findings  of  the  judge, 
with  no  fact  in  avoidance  of  it  It  is  true  that  the  judge,  as  ^a 
conclusion  of  law,  finds  that  the  acts  of  the  defendant,  after  reach- 
ing the  age  of  twenty-one  years,  were  a  ratification  of  the  obliga- 
tion,'' etc.  But  he  does  not  find  any  act  to  have  been  performed  by 
her  after  that  period,  except  the  appearance  of  an  attorney  in  the 
action  to  foreclose  the  mortgage;  nor  does  he  find  that  by  her  acts 
she  ratified  the  contract  after  becoming  of  age,  even  if  such  find- 
ing, without  specifying  the  particular  acts  relied  upon,  would  have 
been  sufficient ;  and  neither  the  evidence  nor  the  findings  and  state- 
ments of  the  judge  show  that  the  defendant  had  attained  her  ma- 
jority at  the  time  of  the  sale  of  the  premises  by  her.  Indeed,  the 
inference  fh>m  the  case  is  rather  adverse  to  such  a  conclusion.  A 
possession  or  retention  of  the  firuits  of  her  sale,  after  she  became 
twenty-one  years  of  age,  if  such  fact  was  clearly  established,  was  not 
an  act  in  affirmance  of  the  contract  with  the  plaintiff's  testator.  It 
was  not  the  exercise  of  any  control  over  the  property  conveyed.  A 
tender  of  payment  by  her  to  her  grantor,  or  his  representatives,  of 
the  moneys  received  by  her,  would  not  have  been  a  disaffirmance  of 
the  contract. 

The  appearance  in  the  foreclosure  suit  was  not  an  act  tending  to 
ratify  her  obligation.  She  was  not  called  upon  to  interpose  the  de- 
fense of  infancy  in  that  action.  It  would  have  been  unavailing  for 
any  purpose.  The  question  could  not  have  been  tried,  and  was  not 
material  to  any  issue  that  could  have  been  formed  there. 

Judgment  reversed  and  new  trial  ordered. 
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Fbbemak,  appellant,  y.  Freemak. 

(48N.Y.84.) 

Paroi  $raiiii  0/  real  estate -^riffJiU  of  partiei  k^  poeeesthn  binder* 

The  pUintiiT,  owning  a  piece  of  wild  land,  told  the  defendants  that  the  prev^ 
ises  ehonld  be  thein  as  long  as  they  lived,  and  put  them  in  poasession  of 
the  same.  The  defendants  occupied  the  premises  for  a  number  of  yesm, 
and  made  extensive  improvements  upon  them.  Held,  that  the  expenditnies 
made  upon  permanent  improvements  constituted,  in  equity,  a  consideration 
for  the  promise  of  the  plaintiff,  and  that  the  performance  of  the  promise, 
although  by  parol,  could  be  enforced  in  equity,  and  that  an  action  of  eject- 
ment would  not  lie  against  defendants  in  possession. 

Appeal  from  order  of  general  term  of  supreme  court  in  sixth  judi- 
cial districty  reyersing  judgment  for  plaintiff  and  ordering  a  new  triaL 

The  plaintiff^  in  the  year  I860,  purchased  a  place  containing  forty 
acres  of  land,  and  situated  in  Cortland  county.  Soon  afterward 
he  put  the  defendants,  one  of  whom  is  plaintiff's  son,  and  the  other 
such  son's  wife,  in  possession  of  the  place.  Before  doing  so,  he  told 
them  that  the  premises  should  be  theirs  as  long  as  they  lived,  and 
afterward  said  to  them  that  he  had  bought  the  place  for  a  home 
for  them,  and  gave  it  to  them.  The  defendants  cleared  a  number 
of  acres  on  the  place,  built  a  house,  and  made  other  improvements. 
The  defendant,  plaintiff's  son,  afterward  left  his  wife  and  family 
and  went  to  live  with  his  father.  Subsequently  this  action  of 
ejectment  was  brought  by  plaintiff  Plaintiff's  son  did  not  defend. 
(The  decision  at  general  term  is  reported  in  51  Barb.  806.)  The 
plaintiff  appealed  to  this  court 

M.  M.  WaierSy  for  appeUant 

Miner  A  Kem,  for  respondents. 

Groteb,  J.  As  the  order  of  the  general  term  does  not  show  that 
it  was  based  njH)n  errors  of  fact,  it  must  be  assumed  by  this  court  to 
have  been  based  upon  errors  of  law  only.  The  &ot8  must  be 
assumed  to  have  been  correctly  found  by  the  referee.  The  only 
legal  questions  arise  upon  the  exception  t^en  by  the  respondent  to 
the  legal  conclusion  drawn  by  the  referee  from  the  facts  found  by 
him.  That  conclusion  was,  that  although  the  plaintiff  gave  said 
premises  to  the  defendant,  yet  said  gift,  being  by  parol,  was  not  valid 
Vol.  III.— 83 
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and  passed  no  iiiie,  either  legal  or  equitable,  to  the  premises  set  out 
in  the  complaint^  and  therefore  he  ordered  judgment  for  the  plain- 
tiff for  the  recovery  of  the  possession  thereofl  If  this  legal  oondu- 
sion  from  the  facts  found  be  correct,  the  general  term  erred  in 
reversing  the  judgment,  and  the  order  appealed  fix»m  must  be 
reversed.  While  the  evidence  contained  in  the  case  and  exceptions 
cannot  be  looked  into  for  the  purpose  of  finding  additional  facts,  as 
a  ground  for  the  reversal  of  the  judgment,  yet  it  may  be  for  the 
purpose  of  determining  the  meaning  of  the  findings  of  the  referee. 
When  these  are  read,  aided  by  this  light,  the  referee  finds  that  when 
the  plaintiff  purchased  the  lands  in  controversy,  being  about  forty 
acres  of  land,  wild,  with  the  exception  of  about  six  acres  which  had 
been  wholly  or  partially  cleared,  he  gave  it  to  the  defendants.  That 
is,  that  he  promised  to  give  it  to  them  for  their  lives  and  the  life  of 
the  survivor,  in  case  they  would  move  to  and  reside  thereon,  and 
that,  in  pursuance  of  such  promise,  the  defendants  moved  to  the 
premises  and  occupied  the  same  from  February,  1860,  to  the  time  of 
the  trial  of  the  action.  That  the  defendants  cleared  twelve  or  fifteen 
acres  of  the  land  and  fenced  the  same,  and  built  an  addition  to  the 
house  upon  the  premises,  being  somewhat  assisted  therein  by  the 
plaintiff.  That  the  defendants  have  paid  a  portion  of  the  taxes 
assessed  upon  the  land.  I  have  assumed  that  the  referee,  by  the 
words  "gave  the  land  to  the  defendants,**  meant  to  be  understood, 
tiiat  he  promised  to  give  It  to  them.  That  such  was  his  meaning 
appears  from  the  evidence,  as  there  was  no  evidence  of  any  attempt 
at  the  former,  while  the  proof  of  the  latter  was  ample.  The  ques- 
tion then  is,  whether  a  parol  promise  by  one  owning  lands  to  give 
the  same  to  another  will  be  enforced  in  equity,  when  the  promisee 
has  been  induced  by  the  promise  to  go  into  possession,  and,  with 
the  knowledge  of  the  promisor,  make  comparatively  large  expendi- 
tures in  permanent  improvements  upon  the  land.  It  is  and  must 
be  conceded,  that  if  the  promise  by  parol  was  to  sell  the  land  for  a 
Valuable  consideration  to  be  paid  therefor  by  the  promisee,  such 
promise  under  this  precise  state  of  facts  would  be  enforced.  The 
ground  upon  which  this  equitable  jurisdiction  is  exercised,  although 
sometimes  said  to  be  part  performance,  really  is  to  prevent  a  firaud 
being  practiced  upon  the  parol  purchaser  by  the  seller,  by  inducing 
him  to  expend  his  money  upon  improvements  upon  the  fiuth  of  the 
contract,  and  then  deprive  him  of  the  benefit  of  the  expenditure, 
and  secure  it  to  the  seller  by  permitting  the  latter  to  avoid  the  per- 
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fonuanoe  of  his  contract.  In  the  case  supposed,  there  has  been  no 
part  performance  of  the  contract,  strictly  speaking,  except  the 
taking  possession,  no  part  of  the  purchase-money  having  been  paid, 
and  yet  the  cases  are  numerous  where  performance  of  such  contract 
has  been  decreed  in  equity,  where  possession  has  been  taken  under 
the  contract  and  large  expenditures  upon  perm^anent  improvements 
made.  In  the  present  case,  possession  has  been  taken  under  the 
promise  and  the  expenditures  upon  improvements  made,  yet  it  is 
insisted  that  equity  will  not  enforce  the  promise  for  the  reason  that 
it  was  to  give,  instead  of  having  been  to  sell  the  land  for  a  valuable 
consideration.  Permitting  the  promisor  to  avoid  performance 
operates  as  a  fraud  as  much  in  the  latter  as  in  the  former  case,  so 
far  as  expenditures  upon  improvements  are  concerned.  The  counsel 
for  the  appellant  insists  that  there  has  been  no  part  performance  of 
the  contract  to  give  the  land.  The  answer  to  this  is,  that  possession 
has  been  taken,  and  valuable  improvements  made  upon  the  faith  of 
the  promise.  These  acts  constitute  part  performance  by  the  re- 
spondents. It  is  true  that  the  plaintiff  has  done  nothing  by  way 
of  performance  on  his  pari  It  is  not  necessary  that  he  should. 
Part  performance  by  the  party  seeking  to  enforce  the  contract  U 
sufficient.  It  is  further  insisted,  that  an  executory  promise,  rof 
founded  upon  any  valuable  consideration,  is  a  mere  nude  j^t, 
furnishing  no  grounds  for  an  action  at  law,  and  that  performance 
of  such  a  promise  will'  not  be  enforced  in  equity.  This  is  true 
so  long  as  the  promise  has  no  consideration.  Any  thing  that 
may  be  detrimental  to  the  promisee  or  beneficial  to  the  promisor  in 
legal  estimation  will  constitute  a  good  consideration  for  a  promise. 
Expenditures  made  upon  permanent  improvements  upon  land  with 
the  knowledge  of  the  owner,  induced  by  his  promise,  made  to  the 
party  making  the  expenditure,  to  give  the  land  to  such  party,  con- 
stitute in  equity  a  consideration  for  the  promise.  Lobdell  v.  Lobdett, 
33  How.  347;  id.  1,  32;  Orosbie  v.  McDaul,  13  Ves.  147;  Sfiephard 
V.  Bivin,  9  Gill,  32 ;  3  Pars,  on  Cont.  369.  The  statute  of  frauds 
has  no  bearing  upon  the  case.  If  the  promise  reduced  to  writing 
could,  under  the  circumstances,  be  enforced  in  equity,  it  may  be 
although  by  parol.  2  Stat,  at  Large,  139,  §  10.  The  order  grant- 
ing a  new  trial  must  be  affirmed,  and  judgment  final  upon  the 
stipulation  rendered  against  the  plaintiff. 

Order  of  general  term  qffirmed  and  judgment  for  defendant 
ordered. 
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Shxppasd  t.  Steele  et  al,  appeUantii 

<ttN.T.ai.> 

Lkm&nui$el$  under SUite km. 


k  dftim  tor  labor  upon  tha  hull  of  a  reuelp  while  yet  in  proeew  off 
Hon  before  laanching,  is  not  a  maritime  contract,  and  the  United  Btatea 
admiralty  coons  have  no  Jurisdiction  for  its  enforcement. 

L  State  statute,  a  portion  of  whose  provisions  give  a  lien  npon  vessels  and 
furnish  a  means  of  enforcing  it  in  cases  of  contracts  not  maritime,  and  as  to 
which  there  is  no  admiralty  jurisdiction,  will  be  npheld  even  though  sneh 
statute  Is  unconstitutional  and  void  in  relation  to  particular  cases  covered 
by  its  terms. 

rhe  plaintiff  performed  blacksmith  work  on  a  vessel  being  built  at  a  ship  yard 
in  this  State.  HM,  that  the  New  York  statute,  entitled  "  An  act  to  provide 
lor  the  collection  of  demands  agidnst  ships  and  vessels,"  passed  April  14, 
18(12.  was  not  in  conflict  with  the  United  States  constitution  or  the  Judidaiy 
act  so  far  as  it  applied  to  a  lien  claimed  by  plaintiff. 

Appeal  Arom  judgment  of  general  term  of  sapremd  oonrt  in 
third  district  afiSrming  judgment  upon  report  of  referee. 
The  tacts  appear  in  the  opinion. 

&  L.  StebMnSf  for  appellants,  cited  In  re  Josephine^  89  N.  Y.  19 ; 
t  ConL  Adm.7d;  Bur.  Law  Diet  ^Material  Men;**  Harper  y. 
Tlu  New  Brig^  1  Oilp.  536;  Benedict's  Adm.,  §  264;  />s  Lairo  v. 
BoiU  2  OalL  466,  467,  475 ;  The  General  SmUh,  4  Wheat  438,  443 ; 
Ferran  v.  Hosford,  54  Barb.  200;  Wynekamer  y.  People,  3  Kern. 
J78,  487. 

P.  L.  Westbrookf  for  defendant,  cited  Perry  Co.  y.  BeerSf  20  How. 
(U.  S.)  393 ;  McOuire  t.  The  Ooliah,  21  id.  248;  Ibeter  v  Bueteed, 
100  Mas8.  409 ;  The  Ship  Francis  Palmer,  US.,  Opn.  of  Justice 
Nelson  ;  Tlie  Belfast,  7  Wall.  624  to  646 ;  Com.  v.  Hitchings,  5 
Oray;  Comm.  y.  Clapp,  id.  100;  People  y.  Toynbee,  8  Eem.  441; 
Fisher  v.  McGxrr,  1  Gray,  21 ;  In  re  Josqfh  E.  Cage,  OIcott»  401, 
404 ;  Hancox  y.  Dunning,  6  Hill,  494 

FoLGER,  J.  In  1866  one  Fox,  at  his  shipyard  in  South  Bondout, 
in  Ulster  county,  built  the  hull  of  a  vessel  for  Steele  and  others,  the 
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appellants.  Sheppard,  the  plaintiff,  did  the  blacksmith  work  on 
the  vessel  For  his  claim  for  that  work,  he  assumed  that  he  had  a 
lien  on  the  vessel,  by  virtue  of  the  statute  of  this  State,  entitled, 
*^  An  act  to  provide  for  the  collection  of  demands  against  ships  and 
vessels, "  passed  April  24,  1862.  He  took  proceedings  under  that 
act,  and  by  virtue  of  a  warrant  issued  by  the  county  judge  of  Ulster 
county,  he  seized  the  vessel.  The  appellants  gave  a  bond,  under  the 
act,  for  the  discharge  of  the  vessel.  In  the  action  brought  by  Shep- 
pard on  that  bond  against  the  appellants  they  raised  the  question 
that  the  act  of  1862  is  in  conflict  with  the  federal  constitution,  and 
on  that  question,  with  others,  the  case  is  brought  here.  The  appel- 
lants rely  upon  the  decision  of  this  court  in  the  matter  of  T/ie 
Steamboat  "  Josephine/'  39  N.  T.  19.  It  was  there  held,  that  so 
far  as  relates  to  a  maritime  contract,  the  constitution  of  the  United 
States,  declaring  that  the  judicial  power  of  the  United  States  shall 
extend  to  all  cases  of  admiralty  and  maritime  jurisdiction ;  and 
the  judiciary  act  of  congress,  approved  24th  September,  1789,  con- 
ferring upon  the  federal  courts  exclusive  jurisdiiction  in  all  admir- 
alty and  maritime  causes,  render  unconstitutional  and  void  this 
act  of  the  legislature. 

This  was  the  case  of  a  domestic  vessel,  which  was  enrolled  at  the 
custom  house  in  New  York  city,  and  her  home  port  was  there. 
She  was  engaged  in  traffic  between  that  port  and  Monmouth 
county.  New  Jersey.  The  claim  against  her  was  for  supplies  fur- 
nished her  at  the  home  port  It  was  sought  to  be  enforced  in  rem 
in  the  courts  of  this  State.  It  was  decided  in  that  case  that  the 
claim  was  on  a  maritime  contract ;  that  there  was  no  lien  for  the 
claim  under  the  maritime  law  which  could  be  enforced  in  rem,  in  a 
court  of  admiralty ;  that  where  a  statute  gives  such  a  lien,  courts 
of  admiralty  will  not  enforce  it;  but  that  the  courts  of  admir- 
alty had  jurisdiction  in  a  suit  in  personam  to  enforce  payment  of 
this  claim  for  supplies;  that  having  such  jurisdiction  it  was 
exclusive,  except  such  concurrent  remedy  as  is  given  by  the  com- 
mon law ;  and  that  the  proceedings  taken  in  the  case,  in  the  courts 
of  this  State,  could  not  be  enforced.  And  the  statute  above  referred 
to  was  pronounced  in  conflict  with  the  constitution  of  the  United 
Stat^  and  its  judiciary  act.  That  decision  is  placed  upon  the  facts 
appearing  in  that  case.  It  holds  that,  in  such  a  case  as  they  show, 
the  act  of  1862  can  give  no  right  to  the  State  courts  to  act,  inas- 
much as  so  far  it  is  inoperative.    But  those  facts  make  a  case  quit^ 
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different  from  that  before  ns.  The  claim  there  was  for  supplies 
furnished  to  a  vessel  engaged  in  the  prosecution  of  the  business 
for  which  she  was  built  and  owned.  It  was  a  maritime  contract, 
and  feU  within  the  exclusive  jurisdiction  of  the  admiralty  courts. 
The  claim  here  is  for  labor  upon  the  hull  of  a  vessel,  while  in  the 
process  of  construction,  before  launching,  while  yet  on  the  land. 
This  is  not  a  maritime  contract.  It  is  one  relating  to  a  sub- 
ject on  the  land,  and  it  is  to  be  performed  on  the  land*  The  ad- 
miralty courts  have  no  jurisdiction  for  its  enforcement.  Foster 
V.  The  Richard  Busteedy  100  Mass.  409;  Ferry  Co.  v.  Beersy  20 
How.  (U.  S.)  393.  And,  though  the  act  of  1862  is  held  by  tlie 
case  in  39  N.  Y.  to  be  unconstitutional  and  void  in  relation  to  par- 
ticular cases  covered  by  its  terms,  it  may  yet  be  valid  to  all  intents 
and  purposes  in  its  application  to  other  cases  within  the  scope  of  its 
provisions,  but  varying  from  the  former  in  particular  circumstances. 
And  this  though  the  variant  provisions  be  contained  in  the  same 
section,  if  they  be  distinct  and  separable,  so  that  one  may  stand 
though  the  other  fall.  If  they  are  not  essentially  and  inseparably 
connected  in  substance,  some  may  be  kept  while  others  are  rejected. 
Golden  v.  Prince^  3  Wash.  C.  C.  318 ;  Commonwealth  v.  Hitchings, 
5  Gray,  482.  There  is  no  objection,  then,  to  upholding  the  act  of 
1862,  in  such  of  its  provisions  as  give  a  lien  upon  vessels  and  fur- 
nish a  means  of  enforcing  it,  in  cases  of  contracts  not  maritime, 
and  as  to  which  there  is  no  admiralty  jurisdiction.  The  act  can  be 
sustained  and  applied  to  the  case  before  us.  It  follows,  then,  that 
this  position  taken  by  the  appellants  is  not  tenable. 

The  remainder  of  the  opinion  relates  to  the  validity  of  the  law 
under  the  State  constitution,  and  whether  the  plaintiff  complied  or 
not  with  its  provisions. 

Judgment  affirmed. 

WOTX.  —  See  FoBUr  t.  The  Blehard  BuitetO^  1  Am.  Bep.  IXk  —  lUp. 
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AxTSiiK  T.  N.  J.  Stbahboat  OoMPAirr,  appellant 

(48N.Y.7S^ 
Negligenee — sUam&r  passing  grounded  tow. 

Tha  defendant's  steamer  St.  John,  in  attempting  to  pass  a  grounded  tow 
belonging  to  plaintiff,  instead  of  taking  the  ordinary  channel,  which  was 
on  the  west  side  of  the  tow,  went  to  the  east  side,  the  pilqt  supposing  that 
the  channel  had  changed.  The  pilot  knew  that  the  tow  was  aground. 
Edd,  that  the  pilot  was  guilty  of  negligence,  and  the  owners  of  the  St. 
John  liable  for  damage  done  by  collision  with  a  vessel  belonging  to  the  tow. 

He  was  negligent,  although  the  accident  may  have  been  caused  by  an  obsta- 
cle which  had  been  recently  and  suddenly  formed  and  could  not  be  seen  by 
him.  A  party  cannot  avail  himself  of  the  defense  of  "inevitable  acci- 
dent," who,  by  his  own  negligence,  gets  into  a  position  which  renders  the 
accident  inevitable. 

fhe  St.  John,  before  reaching  the  tow,  signaled  that  she  intended  to  go  to 
the  east.  No  answer  was  made  by  those  on  the  tow,  though  it  had  been 
grounded  by  its  pilot  making  a  mistake  similar  to  that  of  the  pilot  of  the 
St.  John,  and  some  of  those  in  charge  had  sounded  and  discovered  that  the 
channel  had  changed.  Held,  that  those  managing  the  tow  were  not  guilty 
of  contributory  negligence. 

there  was  no  legal  duty  on  the  part  of  the  tow  to  either  signal  or  impart 
any  information  as  to  the  channel  to  the  St.  John.  A  steamer  with  full 
control  of  its  machinery,  desiring  to  pass  a  vessel,  whether  stationary  or 
moving,  must  do  it  on  its  own  responsibility,  and  is  bound  to  select  its  route' 
at  its  peril. 

Appeal  from  judgment  of  general  term  of  supreme  court  in 
third  judicial  district  affirming  judgment  for  plaintiff  on  report  of 
referee. 

The  steamer  St.  John,  in  making  her  second  or  third  trip  of  the 
season  upon  the  Hudson,  during  the  year  1866,  undertook  to  pass 
a  tow  of  boats  of  plaintiff  which  were  aground  in  the  river.  The 
true  channel  of  the  river,  in  which  there  was  plenty  of  water 
and  room  to  pass,  was  west  of  the  grounded  tow,  but  the  pilot  of 
the  St  John,  supposing  it  to  be  at  the  east,  had  attempted  to  pass 
on  that  side.  The  pilot  in  charge  of  the  steamer  taking  the  tow 
had  mistaken  the  channel  and  had  grounded  by  going  too  tax  east 
Soundings  had  been  made  by  one  of  this  steamer's  pilots  after 
groimding  and  the  place  of  the  channel  determined.  The  fact 
that  the  tow  was  aground  was  known  to  the  pilot  of  the  St  John^ 
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it  being  within  sight  of  the  steamer  when  lying  at  her  dock  at 
Albany. 

The  coarse  of  the  St  John  while  attempting  to  pass  on  the  east 
side  of  the  tow  was  noticed  in  plaintiff's  boats,  bnt  no  attempt 
was  made  to  direct  her  aright.  The  eyidence  shows  that  it  was 
the  custom  for  passing  steam  vessels  while  in  motion  to  indicate 
that  they  would  pass,  by  two  blasts  of  the  whistle,  to  the  left,  and 
that  the  St  John  blew  two  blasts.  These  were  not  obserred  in  the 
tow. 

The  St  John  in  the  attempt  to  pass  made  a  sadden  sheer,  ran 
into  and  sank  one  of  plaintiff's  boats.  It  was  claimed  by  her  pilot 
that  the  sheer  was  caased  by  striking  a  sand  hammock  recently 
formed  and  oat  of  sight  This  action  was  broaght  to  recover 
damages  for  the  cost  of  the  boat  sanL 

John  H.  Seynokh  and  Wm.  P.  Prentice^  for  appellants,  cited  Th$ 
Fashion,  1  Newb.  Ad.  8;  KeUey  v.  Barney,  12  N.  Y.  426;  Bright- 
ley's  Dig.  Sap.  313 ;  Sieinback  v.  Roe,  14  How.  532 ;  Dygeri  y.  Brad- 
ley,  8  Wend.  471 ;  Grace  Girdler,  7  WalL  203;  Ann  Caroline,  2  id. 
538 ;  Sania  ClauSy  01c.  442 ;  Osprey,  Spragae,  245 ;  Pars.  Mar.  Ijaw^ 
202,  note  3,  and  cases  cited ;  Barnes  v.  Cole,  21  Wend.  185 ;  Nelson 
T.  Island,  22  How.  55 ;  Rathbun  v.  Payne,  19  Wend.  398 ;  Strout  v. 
Foster,  1  How.  (U.  S.)  89;  The  Indiana,  1  Abb.  Adm.  330;  The 
Hypodame,  6  WaU.  216 ;  Fero  v.  Buffalo  and  State  Line  R.  R,,  22 
N.  Y.  209 ;  Randolph  v.  The  United  States,  1  Newb.  497 ;  The 
Narraganseit,  01c.  246 ;  Eliza  afid  Abby,  1  Setts'  Dec.  435 ;  Buzzard 
T.  Petrel,  6  McLean,  491 ;  The  Potomac,  8  Wall.  590;  The  Steam- 
boat  New  Jersey,  OIc.  415 ;  Hane  v.  Anthracite,  U.  S.  Law  Mag. 
Dec.,  1850,  "Earopa;"  Ouinon  v.  N.  T.  and  Harlem  R.  R.  Co.,  3 
Eob.  25 ;  Baxter  v.  2d  Ave.  R.  R.  Co.,  id.  511 ;  Orippen  v.  New 
York  Cent.  R.  R.,  40  N.  Y.  34;  Baxter  v.  Troy  and  Boston  R.  R. 
Co.,  41  id.  502. 

Samuel  Hand,  for  respondent,  cited  Steamer  Oregon  v.  Rocca,  18 
How.  (TJ.  S.)  570 ;  The  Sciota,  Davies,  359 ;  U.  S.  Y.Tlie  Mayor,  5  Miss. 
230;  T/ie  Clement,  2  Curtis'  C.  C.363;  Lochwood  v.  Lasftett,  19 
Penn.  344 ;  R.  B.  Forbes,  Spragae,  328 ;  Dygert  v.  Bradley,  8  Wend. 
469 ;  The  Rhode  Island,  1  Blatchf.  363 ;  U.  S.  Mail  Steamship  Co.  t. 
Rumball,  21  How.  (U.  S.)  372 ;  St.  John  v.  Paine,  10  id.  581 ;  Broum  t. 
Linn,  31  Penn.  510 ;  Crockett  v.  Newton,  18  How.  (U.  S.)  581 ; 
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Adams  t.  Higgins^  27  Miss.  95 ;  Wright  y.  Brotany  4  Ind.  95;  Pierce 
r.  Page,  24  How.  (U.  S.)  228 ;  Louisiana  v.  Fisher,  21  id.  1 ;  Holmes  v. 
Watson,  29  Penn.  457;  Cook  v.  Champlain  Trans.  Co.,  1  Deu.  91; 
TeaU  V.  ^ar/on,  40  Barb.  143 ;  Davies  v.  Jfonn,  10  M.  4  W.  148; 
Troto  V.  Vermont  Central  Railroad,  24  Vt  495 ;  Lord  Campbell  in 
DoweU  V.  Steam  Nav.  Co.,  5  EIL  4  Bl.  206 ;  Haiey  v.  Earle,  30  N.  Y. 
208 ;  Harris,  J.,  18  id.  256,  257 ;  Tuff  v.  Warman,  6  C.  B.  (N.  S.) 
573 ;  Spafford  v.  Harlow,  3  AIL  176 ;  Fero  v.  5w/ofo  A  72.,  22  N.  Y. 
209 ;  Morrison  y.  iS^^eaiTi  iVizt^.  Co.,  20  Eng.  L.  4  Eq.  455  ;  Gumming 
T.  Spruance,  4  Harr.  315 ;  McCready  et  aU  y.  Goldsmith  ei  al.,1% 
How.  {\J.  S.)  89. 

Ohttrch,  0.  J.  The  referee  before  whom  this  action  was  tried 
found,  as  a  ooDcInsion  of  fact,  that  the  injury  complained  of  was 
caused  by  the  negligence  of  the  defendant,  and  that  the  plaintiff 
was  free  from  any  negligence  which  contributed  to  the  injury,  and 
this  court  is  concluded  by  these  findings,  unless  they  are  unsup- 
ported by  any  eyidence,  or  unless  by  undisputed  evidence  the  con- 
trary is  established.  As  to  the  first  proposition,  that  the  injury  was 
caused  by  the  defendant's  negligence,  there  was  evidence  fully 
yastifying  the  conclusion  of  the  referee.  The  ofiBcers  and  pilots  of 
the  St.  John  knew  before  she  started  from  her  dock  that  the  plain- 
tiff's tow  was  grounded  and  the  position  it  occupied.  Instead  of 
pursuing  the  usual  channel,  as  it  hiad  existed  for  several  years, 
which  would  have  enabled  the  steamer  to  pass  the  plaintiff's  tow  in 
safety,  on  the  west  side,  without  any  examination  to  ascertain  where 
the  channel  was,  they  directed  her  eastward,  under  the  impression 
that  a  new  channel  had  been  formed,  which  would  enable  her  to 
pass  on  the  east  side.  While  pursuing  this  course,  she  came  in  con- 
tact with  some  obstacle,  which  sheered  her  bow  to  the  west  far 
enough  to  point  her  directly  toward  the  plaintiff's  tow,  and,  then 
becoming  unmanageable,  she  ran  into  and  sunk  th€  plaintiff's 
barge,  Buffalo.  These  leading  facts,  with  the  surrounding  circum* 
stances  detailed  at  the  trial,  presented  a  proper  case  for  the  judg- 
ment of  the  referee  upon  the  question  of  the  negligence  of  the 
defendant,  and  we  have  no  power  to  review  his  decision.  Draper  v 
Stouvenel,  38  N.  Y.  219 ;  FeUows  v.  Northrop,  39  id.  117 ;  Mason  y. 
Lord,  40  id.  476. 

It  is  claimed,  however,  that  the  undisputed  evidence  shows  that 
the  accident  was  inevitable.  This  is  based  upon  the  idea  that  the 
Vol.111.— 84 
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Si  John,  in  the  pursuit  of  a  lawful  aTocation^  in  a  lawful  manner, 
struck  the  bank,  or  some  other  obstacle,  and  that  the  highest  degree 
of  skill  could  not  have  prevented  the  sheering  of  the  vessel,  or  the 
consequent  collision.  The  answer  to  this  position  is,  that  tlie 
*^ sheering'*  was  the  immediate  consequence  of  the  defendant's 
negligence,  as  found  by  the  referee,  in  running  the  steamboat  out 
of  the  accustomed  channel.  A  party  cannot  avail  himself  of  this 
defense,  who,  by  his  own  negligence,  gets  into  a  position  which 
renders  the  accident  inevitable.  He  must  exercise  care  and  fore- 
sight to  prevent  reaching  a  point  from  which  he  is  unable  to  extri- 
cate himself.  There  was  some  evidence  tending  to  show  that  the 
St.  John  came  in  contact  with  a  "  hummock  "  or  sand  bar,  which 
had  suddenly  formed,  was  unknown  to  navigators,  and  which 
could  not  be  guarded  against,  but  the  evidence  on  this  point  was 
not  undisputed,  and  was  far  from  being  satisfactory,  and  the  ref- 
eree has  not  found  that  that  fact  existed.  If  it  did  not  exist,  and 
was  undisputed,  the  negligence  of  the  defendant  in  being  at  that 
point  would  prevent  its  availability  in  this  action.  Crockett  v. 
Newton,  18  How.  (U.  S.)  581. 

The  authorities  cited  by  the  learned  counsel  for  the  defendant 
are  not  in  conflict  with  these  views.  In  the  case  of  Hie  Orace 
(jfirdler,  7  Wall.  203,  the  court  say :  "  Inevitable  accident  is  when 
a  vessel  is  pursuing  a  lawful  avocation,  in  a  lawful  manner,  using 
the  proper  precautions  against  danger,  and  an  accident  occurs."  It 
has  been  adjudged  in  this  case,  that  the  defendant's  vessel  was  not 
using  proper  precautions  against  danger.  So  in  the  case  of  fashion 
(1  Newb.  Ad.  8),  an  inevitable  accident  is  held  to  be  one  "  where 
no  fault  can  be  found  on  either  side."  The  only  point  decided  in 
Kelsey  v.  BarneSy  12  N.  Y.  425,  was  that  the  highest  possible  care 
will  not  be  exacted  in  such  a  case. 

In  Steinhach  v.  Raey  14  How.  (U.  S.)  432,  the  court  held  the  ac- 
cident to  be  inevitable,  because  neither  of  the  colliding  vessels  could 
see  the  other  in  time  to  prevent  the  accident. 

It  is  also  claimed  by  the  defendant,  that  the  negligence  of  ilie 
plaintiff  contributed  to  the  injury  on  two  grounds :  First,  that  tlie 
tow  was  in  the  wrong  place,  and  had  committed  the  same  fault 
alleged  against  the  defendant  in  endeavoring  to  sail  east  of  the 
actual  channel,  and  was  guilty  of  negligence  in  running  aground, 
which  contributed  to  the  injury.  The  tow  was  grounded  several 
hours  previous,  and  was  entirely  helpless  at  the  time  of  the  acddf^nx. 
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Those  in  charge  of  the  St  John  had  a  full  view  of  the  tow,  and 
knew  her  condition  before  leaving  the  dock  at  Albany,  and  all  the 
way  to  where  it  lay,  and  the  evening  was  clear  and  moonlight 
The  St  John,  and  £J1  other  passing  vessels,  were  bound  to  regard 
the  actual  situation  of  the  tow,  and  to  exercise  reasonable  care  to 
prevent  injury.  It  is  not  pretended  that  the  tow  did  any  thing  to 
affect  the  action  of  the  St  John ;  it  simply  lay  still ;  and  it  is  no 
defense,  that  some  hours  previously  she  had  grounded  through 
carelessness.  It  cannot  be  said  in  such  a  case  that  the  plaintiff's 
negligence  contributed  to  the  injury.  The  negligence  must  be 
proximate  and  not  remote.  It  must  be  a  negligence  occurring  at 
the  time  the  accident  happened.  Notwithstanding  the  previous 
negligence  of  the  plaintiff,  if,  at  the  time  when  the  injury  was  com- 
mitted, it  might  have  been  avoided  by  the  defendant  by  the  exercise 
of  reasonable  care  and  prudence,  an  action  will  lie  for  the  injury. 
28  N.  Y.  256,  per  Harkis,  J.,  Davies  v.  Mann,  10  M.  &  W.  545 ; 
Ealey  v.  JSarly  30  N.  Y.  208 ;  24  Vt  487 ;  Cummins  v.  Spru- 
anccy  4  Harr.  315.  The  case  of  Strout  v.  Foster,  1  How.  (TJ.  S.) 
89,  is  unlike  this.  There  the  injured  vessel  had  voluntarily 
and  unnecessarily  anchored  in  the  thoroughfare  of  one  of  the 
difficult  passes,  or  outlets  at  the  mouth  of  the  Mississippi.  Tb^ 
colliding  vessel  was  a  sailing  vessel,  and  became  unmanageable  iu 
consequence  of  the  sudden  failure  of  the  wind,  and  floated  by  the, 
tide  and  currents  against  the  anchored  vessel  The  only  evidence 
of  negligence  was  the  opinion  of  some  experts,  that  the  accident 
might  have  been  avoided,  if  every  thing  had  been  done  by  the  de- 
fendant which  it  was  possible  to  do ;  in  other  words,  that  the  high- 
est possible  degree  of  care  a 'id  skill  might  have  prevented  the  col- 
lision. The  circuit  judge  held,  that  the  law  imposed  no  such  diU 
igence  on  the  party  in  that  case,  and  yet  the  judgment  of  the  cir- 
.  cuit  court  was  only  affirmed  by  an  equal  division  of  the  judges  of 
the  supreme  court  In  principle,  the  case  is  similar  to  Kelsey  v. 
Barnes,  12  N.  Y.  425,  and,  if  regarded  as  authority,  is  not  antag- 
onistic to  the  right  of  the  plaintiff  in  this  case. 

It  is  also  urged,  that  the  tow  was  negligent  in  not  warning  the 
St  John  of  the  danger  of  proceeding  eastward  by  signal  or  other* 
wise.  It  seems  that  one  of  the  men  on  the  tow,  while  it  lay 
aground,  had  made  an  examination  and  ascertained  that  the  chan« 
ncl  remained  unchanged  on  the  west  side,  and  the  omission  to  com- 
municate  this  knowledge  is  also  urged  as   an  act  of  negligence. 
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Signals  are  given  to  indicate  the  conrse  of  the  vessel  giving  them. 
Passing  steamers  give  one  whistle  if  they  intend  to  go  to  the  right 
and  two,  if  to  the  left.  If  the  St  John  gave  two  whistles  (about 
which  there  was  some  question  on  the  trial)  there  was  no  usage  or 
custom  of  navigation  requiring  any  return  signal  from  the  tow,  and 
any  attempt  to  signal  or  give  an  alarm  (if  it  had  any  effect)  would 
have  been  as  likely  to  produce  confusion  as  to  have  benefited  the 
steamer,  while  an  effective  interference  on  the  part  of.  the  tow,  in 
the  sailing  of  the  steamer,  resulting  in  injury,  might  have 
cast  the  responsibility  upon  the  plaintiff;  and  as  to  commu- 
nicating the  knowledge  possessed  by  those  in  charge  of  the  tow,  it 
does  not  appear  that  it  was  practicable  to  do  so.  But  we  prefer  to 
place  the  decision  upon  this  part  of  the  case  upon  the  ground,  that 
there  was  no  legal  duty  on  the  part  of  the  tow  to  either  signal  or 
mipart  any  information  as  to  the  channel  (which  those  in  charg3 
possessed)  to  the  St  John.  A  steamer  with  the  full  control  of 
machinery,  desiring  to  pass  a  vessel,  whether  stationary  or  moving;, 
must  do  so  upon  its  own  responsibility,  and  is  bound  to  select  its 
route  at  its  peril.  1  Wall.  522, 146,  672 ;  18  How.  587,  and  cases 
there  cited.  The  St  John  had  access  to  all  the  knowledge  which 
the  tow  had,  and,  in  addition,  had  several  days'  experience  in  sail- 
ing up  and  down  that  spring,  which  the  latter  had  not  The  prin- 
ciple that  every  person  is  bound  to  exercise  reasonable  care  to  pro- 
tect his  own  property  from  injury  does  not  apply  to  the  omissions 
complained  o£  First,  because  the  St  John  knew  the  exact  posi- 
tion of  the  tow,  and  it  was  unnecessary  to  give  any  information  on 
that  subject,  and  because  the  tow  had  no  reason  to  suppose  that  the 
eastward  course  of  the  St  John  would  result  in  an  injury  to  any  of 
its  boats.  The  St  John  drew  less  water  than  the  McDonald,  and 
it  may  have  been  supposed  that  she  could  pass  on  the  east  side,  and 
if  no^  that  she  would  ground.  In  a  case  where  a  warning  is  nee-  • 
essary  to  prevent  a  collision,  to  inform  an  approaching  vessel  of  the 
presence  of  a  stationary  one,  which  from  darkness  or  other  cause  it 
could  not  discover,  common  prudence  would  dictate,  and  an  ordin- 
ary care  demand,  that  the  warning  should  be  given,  if  practicable. 
But  it  would  be  a  dangerous  rule,  and  lead  to  the  greatest  injustice, 
to  hold  a  party  liable  for  a  mere  omission  to  give  information  In  s 
case  like  the  one  before  us. 

The  statement  and  directions  of  the  general  agent  of  the  defend- 
ant received  in  evidence  could  have  done  no  legal  injury  to  the  de- 
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fendant  on  the  trial,  if  inadmissible,  restricted  as  they  were  to  the 
question  of  damages,  as  there  was  no  dispute  on  the  trial  as  to 
the  amount  of  damages. 
The  judgment  must  be  affirmed. 

Judgmmd  affirmed 


Shildok  t.  noBTOK,  appellant. 

(ISV.T.flt.) 

BQI»midnHe$ — wti90r  of  demand  and  nHies^indfirmr. 

The  defendant,  who  had  indorsed  a  note,  waa,  preTioos  to  its  matnrity,  ahown 
the  note  and  told  that  the  maker  wanted  it  to  remain  another  jear.  He  was 
asked  if  he  was  willing,  and  he  said  he  was  willing  to  let  it  remain,  and 
that  it  was  a  good  note.  Held,  that  this  was  a  waiver  of  demand  and  notice ; 
that  the  liabilitj  of  the  indorser  became  absolute  on  the  matoritj  of  the 
note,  and  no  subsequent  demand  or  notice  was  required. 

Appeal  f]*om  judgment  of  general  term  of  supreme  court  in  second 
district,  affirming  a  judgment  for  phiintiff  upon  the  yerdict  of  a  jury 
against  indorser  upon  a  promissory  note.  The  fiftcts  appear  sufflo^ 
ently  in  the  opinion. 

Homer  A.  NiBbon,  for  appellant 

AUard  Anthony,  for  respondent 

AiTBRBWS,  J.  It  may  be  assumed  that  the  statement  made  by  the 
defendant  to  the  witness  Henry  Sheldon,  which  is  relied  ufion  as 
constituting  a  waiver  of  demand  and  notice,  was  communicated  to 
the  plaintiff  at  the  time  he  received  the  transfer  of  the  note,  and 
that  the  defendant  understood  that  such  communication  was  to  be 
made. 

The  interview  between  the  witness  and  the  defendant  took  place 
a  few  days  before  the  maturity  of  the  note,  and  pending  a  negotiation 
between  the  witness  and  the  plaintiff  for  the  purchase  by  the  plain- 
tiff  of  the  note  and  other  property    It  was  sought  by  the  witness,  at 
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the  suggestion  of  the  scriyener  who  drew  the  agreement  for  the  sale, 
and  in  charge  of  the  coorty  the  statement  of  the  defendant  at  the 
interview  was,  without  objection,  treated  as  haying  been  made  to  the 
plaintiffl 

There  was  a  direct  contradiction  between  the  testimony  of  the 
witness  Henry  Sheldon  and  that  of  the  defendant  as  to  what  was 
said  between  them  at  the  interview  referred  to. 

This  question  was  submitted  as  a  question  of  fact  to  the  jury,  and 
the  issue  was  found  for  the  plaintiff,  and  the  version  of  the  witness 
Sheldon  is  therefore  to  be  regarded  as  the  true  one.  This  brings  us 
to  the  question  in  the  case,  viz.:  Whether  the  conversation  be- 
tween the  witness  and  the  defendant,  as  related  by  Henry  Sheldon, 
was,  in  law,  a  waiver  by  the  defendant  of  the  demand  and  notice,  and 
rendered  the  defendant  liable  to  pay  the  note,  although  no  demand 
was  made  or  notice  given.  The  court  charged  the  affirmative  of  this 
proposition.  , 

The  witness  testified  that,  at  the  interview,  he  showed  the  note  to 
the  defendant,  and  told  him  that  the  maker  '^  wanted  it  to  remain 
another  year.^'  The  witness  continued:  **I  asked  him  if  he  was 
willing,  and  he  said  he  was  willing  to  let  it  remain.  He  looked  it 
over,  and  said  it  was  a  good  note.*' 

There  is  no  express  evidence  in  the  case  of  any  agreement  between 
the  holder  and  the  maker  of  the  note  for  the  extension  of  the  time 
of  payment  If  such  an  agreement  was  made,  the  fact  is  to  be  infer 
red  from  the  statement  of  the  witness  at  the  interview  with  the 
defendant,  and  the  omission  to  collect  the  note  at  its  maturity. 

The  liability  of  an  indorser  of  a  note  to  pay  it  is,  in  general,  upon 
the  implied  condition  that  payment  thereof  shall  be  demanded  of  the 
maker  at  maturity,  and  in  case  of  default,  that  notice  of  non-payment 
shall  thereupon  be  given  to  the  indorser. 

These  conditions  are  for  the  benefit  and  protection  of  the  indor- 
ser. The  demand  is  to  be  made,  so  that  the  principal  debtor,  may 
be  first  called  upon  to  pay  the  debt,  and  notice  of  non-payment,  in 
case  of  default,  is  to  be  given,  so  that  the  indorser  may  have 
prompt  notice,  and  the  opportunity  to  protect  himself  from  loss. 

But  the  rule  that  demand  and  notice  are  requisite  to  charge  the 
indorser  is  subject  to  exceptions,  as  when  the  note  was  made  for 
the  accommodation  of  the  indorser,  or  when  he  has  before  its  ma- 
turity taken  an  assignment  of  all  the  property  of  the  maker  for  hia 
protection.    Story  on  Prom.  Notes,  §§  268,  282.    In  such  cases  the 
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reAson  of  the  rale  requiring  demand  and  notice  does  not  apply,  and 
the  indorser  is  liable  without  them.  So  an  indorsermaj  Traiye  thesa 
proceedings,  and  consent  to  be  bound,  although  they  are  not  takr^n. 

This  is  upon  the  obvious  principle,  that  a  party  to  a  contract  may 
renounce  the  benefit  of  any  stipulation  in  it,  designed  for  his  own 
protection.  Such  waiver  may  be  by  express  words,  or  it  may  ariw 
by  implication  from  the  acts  or  conduct  of  the  indorser. 

It  may  precede  the  maturity  of  the  note,  or  may  arise  upon  a 
promise  to  pay  the  note  with  knowledge  of  the  laches  afterward* 

The  right  that  demand  should  be  made  and  notice  given  is  per- 
sonal to  tiie  indorser,  and  the  waiver  requires  no  new  consideration 
to  support  it»  Pars,  on  Notes  ft  BUls,  404,  574;  Story  on  Notes, 
§  275 ;  Tebietts  v.  PearcBy  23  Wend.  379 ;  Coddington  v.  DaviSy  3  Den. 
17;  WcM  V.  Bayy  1  La.  An.  312;  Barclay  v.  Weaver^  19  Penn.  St 
398 ;  Law  v.  Stewart,  20  Me.  98. 

In  this  case,  the  assent  of  the  indorser  that  the  note  should  ''lie 
over**  another  year,  when  applied  to  by  the  holder,  and  when  in- 
formed by  him  the  maker  of  the  note  desired  it,  was  inconsistent 
with  the  idea  of  the  continuance  of  the  obligation  of  the  holder  to 
demand  payment  of  the  maker,  or  to  give  notice  of  non-payment,  in 
order  to  hold  the  indorser. 

In  case  the  payment  of  the  note  was  extended,  there  was  mani- 
festly no  propriety  in  making  demand  of  payment  at  maturity,  for, 
by  the  arrangement  of  the  parties,  the  time  of  payment  was  post- 
poned, nor  would  notice  of  non-payment  be  proper,  for  the  maker, 
under  the  new  arrangement,  would  not  then  be  in  default 

There  seems  to  be  no  construction  of  the  transaction  consistent 
with  the  view,  that,  when  the  consent  was  given,  the  defendant  inten- 
ded to  make  his  liability  to  pay  the  note  depend  upon  demand  and 
notice  at  its  maturity. 

It  is,  we  think,  a  fair  inference  from  the  evidence,  that  the  time 
of  payment  was  extended  by  an  agreement  between  the  holder  and 
the  maker  of  the  note.  But  the  consent  of  the  defendant  was  not 
upon  condition  that  such  agreement  should  be  made. 

The  question  to  the  indorser  whether  he  was  willing  to  allow  the 
note  to  lay  another  year  did  not  imply  that  the  holder  was  to  enter 
into  any  positive  engagement  with  the  maker  for  such  extension. 
The  consent  was  full  and  unconditional,  and  justified  the  plaintiff 
in  omitting  proceedings  to  fix,  by  demand  and  notice,  the  liability 
of  the  indorser,  so  long  as  the  consent  was  not  withdrawn. 
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The  holder,  in  fiaot,  allowed  the  note  to  matore,  without  demand 
or  notice,  and  deferred  its  collection  for  the  time  snggested. 

It  is  claimed  by  the  appellant  that^  after  the  alleged  consent  to  the 
extension  of  time,  the  plaintiff  deposited  the  note,  before  it  became 
due,  in  a  bank  for  collection,  and  he  so  stated  on  his  cross-exami- 
nation. Ko  place  of  payment  was  specified  in  the  note,  and  on  his 
re-examination  the  plaintiff  testified  that  he  left  the  note  at  the 
bank,  with  other  papers,  for  safe  keeping. 

This  evidence  could  be  legitimately  considered  upon  the  oontro* 
yerted  question,  whether  the  defendant  consented  to  the  extension 
of  the  time  of  payment,  but  it  did  not  tend  to  quality  or  explain  the 
effect  or  meaning  of  the  language  used  by  him  when  the  consent 
was  given.    Boyd  ▼.  Cleveland^  4  Pick.  525. 

We  are  of  opinion  that,  under  the  circumstances,  the  consent  preyed 
was,  in  law,  a  waiyer  of  demand  and  notice,  and  that  there  was  no 
error  in  the  charge  of  the  court  Oreamer  y.  Perry,  17  Peck.  333 ; 
Spencer  y.  Hervey,  17  Wend.  489. 

The  liability  of  the  indorser  became  absolute  on  the  maturity  of 
the  note,  and  no  subsequent  demand  or  notice  at  any  time  was 
rvH|uired.  Amoskeag  Bank  y.  Moore,  d1  N.  H.  539;  Ridgeway  y. 
Day,  13  Penn.  St  208 ;  Former  y.  Jurdison,  16  East,  104. 

The  point  now  made  for  the  first  time,  that  the  complaint  was 
msuflScient,  cannot  be  considered.  The  question  of  waiyer  was  liti- 
gated on  the  trial  without  objection  as  to  the  form  of  the  pleadings. 

The  judgment  should  be  fl^rmed* 

Allbk,  Oroybb,  Pbgkhah  and  Ea^allo,  JJ.,  concurred  with 
Andrews,  J.,  for  affirmance. 

Church,  Gh.  J.,  and  Foloer,  J.,  were  for  reyersal,  holding  that 
the  conyersation,  as  sworn  by  Henry  Sheldon,  constituted  no  sofli- 
cient  waiyer. 
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Stbxkwbq  t.  Ebie  Railway,  appellant 

(48N.Y.123.) 
Oommkon  carrier -^iHpuiaium  again$t  UabOU^  f<yr  Um^ruifiigenM. 

The  plaintiff  shipped  goods  over  the  defendant's  railroad.  By  a  clause  in  ihe 
hill  of  lading,  the  defendant  was  released  from  liability  "  from  damage  or 
loss  to  any  artiele  from  or  by  fire  or  explosion  of  any  kind."  The  goods 
were  destroyed  while  on  one  of  defendant's  trains^  by  fire,  which  caught 
from  a  spark  from  the  en^ne  of  the  train.  Held,  that  the  defendants  were 
not,  by  the  stipulation  in  the  bill  of  lading,  released  from  liability  for  losf 
arising  from  its  own  negligence. 

It  was  the  duty  of  the  defendant  to  provide  safe  and  proper  machinery  for 
working  its  road,  and  it  was  negligent  if  the  engine  hauling  the  goods  waSt 
in  its  construction  and  appliances,  lacking  in  any  thing  which  sound  rules 
required  it  should  have. 

If  there  Was  known  and  in  practical  use  an  apparatus,  which,  if  applied  to 
an  engine,  would  prevent  the  emission  of  sparks,  the  defendant  was  negli- 
gent if  it  did  not  avail  itself  of  such  appliance.  But  it  was  not  bound  to 
use  every  possible  prevention  which  scientific  skill  might  have  suggested, 
nor  to  adopt  an  untried  machine. 

There  must  not  only  exist  scientific  skill  to  make,  but  there  must  have  been 
in  practical  use,  and  known,  locomotives  consuming  their  own  sparks,  before 
a  railway  company  can  be  charged  with  negligence  in  not  employing  them. 

Appeal  firom  judgment  of  general  term  of  New  York  common 
pleas  affirming  judgment  in  fayor  of  plaintiff  upon  a  rerdict  of  a 
jury. 

Action  for  goods  lost  by  common  carrier. 

The  assignor  of  plaintiff  shipped  two  cases  of  goods  by  the  Erie 
railway.  At  the  time  of  shipment  he  i-eceiyed  from  the  company's 
agent  a  bill  of  lading  which  contained  a  stipulation  that,  in  consid- 
eration of  the  shipper  paying  a  price  for  transportation  below  the 
local  rate,  he  released  the  company  from  liability  for  lessor  damage 
to  imy  article  from  or  by  fire  or  explosion  of  any  kind. 

The  goods  were  burned  while  being  carried  in  a  train  on  the  Erie 
railway,  the  fire  having  been  set  by  sparks  from  the  locomotiye  haul* 
iug  the  train.  It  was  proved  at  the  trial,  by  the  plaintiff,  '^  that 
there  were  appliances  in  regard  to  locomotives  by  which  they  con- 
sume their  own  smoke  and  sparks,  and  prevent  their  setting  fire  to 
property.*' 

Vol.  III.— 85 
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The  defendant  refused  to  pay  the  loss,  on  the  ground  that  it  was 
exempted  from  liability  by  the  stipulation  in  the  bill  of  lading. 

S.  NeweUy  for  appellant,  cited  Alexander  v.  Green,  7  Hill,  633 ; 
Welh  V.  Steam  Nav.  Co.,  4  Seld.  375;  WelU  v.  K  Y.  C.  R.  R.  Co^ 
U  N.  Y.  181 ;  Perkins  v.  N.  Y.  C.  R.  R.  Co.,  id.  196;  Bissell  y.  H. 
Y.  C.  R.  R.  Co.j  25  id.  442;  Lee  v.  Marsh,  43  Barb.  102;  Stedman 
Y.  West.  Trans.  Co.,  48  Barb.  97. 

William  Henry  Arnouz,  for  respondent,  cited  Bissell  v.  N.  Y.  ft 
R.  R.  Co.,  25  N.  Y.  445 ;  Hegeman  v.  Western  R.  R.,  13  id.  9;  OriU 
V.  GenL  Iron  Screw  Co.,  L.  B.,  3  C.  P.  476 ;  Cezch  v.  Oenl.  Steam 
Nav.  Co.,  id.  14;  Lemo  v.  Dudgeon,  id.  17,  note;  York  Co.  v. 
Cent.  R.  R.,  3  WalL  107;  CoU  v.  Goodwin,  19  Wend.  251 ;  Gould  7. 
Hill,  2  Hill,  623 ;  Leszinsky  t.  N.  J.  C.  R.  R.,  unreported,  G.  T.  S. 
C,  1st  dist ;  N.  J.  Steam  Nav.  Co.  v.  Merchants^  Bank,  6  How.  (U. 
S.)  382 ;  Schieffelin  v.  Harvey,  6  Johns.  180 ;  Alexander  v. 
Greene,  7  Hill,  533,  547;  Dorr  v.  N.  J.  Steam  Nav.  Co.,  11  N.  Y. 
485;  Wells  y.  Steam  Nav.  Co.,  8  id.  375;  WeUs  v.  N.  Y.  C.  R.  R.» 
24  id.  181;  Phillips  v.  Clark,  26  L.  J.,  C.  B.  168;  2  0.  B.  N.  S. 
156 ;  Pen.  and  Orient.  Steam  Nav.  Co.  v.  Shand,  11  Jur.  771 ;  Hoyd 
T.  Genl.  Iron  Screw  Co.,  33  L.  J.,  Ex.;  5  H.  L.  0.  284;  Martin  \. 
Great  Indian  R.  L.  R.,  3  Ex.  9 ;  Peck  v.  North  Staffordshire  IL 
i2.,32L.J.,  Q.B.  241. 

FoLOEB,  J.  The  conceded  facts  in  the  case  sustain  the  finding 
of  the  jury,  that  the  goods  in  transit  on  the  appellant's  cars,  while 
in  appellant's  charge,  were  destroyed  by  fire  kindled  by  sparks  from 
the  engine  while  in  motion.  The  court  below  was  warranted  in 
instructing  the  jury  that  the  bill  of  lading  received  from  the  appel- 
lant by  the  assignor  of  the  respondent  formed  a  special  contract 
between  them.  The  appellant  remained,  howeyer,  subject  to  all  the 
common-law  liability  of  a  common  carrier,  saye  so  far  as  it  was 
exempted  therefrom  by  the  eflfect  of  such  special  contract.  Dtnr  v. 
N.  J.  Nav.  Co.,  1  Kern.  485 ;  BisseU  y.  N.  Y.  C.  R.  R.,  25  N.  Y.  446. 
And  though  by  it  the  appellant  was  in  terms  released  frx)m  dam- 
age or  loss  to  the  goods  from  or  by  fire,  it  was  not  relieved  from 
liability  for  damages  resulting  by  fire  from  its  own  negligenoa 
York  Co.  T.  a  R.  R,  3  WalL  107-113. 

The  appellant,  being  a  corporation,  was  obliged  to  act  through 
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natural  persons;  and  their  negligence  is  its  negligence,  when  they 
are  its  agents,  so  as  to  be  identical  with  itself.  Its  board  of  direct- 
ors or  managing  agents,  in  respect  to  its  external  relations,  mnst  be 
considered  as  so  far  identical  with  the  corporation  as  to  throw  upon 
it  the  liability  for  their  negligence.  Perkins  v.  K.  Y.  C.  R.  R.,  24 
N.  Y.  213,  214. 

And  as  upon  the  directors  or  managing  agents  rested  the  duty 
of  providing  fitting  machinery  for  the  safe  and  proper  working  of 
the  road,  it  was  their  negligence,  and  hence  the  appellant^s  negli- 
gence, if  this  engine  used  by  it  in  hauling  these  goods  was,  in  its 
construction  and  appliances,  lacking  in  any  thing  which  sound  rules 
required  it  should  hare.  Scyer  v.  P.  S.  and  P.  and  E.  R.  R.  Co^ 
31  Me.  228. 

And  here  arises  the  principal  question  in  this  case.  The  rule  of 
law  is,  that  the  appellant  was  guilty  of  negligence,  if  it  adopted  not 
the  most  approved  modes  of  construction  and  machinery  in  known 
use  in  the  business,  and  the  best  precautions  in  known  practical 
use  for  securing  safety.  If  there  was  known  and  in  use  any  appa- 
ratus which,  applied  to  an  engine,  would  enable  it  to  consume  its 
own  sparks,  and  thus  prevent  the  emission  of  them,  to  the  conse- 
quent ignition  of  combustible  property  in  the  appellant's  charge,  it 
was  negligent  if  it  did  not  avail  itself  of  such  apparatus.  But  it 
was  not  bound  to  use  every  possible  prevention  which  the  highest 
scientific  skill  might  have  suggested,  nor  to  adopt  an  untried 
machine  or  mode  of  construction.  2  Bed£  on  Railways  (3d  ed.), 
189,  ch.  24,  §  1,  p.  176 ;  lord  v.  London  and  Southwest  R.  R.  Co.,  2 
Fost  and  Finl.  (Nisi  Prius)  730;  Hegeman  v.  Western  R.  R.,  3 
Kern.  9 ;  Meld  v.  JV.  T.  C.  R.  R.y  32  K  Y.  339. 

And  it  was  a  question  for  the  jury  whether  there  did  in  fact  such 
negligence  exist.  32 .  N.  Y.,  above  cited,  346-350 ;  3  Kern.,  above 
cited,  26. 

The  testimony  on  this  point,  as  shown  to  us  in  the  papers,  was 
meager.  One  witness  only  was  called  for  the  appellant,  and  he  tes* 
tified  that  it  was  not  possible  to  run  a  locomotive  without  having 
sparks  escape  from  it,  and  that  there  was  no  known  method  of  con- 
structing locomotives  to  prevent  sparks  escaping  and  setting  fire  to 
property.  One  witness  only  was  called  for  the  respondent,  and  he 
testified  that  there  were  appliances  in  regard  to  locomotives  oy 
which  they  oonsume  their  own  smoke  and  sparks,  and  prevent  their 
setting  fire  to  property.    But  there  was  no  testimony  that  such 
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apjdiances  were  in  practical  use,  or  that  the  existence  of  them  was 
known  to  practical  men,  nor  was  any  evidence  giyen  that  the  appel* 
lant  did  not  have  upon  the  engine  the  appliances  of  which  the 
respondent's  witness  spoke. 

The  court  below  charged  the  jury  that  the  special  contract  dii 
not  absolve  the  appellant  from  liability,  unless  the  destruction  of 
the  goods  was  caused  by  an  accident  over  which  the  appellant  had 
no  control  This  meant  that  though  the  cause  of  the  fire  which 
consumed  the  goods  was  accidental  (if  that  can  be  said  to  be 
accidental,  the  cause  of  which  may  be  controlled),  yet,  if  the  appel- 
lant had  control  over  the  cause^  it  was  not  relieved  from  liability. 
And  this  was  correct;  for,  if  it  had  control  over  the  cause,  and  did 
not  exercise  that  control,  that  was  its  negligence,  and  for  its  neg- 
*  ligence  it  was  liable. 

The  court  below,  proceeding  in  the  charge  to  the  jury,  called  their 
attention  particularly  to  the  testimony  of  the  two  witnesses  above 
alluded  to,  and  instructed  the  jury  that,  if  they  should  decide  that 
a  locomotive  can  be  so  constructed  as  to  prevent  the  emission  of 
uparks,  and  thereby  secure  copibustible  matter  from  ignition,  and 
that  the  appellant  neglected  to  so  construct  its  engines,  it  was  the 
•duty  of  the  jury  to  find  for  the  respondent,  because  there  was  a 
duty  on  the  appellant  to  use  every  precaution  and  adopt  all  con- 
trivances known  to  science  to  protect  the  goods  intrusted  to  it  for 
transportation.  This  instruction  does  not  accord  with  the  role 
above  laid  down. 

There  must  exist,  not  only  the  scientific  power  to  make  locomo- 
tives which  will  consume  their  own  smoke  and  sparks,  but  such 
locomotives  must  have  been  made  by  skill  and  put  into  practical 
use,  and  the  use  have  become  known,  before  a  railway  company  can 
he  charged  with  negligence  in  not  putting  them  on  to  its  road. 

In  Ford  v.  London  and  So.  West  Railway  Co.^  2  Fost  &  Pinl. 
(Nisi  Prius)  730,  Eble,  Ch.  J.,  charged  the  jury  that  the  company 
was  bound  to  take  reasonable  care  and  to  use  the  best  precautions 
in  known  practical  use  for  securing  safety,  and  that  it  was  sufiScient 
if  it  used  every  precaution  in  known  practical  use. 

In  Hegenian  v.  The  Western  R.  i?.,  3  Kern.  9,  the  court  charged 
the  jury  in  substance  that  although  a  defect  was  latent,  yet,  if  it 
could  be  ascertained  by  a  known  test,  the  defendant  was  responsible. 
On  the  authority  of  that  case,  it  is  for  the  jury  to  decide  whether  the 
adoption  of  any  improvement  in  the  construction  of  machinery  is 
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not  inciimbent  upon  a  railway  company.  But  it  is  for  the  jury  so 
to  decide  upon  evidence,  not  alone  that  science  has  invented  and 
oonstmcted  it,  but  that  it  has  been  put  in  use  and  practically  tested 
and  become  known.  The  charge  to  the  jury  in  the  court  below  was 
incorrect  in  this  particular.  It  did  not  lay  upon  the  jury  the  duty 
of  finding  firom  llie  testimony  whether  there  were  in  known  prac* 
deal  use,  at  the  time  of  the  destruction  of  the  goods,  such  appliances 
for  locomotires  as  would  enable  them  to  consume  their  own  smoke 
and  sparks.  From  the  charge,  the  jury  were  authorized  to  find  for 
the  respondent,  if  there  were  such  contrivances  known  to  science. 
It  might  be  that  scientific  men  —  theorists — knew  of  them,  and  that 
theory  had  taken  shape  in  actual  construction ;  and  still  practical 
men  have  never  put  them  into  such  use  and  so  established  their 
capabilities,  as  that  they  ought  to  have  become  known  to  the  appel* 
lant  In  the  absence  of  such  experimental  use  and  testing,  the 
appellant  was  not  to  be  held  guilty  of  negligence  in  not  adopting 
them.    The  charge  in  this  respect  might  have  misled  the  jury. 

The  counsel  for  the  appellant  requested  the  court  to  charge  the 
jury  that  the  appellant  was  not  liable  if  the  goods  were  destroyed 
by  fire  without  firaud  on  its  part,  or  unless  they  should  find  it 
guilty  of  firaud  or  culpable  neghgence  amounting  to  fraud.  The 
court  did  not  err  in  refusing  so  to  charge.  The  appellant  was 
liable  if  there  was  negligence  on  its  part,  without  regard  to  any 
supposed  distinctions  or  degrees  of  negligence.  But  a  compliance 
with  the  request  would  have  been  an  instruction  to  the  jury  by  the 
court  that  there  are  degrees  of  negligence,  for  one  only  of  which 
the  appellant  was  liable.  Such  instruction  would  have  been  erro- 
neous. But  for  the  error  above  pointed  out  the  judgment  of  the 
general  term  should  be  reversed  and  a  new  trial  ordered,  with  costii 
to  abide  the  event 
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Atcheson,  appellant,  y.  Mallok. 

(48K.Y.  147.) 

Contract  agaimt  public  policy. 

Bj  a  statute  of  the  State  the  board  of  auditors  of  the  town  of  O.  weiv  author 
lied  to  receive  sealed  proposals  for  the  collection  of  town  taxea,  and  to 
«ward  such  collection  to  the  person  ofifering  the  most  favorable  terms.  The 
|>Iaintifif  and  defendant  both  made  proposals.  At  the  time  of  doing  so  they 
made  an  agreement,  that  if  either  obtained  the  award  he  would  sliAre  the 
profits  equally  with  the  other.  The  defendant  obtained  the  awa^xi  and 
made  certain  profits.  MM,  that  the  agreement  was  contrary  to  publie 
poli<7^,  and  the  plaintifiT  was  not  entitled  to  recover  the  stipulated  share  of 
the  profits. 

Appeal  from  order  of  general  terra  of  supreme  court  in  fourth 
judicial  district,  reyersing  judgment  on  yerdict  in  &ma  of  plMnjaff 
and  granting  new  trial 

Action  to  recoyer  a  share  of  the  profits  realized  from  the  collec> 
tion  of  taxes  in  the  town  of  Oswegatchie,  St.  Lawrence  county. 

By  an  act  of  the  legislature  (Laws  of  1866,  chap.  127)  the  board 
of  town  auditors  of  the  above-named  town  were  authorized  to 
receive  proposals  under  seal  for  the  collection  of  town  taxes  and  to 
award  such  collection  to  the  person  offering  the  most  fayorable 
terms.  The  board  having  advertised  the  plaintiff  and  defendant 
each  made  proposals.  Each  saw  the  proposal  of  the  other  before,  it 
was  sent  in,  and  at  the  time  of  sending  in  they  agreed,  that  if 
either  received  the  award  they  should  share  equally  in  the  profitd 
and  losses  arising  from  the  collection.  The  defendant  receiyed 
the  award  and  realized  a  profit — to  recoyer  the  agreed  share  of 
which  this  action  was  brought 

Samuel  Hand,  for  appellant. 

Nathaniel  C.  Moak,  for  respondent 

FoLOEB,  J.  It  is  not  necessary,  for  the  determination  of  thia 
case,  to  inquire  whether  the  effect  of  the  agreement  between  the 
parties  was  in  fact  detrimental  to  the  town  of  Oswegatchie.  The 
true  inquiry  is,  is  it  the  natural  tendency  of  such  an  agreement  to 
injuriously  influence  the  public  interests  ?  The  rule  is,  that  agree* 
ments  which,  in  their  necessary  operation  upon  the  action  of  the 
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parties  to  them,  tend  to  restrain  their  natural  riyab7  and  competi- 
tion, and  thus  to  result  in  the  disadvantage  of  the  public,  or  of 
tiiird  parties,  are  against  the  principles  of  sound  public  policy,  and 
are  Toid.  GuKck  v.  Bailey,  6  Halst  87 ;  Mills  v.  Mills,  40  N .  Y. 
54(^  546.  The  object  of  the  act  of  1866  is  plain.  It  was  to  reduce  to 
the  tax  payers  of  the  town  of  Oswegatchie  the  expense  of  the  collec- 
tion  of  taxes  upon  them,  either  directly,  by  securing  the  collection 
at  a  lower  rate  of  compensation  therefor,  or  indirecyy,  by  the 
payment  into  the  town  treasury  of  a  bonus  in  money,  for  the  pnv- 
ilege  of  serring  as  collector.  The  object  and  policy  of  the  statute 
was  to  be  achieved,  only  by  exciting  the  rivalry  and  competition  of 
men  seeking  this  privilege.  This  competition  was  to  be  excited  by 
calling  by  advertisement  for  sealed  and  secret  proposals.  Each 
bidder,  ignorant  of  what  his  rival  was  about  to  offer,  would  Ibe 
under  stimulus  to  make  a  bid  at  the  best  rate  to  the  town,  which 
his  judgment  would  sanction,  as  to  profit  to  himself.  Whatever 
made  known  to  one  bidder  the  views  and  proposals  of  another 
abated  his  stimulus,  and  tended  to  weaken  rivalry  and  deaden  com- 
petition. And  when  an  agreement  was  made  between  bidders,  to 
share  in  the  acceptance  of  the  offer  of  either,  it  is  apparent  that  the 
competition  must  materially  slacken.  Each  of  these  parties  had 
intended  to  make  a  proposal  on  his  own  account,  and  it  was  after 
each  knew  of  the  other's  intention  that  the  agreement  between 
them  was  proposed  and  entered  into.  Until  it  can  be  truthfully 
said  that  men's  actions  will  not  be  affected  by  a  consideration  of 
their  self-interest,  it  cannot  be  maintained  that  the  parties  to  this 
agreement  were  likely,  after  it  was  formed,  to  be  as  strong  competi- 
tors as  they  were  before.  Such  is  the  natural  effect  of  agreements 
of  this  nature ;  and  it  is  for  this  reason,  and  not  on  account  of  the 
actual  results  upon  the  public  or  upon  third  persons,  of  particular 
contracts,  that  they  are  held  void.  It  is  because  men  with  these 
igreements  in  their  hands,  and  relying  upon  them  for  their  gain, 
do  not  act  toward  the  public  and  third  persons  as  they  would  with- 
out them,  under  the  stimulus  of  competing  opposition.  If  Mallon 
had  promised  Atcheson  a  sum  of  money  if  he  would  refirain  from 
making  any  proposal,  and  Atcheson,  relying  upon  it,  had  made 
none,  and  then  had  sought  to  enforce  the  agreement,  there  can  be 
no  doubt  that  the  law  would  have  held  the  promise  void.  And 
why  ?  Not  out  of  any  consideration  for  the  parties  to  it,  but  be- 
\  its  effect  was  to  remove  Atcheson  from  the  numb^  of  earnest 
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bidders,  and  thus  by  lessening  competition  to  detriment  the  pablic 
And  the  agreement  which  was  made,  laying  open  to  Mallon,  jusk 
what  was  the  judgment  of  Atcheson  of  a  profitable  bid,  and  lemoT* 
ing  in  effect  an  interested  rival,  tended  to  affect  Mallon's  action. 
While  Atcheson,  confident  that  if  Mallon  succeeded  it  was  also^ia 
own  success,  lost  the  impulse  to  a  real  competition  with  him.  It 
seems  beyond  cavil  that  the  agreement  is  obnoxious  to  the  mle- 
above  stated,  and  such  agreements  courts  refuse  to  enforce. 

Perhaps  there  is  nothing  in  the  statute  which  would  have  pre- 
rented  the  parties  making  an  avowedly  joint  proposaL  Though 
the  language  of  its  second,  third,  and  fourth  sections,  and  the- 
analogy  of  the  laws  for  the  collection  of  taxes,  contemplate  but  one- 
person  as  town  collector.  But  a  joint  proposal,  the  result  of  hone;.* 
co-operation,  though  it  might  prevent  the  rivalry  of  the  parties^, 
and  thus  lessen  competition,  is  not  an  act  forbidden  by  public  policy. 
Joint  adventures  are  allowed.  They  are  public  and  avowed,  and- 
not  secret  The  risk  as  well  as  the  profit  is  joint  and  openly  as- 
sumed. The  public  'may  obtain  at  least  the  benefit  of  the  joint 
responsibility,  and  of  the  joint  ability  to  do  the  service.  The  pub- 
lic agents  know,  then,  all  that  there  is  in  the  transaction,  and  cai^ 
more  justly  estimate  the  inotives  of  the  bidders  and  weigh  the 
merits  of  the  bid. 

The  order  of  the  general  term  should  be  alBrmedj  with  the  ooBt» 
to  the  respondent 

Order  affirmed  and  Judgmeni  final  for  the  defendanL 


BoBBBis,  appellant,  v.  Fishxb. 

(48N.Y.160L) 

Mutual  nUttake  -^pajfmeni  in  note  of  ineoUeiU  third  permm. 

The  defendants  who  were  Indebted  to  the  plaintUfii  tendered  the  note  of 
third  parties,  which  was  accepted  in  payment  of  the  indebtedness.  At  the 
time  of  snch  acceptance  the  makers  of  the  note  were  insolvent,  but  both, 
plaintiff  and  defendant  were  ignorant  of  the  fact  IIM,  no  pajmeot  and  that 
plaintiff  was  entitled  to  recover  the  amount  of  indebtedness  for  which  the 
note  had  been  given. 

Appeal  from  judgment  of  general  term  of  the  supreme  court  ii^ 
first  judicial  district,  aflSrming  judgment  for  defendants  at  circuit. 
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Action  for  balance  of  account  for  goods,  wares  and  merchandise. 
The  defendants  were  in  the  habit  of  purchasing  merchandise  of  the 
plaintiff  under  an  agreement  that  plaintiff  should  accept  in  payment 
not^  of  third  persons,  and  it  was  usual  for  defendant  to  pay  in 
sach  notes  as  the  plaintiffs  were  willing,  after  inquiry  as  to  tiie  sol- 
Tdncy  of  the  maker,  to  accept  On  the  13th  of  April  the  defendants 
offered  the  note  of  Homer,  Rice  ft  Co.,  which  waft  accepted  and 
transferred  to  plaintiff  on  the  17th.  Homer,  Rice  ft  Go.  suspended 
puyment  on  the  15th,  which  circumstance,  however,  was  unknown 
to  either  one  of  the  parties.  This  action  was  brought  to  recorer 
the  amount  of  the  note  of  Rice  ft  Co. 

J\r.  B.  Hoaaiey  for  appellant,  cited  Owenson  v.  Morse,  7  D.  ft  E.  64; 
LigUbody  y.  Ontario  Bank,  11  Wend.  15;  S.  0.,  13  id.  100;  Tobey 
T.  Barker,  5  Johns.  58,  72;  Muldoon  t.  Witlock,  1  Cow.  290,  303; 
Crane  v.  McDonald,  45  Barb.  354;  Eighy  t.  N.  T.  £  H.  R.  R.  Co^ 
3  Bosw.  497,  504 ;  Weadon  t.  Olds,  20  Wend.  174 ;  Leg&r  v.  Bonaffe, 
2Barb.474;  Baldwin  v.  Van  Deusen,  37  N.  Y.  487;  Rogei  v.  Mer- 
ritt,  2  Caines,  117 ;  Benedict  v.  Field,  16  N.  Y.  595. 

Samuel  Hand^  for  respondent,  cited  St.  John  y.  Purdy,  1  Sandt 
8.C.  9;  Conkling  Y.King,  10  N.  Y.  440;  Graves  v.  IViend,  5 
Sandfl  S.  C.  568;  Powell  y.  Jones,  42  Barb.  27. 

Peckham,  J.  The  sole  question  presented  to  the  jury  and 
decided  by  them  was,  whether  the  note  of  Rice  ft  Co.  was  deliy- 
ered  and  received,  so  far  as  it  went,  in  payment  of  plaintiff's 
account  The  jury  decided  it  was,  and  so  found  for  defendant 
The  learned  justice,  in  his  charge,  suggested  that  the  jury  might 
look  at  the  course  of  business,  at  the  arrangement  between 
the  parties  to  receive,  on  account  of  plaintiffs'  demands,  notes  of 
defendants'  customers,  to  aid  them  in  deciding  whether  this  note 
was  received  in  payment 

The  verdict  of  the  jury  establishes  the  fact,  that  this  note  was 
received  by  the  plaintiffs  in  payment  of  a  precedent  debt  It  estab* 
lishes  nothing  more.  At  the  time  it  was  so  received,  the  makers 
had  already  stopped  payment,  utterly  failed,  and  nothing  whatever 
was  ever  realized  from  them  upon  the  note. 

Under  such  circumstances  who  must  sustain  the  loss?  Upon 
whom  does  the  law  cast  it  ? 
Vol.  m.  — 86 
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This  losfl^  be  it  obseryed,  had  ah'eady  occurred  when  the  note  was 
received.  The  agreement  to  take  it,  made  on  the  ISth,  at  most^ 
operated  merely  as  an  accord  with  no  satisfaction.  2  Barb.  475. 
Until  the  17th  there  was  no  satisfaction.  In  &ct,  so  far  as  the  case 
shows,  there  was  no  binding  obligation,  either  to  deliver  or  to 
receive  that  particular  note  until  it  was  delivered  on  the  17th.  TJntU 
then  either  p%rty  could  have  refused  to  deliver  or  to  receive  that 
note;  and  confessedly,  the  account  was  not  paid.  The  question 
here  then  is  as  first  stated:  who  must  sustain  this  loss,  the  note 
being  received  in  payment  on  the  17th  ? 

Upon  broad  principles  of  justice,  it  would  seem  that  a  man 
should  not  be  allowed  to  pay  a  debt  with  worthless  paper,  though  * 
both  parties  supposed  it  to  be  good. 

Here  when  this  loss  occurred,  the  note  was  the  property  of  the 
defendants.  Why  should  they  not  bear  their  own  loss  ?  They  seek 
to  pay  a  debt  they  honestly  owe  with  that  loss,  with  that  worthless 
paper.  Assuming  the  integrity  of  both  parties,  it  seems  equitable 
and  just  that  defendants  should  sustain  the  loss  that  occurred  while 
they  were  bearing  the  risk,  while  the  note  was  yet  at  the  risk  of  no 
one  else. 

If  A.  sell  to  B.  a  horse  on  a  farm,  and  gets  his  pay  by  note,  the 
horse  being  considered  as  delivered  there,  and  it  turns  out,  contrary 
to  the  expectation  of  both,  that  the  horse  was  accidentally  killed 
on  the  day  before  the  sale,  it  would  scarcely  be  pretended  that  A. 
could  recover  upon  the  note;  yet  it  is  difficult  to  distinguish  the 
cases  in  principle. 

We  think  this  is  healthful  morality  as  well  as  good  law.  In  most 
cases  the  possessor  of  the  note  is  presumed  to  know  more  about  its 
•value  and  the  condition  of  the  parties  to  it  than  a  stranger. 

Generally,  we  should  suppose  that  a  merchant  would  know  more 
about  the  responsibility  of  his  own  customers  than  another  living 
in  another  State.  This  rule  will  prevent  sharp  traders  firom  im- 
posing upon  the  unwary  as  well  as  save  owners  of  worthless  notes 
from  temptation. 

We  do  not  intend  to  say  that  the  parties  could  not  have  agreed 
that  this  note  should  be  received  in  payment  whether  the  makers 
bad  &iled  or  not,  or  even  if  they  had  failed.  But  that  is  act  this 
case. 

The  parties  made  this  contract  in  ignorance  of  a  material  con- 
trolling fact,  viz.,  the  insolvency  of  Rice  &  Co.     Had   that  been 
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tmown  to  the  plamtiffs,  it  is  quite  clear  they  would  not  hare  ac- 
cepted this  note;  the  contract  would  not  have  been  made. 

Had  it  been  known  to  the  defendants  (as  the  proof  shows  it  was 
not),  the  transfer  of  the  note  would  have  been  a  fraud  upon  tlie 
plaintiffs,  and  would  have  avoided  the  contract.  Both  being 
ignorant  of  such  a  fact  the  plaintiff  is  allowed  to  rescind  the  con- 
tract in  the  courts  of  this  State. 

These  principles  seem  to  be  sustained  broadly  in  the  language  of 
the  court,  and  the  cases  are  quite  analogous  to  this. 

In  Marble  v.  Hatfield^  2  Johns.  455,  it  was  held  that  a  payment,  for 
cattle  sold,  of  a  forged  bank  note,  with  other  good  ones,  was  to  that 
extent  no  payment,  and  the  vendor  might  treat  it  as  a  nullity  and 
recover  for  his  cattle. 

K^iTTy  then  chief  justice  (after  citing  a  case  from  Esp.  Cases,  3, 
much  like  this  as  to  payment  and  insolvency,  and  where  it  was  held  to 
be  no  payment),  remarked  that  "  whether  it  be  the  promissory  note  of 
an  individual  or  of  a  corporation  can  make  no  difference." 

In  Lightbody  v.  Ontario  Bank,  11  Wend.  11,  a  payment  had  been 
made  in  the  bills  of  a  bank  which  had  stopped  payment,  though  in 
good  credit  when  the  payment  was  made,  and  both  parties  ignorant 
of  the  failure.  Held,  no  payment  This  case  was  afterward  unan- 
imously affirmed  in  the  court  of  errors.  13  Wend.  101.  See  Leger 
v.  Bonaffe,  2  Barb.  475,  where  a  party  purchased  bills  of  exchange 
on  a  foreign  house  which  had  then  failed,  unknown  to  the  parties 
here,  and  paid  for  them  in  notes  of  third  persons.  Jffeldy  that  the 
purchaser  might  rescind  the  purchase,  as  founded  in  mutual  mis- 
take, and  that  he  could  reclaim  his  notes. 

In  Ballwin  v.  Van  Deusen,  37  N.  Y.  487,  defendant  sold  a  note 
of  one  Onley,  as  genuine,  who,  it  was  subsequently  ascertained,  was 
an  infant,  a  mutual  mistake.  Held,  that  this  gave  the  right  of  re- 
scission to  the  plaintiff  '^  upon  the  discovery  of  the  mistake.'' 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costi 
to  abide  the  event 

Judgment  reversed  and  new  trial  granted. 
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Woods  ei  al,  appellants,  v.  Wildbb  ri  aL 

(48N.  Y.16U 

The  defendants  at  the  breaking  oat  of  the  rebellion  of  1861  were  copartnen 
doing  basiness  at  Savannah,  Qa.,  where  one  of  them,  named  Wheaton,  re- 
aided.  Two  of  the  defendants  did  bustness  as  copartners  in  New  York* 
where  thej  resided.  On  the  23d  of  Angnst,  1861,  the  plainti£f*s  agent  pni^ 
diased  of  the  Savannah  firm  a  bill  of  exchange.  It  was  drawn  hj  Wheat 
on  in  the  name  of  his  firm  on  the  New  York  firm  of  defendants.  Bj  an  act 
of  congress  passed  Jalj  18,  1861,  the  president  was  aathoriaed  to  dedane 
certain  districts  in  insurrection,  and  that  thereupon  all  commercial  inter* 
coarse  should  cease  and  become  unlawful.  On  the  16th  of  August,  1861» 
the  president  hj  proclamation  declared  the  district  in  which  Savannah  is 
situated  in  a  state  of  insurrection.  JSM-,  l^at  the  drawing  of  the  bill  of 
exriiange  was  illegal  and  void,  and  within  the  rule  prohibiting  contracts 
with  the  enemy  during  war  and  no  action  could  lie  agidnst  any  of  the  par- 
ties to  it 

The  oopamership  between  Wheaton  and  the  other  defendants  was  dissolved 
by  the  war,  and  the  defendants  were  not  bound  by  the  contract  of  Wheats 
on  made  after  such  dissolution. 

Appeal  firom  judgment  of  general  term  of  supreme  court  in  first 
judicial  district  directing  judgment  for  defendants. 

The  defendants,  Wilder,  Beers  and  Wheaton,  were,  at  the  break- 
ing out  of  the  rebellion  in  18G1,  copartners,  doing  business  in  the 
city  of  Savannah,  Oa.,  under  the  firm  name  of  Wilder,  Wheaton 
&  Go.  The  defendants  Wilder  and  Beers  also  carried  on  business  at 
that  time  in  the  city  of  New  York  as  copartners  under  the  firm 
name  of  Jonathan  Beers  &  Go.  The  defendants  Wilder  and  Beera 
resided  in  New  York  and  the  defendant  Wheaton  in  Savannah. 

On  the  13th  of  July,  1861,  an  act  of  congress  was  passed  author- 
izing the  president  of  the  United  States  to  declare  certain  districts 
in  the  south  in  insurrection,  and  provided  that  thereupon  all  com- 
mercial  intercourse  with  the  inhabitants  of  such  districts  should 
ceaso  and  be  unlawful  On  the  16th  of  August,  the  president  by 
proclamation  declared  certain  territory,  within  which  the  city  of 
Savannah  was  situated,  to  be  in  a  state  of  insurrection. 

On  the  23d  of  August,  1861,  the  agent  of  the  plaintiff  purchased 
at  Savannah  from  Wheaton  a  bill  of  exchange  for  $5,000.    It  was 
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drawn  by  Wheaton  in  the  firm  name  of  Wilder,  Wheaton  &  Co., 
which  firm  still  existed  unless  dissolved  by  the  war,  upon  the  firm 
of  Jonathan  Beers  &  Co.,  in  New  York.  The  bill  was  presented  to 
the  New  York  firm  for  acceptance,  but  they  refused  to  accept  or  pay 
it  It  was  protested  and  this  action  brought  against  the  defend- 
ants as  drawers. 

Ira  D.  Warren^  for  appellant,  cited  Shortridge  v.  Masotiy  2  Anu 
Law  Eeg.  95;  Bur.  Law  Die,  part  1,  235;  Wor.  Dia  273,  "Com.;'* 
aiio  12  U.  S.  Stat  at  large,  1-262 ;  1  Kent's  Com.  57 ;  Story  on  Cont 
§  497 ;  CoUyer  on  Part  97,  note  4,  and  §  784 ;  Bristol  v.  Sprague, 
8  Wend.  424;  Wardeav.  Haighty  2  Barb.  549;  Ketchum  v.  Clarky 
«  Johns.  144 ;  Davis  v.  Alien,  3  Comst  168;  Clapp  t.  Rogers,  12  N. 
Y.283;  2  Camp.  44. 

Robert  D.  Benedict,  for  respondents,  cited  Swinerton  t.  The  Colum- 
bian Ins.  Co.,  37  N.  Y.  174;  Prize  Cases,  2  Black,  667;  Taylor  \. 
Barclay,  2  Sim.  391 ;  1  Chitty's  Pleading,  196 ;  White  t.  Burnley, 
2(0  How.  (U.  S.)  249;  6  T.  R  723 ;  2  B.  &  P.  374;  1  id.  272 ;  3  id. 
35;  3  Ves.  612;  Craig  y.  Missouri,  4  Pet  410;  1  Brod.  &  Bing. 
447;  2  T.  R  610;  2  B.  &  P.  130;  Eennett  t.  Chambers,  14  How. 
38 ;  Bank  of  U.  8.  v.  Owens,  2  Pet  527 ;  Scholefield  t.  Bichelberger, 
7  id.  686;  also  2  Wall  ^19;  Prize  Cases,  2  Black,  667;  id.  C70; 
Mrs.  Alexander's  Cotton,  2  Wall  419;  Prize  Cases,  2  Black,  636; 
Jackson  Ins.  Co.  v.  Steward,  6  Am.  Law  Eeg.  (N.  S.)  732;  Tlie 
Bmulus,  1  GalL  594;  Tlie  Hiawatlia,  Blatch.  1?.  G.l\  The  Mary 
t7ti»^n,  id.  356 ;  7%«  ^optd,  8  Cranch,  135 ;  The  Hoop,lBoh.l^b\ 
The  U.  8.  V.  Orossmayer,  9  Wall.  74 ;  Oriswold  v.  Waddington,  16 
Johns.  438;  Story  on  Cont  §  54;  Willison  y.  Patterson,  7  Taunt 
439;  Brandon  v.  Nesbitt,  6  Term.  23;  Wheat  Int  Law,  36;  Kluber 
Droit  des  Oens,  §  ^0 ;  The  Wm.  Bogaldy,  6  WalL  407;  Bilgery  t. 
Branch,  17  Am.  Law  Eeg.  336.- 

Eapallo,  J.  The  historical  events  and  the  acts  of  the  national 
executiye,  in  connection  with  the  hostile  relations  between  the  goT- 
emment  and  the  rebel  States,  which  had  transpired  prior  to  the  act 
of  congress  of  July  13, 1861,  are  detailed  in  the  opinion  of  the  court 
in  the  case  of  8winerton  v.  Tlie  Columbian  Ins.  Co.,  37  N.  Y.  174, 
and  it  is  not  necessary  to  repeat  them  here. 

The  question  whether  these  eyents  and  acts  established  a  state  of 
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war  between  the  government  and  the  sections  in  rebellion  was  de* 
termined  in  the  Prize  Cases,  2  Black,  635,  and  it  was  there  held  th&t 
a  state  of  civil  war  existed  as  early  as  the  date  of  the  first  capture 
involved  in  that  case,  which  was  May  17, 1861.  That  theproclama- 
tion  of  April  15th,  calling  out  the  militia,  and  the  proclamation  of 
blockade  of  April  27th  and  30th,  were  conclusive  evidence  of  such 
war.  That  such  war  affected  the  rights  of  the  two  sections  of  oui 
country  in  the  same  manner  as  if  it  were  being  carried  on  by  twa 
contending  nations.  That  it  gave  to  the  United  States  government 
the  same  rights  of  blockade  and  capture  in  respect  to  the  enemy  and 
neutrals  as  they  might  exercise  m  case  of  a  foreign  war,  and  that  all 
persons  residing  in  the  rebel  districts  were  to  be  treated  as  enemies 
of  the  nation. 

From  this  decision  Kelson,  J.,  and  three  of  his  associates  dis- 
sented, holding  that  before  the  insurrection  could  be  dealt  with  on 
the  footing  of  a  war,  it  must  be  recognized  or  declared  by  congress^ 
the  only  war-making  power  of  the  government,  and  that  no  power 
short  of  that  could  change  the  legal  status  of  the  government,  or 
the  relations  of  its  citizens,  from  that  of  peace  to  a  state  of  war 
But  they  conceded  that  the  act  of  July  13, 1861,  did  recognize  ik 
state  of  civil  war  between  the  government  and  the  States  described 
in  the  proclamation  of  August  16th,  and  made  it  territorial  2 
Black,  689. 

There  can  be  no  question,  therefore,  that  war,  with  all  its  incidents- 
and  effects  upon  intercourse  and  contracts  between  the  inhabitanta 
of  the  territories  of  the  respective  belligerents,  prevailed  on  the  23d 
of  August,  1861,  when  the  bill  of  exchange  in  question  was  drawn,, 
and  that  the  courts  are  bound  to  take  notice  of  that  fact 

All  commercial  intercourse  with  the  inhabitants  of  the  enemy'd 
territory  is,  during  war,  unlawful  By  the  proclamation  of  August 
16th,  it  was  specially  interdicted.  This  interdiction  of  intercourse 
involves,  according  to  well-settled  rules,  a  prohibition  against  every 
species  of  private  contract  with  the  subject  or  citizen. of  the  enemy. 
Wheat.  Int.  Law,  §  317;  1  Kent's  Com.  67 ;  Story  on  Cont,  §  608 ; 
White  V.  Bromley,  2  How.  249 ;  ScJiolefield  v.  Bichelberger,  7  Pet- 
586 ;  U.  8.  v.  Orossmeyer,  9  Wall  75.  In  the  case  of  Mrs.  Alexanr 
der^s  cotton,  2  Wall  404,  it  was  determined  that  all  persons  residing 
in  rebel  territory  must  be  regarded  as  enemies,  except  so  far  as  dis- 
tinctions are  expressly  made  by  the  government  Catron,  J.,  in 
pronouncing  the  decision  of  the  court  in  the  case,  states,  that  the 
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court  cannot  inquire  into  the  personal  character  and  dispositions  of 
individual  inhabitants  of  enemy  territory,  but  must  be  goyemed  by 
the  principle  of  public  law  so  often  announced  as  applicable  aliko 
to  civil  and  international  wars,  that  all  the  people  of  each  State  or 
district  in  insurrection  against  the  United  States  must  be  regarded 
as  enemies. 

It  is  therefore  unnecessary  to  consider  the  question  of  the  indi- 
vidual disposition  of  Wheaton ;  he  was  a  citizen  of  Georgia  and  re- 
sided within  the  district  embraced  in  the  proclamation. 

The  rule  prohibiting  contracts  with  the  enemy  during  war  is  ap- 
plicable to  the  drawing  and  negotiating  of  bills  of  exchange  between 
subjects  of  the  powers  at  war.  Wheat  Int  Law,  §  317 ;  Story  on  Cont. 
(4th  ed.),  §  608 ;  Willison  v.  Patterson  and  others,  7  Taunt  439. 
Chancellor  Kent  (1  Kent's  Com.  67)  states  that  the  drawing  of  a 
bill  of  exchange  by  an  alien  enemy  on  a  subject  of  the  adverse 
country  is  an  illegal  and  void  contract,  because  it  is  a  communica- 
tion and  contract  with  the  enemy. 

Some  exceptions  to  this  rule  are  stated,  in  the  books,  to  be  al- 
lowed by  reason  of  the  necessity  of  the  case.  These  are  bills  drawn 
for  ransom,  and  bills  drawn  by  a  citizen  in  the  enemy's  country  on 
his  own  country,  to  provide  him  with  necessary  means  of  subsistence. 
The  case  of  U.  S.  v.  Barker,  referred  to  by  the  appellant's  counsel  in 
1  Paine's  0.  0. 166,  is  difficult  to  reconcile  with  the  authorities ;  but 
even  that  case  contains  special  circumstances  not  existing  in  the 
present  case.  The  bill,  in  that  case,  was  drawn  here  by  a  citizen  of 
the  United  States  against  funds  which  he  had  in  England,  and  was 
indorsed  to  the  United  States  government,  and  prosecuted  in  iti 
name  and  behalf! 

The  argument,  that  the  effect  of  drawing  the  bill  in  the  present 
case  was  to  remove  the  plaintiff's  funds  from  Georgia  to  New  Ycgrk ; 
and  that,  therefore,  the  contract  was  not  within  the  spirit  of  the 
prohibition,  cannot  be  maintained.  Even  if  the  transaction  had  the 
effect  claimed,  yet,  if  not  licensed  by  our  government,  it  would  come 
within  the  general  prohibition.  Nations  at  war  adhere  to  these 
interdictions  for  reasons  of  general  policy,  although  in  special  cases 
they  may  recoil  upon  themselves.  In  the  Prize  Cases,  one  item  of 
the  property  in  dispute  was  restored  to  the  complainant,  not  merely 
on  the  ground  that  it  was  the  property  of  a  loyal  citizen  which  he 
was  attempting  to  withdraw  from  ihe  enemy's  country ;  but,  on  the 
additional  ground,  that  an  order  of  the  secretary  of  the  navy  per- 
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mitted  such  withdrawal  But  in  the  cas^  of  the  U.  S.  t.  Ch'ossmayer, 
9  Wall.  75^  O.^  a  creditor  in  New  York,  directed  E.,  his  debtor  in 
Georgia,  to  invest  the  amount  of  the  debt  in  cotton  and  hold  it  for 
him,  which  was  done.  The  cotton  was  stored  in  Georgia  as  the 
property  of  G.,  and  was  seized  by  the  United  States,  and  the  pro- 
ceeds were  claimed  by  G.  under  the  captured  and  abandoned  prop- 
erty act  of  1863.  But  the  court  held,  that,  as  G.  was  prohibited 
during  the  war  from  haying  any  dealings  with  his  debtor,  it 
followed  that  nothing  which  either  or  both  of  them  did  could  have 
the  effect  to  vest  in  G.  the  title  to  the  cotton  in  question.  The  rea- 
sons for  making  an  exception  in  that  case  were  much  stronger  than 
in  this.  There,  the  cotton  was  withdrawn  from  the  use  of  the 
enemy,  and  locked  up  in  store  for  the  benefit  of  the  northern  cred- 
itor; but  in  the  present  case  the  dealings  did  not,  in  &ct,  effect 
any  change  in  the  position  of  the  fund,  which  was  advantageous  to 
our  government;  it  merely  transferred  its  custody  from  the  bank  to 
Wheaton,  and  gave  him  the  full  power  of  disposal  over  it. 

The  draft  being  illegal  and  void,  no  action  could  lie  against  any 
of  the  parties  to  it;  but  there  are  other  reasons  applicable  to  the 
defendants.  Wilder  and  Beers,  which  clearly  exonerate  them. 

All  commercial  partnerships,  existing  between  subjects  of  the  two 
parties  prior  to  the  war,  are  dissolved  by  the  mere  act  and  force  of 
the  war  itself.  Story  on  Cont  (4th  ed.),  §  609 ;  1  Kent's  Com.  67 ; 
ChiswoU  V.  WcutdingtoUf  16  Johns.  438 ;  and  this  consequence  was 
held  to  ensue  from  the  civil  war  of  1861.  T/te  William  Bagaley^  5 
WalL  877,  407.  Wilder  and  Beers,  therefore,  were  not  bound  by 
the  contract  of  Wheaton  made  after  such  dissolution. 

The  appellant  seeks  to  charge  them,  however,  under  an  alleged  ver- 
bal agreement  claimed  to  have  *Deen  made  by  them  on  the  2d  of 
August,  1861.  They  allege  that  there  was  proof  in  the  case  that 
on  that  day  Wilder  and  Beers  agreed  that^if  the^  appellants  would 
buy  the  drafts  of  Wheaton,  they  would  pay  them  without  presen- 
tation, on  evidence  that  they  had  been  drawn;  and  they  claim 
that  this  question  not  having  been  submitted  to  the  jury,  there  was 
a  mistrial.  The  evidence  as  to  the  agreement  is  very  slight  find 
indefinite,  and  the  making  of  the  agreement  is  positively  denied 
by  the  defendants.  But  there  are  other  grounds  which  are  control- 
ling as  to  this  branch  of  the  case.  Aside  from  the  objection  which 
tnight  be  raised,  that  the  agreement  should  have  been  in  writing 
(1  E.  S.  768;  9  N.  Y.  435 ;  6  Duer,  683),  the  further  objection  is 
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insaperable,  that  the  act  which  the  plaintiff  was  to  do,  to  entitle  him 
to  performance  on  the  part  of  the  defendants,  became  illegal  before 
any  thing  was  done  in  pursuance  of  the  supposed  agreement  It  may 
well  be  that  on  the  2d  of  August,  in  view  of  the  terms  of  the  act  of 
July  18, 1861,  the  purchase  of  a  bill  of  exchange  from  an  enemy 
would  not  have  been  unlawful ;  for,  although  a  war  then  existed,  the 
i-esnlt  of  which  would  be  to  render  commercial  intercourse  with  the 
enemy  unlawful,  without  the  permission  of  our  government,  yet  the 
goYcmment  was  competent  to  give  such  permission,  and  the  act  6t 
July  13th  may  be  construed  as  permitting  such  intercourse  to  con- 
tinue until  the  president  should  make  his  proclamation.  The  terms 
of  the  act  are,  that  the  president  may  declare  certain  districts  in 
insurrection,  and  that  thereupon  all  commercial  intercourse,  eta, 
BhaU  cease  and  be  unlawful,  etc  This  language  implies  a  permis- 
sion that  such  intercourse  should  continue  until  tiie  proclamation 
should  be  made,  and  the  good  faith  of  the  goyemment  would  be 
pledged  to  give  effect  to  this  implied  permission.  But  after  the  2d 
of  August,  and  before  the  bill  was  drawn,  the  proclamation  of 
August  16th  was  made,  and  that  proclamation  clearly  ])rohibited 
the  transaction  contemplated  by  the  supposed  agreement  of  August 
2d  and  rendered  it  nnlawfuL 

There  is  no  ground  upon  which  this  action  can  be  sustained,  and 
the  court  below,  therefore,  rightly  rendered  judgment  for  the  defend- 
ant on  the  verdict 

The  judgment  should  be  afllrined,  with  costs. 

Judgment  affimmL 

Vol.  IIL— 87 
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Smith  t.  Millbb,  appellant 

(tfV.r.iTi.) 

Paiftnenibif  drqft — bcmkeheek — ladke$  pf  hM^t. 

The  defendants,  a  finn  in  Bofiklp,  who  were  indebted  to  the  plaintive  firm  la 
New  York,  forwarded  by  mail  a  draft  on  J.  K.  P.  &  Co.,  a  bosineae  hooM 
in  New  Tork.  The  plaintiff^  about  half -past  one  on  the  day  of  its  receipt, 
presented  the  draft  to  J.  K.  P.  &  Co.,  and  received  that  firm's  check  for  the 
amount.  J.  K.  P.  had  fnnds  in  the  bank  on  wliich  the  check  was  issoed 
^  and  the  check  wouid  have  been  paid  if  it  had  been  presented  Uiat  day. 
The  check  was  deposited  by  plaintiff*  in  their  own  bank,  and  it  did  not  reach 
the  other  bank  until  twelve  o'clock  the  next  day,  and  after  J.  K.  P.  &  Co. 
had  failf^  SM,  that  the  plaintifBi  were  guilty  of  laches  in  failing  to 
■  present  the  check  on  the  day  it  was  received,  and  the  defendants  were  la- 

leased  fh>m  liability  for  their  indebtedness. 
I  ;  .  '        ,  ■  ■  '  ■  •       •      ' 

''.  Appeal,  from  jndgment  of  getoeral   tenn   of  superior  coiui 
Of  New  York,  affirming  jndgn^ent  for  plain tiSl 
:   Action  to  recoyer  balance  of  acconnt  for  goods,  eta 

The  defendants,  a  firm  doing  business  in  Buffalo,  were  indebted 
ta^.th^  plaintiff  who  did  business  in  New  York  city.  In  payment 
defeiidants  sent  by  mail  a  draft  for  the  amount  on  the  house  of 
James  K.  Plaice  &  Co.,  of  New  York  city.  The  draft  was  receited 
by  the  plaintiffs  on  the  morning  of  November  19th>andwas,  at 
abo^t  half-past  one,  on  the  afternoon  of  that  day,  presented  to  the 
drawees  who  paid  the  same  with  their  own  check.  Plaintiffs  re- 
ceived the  cheek  and  deposited  it  in  the  bank  with  yhich  they  did 
business.  It  did  not  reach  the  bank  on  which  it  was  drawn  until 
twelve  o'clock  the  next  day,  when  pajrment  was  refused. 

At  the  time  when  Place  &  Co.  gave  the  check  they  were  sup- 
posed to  be  solvent,  and  had  on  deposit  in  the  bank  a  sufficient  sum 
to  meet  the  check.  The  check  would  have  been  paid,  if  it  had  been 
presented  at  any  time  during  the  day  on  which  it  was  given.  On 
the  next  morning,  Place  &  Co.  failed,  in  consequence  of  which  pay 
ment  of  the  check  was  refused. 

Joseph  H.  Clioate^  for  appellant 

EWridge  T.  Oerry,  for  respondent 
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Allbk,  J.  The  bill  of  the  defendants  on  J.  E.  Place  ft  Oa  was 
not  Teoeived  by  the  plaintiffs  in  absolute  payment  of  '^heir  claims  and 
the  debt  due  from  the  defendant  was  not  discharged  by  the  deliT* 
eiy  of  the  draft  It  was  receiyed  in  payment  sub  modOf  and  could 
become  operative  as  a  payment  in  fact  only  when  paid  by  the 
drawees,  ffatt  7. Barber,  13  N.  Y.  666;  Bradford  t.  Ibx,  88  id. 
»89 :  Story  on  Bills,  §  419. 

The  check  of  J.  Et  Place  ft  Co.,  the  drawees  of  the  bill  to  th^ 
order  of  the  plaintiffs,  in  the  absence  of  an  express  agreement  that 
the  same  should  be  received  as  payment,  was  not  a  payment  of  the 
bill;  and  as  the  check  was  dishonored  when  presented  for  payment* 
there  has  been  no  actual  satisfaction  of  the  debt  due  the  plaintiffs 
from  the  defendants.  It  was  the  duty  of  the  plaintifiE^  how- 
ever, if  they  intended  to  hol4  the  defendants  either  as  drawees 
of  the  bill,  or  for  their  prior  indebtedness,  to  present  the  bill  for 
payment  within  the  time  prescribed  by  law  for  that  purpose,  and 
if  not  paid,  to  notify  the  defendants  of  its  dishonor.  Had  that 
been  done,  the  remedy  of  the  plaintiflk  against  the  defendants 
would  have  been  very  clea^^  They  would  have  been  remitted  to  all 
their  rights  for  the  recovery  of  their  original  claim  as  if  no  bill  had 
been  drawn.  -It  was  und^r  such  circumstances  that  the  plaintiff  waa 
held  entitled  to  recover  in  Turner  v.  Bank  of  Fox  Lak^^  3  Eeyes^ 
425.  That  action  was  upon  a  bill  of  exchange  given  to  take  up 
a  like  bill  before  then  drawn  and  duly  presented  and  protested  for 
non-payment.  In  that  case  ;as  in  this,  the  check  of  the  drawee  of 
the  first  bill  had  been  received,  but,  on  payment  being  refused  by 
the  bank,  it  had  been  reti^med  and  the  bill  reclaimed  and  properly 
protested  for  non-payment,  and  notice  given  to  the  drawer,  and  aU 
in  due  time  from  the  receipt  of  the  bill  by  the  plaintiffs.  The  bi^ 
sued  upon  was  adjudged  to  have  been  given  upon  a  sufficient  conp 
sideration. 

Although  the  plaintiffs  may  not  have  realized  the  money  uponi 
the  bill  or  their  check,  a^d  their  debt  remains  unpaid,  it  does  no| 
follow  that  the  defendants  continue  liable. 

A  creditor  may  so^  deal  with  negotiable  securities  received  from 
his  creditor  for  collection,  and  to  be  placed  to  his  credit  when  pai4» 
as  to  discharge  the  debtor  from  all  liability  whether  the  securities 
are  in  fSEU^t  paid  or  not  He  may  make  them  his  own  so  as  to  subr 
stitute  the  parties  to  the  securities  his  debtors,  in  place  of  his 
origmoi  debtor,  by  his  dealings  with  those  parties;  as  by  giving 
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time  for  payment,  or  by  any  other  act  prejudicial  to  the  interests  of 
the  debtor.  Sauthwick  t.  Sax^  9  Wend.  22 ;  Vernon  v.  Brovniy  2 
Shaw,  296.  The  same  result  will  follow  any  neglect  or  laches  of 
the  creditor  in  obtaining  payment  of  negotiable  instramenti 
transferred  from  which  loss  and  injury  ensues. 

By  receiving  the  securities,  and  assuming  the  collection,  or  as 
here,  receiying  the  bill,  and  consenting  to  present  the  same  for  pay- 
ment, he  undertakes  to  do  all  that  the  law  requires  to  be  done  to 
obtain  payment,  and  if  he  fails  in  the  performance  of  that  duty  the 
debtor  is  discharged.  Canndye\.  AUenby,  6  B.  &  G.  373 ;  Story  on 
Bills,  §  109.  Laches,  which  would  discharge  the  drawer  or  indorser 
^f  a  bill  of  exchange,  will  as  effectually  extinguish  the  debt,  for 
payment  of  which  a  bill  or  other  negotiable  instrument  is  trans- 
ferred. Story  on  Bills,  supray  and  note;  id.  §  419  and  note.  This 
was  decided  in  Eobbe  t.  Clark^  Selden's  Notes,  October,  1863,  p. 
11.  If  by  the  acts  or  omission  of  the  creditor,  thus  receiving 
negotiable  instruments  for  collection,  a  loss  occurs,  it  should  £a11 
upon  him  who  is  the  cause  of  the  loss,  rather  than  upon  the 
distant  and  innocent  debtor.  Bradford  v.  Ibx,  supra.  The  de- 
fendants residing  at  Buffalo,  being  indebted  to  the  plaintiflb  doing 
business  in  New  York,  and  having  ftinds  with  J.  K.  Place  &  Co.. 
in  the  latter  city,  drew  their  bill  on  the  latter  firm  to  the  order  of 
the  plaintiffs  to  be  presented  for  payment,  and  when  paid  to  be  applied 
in  payment  of  the  indebtedness.  The  plaintiff^  instead  of  insisting 
upon  the  money,  received  the  check  of  Place  &  Go.  upon  one  of  the 
banks  in  the  same  city.  There  was  no  impropriety  in  the  receipt 
of  the  check,  and  as  the  drawees  were  entitled  to  the  draft  upon 
payment  of  it,  there  is  nothing  in  the  case  upon  which  fault  could 
be  imputed  to  the  plaintiffs  in  the  surrender  of  the  draft  on  receipt 
of  the  check.  Russell  v.  Hawkey,  6  T.  R  12 ;  Howard  y.  Robinson^ 
7  B.  &  G.  90 ;  Byles  on  Bills,  16 ;  Story  on  Bills,  §  419 ;  Ghitty  on 
Bills  (ed.  of  1833),  433,  434.  If  the  check  was  worthless  when  given, 
or  became  worthless  before  it  could  have  been  with  reasmable  dili- 
gence presented  for  payment,  the  loss  would  have  fallen  upon  the 
defendants,  and  they  would  not  have  been  discharged  fh>m  their 
liability,  unless  the  plaintiffs  had  omitted  to  notify  them  *n  Ino 
time  of  the  non-payment  of  the  bilL  There  would,  in  such  case,  \m 
no  loss  resulting  from  negligence. 

But  a  check  is  payable  instantly ;  and  as  between  the  drawer  and 
drawee,  the  latter  has,  in  analogy  to  the  rules  applicable  to  inland 


Digitized  by 


Google 


NOVEMBEE  TEEM,  1870.  656 

Smith  y.  Miller. 

bills  of  exchange,  until  the  day  after  the  receipt  of  a  cheek  to  pre* 
Bent  it  for  payment,  when  drawn  on  a  bank  in  the  same  place 
where  given  and  received.  Smith  v.  Jaines,20  Wend.  192 ;  Barker 
V.  Anderson,  21  id.  372;  Ward  v.  Evans,  2  Ld.  Baym.  928.  But 
the  duty  of  the  plaintiffs  to  the  defendant  is  not  determined  by  that 
rnle  o'  commercial  law.  That  rule  has  respect  only  to  the  contract, 
aud  liability  of  the  parties  to  the  instrument 

When  a  check  is  taken  instead  of  money,  by  one  acting  for  others, 
as  was  done  by  the  plaintiffs,  a  delay  of  presentment  for  a  day,  or 
for  any  time  beyond  that  within  which,  with  proper  and  reasonable 
diligence,  it  can  be  presented,  is  at  the  peril  of  the  party  thus  re- 
taining the  check  and  postponing  presentment,  as  between  him  and 
the  persons  in  interest,  whom  he  represents.  If  a  custom  can  exist 
in  law,  and  does  exist  in  fact,  authonzmg  such  delay  at  the  risk  of 
the  absent  principal,  it  must  be  shown;  it  cannot  be  presumed  to 
exist  without  evidence. 

The  undisputed  evidence  in  this  case  shows  a  practice,  if  not  in- 
consistent with  the  existence  of  any  such  custom,  at  least  moie  in 
harmony  with  the  relative  rights  and  obligations  of  the  parties  as 
recognized  by  law ;  and  which,  had  it  been  adopted  by  the  plaintiffs, 
would  hav€  prevented  all  loss.  The  proof  is  that  the  account  of  tl\e 
drawers  of  the  check  was  good  at  the  bank  during  all  the  business 
hours  of  the  day  on  which  it  was  drawn;  that  the  amount  to  their 
credit,  and  subject  to  their  draft,  was  more  than  sufScient  to  pay  all 
outstanding  checks ;  and  if  this  check  had  been  presented,  it  would 
have  been  paid  or  certified  as  good,  which  would  have  been  equiva- 
lent to  payment.  The  plaintiffs  had  two  full  hours  for  presenting 
the  check. 

Two  checks,  drawn  later  in  the  day,  one  for  111,000  and  one  for 
$9,500,  were  presented  at  the  bank  and  certified  before  three  o'clock 
of  that  day  and  subsequently  paid.  The  same  diligence  by  the  plain- 
tiffs, as  was  exercised  by  the  holders  of  those  checks,  would  have 
obtained  the  money.  This  practice  of  "  certifying  checks ''  by  the 
banks  is  equivalent  to  an  acceptance  binding  the  banks  to  payment, 
and  is  recognized  and  sanctioned  by  the  law.  The  certificate  is  re- 
garded as  an  acceptance  in  writing  within  the  statute.  IRS.  722 ; 
Byles  on  Bills,  15 ;  Mead  v.  Mechanics'  Bank  of  Albany,  25  N.  Y 
143.  It  was  the  duty  of  the  plaintiffs  to  present  the  check  at  the 
bank,  at  least  during  the  day  on  which  they  received  it,  and  obtain 
either  the  money  or  a  certificate,  or  cause  the  same  to  be  protested 
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for  non-paymenfc;  and  not  having  done  so,  they  were  chargeablo 
with  negligence  and  the  consequent  loss.  By  their  deky  and  n^lect» 
unless  some  evidence  in  explanation  or  excuse  can  be  given,  they 
made  the  check  their  own  and  the  defendants  were  discharge^. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  006ti 
to  abide  the  event 

Judgment  reversed  and  new  trial  gramiea 


BuBBiLL,  appellant,  v.  Boabdicav. 

(48N.r.M.) 
WUl^e9eeuiOTyden9eioeoTp<niUhn'^perpetuiU^ 

The  testator,  by  a  danae  in  his  will,  gave  the  residae  of  his  personal  estat* 
to  certain  trustees  named,  and  directed  that  it  should  be  applied  to  support 
a  hospital  which  was  to  be  under  such  trustees'  management.  He  also 
directed  the  trustees  to  apply  to  the  legislature  for  an  act  to  incorporate 
the  hospital,  and  if  the  legislature  should  not,  within  two  years  after  his 
death  (provided  the  youngest  trustee  living  at  testator's  decease,  and  tes- 
ter's nephew,  who  was  also  named  in  the  will,  or  either  should  so  long  live), 
grant  a  proper  act  of  incorporation,  the  bequest  was  to  be  paid  to  the  United 
States.  EM,  that  the  reasonable  interpretation  of  the  will  is  that  the  testator 
intended  to  limit  a  contingent  future  interest  in  the  nature  of  an  executory 
devise,  the  contingency  depending  upon  the  creation  of  a  corporation  by  the 
legislature  taking  within  the  period  allowed  for  the  suspension  of  the 
ownership  of  property  by  the  statute  against  perpetuities. 

An  executory  bequest  limited  to  the  use  of  a  corporation  to  be  created  within 
the  period  allowed  for  the  vesting  of  future  estates  and  interests  is  valid. 

Such  a  bequest  does  not  violate  the  statute  of  wills  which  prohibits  devises  to 
a  corporation  not  expressly  authorized  to  take  by  will. 

Appeal  from  judgment  of  general  term  of  supreme  court  of  first 
judicial  district,  affirming  judgment  of  special  term  dismissing  the 
complaint 

Action  to  procure  the  annulling  of  a  bequest  as  illegal  and  void. 

The  facts  appear  sufficiently  in  the  opinion.  The  testator  died 
November  30,  1863,  leaving  an  heir  at  law,  who  died  January  20 
1884.    The  plaintiff  is  the  executor  of  the  heir  at  law. 

The  legislature  of  the  State  passed  an  act  on  the  2d  of  February, 
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1864,  incorporating  a  hospital,  which  waa  accepted  by  the  trusteeil 
ag  1)eing  in  compliance  with  the  terms  of  the  testator's  wilL 

Qeorge  F.  Comstoek,  for  appellant 

John  M.  ifasony  Chas.  CfCkmor  and  Theodore  W.  DwigAt,  for 
defendants  except  the  United  States. 

Ifoah  Davis,  for  the  United  States. 

Church,  0.  J.  This  action  was  brought  by  the  phuntif^  as  ex 
ecutor  of  the  will  of  James  C.  Boseyelt  Brown,  against  the  defend- 
ant, Julia  M.  Boardman,  executrix  of  the  will  of  James  H.  Rose- 
velt,  deceased,  and  others,  for  the  purpose  of  haying  the  residuary 
bequest  in  the  will  of  the  latter  providing  for  founding  and  main-: 
taining  a  hospital  declared  Toid.  and  claiming  that  the  plaintiff^  as 
executor  of  Brown,  who  was  the  heir  at  law  of  the  testator,  Bose-. 
velt,  is  entitled  to  all  sums  thus  attempted  to  be  bequeathed,  and  to 
the  whole  of  the  residuary  estate. 

The  solution  of  the  questions  presented  inyolyesthe  construction 
and  validity  of  those  provisions  of  the  will  of  Mr.  Bosevelt  which 
provide  for  the  founding  and  permanent  endowment  of  a  hospital ; 
and  it  is  important,^  in  the  first  place,  to  ascertain  the  intent  and 
meaning  of  the  provisions  in  question. 

The  testator  gave  the  residue  of  his  personal  estate,  including 
lapsed  legacies,  etc.,  in  trust  to  the  successive  presidents  of  five 
^  certain  incorporations,''  naming  them,  and  to  four  private  indi- 
viduals, naming  them,  **  and  to  the  survivor  and  survivors  of  them 
for  the  establishment  in  the  city  of  New  York  of  an  hospital  for 
the  reception  and  relief  of  sick  and  diseased  persons,  and  for  its 
permanent  endowment."  He  then  directed  that  the  institution 
should  be  managed  by  the  nine  trustees  thus  appointed,  and  in 
case  of  any  vacancy  in  the  individual  trustees  it  should  be  fiUed  by 
the  official  trustees.  After  some  further  directions  about  the  man- 
agement of  the  funds,  the  will  contains  the  following  clauses: 

'^I  direct  my  trustees  promptly  to  apply  to  the  legislature  of  this 
State  for  proper  acts  to  incorporate,  secure  and  perpetuate  said  hos- 
pital And  should  such  legislature  for  two  years  next  after  mj  de- 
cease (provided  the  youngest  of  my  said  individual  trustees  living 
Bi  my  decease,  and  my  said  nephew,  or  either  of  them,  shall  so  long 
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live)  refose  or  neglect  to  grant  a  liberal  charter  for  the  safe  oigan- 
ization,  conduct  and  perpetuity  of  such  hospital  establishment  in 
accordance  with  the  provisions  of  my  will^  I,  in  that  eventy  direct 
my  trustees  from  time  to  time  to  pay  over  the  above  bequests  that 
may  come  into  their  possession  under  my  will  to  the  government  of 
the  United  States  of  America,"  etc. 

Taking  these  several  clauses  together,  it  is  quite  manifest  that  the 
unincorporated  trustees  could  not  administer  the  cbarity,  and  had 
no  duty  imposed  upon  them  with  reference  to  the  fund  except  to 
pay  it  over  to  the  ulterior  legatee,  if  the  legislature  failed  to  grant 
the  charter.  It  is  true  the  residuary  estate  was  given  to  them  for 
the  establishment  and  endowment  of  a  hospital ;  but  they  could 
only  accomplish  this  according  to  the  terms  of  the  will,  by  and 
through  a  corporation  to  be  thereafter  created,  which  it  was  made 
their  duty  promptly  to  apply  for. 

Such  is  the  general  scope  of  the  wilL  The  purpose  is  first  de- 
clared, and  then  the  means  of  accomplishing  it  are  prescribed,  and 
to  render  his  intent  more  certain,  the  testator  declared  that,  if  the 
isharter  was  not  granted  within  a  specified  period,  the  bequest  should 
go  in  another  direction. 

This  provision  repels  any  implication  even  in  favor  of  the  right 
of  the  private  trustees  to  administer  the  fund  for  the  benefit  of  the 
charity,  or  to  do  any  act  with  reference  to  it,  except  to  apply  for  a 
charter.  If,  therefore,  the  limitation  to  the  incorporated  hospital  ia 
ralid  as  a  contingent  executory  bequest,  it  is  not  material  to  inquire 
aito  the  competency  of  the  unincorporated  trustees  to  take  the  legal 
title  for  the  temporary  pui*pose  indicated.  Neither  their  appoint- 
ment nor  their  title  was  essential  to  the  validity  of  the  contingent 
limitation.  The  law  would  compel  the  application  of  the  property 
to  the  purposes  of  the  lawful  bequest,  wherever  it  should  be  found. 

It  is  urged  that  there  is  no  bequest  to  the  contemplated  corpor- 
ation, and  no  direction  to  pay  the  fund  to  it  The  testator  declares 
in  the  residuary  clause  his  purpose  to  be  the  establishment  of  a  hos- 
pital and  its  permanent  endotmnent.  The  condition  of  the  endow- 
ment is,  that  the  legislature  shall  pass  proper  acts  *^  to  mcorporate, 
secure  and  perpetuate  said  hospital,"  that  is,  the  hospital. specified  in 
the  residuary  clause  which  provides  for  its  endowment  The  next 
paragraph  directs  the  manner  of  investing  the  funds  of  the  "  incor- 
poration" thus  provided.  Nothing  can  be  more  certain  than  that 
the  testator  designed  that  the  title  to  the  funds  or  property  in  the 
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po88ei8if>n  of  the  trustees  or  elsewhere,  which  was  included  in  the 
residaarj  clanse,  should  Test  in  the  corporation  immediately  upon 
its  creation,  and  a  reqoirement  for  a  formal  payment  or  delivery 
was  doubtless  deemed  unnecessary  because  the  trustees  of  the  testa* 
tor  were  to  he  also  trustees  and  managers  of  the  corporation. 

Nor  can  it!  be  claimed  that  this  is  a  present  bequest  to  a  corpor- 
ation not  in  6886.  When  it  appears  from  the  will  that  the  donee  is 
to  come  into  being  in  future,  or  to  become  qualified  to  take  upon 
the  happening  of  some  future  event,  a  present  bequest  will  not  be 
presumed,  nor  unless  '^  there  is  not  the  least  circumstance  from 
which  to  collect  the  testator's  intention  of  any  thing  else  than  an 
immediate  devise  to  take  effect  in  pr686ntV*  Feame  on  Remaind- 
ers, 536.  Here,  every  circumstance  concurs  in  giving  the  bequest 
an  executory  character.  An  application  was  to  be  made  to  the  leg- 
idature,  after  the  testator's  death,  for  a  charter.  If  obtained,  the 
bequest  would  take  effect;  if  not,  it  would  go  to  the  ulterior  donee. 

The  reasonable  interpretation  of  the  will  is,  that  the  testator  in- 
tended to  hmit  a  contingent  future  interest  in  the  nature  of  an 
executory  devise,  the  contingency  depending  upon  the  creation  of 
a  corporation  by  the  legislature,  capable  of  taking  within  the  period 
allowed  for  the  suspension  of  ownership  of  property  by  the  statute 
against  perpetuities. 

The  language  might  have  been  more  explicit ;  but  avoiding  tech- 
nical criticisms,  and  observing  the  rule  to  find  a  lawful  instead  of 
an  unlawful  intent,  and  considering  all  the  provisions  of  the  will, 
the  construction  indicated  seems  the  most  natural  and  accurate. 

It  is  objected  that  the  provisions  in  question  violate  the  statute 
against  perpetuities.  By  this  statute,  the  title  to  personal  property 
must  vest  absolutely  within  two  lives  in  being.  A  possibility  of  sus- 
pension beyond  that  for  any  time,  however  short,  is  fatal  Schettler 
V.  Smithy  41  N.  Y.  328.  It  is  urged  that  such  suspension  is 
possible,  because  the  legislature  might  pass  the  charter  on  the  last 
day  of  the  existence  of  the  last  of  the  two  lives ;  that  it  would  not 
become  operative  until  accepted  by  the  trustees,  and  that  such 
acceptance  would  take  time,  during  which  the  title  could  not  vest. 

From  the  language  employed,  that  testator  must  have  intended 
that  the  charter  would  lie  obtained  and  become  operative  within  the 
two  lives.  The  trustees  were  to  apply  for  acts  to  incorporate,  secure 
ax.d  peipetuate  the  hospital,  and  the  legislature  was  to  grant » 
charter  for  its  safe  organization,  conduct  and  perpetuity  within  the 
Vol.  IIL— 88 
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epeoified  period.  This  language  implies  that  the  testator  iatendej 
a  complete  oor|K)rate  existence.  Besides,  the  charter  to  be  granted 
could  only  be  the  one  applied  for,  in  which  casano  formal  aooept- 
anoo  is  necessary.    Angell  &  Ames  on  Corporations,  69* 

It  is  also  claimed  that  the  bequest  to  the  corporation  does  not 
depend  u)>on  obtaining  the  charter  within  the  two  liyes,  and  that 
this  condition  is  applicable  only  to  the  limitation  to  the  United 
States;  and  if  that  is  invalid,  and  the  charter  was  afterward  ob- 
tained, it  might  be  accepted  and  the  corporation  take  the  bequest 
This  construction  is  too  technical  When  the  testator  declared 
that,  if  the  legislature  neglected  for  the  specified  period  to  grant 
the  charter,  the  bequest  to  the  United  States  should  take  effect,  he^ 
m  substance  and  legal  implication,  declared  that  the  corporation 
should  not  take  after  that  period.  If  the  former  is  invalid,  the  title 
would  then  vest  immediately  in  the  next  of  kin.  A  void  provision  is 
operative  to  indicate  the  intent  of  the  testator.  Van  Kleeck  v. 
Dutch  Churchy  20  Wend.  457. 

The  material  legal  question  remains  to  be  considered,  viz.: 
Whether  an  executory  bequest  limited  to  the  use  of  a  corporation, 
to  be  created  within  the  period  allowed  for  the  vesting  of  ftiture 
estates  and  interests,  is  valid  ?  . 

I  am  not  aware  that  this  precise  question  has  ever  been  judicially 
determined  in  this  State.  In  the  cases  of  Leonard  v.  Burr^  18  N. 
T.  108,  PKelps  V.  Pond,  23  id.  77,  and  Bascarn  v.  Alberison,  24  id* 
59,  the  statute  against  perpetuities  was  violated,  and  in  Owens  y. 
The  Missionary  Society,  etc.,  14  id.  380,  and  in  Downing  v.  Marshall, 
the  bequests  were  to  unincorporated  societies,  incapable  of  taking 
the  title.  In  such  cases,  a  subsequent  incorporation  would  not 
vitalize  a  bequest  which  was  void  at  the  time  it  was  made.  But 
two  cases  have  been  cited  in  favor  of  the  validity  of  such  a  limita- 
tion. The  first  is  the  case  of  Attorney-Oeneral  y.  Downinff,  Wil- 
mot's  Opus.,  p.  16,  where  lands  were  devised  to  purchase  a  piece  of 
ground  and  erect  a  college,  and  the  will  contained  a  direction  to 
obtain  a  charter 

Lord  Chief  Justice  Wilmot  held  such  an  exex^ntorj  devise  good 
upon  the  same  principle  as  a  devise  for  the  benefit  of  an  unborn 
child.  He  says :  ^^  So,  in  this  case,  the  testator  does  not  only  declare 
his  intention  to  give  to  a  person,  not  in  esse,  but  is  actually  givii*g 
directions  for  the  creation  of  that  person ;  and  there  is  no  difference 
between  the  cases,  but  that  one  is  an  executory  trust  for  a  natural 
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person  to  be  created,  and  the  other  is  a  political  person  to  !>• 
created.'' 

It  is  claimed  that  the  court  in  this  case  hdd  the  deyise  good,  in* 
dependent  of  the  provision  for  obtaining  a  charter,  which  is  prob** 
bly  true ;  bat  the  individual  opinion  of  Chief  Justice  WiUfOTupoii 
the  point  is,  nevertheless,  entitled  to  respectfUl  consideration. 

The  other  case  cited  is  that  of  Inglis  v.  SaHonf  Snug  "Harbor, 
8  Pet  99,  which  was  decided  by  a  divided  court,  tod  the  precise 
ground  upon  which  the  will  was  sustained  is  not  very  clear ;  but 
the  opinion  of  Thompson,  J.,  upon  this  question,  is  entitled  to  some 
weight  as  an  authority. 

No  authority  or  dictum  has  been  cited  against  the  validity  of 
such  a  bequest. 

As  au  original  question,  I  am  unable  to  discover  any  valid  ob* 
jection  to  such  a  bequest,  nor  why  it  does  not  stand  upon  the  same 
principle  as  a  future  limitation  for  the  use  of  an  unborn  child.  In 
the  latter  case  a  natural  being  is  to  come  into  existence;  the  other, 
an  artificial  being. 

I  have  carefully  examined  the  objections  urged  in  the  very  able 
argument  of  the  learned  counsel  for  the  appellant,  and  I  am  unable 
to  give  to  them  my  assent  They  are  based  mainly  upon  the  nncer  * 
tainty  of  the  '<  supposed  corporate  donee.''  It  is  said  that  there  is 
not  the  same  certainty  of  description  as  in  the  case  of  an  unborn 
child,  who  is  usually  described  as  the  son  of  A.  B.,  and  the  like ; 
that  the  validity  of  the  bequest  must  rest  on  the  description  itself 
and  cannot  wait  for  comparison ;  that  the  power  of  the  legislature 
to  create  corporations  is  unlimited,  and  that  many  such  could  be 
ci*eated,  each  one  of  which  would  answer,  or  might  be  claimed  to 
answer,  the  general  requirements  of  the  will.  It  is  not  admitted 
that  the  same  precise  degree  of  certainty  in  the  character  and  de- 
scnption  of  the  donee  is  indispensable  to  the  application  of  the 
same  principle ;  but  a  conclusive  answer  to  the  position  is  suggested 
by  the  objection  itself.  We  must  look  at  the  donee  from  the  stand- 
point of  the  testator's  death,  and  from  that  point  the  description  is 
as  certain  as  is  the  power  of  the  legislature  to  create  the  precise  cor- 
poration described.  If  the  power  existed  to  create  the  specified  arti^ 
ficiol  being,  that,  and  no  other,  must  be  regarded  as  the  one  desig- 
nated by  the  testator.  It  is  no  answer  to  say  that  the  legislature 
could  create  two  just  alike,  or  even  that  it  could  create  several, 
which  might  claim  to  come  within  the  description.    These  are  em« 
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barrassments  which  would  afterward  arise,  and  which  ought  not  tc 
be  anticipated  in  determining  this  question.  It  is  not  to  be  sup* 
]x>8ed  that  the  legislature  would  pass  more  than  one  charter,  or  any 
other  than  the  one  applied  for,  or  one  different  than  that  described. 
The  most  that  can  be  said  is,  that  a  possibility  of  uncertainty  ex- 
isted, and  this  can  be  said  of  any  donee,  or  of  any  contingent  eyent 
If  the  corporation  applied  for  and  granted  should  not  be  liberal  and 
in  accordance  with  the  provisions  of  the  will,  the  ulterior  donee  or 
next  of  kin  could  challengo  its  right  to  take  the  beqaest  It  would 
then  become  a  judicial  question.  HuU  y.  HuU,  24  N.  T.  651; 
OratU  y.  Raymond,  6  Pet  242. 

But  these  are  questions  of  comparison,  and  do  not  affect  the  cer- 
tainty of  description  yiewed  at  the  testator's  death.  If  the  corpora- 
tion described  would  be  a  yiohttion  of  the  constitution  of  the  State 
or  of  the  United  States,  or  for  any  other  reason  it  could  be  seen 
that  it  could  not  be  created,  the  question  would  be  quite  different, 
but  it  is  not  sufiSoient  to  say  that  it  might  not,  or  that  a  different 
one  might  be  created.  The  contingency  upon  which  the  limitation 
depended  was  possible,  and  was  to  be  accomplished  by  lawfal  means 
and  was  not  too  remote. 

It  is  also  objected  that  this  bequest  in  effect  violates  the  statute 
of  wills,  which  prohibits  devises  to  a  corporation  not  expressly  an- 
thorized  to  take  by  wilL  This  objection  is  untenable  because  there 
is  no  bequest  to  such  a  corporation,  and  no  bequest  in  presenti  at 
all.  Before  the  bequest  could  take  effect,  the  corporation  must  be 
created,  and  authorized  to  take  and  hold  the  property  in  perpetuity. 
I  can  see  no  legal  objection  to  the  adoption  of  the  principle  in- 
volved in  this  case  in  view  of  all  its  legitimate  consequences.  A 
limitation  contingent  upon  the  com])etent  exercise  of  legisla- 
tive power,  within  the  period  of  the  lawful  suspension  of  the  owner- 
ship of  property,  cannot  be  said  to  be  unlawful,  although  the  con- 
templated action  of  the  legislature  may  not  be  in  accordance  with 
any  existing  law.  It  is  not  for  the  court  to  determine  whethei  such 
contingent  limitations  ought  to  be  permitted.  Our  duty  is  per- 
formed in  determining  that  there  is  no  restriction  upon  such  testa* 
mentary  dispositions.  My  conclusion  is,  that  the  executory  be-^ 
quest  in  his  will,  for  founding  and  maintaining  a  hospital,  is  valid* 

Th'B  conclusion  renders  it  unnecessary  to  pass  upon  the  effect  of 
ihe  will  and  conveyance  of  the  plaintiff's  testator,  James  0.  Bose- 
velt   Brown.    Nor  is  the  validity  of  the  ulterior  bequest  to  the 
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United  States  necessarily  involved.  Assuming  that  the  United 
States  government  may  tdce  property  in  this  way  for  its  general  pur* 
posesy  or  for  any  of  its  specified  constitutional  purposes,  I  should 
hesitate  about  sanctioning  a  gift  so  controlled  by  advisory  or  preca- 
tory words,  as  to  require,  or,  as  a  matter  of  implied  duty  demand^ 
the  extension  of  its  power  and  patronajge  within  this  State,  ovnr 
subjects  foreign  to  its  legitimate  functions ;  but  as  this  limitation 
can  never  take  effect,  it  is  not  requisite  definitely  to  decide  the  ques- 
tion. Nor  is  it  proper  to  decide  the  question,  whether  the  peculiar 
system  of  cJiaritable  uses,  as  it  existed  in  England,  has  or  ever  had 
in  any  of  its  features  any  foothold  in  this  State.  The  able  and  ex- 
haustive arguments  delivered  by  the  learned  counsel  for  the  re- 
spective parties  upon  this  question  were  very  instructive,  and  will 
be  of  great  service  to  the  court»  if  an  occasion  shall  ever  demand 
its  determination. 
The  judgment  of  the  supreme  court  must  be  affirmed. 

Judgment  qffirm$tL 


BLoesou  y.  Dodd,  appeUaai 

(ISN.T.SM.) 

Ommman  eofrier-^tttpukiHon  la  reedpU  Sy. 

Hie  plmintiff,  a  passenger  in  a  rail  way  car,  delivered  to  the  messenger  of  a  bag- 
gage express  two  checks  for  two  packages  of  baggage  which  the  meespngei 
agreed  to  transport  from  the  railway  terminus  to  another  point,  and  dellTei 
to  plaintiff.  At  the  time  of  taking  the  checks,  the  messenger  entered  their 
numbers  on  a  printed  form,  purporting  to  be  a  receipt  containing  certain 
stipulations  limiting  the  company's  liability  and  handed  it  to  the  plaintiff. 
The  car  was  dark,  so  that  it  would  have  been  impossible  to  read  the  stipula- 
tions,  and  plaintiff  did  not  read  them.  The  stipulations  were  in  small  prin^ 
but  a  direction  to  read  this  receipt  was  in  conspicuous  print.  HM^  tliat  the 
plaintiff  was  not  presumed  to  know  the  contents  of  the  receipt,  or  to  assent 
to  them. 

Checks  for  baggage  are  not  of  the  character  of  bills  of  lading,  and,  like  instm- 
ments,and  persons  receiving  them,  are  not  presumed  to  know  that  they  con- 
tain the  terms  upon  which  the  property  is  carried. 

APPEA.L  from  order  of  general  term  of  supreme  court  in  second 
judicial  district,  setting  aside  judgment  upon  report  of  referee  and 
granting  new  trial. 
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Action  to  recoyer  yalae  of  lost  baggage. 

The  plaintiff  was  a  passenger  on  the  New  Jersey  Central  BaOitNid 
on  the  17th  of  October,  1866,  traveling  toward  New  York.  Before 
reaching  Jersey  Gity,  a  messenger  of  Dodd's  express,  a  baggage 
expiess  company,  doing  business  in  the  city  of  New  York,  and  of 
which  defendant  is  president,  passed  through  the  train  npon  which 
plaintiff  was,  asking  and  receiving  baggage-checks  of  passengers  and 
agreeing  to  deliver  the  baggage  in  such  parts  of  New  York  as  they 
should  direct  The  plaintiff  was  asked  if  he  had  any  baggage  to  be 
delivered,  and  he  thereupon  handed  the  messenger  two  checks  and 
received  a  printed  slip  with  blank  places  in  which  the  numbers  of  his 
checks  were  written  with  a  lead  penciL  With  the  exception  of  a 
largQ  advertisement  at  the  top,  the  printed  parts  of  the  slip  were  as 
follows: 


N.  J.  B.  R.  DSPOV,  Pniitt,  M.  Eh  i . 
No.  Ml  BkOaDwat  ,  N.  r.     •  f 
DODD^  8XPBB88. 


^^It  fB  mutually  affr^ed,  and  la  part  of  the  oooslderatfon  of  the  con- 
tract, that  DoDi»*8  BXPRKSfi  $haa  not  he  UaJJe  for  merchandise  or  J««welnr 
amtatned  in  hawage,  nor  for  luss  by  Ore,  nor  for  an  amount  exceeding  Uni 
Hundred  Ddllaeui  upon  any  article  unlees  specially  agreed  for  In  #ritlnir 
on  the  receipt  and  the  ejctra  rdrfc  iMid  thertftn'^  nor  for  bagicaiee  to  nUl- 
road.  steamboat  or  steamship  lines  after  the  same  has  been  left  at  the 
usual  place  of  delivery  to  such  -lines,  and  the  owner  hersby  a^nves  that 
Dodd's  express  fHwU.  be  lidbU  only  (w  above ;  and  It  Is  further  afrreed  that 
said  express  shall  not  be  liable  for  loss  or  dama^te  thtfMS  the  dmm  therefnr 
be  made  In  writing  at  their  principal  oflloe,  with  this  receipt  a,imexed, 
within  thirty  days  thereafter. 


At  the  time  of  plaintiff's  receiving  the  slip  it  wad  el^vetf  o'clock  at 
night,  and  the  cars  were  so  dark  that  the  print  could  not.bij  read. 

One  of  the  parcels  of  baggage  represented  by  the  checks  were  de- 
livered. The  other,  worth  $260,  was  lost  while, in  the  hands  of  the 
express  company.  This  action  was  brought  for  its  value,  and  the  de- 
fendant  sot  up  the  stipulation  in  the  receipt  as  a  limitation  upcm  hit 
liability.  The  referee  fopnd  for  the  plaintiff,  awarding  him  the  fbll 
value  of  the  lost  baggage. 
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Samuel  Hand,  for  respondent. 

Chuboh»  0«  J«  The  common-law  liabiliiy  of  common  oanrieri! 
cannot  be  limited  by  a  notice,  even  though  sach  notice  be  brought 
to  the  knowledge  of  the  persons  whose  property  they  carry.  Dorr 
t.  Jf.  J.  Steam  Nav.  Co.,  1  Eem.  485.  Bat  such  liability  may  be  lim- 
ited by  express  contract.  Id. ;  BisseU  t.  K  K  CenU  R.  Jt.  Oo^  25  N. 
Y.  442 ;  French  v.  BuffalOy  JK  K  d  Erie  RB.  Oo.,4:  Keyes,  108. 

The  principal  question  in  this  case  is,  whether  there  was  a  con* 
tract  made  between  the  parties  limiting  the  liability  of  the  defend- 
ants to  a  loss  of  tlOO  for  the  valise  and  its  contents,  which  the  plain- 
tiff intrusted  to  their  care.  A  fac  simile  of  the  card  upon  which 
the  alleged  conthiot  was  printed  has  been  furnished  in  the  papers. 
It  does  not  appear^  on  examination,  like  a  contract,  and  would  not, 
from  its  g^eral  appearance,  be  taken  for  any  thing  more  than  a 
token  or  check  denoting. the  numbers  of  the  checks  received,  to  be 
used  for  identification  upon  the  delivery  of  the  baggage.  The  larger 
portion  of  the  .printed  matter  is  an  advertisement,  in  large  type. 
The  alleged  contract  is  printed  in  very  small  type,  and  is  illegible  in 
the  night  by  the  ordinary  lights  in  a  railroad  car,  and  is  not  at  all 
attractive,  while  other  parts  of  the  paper  are  quite  so. 
.  Considerable  stress  is  laid  upon  the  fact  that  the  word  s,^  Bead 
this  receipt,''  were  printed  on  the  card  in  legible  type.    The  receipt 

reads:  "  Beceived  of  M articles  or  checks  numbered  as  below, 

368-319."  "For  Dodd's  Express.*'  The  blank  is  not  filled, -nor  is 
the  receipt  signed  by  anfy  one.  The  invitation  is  not  to  read  the 
contract,  but  the  receipt  In  order  to  read  it,  the  paper  must  be 
turned  sideways ;  and  no  one,  thus  reading  the  receipt,  would  sus- 
pect that  it  had%any  connection  with  the;  alleged  contract,  which  is 
printed  in  different  and  very  small  type  across  the  bottom  of  the 
paper.  It  is  no  part  of  the  receipt,  is  not  connected  with  it,  and  is 
not  referred  to  in  any  other  part  of  the  paj^r.  The  defendants  are 
dealing  with  all  classes  of  community ;  and  public  policy,  as  well  as 
established  principles,  demand  that  the  utmost  fairness  should  be 
observed^ 

This  paper  is  subject  to  the  criticism  made  by  Lord  Kllenbor* 
oueH,jn  Butler  Y.  Heane^  2  Camp.  415,  in  which  he  said,  that ''  it 
called  attention  to  every  thing  that  was  attractive,  and  concealed 
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what  was  calculated  to  repel  castomers ;  '^  and  added :  ^  If  a  common 
carrier  is  to  be  allowed  to  limit  bis  liability,  he  must  take  care  that 
any  one  who  deals  with  him  is  fully  informed  of  the  limits  to  which 
he  confines  if  Nor  did  the  nature  of  the  business  necessarily  con- 
yey  the  idea  of  a  contract  to  the  traveler  in  such  a  manner  as  to 
raise  the  presumption  that  he  knew  it  was  a  contract,  expressive  of 
the  terms  upon  which  the  property  was  carried,  or  limiting  the  lia- 
bility of  the  carrier.  Baggage  is  usually  identified  by  means  of 
checks  or  tokens.  And  such  a  card  does  not  necessarily  import  any 
thing  else.  At  all  events,  to  have  the  effect  claimed,  the  limitation 
should  be  as  conspicuous  and  legible  as  other  portions  of  the  paper« 
In  Brown  v.  E.  S.  R.  Co.,  11  Cush.  97,  where  the  limitation  was 
printed  upon  the  back  of  a  passenger  ticket,  the  court  says:  '^The 
party  receiving  it  might  well  suppose  that  it  was  a  mere  dieck,  sig- 
nifying that  the  party  had  paid  his  passage  to  the  place  indicated  on 
the  ticket''  In  the  cases  of  Prentice  v.  Becker,  49  Barb.  21,  and 
Limburger  v.  Westcottf  id.  283,  limitations  were  claimed  upon  the 
delivery  of  similar  cards  of  another  express  company,  and  the  conrt 
held,  in  both  cases,  that  such  delivery  did  not  charge  the  persona 
receiving  them  with  knowledge  that  they  contained  contracts.  A 
different  construction  was  put  upon  the  delivery  of  a  similar  card, 
in  Hopkins  v.  Westcoit,  6  Blatch£  64 ;  but  I  infer  that  the  learned 
judge  who  delivered  the  opinion  intended  to  decide  that  something 
short  of  an  express  contract  will  sufiSce  to  screen  the  carrier  from 
his  common-law  liability,  and  that  a  notice,  personally  served,  which 
could  be  read,  would  have  that  effect.  The  attention  of  the  conrt 
does  not  seem  to  have  been  directed  to  the  distinction  between  such 
a  notice  and  a  contract.  The  delivery  and  acceptance  of  a  paper 
containing  the  contract  may  be  binding,  though  not  read,  provided 
the  business  is  of  such  a  nature  and  the  delivery  is  under  such  cir- 
cumstances as  to  raise  the  presumption  that  the  penon  receiving  it 
knows  that  it  is  a  contract,  containing  the  terms  and  conditionB 
upon  which  the  property  is  received  to  be  carried.  In  such  a  casft 
it  is  presumed  that  the  person  assents  to  the  terms,  whatever  they 
may  be.  This  is  the  utmost  extent  to  which  the  rule  can  be  carried, 
without  abandoning  the  principle  that  a  contract  is  indispensable. 
The  recent  case  of  Grace  v.  Adams,  100  Mass.  660,  relied  upon  by 
the  defendant's  counsel,  was  decided  upon  this  principle.  The  jilain- 
tiff  delivered  a  package  of  money  to  an  express  company,  and  took 
a  receipt  containing  a  provision  exempting  the  company  from  lia-^ 
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bility  for  I088  by  fire;  and  the  coart  held  that  he  knew  that  the 
paper  contained  the  conditions  upon  which  the  money  was  to  be 
carried,  and  was,  therefore,  presumed  to  have  assented  to  them, 
although  he  did  not  read  the  paper.  The  court  says :  "  It  is  not 
claimed  that  he  did  not  know,  when  he  took  it,  that  it  was  a  ship- 
ping contract,  or  bill  of  lading."  So,  in  Van  Goll  v.  TJt$  S.  K  It. 
Co,,  104  Eng.  C.  L.  75,  the  same  principle  was  decided.  Willes, 
J.,  said:  ^'Assuming  that  the  plaintiff  did  not  read  the  terms  of  the 
condition,  it  is  evident  she  knew  they  were  there.^  Keating,  J., 
said:  ''It  was  incumbent  on  the  company  to  show  that  such  was 
the  contract*'  ♦  ♦  « i  think  there  was  eyidence  that  the  plain- 
tiff assented  to  those  terms.'' 

As  to  bills  of  lading  and  other  commercial  instruments  of  like 
character,  it  has  been  held  that  persons  receiving  them  are  presumed 
to  know,  from  their  uniform  character  and  the  nature  of  the 
business,  that  they  contain  the  terms  upon  which  the  property  is  to 
be  carried.  But  checks  for  baggage  are  not  of  that  character,  nor 
is  such  a  card  as  was  delivered  in  this  instance.  It  was,  at  least, 
equivocal  in  its  character.  In  such  a  case  a  person  is  :.ot  presumed 
to  know  its  contents,  or  to  assent  to  them. 

The  circumstances  under  which  the  paper  was  received  repel  the 
idea  of  a  contract.  No  such  intimation  was  made  to  the  plaintiff. 
He  did  not,  and  could  not,  if  he  had  tried,  read  it  in  his  seat.  It  is 
found  that  he  might  have  read  it  at  the  end  of  the  car,  or  by  the 
lights  on  the  pier  or  in  the  ferry-boat;  and  it  is  claimed  that  he 
should  have  done  so,  and,  if  dissatisfied,  should  have  expressed  his 
dissent.  If  he  had  done  so,  and,  in  the  bustle  and  confusion  incident 
to  such  occasions,  could  have  found  the  messenger  and  demanded 
his  baggage,  the  latter  might  have  claimed,  upon  the  theory  of  this 
defense,  that  the  contract  was  completed  at  the  delivery  of  the 
paper,  and  that  he  had  a  right  to  perform  it  and  receive  the  compen- 
sation. 

It  is  impossible  to  maintain  this  defense  without  violating  estab- 
lished legal  principles  in  relation  to  contracts.  It  was  suggested  on 
the  argument,  that  the  stipulation  to  charge  according  to  the  value 
of  the  property  is  just  and  proper.  This  may  be  true ;  but  the 
traveler  should  have  something  to  say  about  it.  The  contiact  can- 
not be  made  by  one  party.  If  the  traveler  is  informed  of  the 
charges  graduated  by  value,  he  can  have  a  voice  in  the  bargain ; 
bat,  in  this  case,  he  had  none.  While  the  carrier  should  be  pro- 
VoL.  III.— 89 
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tected  in  his  legal  right  to  limit  his  responsibility^  the  public  should 
also  be  protected  against  imposition  and  fraud.  The  carrier  must 
deal  with  the  public  upon  terms  of  equality ;  and,  if  he  desires  to 
limit  his  liability,  he  must  secure  the  assent  of  those  wit^i  whom 
he  transacts  business. 
My  conclusion  is,  that  no  contract  was  proved : 

1.  Because  it  was  obscurely  printed. 

2.  Because  the  nature  of  the  transaction  was  not  such  as  neces- 
sarily charged  the  plaintiff  with  knowledge  that  the  paper  contained 
the  contract. 

3.  Because  the  circumstances  attending  the  delivery  of  the  card 
repel  the  idea  that  the  plaintiff  had  such  knowledge,  or  assented  in 
fact  to  the  terms  of  the  alleged  contract. 

The  order  granting  a  new  trial  must  be  affirmed,  and  judgment 
absolute  ordered  for  the  plaintiff,  with  costs. 

All  the  judges  concurring,  upon  the  ground  that  no  contract 
limiting  the  liability  of  defendants  was  proved. 

Order  affirmed^  and  judgment  absolute  far  the  plaintiff  ordered. 


WooDWOBTH,  appellant,  v.  Bbvitsix. 

(48N.Y.S78.) 

lUegtd  eontracU, 

rhe  plaintiff,  defendant,  and  two  other  partieB,  <me  of  whom  was  an  engineer 
in  the  employment  of  the  State,  npon  the  canals,  entered  into  an  agreement 
in  the  nature  of  a  copartnership,  to  put  in  a  bid  for  certain  canal  work. 
This  agreement  was  forbidden  bj  statute.  The  bid  was  put  in,  hut  before 
it  was  awarded,  one  H.,  who  was  a  higher  bidder  for  the  same  work, 
purchased  the  bid  for  $400,  giving  his  note  therefor.  It  was  afterward 
arranged  that  the  plaintiff  should  collect  the  note,  and  that  each  of  the  par- 
ties interested  should  receive  $100  of  the  proceeds.  Defendant  was  not  paid. 
BM^  that  the  original  agreement  of  partnership  being  illegal  the  def endaal 
could  not  enforce  any  of  its  unexecuted  provisions,  one  of  which  was  le 
divide  the  $400.  That  the  express  agreement  made  for  the  collection  of 
the  note  and  the  division  of  the  money  will  not  be  enforced,  it  being  only 
a  promise  to  carry  out  the  unexecuted  provisions  of  the  contract  of  partner 
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Appeal  from  judgment  of  general  term  of  supreme  court  in  fifth 
judicial  district^  affirming  judgment  of  special  term  allowing  a 
4J0unterclaim  to  defendant  of  $100. 

Tlie  facts  appear  in  the  opinion. 

0.  F.  Bicknelly  for  appellant 
Charles  MaaoUy  for  respondent 

Chubch,  C.  J.  The  point  in  this  case  is,  whether  the  court 
below  erred  in  allowing  to  the  defendant  the  supi  of  tlOO  as  an 
offset  The  facts  are  substantially  as  follows:  The  plaintiff, 
defendant,  Stephens  and  Truesdell,  made  an  agreement  in  the 
nature  of  a  copartnership,  to  propose  or  bid  for*  public  work  on  the 
Seneca  river  improvement  The  bid  was  to  be  put  in  the  name  of 
the  plaintiff  alone,  the  defendant  and  Stephens  to  become  sureties. 
Truesdell  was  at  the  time  an  engineer  in  the  employ  of  the  State  on 
the  canals.  The  bid  was  made  in  the  name  of  the  plaintiff,  in  ac- 
cordance with  the  arrangment.  Before  the  work  was  awarded,  the 
said  parties  made  an  agreement  with  one  Haroun,  to  withdraw  their 
claim  to  the  work,  and  sell  their  bid  to  him  for  t400  (he  being  a 
higher  bidder  for  the  same  work),  which  was  consummated,  and  he 
gave  his  note  for  the  amount  It  was  then  arranged  that  the  note 
should  be  left  with  the  plaintiff  for  collection,  and  that  when 
collected  each  of  said  persons  should  be  entitled  to  1100.  The 
plaintiff  collected  the  note,  paid  to  Stephens  and  Truesdell  each 
$100,  and  promised  to  pay  the  defendant,  and  apply  it  on  their 
deal,  but  never  did.  It  is  claimed  that  it  cannot  be  allowed,  on 
account  of  the  illegality  of  the  transaction  out  of  which  it  arose. 
To  enable  the  court  to  apply  correct  legal  principles,  it  is  necessary 
to  analyze  the  transaction  and  ascertain  its  true  nature  and 
character. 

The  original  arrangement  for  a  joint  interest  or  copartnership  was 
il^gal,  and  contrary  to  a  positive  statute  in  two  respects.  The  laws 
of  1864,  chapter  329,  in  substance  requires,  that  every  proposal  for 
work  shall  contain  the  names  of  all  persons  who  are  interested, 
and  prohibits  any  secret  agreement  or  understanding,  that  any 
person  not  named  shall  become  interested  in  any  contract  that  may 
^jo  made,  and  engineers,  and  all  other  persons  in  the  employ  of  the 
btate  on  the  canals,  are  also  prohibited  from  becoming  interested  in 
inj  contract  or  job  on  the  public  works. 
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In  the  next  place,  the  transaction  with  Haroun  was  contrary  to 
public  policy,  and  illegal.  It  is  manifest  that  the  object  and  pur- 
pose of  purchase  of  the  bid  was  to  have  it  withdmwn  so  as  to 
enable  Haroun  to  take  the  contract  upon  a  higher  bid.  This  was 
directly  against  the  interests  of  the  State,  and  tended  to  destroy 
that  honest  competition  which  public  bidding  is  designed  to  secure; 
and  when,  as  in  this  case^  it  was  done  partly  for  the  benefit  of  an 
officer  of  the  State,  whose  duty  it  was  to  protect  its  interests,  it 
was  not  only  contrary  to  public  policy,  but  was  grossly  corrupt. 

The  supreme  court  placed  its  decision  in  favor  of  the  defendant^ 
upon  the  ground  that,  as  between  these  parties,  the  illegal  contract 
had  been  fully  executed  when  Haroun  paid  the  money,  and  that  the 
plaintiff  then  became  a  mere  depositary,  and  held  the  money  for  the 
use  of  the  other  parties. 

It  is  undoubtedly  true  that,  if  the  contract  or  obligation  does 
not  depend  upon  nor  require  the  enforcement  of  the  unexecuted 
provisions  of  the  illegal  contract,  it  will  be  carried  out  It  has 
been  laid  down  as  a  test,  that  whether  a  demand  connected  with  an 
illegal  transaction  is  capable  of  being  enforced  at  law  depends  upon 
whether  the  party  requires  any  aid  from  the  illegal  trajisactiou  to 
establish  the  case.  Chitty  on  Gont  657.  So  it  has  been  settled 
that  a  party  who  pays  money  to  a  third  person  for  the  use  of 
another,  which,  on  account  of  the  illegality  of  the  transaction,  he 
was  not  obliged  to  pay,  such  third  person  cannot  interpose  the 
defense  of  illegality.  Tenant  v.  EUiott,  1  Bos.  &  PulL  3;  Merritt  y. 
MiUardy  4  Eeyes,  208.  This  principle  is  based  upon  the  undoubted 
right  of  a  person  to  waive  the  illegality,  and  pay  the  money ;  and 
that  when  once  paid,  either  to  the  other  party  directly  or  to  a  third 
person  for  his  use,  it  cannot  be  recalled ;  and  that  the  third  person, 
who  was  in  no  way  connected  with  the  original  transaction,  cannot 
avail  himself  of  a  defense  which  his  principal  saw  fit  to  waive. 

If  the  .only  illegal  transaction  was  the  contract  with  Haroun  for 
the  sale  of  the  bid,  these  principles  might  be  applicable,  and  would 
probably  constitute  a  good  answer  to  the  objection  to  this  counter- 
claim. The  payment  of  the  money  by  Haroun  completed  that  oou- 
tract,  and  nothing  remained  unexecuted.  But  here  the  origimJ 
partnership  was  illegal ;  not  because  of  its  purposes  and  objeota, 
but  its  composition  was  prohibited  by  law.  If  a  lawftil  firm  should 
receive  funds  from  an  illegal  traffic  or  business,  it  may  l«  that  the 
Illegality  would  be  regarded  at  an  end,  and  a  division  of  the  money 
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"inforoed  by  yirtne  of  the  rights  of  the  members  under  the  contract 
^t  partnership.  This  is  the  ntmost  limit  to  which  the  rule  can  be 
carried.    2  WaU.  70, 

In  such  a  case  the  obligation  to  divide  would  not  arise  out  of  the 
illegal  purposes  of  the  firm^  nor  would  the  division  carry  out  any 
o'  those  purposes,  but  the  obligation  would  arise  out  of  the  con* 
tract  of  partnership  itself.  Here  this  contract  was  illegal.  The 
object  of  the  statute  was  to  enable  the  State  officers  to  know  with 
whom  they  contracted,  and  also  to  see  that  the  statute,  prohibiting 
engineers  and  other  canal  officers  from  becoming  interested,  was 
not  violated,  and  to  prevent  all  secret  combinations  in  relation  to 
obtaining  work.  The  money  obtained  by  this  bid  belongs  to  the 
firm;  and  the  plaintiff  could  have  been  compelled  to  divide,  if  the 
firm  had  been  lawful,  by  force  of  the  contract  organizing  It  In 
this  case  he  also  agreed  to  pay  the  money,  and  defendant  asks  the 
court  to  compel  him  to  perform  this  obligation.  The  answer  to  it 
is  obvious.  There  is  no  obligation,  because  it  was  incurred  con* 
trary  to  law.  It  rests  upon  the  contract  of  partnership,  and  that 
is  void  for  illegality. 

In  law  there  was  no  partnership,  and  none  of  the  parties  obtained 
any  rights  under  the  contract  creating  it.  Armstrong  v.  Lems,  3 
Mylne  &  Keen,  45. 

The  sentiment  '^  honor  among  thieves^  cannot  be  enforced  in 
courts  of  justice.  Suppose  the  engineer  had  sued  for  his  share 
after  an  express  promise,  would  any  court  have  tolerated  his  claim 
for  a  moment  in  the  face  of  a  statute  prohibiting  him  from  being 
interested  ?  If  not,  in  what  respect  does  the  defendant  occupy  any 
better  position  ?  The  first  step  in  his  case  is  to  prove  that  he  was 
a  secret  partner  and  entitled  to  a  share  of  this  money.  The  law 
prohibits  secret  partners,  and  he  is,  therefore,  not  a  partner. 

The  express  promise  does  not  aid  the  defendant,  because  the 
promise  was  only  to  carry  out  the  unexecuted  provision  of  the  con- 
tract of  partnership  to  divide  the  money.  The  two  cases  cited  by  the 
counsel  for  the  defendant,  if  they  are  to  be  regarded  as  good  law, 
are  distinguishable  from  this.  In  the  case  of  Faihney  v.  Reruns^  4 
Burr,  2069,  one  of  the  two  partners  had  paid  £3,000  to  settle  differ- 
ences in  illegal  stock  jobbing  operations,  and  the  defendant 
executed  his  bond  to  secure  the  share  of  the  other  partner.  The 
court  overruled  the  defense  recognizing  the  exploded  distinction  be« 
tween  acts  malum  prohibitum  and  malum  in  se,  and  held^  that,  as 
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between  tliose  parties,  the  bond  was  to  secure  the  plaintiff  for  money 
paid,  and  the  purposes  of  the  payment  would  not  be  inquired  inta 
A  similar  decision  was  made  upon  the  authority  of  this  case  in 
Petrie  v.  Hannay^  3  Term,  418,  Lord  Kenyon  dissenting.  The 
distinction  between  the  above  cases  and  this  is  in  the  circumstance 
that  there  the  illegal  transactions  had  been  closed  up  and  settled, 
and  the  obligations  sought  to  be  enforced  were  for  money  advanced 
for  that  purpose.  Here  it  is  sought  to  consummate  the  illegal  con- 
tract by  a  new  agreement  that  it  shall  be  performed.  No  case  has 
gone  this  length,  and  the  two  cases  above  cited  have  been  very  much 
shaken  by  subsequent  decisions,*  and  are,  to  say  the  least,  question- 
able authority,  especially  the  latter.  Aubert  v.  Mcuse,  2  Bos.  ft  Pull. 
370;  Mitchell  v.  Ck>ckbum,  2  H.  Blacks.  380;  Ex  parte  DaniOsy 
14  Ves.  190 ;  Lotory  v.  Bourdieu,  Doug.  467 ;  Brown  v.  Turner, 
7  Term,  626 ;  Belden  v.  PUkin,  2  Caines,   147,  note  a. 

The  general  rule  on  this  subject  is  laid  down  in  this  comt  in 
Gray  y. Hook,  A  Gomst.  449,  by  Mullett,  J.,  as  follows:  "The 
distinction  between  a  void  and  valid  new  contract  in  relation 
to  the  subject-matter  of  a  former  illegal  one  depends  upon  the  fact 
whether  the  new  contract  seeks  to  carry  out  or  enforce  any  of  the 
unexecuted  provisions  of  the  former  contract,  or  whether  it  is  based 
upon  a  mor^  obligation  growing  out  of  the  execution  of  an  agree^ 
ment  which  could  not  be  enforced  by  law,  and  upon  the  perform- 
Auoe  of  which  the  law  will  raise  no  implied  promise.  In  the  first 
class  of  cases,  no  change  in  the  form  of  a  contract  will  avoid  the 
illegality  of  the  first  consideration,  while  express  promises  based 
upon  the  last  class  of  considerations  may  be  sustained.'' 

It  is  sometimes  difficult  to  apply  general  rules  to  particular  cases, 
but  this  case  comes  clearly  within  the  first  class  mentioned  in  the 
above  rule.  It  is  not  from  any  regard  to  the  rights  of  the  party 
setting  up  this  defense  that  courts  refuse  to  enforce  illegal  contracts, 
but  it  is  for  the  protection  of  the  public.  The  plaintiff  in  this  case 
is  entitled  to  no  sympathy  or  favorable  consideration.  He  must 
have  made  an  affidavit  that  no  other  person  was  interested  with  him 
in  the  proposal,  and  when  he  received  this  money,  as  between  him 
and  the  defendant,  the  latter  was  entitled  to  it ;  and  while  we  have 
no  disposition  to  justify  his  conduct,  his  position  entitles  him  to 
secure  the  advantage  of  a  decision  which,  we  are  compelled  to  make 
in  obedience  to  a  principle  of  public  policy  which  is  indespensable 
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for  the  protection  of  the  commimity  against  the  corrupting  influ* 
enoes  of  illegal  transactions. 

The  observation  of  Lord  Maitsfielo  in  Holman  y.  Johnson^  I 
Cowp.  343,  is  applicable  here.  He  said :  ^  The  objection  that  a  con- 
tract is  immoral  or  illegal,  as  between  plaintiff  and  defendant^ 
sounds  at  all  times  yery  ill  in  the  mouth  of  the  defendant  (in 
tiiis  case  the  plaintiff).  It  is  not  for  his  sake,  however,  that  the 
objection  is  ever  allowed,  but  it  is  founded  in  general  principles  of 
policy  which  the  defendant  has  the  advantage  of,  contrary  to  the 
real  justice  as  between  him  and  the  plaintiff,  by  accident,  if  I  may 
so  say.** 

Judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to  abide 
the  event. 

Judgment  reversed,  and  a  new  trial  ordered. 


Spbikofuld  Vixm  Iksitrais'ob   Goupakt  un)   Akothxe  t. 
Allbk  akd  Othebs,  appellants. 

(4sif.T.  an.) 

Fk^  iHtwwiee —  evbrogoHan — righie  ef  morigoffH  amd  ewner. 

One  of  the  defendants  pn>eared  inioimnoe  with  the  plaintUBi  upon  certain 
Imildinge  owned  bjr  him.  By  the  terms  of  the  policies  the  loss  was  payable 
to  the  owner  of  a  mortgage  on  the  insored  premises.  The  owner  of  the 
mortgage  was  protected  against  forfeiture  of  insoranoe  bj  reason  of  the  acts 
of  the  owner  of  the  property,  and  the  insurers  were,  in  case  of  payment  of 
insurance  to  mortgagee,  to  be  subrogated  to  his  rights.  The  policies  also 
provided  that,  in  case  of  any  change  of  title  in  the  property  insured,  they 
should  be  void.  Subsequently  to  effecting  insurance,  the  defendant  sold 
and  conveyed  the  premises  insured,  soon  after  which  they  were  destroyed 
^  fire.  HM,  that  the  owners  of  the  premises  could  not  hsTe  recovered 
upon  the  policies,  and  that  they  were  not  entitled  to  have  the  payment  of 
the  amount  insured  by  the  insurers  to  the  owner  of  the  mortgage  applied 
in  satisfiiction  of  the  mortgage. 

Appeal  from  judgment  of  general  term  of  superior  court  of  Buf« 
fSdo,  aflSrming  judgment  of  special  term  in  favor  of  pkuntilt 
Action  to  foreclose  a  mortgage. 
In  1859,  Orlando  Allen  mortgaged  certain  premises  in  Buffalo  to 
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one  Williams.  The  mortgage  contained  a  provision  that  the  mort- 
gagor should  keep  the  buildings  situate  on  the  premises  insured,  and 
the  policies  assigned  to  the  mortgagee.  In  1861,  that  portion  of 
the  premises  upon  which  the  buildings  stood  was  conveyed  by  Or- 
lando Allen  to  William  E.  Allen.  In  1862,  insurance  on  the  build- 
ings was  effected  in  the  two  companies  who  are  plaintiffs  in  thia 
action.  The  conditions  of  insurance  were  substantially  the  same  in 
both  policies.  The  policy  in  one  company  was  in  the  name  of 
Orlando  Allen,  the  loss  (if  any)  payable  to  Abby  O.  Williams,  aa 
mortgagee,  in  the  other,  in  the  names  of  Orlando  AUen,  as  owner, 
and  Abby  O.  Williams,  as  mortgagee,  as  interest  might  appear. 

Each  policy  provided  against  a  forfeiture  of  the  insurance  in  favor 
of  the  mortgagee  by  reason  of  the  acts  of  the  mortgagor  and  for  the 
subrogation  of  the  insurers  to  the  rights  of  the  mortgagee  tipon  pay- 
ment of  the  amount  of  loss  covered  by  the  policy.  It  also  provided 
that  ^*  in  case  of  any  change  of  title  in  the  property  hereby  insured*^ 
the  policy  should  be  void.  Each  policy  was  for  $2,500,  and  waa 
procured  by  the  mortgagor. 

In  May,  1864,  Orlando  Allen  and  William  EL  Allen  united  in  a 
conveyance  of  the  premises  to  Peter  J.  Ferris,  and  Ferris  assumed 
the  payment  of  the  mortgage.  It  was  agreed  verbally  that  Ferrii- 
should  have  the  benefit  of  the  insurance. 

The  buildings  were  destroyed  by  fire  June  19, 1864,  and  on  the- 
18th  of  October,  in  the  same  year,  thd  plaintiff^  paid  to  the  owner 
of  the  mortgage  the  amount  due  thereon,  took  an  assignment  of  the 
mortgage  to  themselves,  and  brought  this  action  to  foreclose  the 
same. 

John  Oansen,  for  appellants. 

K  C.  Sprague,  for  respondent 

Allen,  J.  The  parties  to  the  policies  of  insurance  have,  by  the 
terms  of  their  contract,  avoided  some  of  the  questions  which  have 
embarrassed  the  courts,  and  led,  in  some  instances,  to  an  apparent 
oor  llict  of  opinion,  if  not  of  decision.  The  rights  of  the  mortgagees- 
are  protected  against  the  effect  of  certain  acts  of  the  mortgagor  in 
derogation  of  the  policies,  by  an  agreement  that  the  policies,  as  ta 
the  interest  of  the  mortgagee,  shall  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor,  with  the  qualification,  however,  that,  if  the 
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mortgagee  fail  to  notify  the  insurers  of  any  cKange  of  ownership 
after  the  same  shall  have  come  to  his  knowledge,  the  policies  shall 
be  void.  They  have  definitely  determined  the  question,  perhaps 
not  definitely  settled  by  adjudication,  as  to  the  right  of  subrogation 
by  an  agreement  making  part  of  the  contract  of  insurance,  that, 
whenever  the  insurers  shall  pay  to  the  mortgagee  any  sum  for  loss, 
for  which  loss  the  company  would  not  have  been  liable  to  the  mort- 
gagor or  owner,  the  insurers  shall  be  subrogated  to  the  rights  of  the 
mortgagee,  and  entitled  to  an  assignment  of  the  mortgage.  This 
provision  is  probably  in  accordance  with  the  legal  and  equitable 
rights  of  the  parties,  regarding  the  policy  from  the  time  it  might 
become  void  as  to  the  mortgagor  as  an  insurance,  existing  only  in 
favor  and  for  the  benefit  of  the  mortgagee,  and  as  an  insurance  upon 
his  interest  ite  mortgagee,  and  not  as  an  insurance  upon  the  property 
generally;  although  the  doctrine  has  been  questioned  in  King  w 
State  Mutual  Ins.  Co,,  7  Cush.  1,  §  2 ;  Phil,  on  Ins.,  §§  1612, 1712 ; 
Eemochan  v.  N.  K  Bowery  Fire  Ins.  Co.,  17  N.  Y.  428 ;  Roberts  v. 
Trader^  Ins.  Co.,  17  Wend.  631 ;  Carpenter  v.  Washington  Ins.  Co., 
16  Pet  496;  Tyler  v.  ^tna  Ins.  Co.,  12  Wend.  607;  and  S.  0.,  16 
id.  385,  per  Chancellor. 

If,  then,  the  mortgagor,  who  was  the  party  primarily  insured, 
could  not,  for  any  reason,  have  enforced  the  policies,  and  recovered 
thereon  for  his  own  benefit,  either  as  owner,  or  as  having  an  insur- 
able interest  as  the  mortgagor,  personally  liable  for  the  payment  of 
the  mortgage  debt,  he  is  .precluded,  by  the  terms  of  the  policies, 
fh>m  claiming  the  benefit  of  the  insurance  in  satisfaction  of  the 
mortgage  debt,  and  the  insurers  are  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee.  The  mortgagee  was  equitable  assignee  of 
the  policies,  containing  a  provision  which,  upon  the  happening  of 
certain  events,  should  absolutely  vacate  and  avoid  the  insurance  as 
of  the  property  generally  and  as  a  contract  of  indemnity  to  the 
mortgagor,  and  resolve  it  into  an  insurance  of  the  interest  of  the 
mortgagee  as  such,  and  make  it  a  personal  contract  with  her,  in 
which  the  mortgagor  would  have  no  interest  Per  Shaw,  C.  J., 
King  v.  State  Mut.  Fire  Ins.  Co.,  "^  Mete.  1 ;  Per  Story,  J.,  Columbia 
Ins.  Co.  V.  Lawrence,  10  Pet  607.  Ferris,  the  grantee  of  the  prem- 
ises and  owner  of  the  equity  of  redemption,  ctin,  as  the  representa- 
tive and  equitable  assignee  of  Allen,  claim  no  greater  rights  under 
the  policies  than  his  grantor  and  assignor,  Allen,  cofild  have  claimed. 
Qrowenor  v.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.  39L 
Vol.  m.— 90 


Digitized  by 


Google 


714  NEW  YOEK, 


Springfield  Fire  Insurance  Companjr  v.  Allen. 


The  policies  were  made  and  accepted  by  Allen,  the  insured,  with 
fiill  knowledge  of  and  subject  to  all  the  terms  and  conditions  ex- 
pressed therein,  and  he  had  personal  knowledge  of  every  fact  and 
circumstance  affecting  their*  validity  existing  at  the  time  they  wer<» 
made,  and  was  a  party,  and  assenting  to  every  act  which  has  been 
alleged  as  breaches  of  the  conditions  of  the  policies,  and  as  avoiding 
them  as  to  him,  and  all  (except  the  mortgagees)  claiming  under 
him.  One  of  the  conditions  of  each  of  the  policies  was,  that  in 
case  of  any  change  or  transfer  of  title  in  the  property  insured,  the 
policy  should  be  void  and  cease.  A  contract  of  insurance,  like  every 
other  contract,  must  be  so  construed  as  to  give  effect  to  the  intent 
imd  understanding  of  the  parties,  and  the  language  employed  must 
be  taken  in  its  ordinary  popular  sense,^  unless  it  appears  to  have  been 
used  in  a  technical  sense,  or  custom,  or  usage  has  impressed  a 
different  meaning  upon  it.  1  Phil,  on  Ins.,  §  121,  and  see  Whiton 
V.  Old  Colony  Ins,  Co.^  2  Mete.  1 ;  Mutual  Safety  Ins.  Co.  v.  Hone^ 
2  Comst.  235.  Every  part  of  a^  policy  should  be  read  and  construed 
m  obedience  to  this  rule.  There  was  a  change  and  transfer  of  the 
title  of  the  property,  which  was  the  subject  of  the  insurance  after 
the  insurance  was  effected,  and  before  the  loss.  K  the  words  em- 
ployed were  used  in  their  popular  sense,  this  condition  of  the  policy 
was  violated,  and  the  policy  as  an  insurance  of  the  property,  gener- 
ally, and  for  the  benefit  of  the  mortgagor  and  owner  ceased.  Had 
the  parties  intended  only  to  provide  for  a  change  in,  or  transfer  of, 
the  interest  of  the  assured,  which  in  one  sense  is  **  the  property 
issured,"  it  may  be  assumed  that  language  more  appropriate  to  ex- 
press the  idea  would  have  been  chosen.  An  insurable  interest  may 
exist  without  any  estate  or  interest  in  the  corpus  of  the  thing  in- 
sured. As  guarantor  of  the  mortgage  debt,  personally  liable  for  its 
payment,  Allen  probably  had  an  insurable  interest  in  the  buildings 
upon  the  mortgaged  premises.  Cordon  v.  Mass.  Fire  &  M.  Ins.  Co.,  2 
Pick.  249.  But  it  was  an  interest  that  would  not  ordinarily  and  pop- 
ularly be  classified  as  '^  property ; "  and  any  change  in  such  insurable 
interest  would  not  be  spoken  of  as  a  change  in  or  transfer  of  title. 

The  insurable  interest  would  cease  by  a  discharge  of  liability  for 
the  mortgage  debt  "  Title  *'  has  respect  to  that  which  is  the  subject 
of  ownership,  and  is  that  which  is  the  foundation  of  ownership,  and 
with  a  change  of  title,  the  right  of  property,  the  ownership  passea 
^  Property''  is  a  ijiing  owned,  tiiat  to  which  a  person  has,  or  may 
liave,  a  legal  title.    Both  words  are  inappropriate  to  describe  the  in 
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fiorable  interest  which  exists  solely  by  reason  of  the  personal  liability 
of  the  insured  for  the  payment  of  a  snm  of  money  charged  upon 
the  building  of  goods  insured.  The  word  "property**  may  have 
diflTerent  meanings  depending  upon  the  cotinection  in  which,  and 
the  purposes  for  which,  it  is  used,  as  indicating  the  intention  of  the 
parties.  In  Whiton  t.  Old  Colony  Ins.  Co.^  2  Mete.  1,  it  was  used 
as  a  part  of  the  description  of  ihe  subject-matter  of  the  insurance, 
and  was  held  to  include  current  bank  bills,  as  within  the  intention 
of  the  parties  as  manifested  by  the  contract  and  the  circumstances 
under  which  it  was  made.  Acting  upon  the  same  principle  of  in- 
terpretation, it  was  held  that  an  insurance  of  property  did  not  cover 
freight,  except  as  it  was  to  be  paid  by  a  specific  portion  of  lumber 
which  was  on  board  the  vessel,  and  which  the  assured,  as  carrier, 
was  to  receive  for  freight.  It  was  held  that  the  contract  gave  the 
insured  an  interest  in  that  part  of  the  cargo  coming  within  the 
tenn  "  property,**  but  that  the  freight  upon  the  other  parts  of  the 
cargo  was  not  within  the  term  as  used.  Wiggin  v.  Mercantile  Ins.  Co., 
7  Pick.  271.  To  the  same  effect  in  Holbrook  v.  Brown,  2  Mass.  280; 
In  the  clause  prohibiting  double  insurance,  the  prohibition  is  gen- 
erally in  terms  so  restricted  in  its  application  that  "property**  can 
mean  nothing  else  but  the  interest  of  the  assured,  whatever  that 
may  be.  As  in  the  Massasoit  policy  before  us,  the  condition  is,  "if 
the  insured  or  his  assigns  shall  hereafter  make  any  other  insurance 
on  the  same  property,'*  etc,  thus  preventing  a  double  and  possibly 
fraudulently  excessive  insurance  of  the  same  interest  Neither  the 
policy  of  the  law  or  the  contracts  of  insurance  forbidding,  but  per^ 
mitting  as  many  several  insurances  upon  the  same  property  as  there 
are  sex)arate  insurable  interests.  As  mortgagor  and  mortgagee  have 
severed  interests  in  the  same  property,  and  each  may  insure  to  the 
extent  of  his  interest,  the  insurances  will  not  be  double,  and  neither 
will  be  in  violation  of  the  clause  forbidding  other  insurances.  Both 
will  be  valid.  The  policy  of  the  law  is  to  prevent  insurances  in 
excess  of  the  value  of  the  thing  insured,  in  favor  of  the  same  party 
aud  against  the  same  risks,  and  hence  the  restrictive  clause,  what- 
ever its  form,  unless  its  language  clearly  demands  a  different  inter- 
pretation, should  be  held  as  operative  to  this  extent  only,  and  the 
term  property  in  such  clause  means  the  interest  of  the  assured.  2 
PhiL  on  Ins.,  §  1250 ;  The  Traders  Ins.  Co.  v.  Robert,  17  Wend.  631 
Oodin  y.  London  Assurance  Co.,  1  Burr,  489 ;  Mutual  Safety  Ins, 
Vo.  V.  Sane,  2  Comst  235. 
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The  interest  of  Allen  by  reason  of  his  personal  liability  for  the 
mortgage  debt  was  properly  insured  by  an  insurance  of  the  properly, 
and  it  was  not  necessary  that  the  particular  interest  should  be  speci- 
fied. It  was  enough  that  he  had  a  pecuniary  interest  in  the  preser- 
yation  and  protection  of  the  property  and  might  sustain  a  loss  by 
its  destruction.  Neither  was  it  necessary  that  the  nature  of  the  in- 
terest should  be  disclosed  to  the  insurers.  Tyler  v.  jStna  Ins.  Co.y 
12  Wend.  507.  When  the  word  "  property  '*  is  used  in  the  clause  for- 
bidding alienation,  it  is  used  to  designate  the  thing  insured,  and  not 
the  interest  of  the  insured.  Where  a  special  interest,  rather  than 
the  general  property,  is  the  subject  of  insurance,  no  such  condition 
is  necessary  to  the  protection  of  the  insurer,  for  the  reason  that  with 
a  loss  of  interest  the  insurance  ceases  {Carpenter  y.  Washington  Ims. 
Co.,  supra),  and  an  interest  in  the  policy  does  not  pass  by  a  transfer 
of  the  interest  insured.  Columbia  Ins.  Co.  v.  Lawrencey  10  Pet. 
607 ;  1  PhiL  on  Ins.,  §  86.  Butif -4lie  owner  is  insured  generally 
and  transfers  the  property,  retaining  a  lien  for  the  purchase-money 
or  other  special  interest,  the  insurance  will  continue  to  the  extent 
of  the  interest  remaining  in  the  insured,  if  it  does  not  conti-avens 
some  condition  of  the  policy.  •  1  PhiL  on  Ins.,  §§  89,  90,  880.  Aa 
some  evidence  of  the  sense  in  which  the  term  ^^  property  ^'  is  used  in 
the  clause  under  consideration,  it  is  worthy  of  remark  that,  when  the 
policy  is  upon  a  special  interest,  as  in  favor  of  a  mortgagee,  and  it  ia 
designed  to  save  the  policy  firom  the  effect  of  a  breach  of  the  con- 
dition forbidding  a  change  of  title,  it  is  done  by  a  special  clause  of 
exception,  as  in  this  case  and  in  Graves  v.  Hampden  Fire  Ins.  Co., 
10  Allen,  281. 

The  policies  before  us  are,  in  form,  upon  the  property  generally, 
and  in  favor  of  Allen  as  owner.  In  one  of  the  policies  the  in- 
surance is  in  his  favor  '^as  owner,"  and  in  both  it  is  **  upon  his  two 
four-story  brick  stores,'*  etc.,  and  the  insurers  had,  as  found  by  the 
judge  on  the  trial,  no  notice  or  knowledge  of  any  conveyance  of 
tiie  property  by  Allen,  The  insurers  only  knew  Allen  as  owner, 
and  the  policies  must  be  interpreted  as  if  they  were  upon  the  inter- 
est of  Allen  as  owner,  and  upon  the  property  generally,  in  fact  as 
they  were  in  form.  They  were,  then,  insurers  of  Allen  os  owner 
and  Miss  Williams  as  mortgagee,  to  the  extent  of  her  mortgage 
debt,  and  both  interests  are  represented  and  cared  for  in  the  policies. 

The  change  or  transfer  of  title  in  the  property  insured 
Intended  in  the  clause  under  consideration  was  the  title,  the  owners 
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ship  of  the  thing  insured,  and  upon  each  transfer  or  change  the 
policy  ceased  and  became  void  as  to  the  principal  party  insured,  and, 
but  for  the  saving  clause  in  favor  of  the  mortgagee,  would  have 
been  void  as  to  her.  Orosvenor  v.  Atlantic  Fire  Im.  Co.,  17  N.  Y. 
891 ;  and  see  Jackson  v.  Massachusetts  Mut.  Fire  Ins.  Co^  23  Pick. 
418;  TiUou  v.  The  Kingston  Mut.  Ins.  Co.,  1  Seld.  4(»5.  The  case 
last  cited  may  be  regarded  as  greatly  shaken,  if  not  overruled,  by 
Grosvenor  v.  Atlantic  Fire  Ins.  Co.,  supra,  so  far  as  it  sustained  a 
policy  in  favor  of  the  mortgagee  and  equitable  assignee,  which  could 
not  have  been  enforced  by  the  mortgagor  or  assignor,  but  upon  the 
other  points  decided  it  has  not  been  questioned.  In  the  elementary 
treatises  this  clause  is  treated  as  relating  to  a  transfer  or  alienation 
of  the  insured  subject,  the  thing  insured  (1  PhiL  on  Ins.,  §  880), 
and  the  question  has  been  as  to  what  has  constituted  an  alienation. 
See  cases  cited  in  1  Phil,  on  Ins.,  supra,  in  notes. 

The  change  of  title  to  the  property  by  the  conveyance  to  Ferris 
was  a  breach  of  the  condition  which  avoided  the  policies  as  to  Allen, 
the  mortgagor.  It  is  first  provided  that  upon  aji  assignment 
without  consent  of  the  whole  policies,  or  of  any  interest  in  them, 
the  liability  of  the  insurer  shall  cease,  and  then  follows  the  very 
general  clause  prohibiting  '^any  sale,  transfer  or  change  of  title  in 
the  property ;  *'  and  by  another  clause  in  the  policies,  it  is  provided 
that  if  the  mortgagee  should  neglect  to  notify  the  insurers  of  any 
change  of  ownership  of  the  property  insured,  after  the  same  should 
come  to  her  knowledge,  the  policy  should  be  void ;  all  indicating 
clearly  that  the  parties  used  the  term  ^^  property^  in  its  popular 
sense,  and  that  the  change  of  the  title  referred  to  was  of  the  thing 
insured,  of  which  the  mortgagee  might  have  no  knowledge,  and 
not  of  the  mortgage  interest,  of  which  she  would  necessarily  have 
knowledge. 

The  mortgagor  could  not  have  recovered  upon  the  policies,  and 
it  follows  that  he  is  not  entitled  to  have  the  moneys  paid  under  the 
policies  to  the  mortgagee,  applied  to  the  satisfaction  of  the 
mortgage. 

The  judgment  should  be  affirmed  with  costs. 

Groyer  and  Peckham,  JJ.,  concurred  in  the  result,  on  the 
ground  that  Allen  was  insured  as  owner  when  he  was  not  such 
owner,  and  that  the  special  interest  should  have  been  disclosed  and 
ttated  in  the  policy. 

Judgment  affirmed. 
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CTnioh  Katiokal  Bake  y.  Sixth  NATiojiTAL  Bahtk,  appeUant 

(48  N.  Y.  4BSL> 

MUtake  of  fact-^paymerU  under. 

The  defendant,  located  at  New  York,  sent  to  plaintiff,  located  at  Troj,  for 
collection,  a  note  pajable  at  a  bank  about  tbirty  miles  from  Troj.  The  note 
was  not  paid,  and  notice  of  non-payment,  etc,  was  sent  by  mail  to  plaintiff 
and  defendant.  Defendant  received  the  notice  and  collected  the  amount  of 
the  note  from  an  indorser.  Plaintiff  did  not  receive  notice,  and,  assuming 
the  note  to  have  been  paid,  forwarded  its  amount  to  defendant,  who  at  once 
paid  back  the  indorser.  Subsequently,  upon  discovering  that  the  note  had 
not  been  paid,  plaintiff  claimed  the  amount  paid  to  defendant.  Hddt  that 
the  plaintiff  was  entitled  to  recover  the  money  paid  under  a  mistake  of 
fact ;  that  the  payment  back  to  the  indorser  was  not  sufficient  to  excuse 
defendant,  it  having  had,  at  the  time  of  plaintiff's  making  claim,  means  to 
secure  itself  against  loss. 

Appeal  from  judgment  of  general  term  of  supreme  court  in 
third  judicial  district,  affirming  judgment  for  plaintiff  on  report  cf 
referee. 
Action  to  recover  money  paid  under  a  mistake  of  fact 
One  Bassetty  residing  a4;  Chatham,  made  his  note,  payable  to  the 
order  of  one  Ashley  at  the  Columbia  Bank  at  Chatham.  Ashley 
also  resided  at  Chatham.  The  note  was  subsequently  indorsed  by 
Davidson  and  Cregan,  residents  of  Kew  York  city,  and  discounted 
by  the  defendant,  a  bank  in  that  city,  for  Cregan.  Before  the 
maturity  of  the  note  the  defendants  sent  it  for  collection  to  plain- 
tiff, a  bank  located  at  Troy,  about  thirty  miles  from  Chatham. 
Plaintiff  forwarded  the  note  to  the  Columbia  Bank.  The  note,  not 
being  paid  at  maturity,  was  protested,  and  notices  sent  by  mail  to 
plaintiff  and  defendant,  and  others  interested.  The  defendant  received 
the  notice  intended  for  it,  and  immediately  applied  to  Cregan,  who 
paid  the  amount  of  the  note.  The  plaintiff  did  not  receive  the 
notice  intended  for  it,  and,  supposing  the  note  to  be  paid,  forwarded 
the  amoxmt  to  defendant  Upon  receiving  this  amount,  the 
defendant,  believing  the  note  to  have  been  paid  after  protest,  re* 
turned  to  Cregan  the  amount  previously  paid  by  him.  Several  days 
afterward  plaintiff  wrote  the  Columbia  Bank  about  the  note,  and 
received  in  return  the  note  protested,  which  was  at  once  sent  to  the 
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defendant^  and  claimed  a  return  of  the  money  sent  to  defendant  for 
the  note.  The  defendant  refused  to  pay,  on  the  ground  that  they 
had  paid  over  to  Gregan,  who  refused  to  return  the  money,  alleging 
that  he  had  parted  with  security  on  receiving  it  Cregan  after- 
ward  became  insolvent 

Samuel  Hand  and  James  Emott^  for  appellants. 

Charles  F.  Tabor,  for  respondent 

FoLOEB,  J.  The  rule  established  by  the  class  of  cases,  of  which 
The  Kingston  Bank  v.  EUingey  40  N.  Y.  391,  is  one,  is  not  ques- 
tioned by  the  counsel  for  appellants.  But  he  insists  that  there  is  a 
distinction  between  them  and  the  case  in  hand«  Admitting  that 
there  was  a  mutual  mistake  in  supposing  that  the  note  was  paid, 
when  it  was  not  paid,  he  claims  that  the  respondents  were  negligent 
in  not  making  inquiry  and  using  the  means  at  their  hand  for  arnv- 
ing  at  correct  information  of  the  facts.  But  as  a  sufficient  answer 
to  this,  it  is  held  that  it  is  no  bar  to  an  action,  that  the  party 
paying  had  the  means  of  knowing,  and  might  have  availed  himself 
of  those  means  by  care  and  attention,  and  thus  have  arrived  ut 
exact  knowledge.     Waite  v.  Leggett,  7  Cow.  195. 

^  Care  and  diligence  are  not  controlling  elements  in  the  case.  It  \b 
a  question  of  fact  merely.  The  inquiry  is,  are  the  parties  mutually 
in  error,  and  did  they  act  upon  such  mutual  mistake  ?  Was  there  or 
not  an  error  between  the  'parties  ?  And  the  determination  of  the 
feet  controls  the  result*'    Kingston  Bank  v.  EUingey  supra. 

If  the  money  '^  is  paid  under  the  impression  of  the  truth  of  a  feet, 
which  is  untrue,  it  may,  generally  speaking,  be  recovered  back, 
however  careless  the  party  paying  may  have  been  in  omitting  to  use 
due  diligence  to  inquire  into  the  facf  Kelly  v.  Solaris  9  M.  &  W. 
54 ;  Marriott  v.  Hampton,  2  Smith's  Lead.  Cas.  403,  notes.  If  it 
were  conceded  that  the  plaintiffs  were  subject  to  the  imputation  of 
n^ligenoe,  that  alone  would  not  bar  their  action. 

The  appellants'  counsel  urges,  however,  that  the  plaintiffs  were 
the  agents  of  the  defendants;  that  it  was  their  duty  to  collect  the 
note  and  remit  the  proceeds,  or  to  return  promptly  the  protested 
paper.  They  did  not  fail  in  the  first  branch  of  this  duty,  for  the 
note  was  not  paid ;  nor  did  they  fail  in  making  protest,  etc.,  of  the 
note.     For  that  was  done,  by  which  all  prior  indorsers  to  the 
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defendants  were  charged.  Notice  of  non-payment  was  also  given  to 
the  defendants.  It  would  not  be  claimed,  if  the  transaction  had 
stopped  here,  that  the  defendants  would  have  any  cause  of  complaint 
against  the  plaintiffs.  It  must  be  remembered  that  the  notice  of 
non-payment  meant  for  the  plaintiffs  was  lost  firom  or  miscarried  in 
the  mail  They  were  authorized  to  act  upon  the  natural  inference, 
from  the  usual  course  of  business,  that,  no  notice  having  been  re- 
ceived of  non-payment  of  the  note,  payment  had  been  made. 

There  was  thus  far  no  failure  of  duty  to  the  defendants.  And 
the  case  stands  the  same  as  if  the  relations  of  the  plaintiffs  and 
defendants  were  not  those  of  agent  and  principal  And  the  omis- 
sion on  the  part  of  the  plaintiffs  to  make  inquiry,  and  obtain 
correct  knowledge,  is  no  more  prevalent  against  them  tiian  it  would 
be  if  they  had  not  been  the  agent  of  the  defendants. 

The  appellants'  counsel  makes  the  point  also,  that  the  defendants, 
relying  upon  the  act  of  the  plaintiffs,  and  paying  over  the  money  to 
Cregan,  from  whom  they  cannot  recover  it,  have  been  irreparably 
injured,  and  that  the  plaintiffs  are  estopped  from  denying  their 
assertion  to  the  defendants  that  the  note  had  been  paid.  The  facts 
bearing  upon  this  must  be  considered  as  they  existed  on  the  day  on 
which  the  plaintiffs  first  sought  from  the  defendants  repayment  of 
the  money.  This  was  about  the  11th  of  February,  1866 ;  and  for 
sometime  subsequent  thereto,  Cregan  was  a  dealer  with  the  defend- 
ants, and  had  on  deposit  with  them  an  average  amoxmt  large  enough 
to  have  met  this  payment,  and  the  amoxmt  of  the  note  could  have 
been  charged  against  this  deposit  It  is  said  that  Cregan  refused  to 
repay  the  money,  alleging  that,  believing  the  note  had  been  paid,  he 
had  parted  with  collateral  security.  But  this  is  not  proven.  And 
the  findings  of  the  referee  put  the  refusal  of  the  defendants  to  repay, 
on  the  ground  that  Cregan  could  not  be  required  to  pay  the  note. 
There  is  no  fact  found  or  proven  which  shows  this,  or  establishes 
that  the  maker  and  indorsers  of  the  note  were  not  on  that  day  just 
as  liable  to  the  defendants  as  they  were  at  the  maturity  of  the  note. 
Troy  City  Bank  v.  Oranty  Lalor'd  Supp.  119 ;  Wilkinson  v.  Johnson^ 
d  Bam.  &  Cress.  428.  The  defendants  having,  at  the  time  of  the 
plaintiffs'  demand  upon  them  for  repayment,  all  the  means  of  secur- 
ing themselves  from  loss,  which  they  had  on  the  day  on  which  the 
note  matured,  and  thus  being  in  the  same  situation  in  which  they 
were  before  the  payment  by  the  plaintiffs,  cannot  claim  that  they 
were  immediately  injured  by  the  act  of  the  plaintiffs.    When  injury 
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does  not  BeeesiBarily  result,  it  is  wholly  immaterial  as  respects  the 
plaintifBs'  right  to  recover.  And  it  is  for  the  defendants  to  show 
that  injury  has  resulted.  Guild  y.  BaMridgey  2  Swanst  (Tenn.) 
295-304;  and  see  Bheel  y.  Hicks,  25  N.  Y.  289. 

The  judgment  of  the  general  term  should  be  affirmed,  with  costs, 
to  the  respondent 

Chuboh,  Ch.  J.,  and  Allen  and  Oroyeb,  JJ.,  concur.  Allek, 
J.,  expressly  on  the  ground  that  the  defendants  did  not  necessarily 
sustain  loss  by  the  mistake.  They  were  notilSed  in  time  to  reclaim 
the  money  of  Cregan,  and  there  is  no  evidence  to  show  that  the 
situation  of  Cregan  or  the  defendants  has  been  changed  in  the 
mean  time^  or  that  either  had  parted  with  any  security* 

Judgment  qffirmfid. 


{ 


BoKSBT  T.  LoKO  IsLAKD  Bailboad  Gc,  appellant 

(48  N.  Y.  flOB.) 
IfegUgenee — injurif  in  aUempt  to  tave  hufnan  Ifft. 

Plaintiff's  intestate*  while  endeavoring  to  rescue  a  child  from  being  run 
irrvt  bj  an  approaching  railway  train,  waa  himself  struclc  bj  the  train  and 
■0  injared  that  he  died.  Hdd,  that  it  was  proper  to  submit  to  the  jury  the 
qaestion,  whether  the  negligence  of  the  deceased  contributed  to  the  in* 
Jury. 

The  law  has  so  high  a  regard  for  human  life  that  it  will  not  impute  negli« 
gence  to  an  effort  to  presenre  it,  unless  made  under  such  circumstances  as 
to  constitute  rashness  in  the  judgment  of  prudent  persons.  Although  an 
exposure  to  injury,  for  the  purpose  of  saying  property  is  negligence,  for 
the  purpose  of  saying  human  life,  it  is  not  so,  unless  such  as  to  be  regarded 
rash  or  reckless. 

Appeal  from  judgment  of  general  term  of  supreme  court  in 
iecoud  judicial  district  affirming  a  judgment  in  fayor  of  the  plain- 
tiff, upon  verdict  of  jury  in  the  city  court  of  Brooklyn. 

Action  to  recover  damages  for  the  death  of  plaintiff's  intestate 
through  the  negligence  of  defendant's  servants  and  agents. 

Henry  Eckert,  husband  of  plaintiff,  was  on  the  26th  day  of  No- 
▼mnber,  1867,  standing  about  fifty  feet  from  the  track  of  defend- 
Vol.  III.— 91 
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ant's  railroad  in  East  New  York,  conversing  with  a  firiend.  A 
train  from  Jamaica  was  approaching.  The  engine  was  running 
backward  with  the  cow  catcher  toward  the  train. 

According  to  the  testimony  of  pkintiff 's  witnesses,  the  train  was 
running  at  a  speed  of  twelve  to  twenty  miles  an  hour,  and  no  aig* 
nals  were  heard  by  them,  either  from  the  engine  whistle  3r  belL 
The  neighborhood  was  thickly  populated,  and  was  one  of  the  sta- 
tions of  the  railroad.  These  witnesses  also  testified  that  a  small 
child,  between  three  and  four  years  old,  was  sitting  on  the  track 
in  fi^nt  of  the  approaching  train,  that  Eckert,  seeing  the  dangerous 
position  of  the  child,  ran  and  seized  it,  and  threw  it  clear  off  the 
track  on  the  opposite  side  crossing  the  track  hiniselil  That  he 
was  struck  by  the  engine  or  tender,  and  so  injured  tha£  he  died  the 
same  night 

The  defendant  gave  evidence  to  show  that  the  train  was  moving 
at  a  moderate  speed  not  over  seven  or  eight  miles  an  hour,  that  the 
signals  required  by  law  were  given,  and  that  the  child,  instead  of 
being  on  the  track  before  the  train,  was  on  aside  track.  The 
defendant  at  the  close  of  plaintiff's  case  moved  for  nonsuit,  on  the 
ground  that  the  negligence  of  the  deceased  contributed  to  his  death, 
which  motion  was  denied,  ^he  whole  evidence  being  on  the  ques- 
tion of  negligence  of  deceased,  and  whether  it  contributed  to  the  in- 
jury was  submitted  to  the  jury,  who  found  in  favor  of  plaintiff 

.  Aaron  J*  Vanderpooly  for  appellant,  cited  Evatismlh  R.  R,  Co.  v. 
Hyat,  17  Ind.  102 ;  Orippen  v.  N.  Y.  C.  R.  R.  Co^  40  N.  Y.  84,  60; 
Brnst  V.  Hudson  R.  R.  Cb.,  39  id.  91 ;  Wilcox  v.  Rome  £  WcUertoton 
R.  R.  Co.,  39  id.  61 ;  Havens  v.  Erie  Railway,  41  id.  296. 

Oeorge  0.  Reynolds,  for  the  respondent,  cited  Mangam  v.  Brooklyn 
City  R.  R.  Co^  38  N.  Y.  455 ;  Newson  v.  N.  Y.  C  R.  R.  Co.,  39  id. 
383,  390 ;  Johnson  v.  Hudson  River  R.  R.  Co.,  20  id.  66,  71 ;  Ernst 
V.  Hudson  River  R.  R.,  35  id.  26 ;  Munger  v.  Tonawanda  R.  R  ,b 
Den.  225,  264,  265 ;  Fero  v.  Buffalo  and  State  Line  R  Co.,  22  N.  Y 
213  ;  Stokes  v.  Salstonstall,  13  Pet  181 ;  Shearman  &  Bedf.  on  Ne^ 
27,  28 ;  Wild  v.  Hudson  R.  R.  R.  Co.,  33  Barb.  603,  607,  608,  600; 
Collins  V.  Albany  and  Schenectady  R.  R.  Co.,  12  id.  492. 

Grover,  J.  The  important  question  in  thiS  case  arises  upon  the 
exception  taken  by  the  defendant's  counsel  to  ^he  denial  of  hif 
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motion  for  a  nonsuit,  made  upon  the  ground  that  the  negligence  of 
the  plaintilTs  intestate  contributed  to  the  injury  that  caused  his 
death.  The  evidence  showed  that  the  train  was  approaching  in 
plain  yiew  of  the  deceased,  and  had  he  for  his  own  purposes 
attempted  to  cross  the  track,  or  with  a  view  to  save  property  placed 
himself  voluntarily  in  a  position  where  he  might  have  received  an 
injury  from  a  collision  with  the  train,  his  conduct  would  have  been 
grossly  negligent,  and  no  recovery  could  have  been  had  for  such  in- 
jury. But  the  evidence  further  showed  that  there  was  a  small  child 
upon  the  track,  who,  if  not  rescued,  must  have  .been  inevitably 
crushed  by  the  rapidly  approaching  train.  This  the  deceased  saw, 
and  he  owed  a  duty  of  important  obligation  to  this  child  to  rescue 
it  from  its  extreme  peril,  if  he  could  do  so  without  incurring  great 
danger  to  himself.  Negligence  implies  some  act  of  commission  or 
omission  wrongful  in  itself.  Under  the  circumstances  in  which  the 
deceased  was  placed,  it  was  not  wrongful  in  him  to  make  e\ery 
effort  in  his  power  to  rescue  the  child,  compatible  with  a  reasonable 
regard  for  his  own  safety.  It  was  his  duty  to  exercise  his  judgment 
as  to  whether  he  could  probably  save  the  child  without  serious  injury 
to  himselt  If,  from  the  appearances,  he  believed  that  he  could, 
it  was  not  negligence  to  make  an  attempt  so  to  do,  although  believ- 
ing that  possibly  he  might  fail  and  receive  an  injury  himsel£  ,He 
had  no  time  for  deliberatioiL  fle  must  act  instajitly,  if  at  all,  as  a 
moment's  delay  would  have  been  fatal  to  the  child.  The  law  has  so 
high  a  regard  foi  human  life  that  it  will  not  impute  negligence  to 
an  effort  to  preserve  it,  unless  made  under  such  circumstances  as  to 
constitute  rashness  in  the  judgment  of  prudent  persons.  For  a 
person  engaged  in  his  ordinary  affairs,  or  in  the  mere  protection  of 
property,  knowingly  and  voluntarily  to  place  himself  in  a  position 
where  he  is  liable  to  receive  h  serious  injury,  is  negligence,  which 
will  preclude  a  recovery  for  an  injury  so  received;  but  when  the 
exposure  is  for  the  purpose  of  saving  life,  it  is  not  wrongful,  atd,. 
therefore,  not  negligent,  unless  such  as  to  be  regarded  either  rash  or 
reckless.  The  jury  were  warranted  in  finding  the  deceased  fi^ee 
from  negligence  under  the  rule  as  above  stated.  The  motion  for  a 
nonsuit  was,  therefore,  properly  denied.  That  the  jury  were  war- 
lanted  in  finding  the  defendant  guilty  of  negligence  in  running  the 
train  in  the  manner  it  was  running,  requires  no  discussion.  None 
of  the  exceptions  taken  to  the  charge  as  given,  or  to  the  refusals  U> 
charge  as  requested,  affect  the  right  of  recovery.   Upon  the  principle- 
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sboYe  stated,  the  judgment  appealed  from  must  be  affirmed,  with 
costs. 
Chubch,  Ok  J.,  Peokham  and  Bapallo,  JJ^  concur. 

Allak  and  ^olobb  JJ.,  dissent 


JudgmmU  affirmed. 


NoBTHBUP,  appellanly  y.  Bailwat  Passbkobb  Assubaitos  Ca 

<43N.T.61A.) 
Intvrane^  againtt  death  vhQe  Pra/peUng — cantltrueUati  ofikoHeeM. 

The  plaintiiT'B  intestate  held  a  policy  bj  which  defendant  agreed  to  paj  a 
eertain  sum  in  event  of  intestate's  death,  etc»  **  when  caused  by  any  accident 
while  traveling  by  public  or  private  conveyances  provided  for  the  trans- 
portation of  passengers."  The  defendant  in  prosecuting  a  journey,  while 
passing  on  foot  by  the  usual  route  from  a  steamboat  landing  to  a  railway 
station  about  seventy  rods  distant,  slipped  and  fell,  from  which  she  received 
injuries  causing  death.  HM,  that  such  injury  and  death  were  within  the 
terms  of  the  policy.  An  injury  received  while  necesi^rily  walking  In  the 
actual  prosecution  of  a  journey  is  received  while  traveling  in  a  public  con- 
veyance within  the  meaning  of  the  policy,  when  such  walking  is  the  actual 
and  necessary  accompaniment  of  such  traveL 

Appeal  from  judgment  of  general  term  of  supreme  court  in 
Mventh  judicial  district  in  favor  of  defendant  upon  case  submitted 
under  the  provisions  of  the  code  of  procedure. 

Action  to  recover  $5,000  upon  a  contract  of  insurance  made  by 
•defendant  with  plaintiff's  intestate.  The  policy  was  issued  to  Mrs. 
Lucilla  Northrup  on  the  30th  of  December,  1868,  when  she  was 
starting  on  a  journey.  By  its  terms  the  defendant  agreed  to  pay 
the  person  assured,  or  her  representatives,  the  sum  of  $5,000,  ^  in 
the  event  of  her  death  from  personal  injury  ensuing  within  three 
months  from  the  happening  thereof,  when  caused  by  any  accident 
while  traveling  by  public  or  private  conveyance,  provided  ibr  the 
transportation  of  passengers  in  the  United  States^'  The  remaitung 
&cts  appear  in  the  opinion. 

David  Ramsey y  for  appellant 

William  F.  CogsweUy  for  respondent 
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Gaoyeb,  J.  It  must  be  conceded  that  the  injury  reoeiyed  by 
the  plaintiff's  intestate  does  not  come  within  tiie  strict  literal 
words  of  the  contract  of  assurance.  By  that  contract  the  respond* 
ent  agreed  to  pay  the  legal  representatives  of  the  intestate,  in  the 
event  of  her  death  from  personal  injury  ensuing  in  three  month* 
Arom  the  happening  thereof,  when  caused  by  any  accident  while 
traveling  by  public  or  private  conveyances,  provided  for  the  trans- 
portation  of  travelers,  etc  The  intestate  was  not  actually  travel- 
ing upon  any  public  or  private  conveyance  provided  for  the  trans- 
portation of  passengers  at  the  time  of  receiving  the  injury  which 
caused  her  death.  It  appears,  from  the  fiacts  agreed  upon  by  the 
parties,  that  the  intestate,  prior  to  such  time,  had  undertaken  to 
go  a  journey  from  Steuben  to  Madison  county;  that  the  mods 
adopted  for  making  the  journey  was  by  rail  from  Steuben  to  Wat* 
kins,  in  Schuyler  county,  thence  by  steamer  to  (Geneva,  thence  by 
rail  to  Madison.  That  the  intestate,  in  the  prosecution  of  such 
journey,  had  arrived  at  Geneva  on  board  the  steamer,  and,  as  usual, 
was  passing  on  foot  from  the  steamboat  landing  to  the  railway 
station  to  go  on  board  of  the  cars  for  the  remainder  of  her  journey ; 
and  while  so  passing  from  the  landing  to  the  station,  a  distance  of 
about  seventy  rods,  she  slipped  and  fell,  thereby  receiving  an  injury 
which  caused  her  death  about  four  days  thereafter.  It  farther 
appears,  that,  upon  the  arrival  of  the  boat  at  Geneva,  there  were 
usually  hacks  at  the  landing  seeking  passengers  for  any  part  of  the 
village,  or  the  railroad  station,  but  that  a  large  majority  going  ta 
the  railroad  station  went  there  on  foot  The  question  for  determi* 
nation  is,  whether,  at  the  time  of  receiving  the  injury,  the  plaintiff 
was,  within  the  meaning  of  the  policy,  traveling  by  a  public  or 
private  conveyance.  The  policy  must  be  construed  so  as  to  carry 
into  effect  the  intention  of  the  parties,  so  far  as  such  intention  can* 
be  determined  from  the  language  used,  construed  in  the  light  of 
well-known  extrinsic  facts,  which  must  be  presumed  to  have  beem 
known  to  the  contracting  parties  at  the  time  of  making  the  contract^ 
and  in  reference  to  which  it  was  entered  into.  One  fact  of  this 
character,  very  important  in  the  present  case,  is  that  of  the  frequenl 
change  required  from  one  train  of  cars  to  another  at  intermediate 
stations  upon  the  same  journey.  Those  passing  from  Buffalo,  or 
the  Falls,  to  New  York  by  the  New  York  Central,  or  from  the 
former  or  Dunkirk  to  the  same  by  the  Erie,  cannot  be  unaware  of 
this  fact    Can  it  be  said  that  a  passenger  is  not  traveling,  within 
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the  meaning  of  this  contract^  by  public  conveyance  while  passing 
from  one  train  to  go  on  board  another  in  the  actual  prosecution  of 
his  journey ;  or,  for  further  illustration^  can  this  be  said  of  a  pas- 
senger from  New  York  to  Dunkirk  by  the  Erie>  while  going  from 
the  ferry-boat  at  Jersey  Oity  to  get  on  board  of  the  train  at-  that 
place  ?  I  think  that  such  passenger,  within  the  meaning  of  this 
contract,  and  also  within  the  fair  construction  of  the  language,  is  a 
traveler  by  public  conveyance  all  the  way  from  New  York  to  Dun- 
kirk, although  he  may  walk  a  short  distance  from  the  ferry-boat  to 
the  train  at  Jersey  City,  or  from  one  train  to  another,  when  such 
changes  are  made  at  intermediate  stations.  An  injury  received 
while  so  necessariily  walking  in  the  actual  prosecution  of  the  journey 
is  received  while  traveling  by  public  conveyanee  within  the  m Aiming 
of  the  policy,  as  such  walking  is  the  actual  and  necessary  acoom- 
paniment  of  such  travel  There  is  no  difference  in  principle  be* 
tween  a  passenger  so  walking  and  the  intestate  in  the  present  case. 
The  presumption  is,  that  the  railroad  trains  and  the  steamer  run 
in  connection,  the  same  as  the  ferry-boat  from  New  York  to  Jersey 
City  with  the  Erie  trains,  and  that  by  means  of  this  connection  the 
journey  of  the  intestate  was  designed  to  be  continuously  prosecuted ; 
and  it  surely  can  make  no  difference  in  principle,  that  the  space  to 
be  walked  over  in  going  from  one  conveyance  to  another  is  a  few 
steps  more  or  less.  Nor  does  it  affect  the  question  that  the  intestate 
might  have  procured  a  hack  to  carry  her,  had  she  so  have  chosen. 
She  pursued  the  same  course  that  the  great  majority  of  passengers 
did.  This  she  had  a  right  to  do  under  the  contract.  Theobald  y. 
Railway  Passenger  Assurance  Compantf,  26  Eng.  Law  &  Eq.  43^ 
sustains  this  view.  In  that  case,  the  assurance  was  against  rail- 
way accident,  while  traveling  in  any  class  carriage,  on  any  line  of 
railway  in  Great  Britain,  etc.  This  was  held  to  include  an  injury 
received  from  slipping  on  the  step  of  the  car,  while  standing  at  the 
station,  in  getting  out.  It  follows  that  the  judgment  appealed  from 
must  be  reversed,  and  a  judgment  of  $5,000,  with  interest  thereon, 
from  the  time  the  loss  became  payable,  rendered  in  favor  of  the 
api>ellant  against  the  respondent,  together  with  costs  in  this  and  in 
the  supreme  court 

Judgment  reversed. 
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Bennett  v.  Cook. 

BsKNBiT  y.  Cook,  appellant 

(48N.  Y.»7.) 
/statute  of  UmUattoM — tKm-retid&nL 

Ic  bu  of  an  astion  on  a  draft  the  statute  of  limitationB  was  pleaded.  II 
appeared  that  seren  years  had  elapsed  since  the  cause  of  action  accrued^ 
and  that  the  def enduit  was  a  resident  of  Ke w  Jersey,  bat  had  done  basinesi 
ten  hours  each  day  in  New  York  ever  since.  HM,  that  if  a  wMMreiideni 
can  be  allowed  my  time  under  the  statute  of  limitations,  it  must  amount  in 
the  aggregate  to  six  years  of  actual  presence  within  the  State  in  order  to 
bar  the  action. 

AcnoK  on  a  draft  by  Bennett  against  Cook  et  ah,  brought  May  30, 
I8689  seven  years  and  five  months  after  the  draft  matured.  At  the 
time  the  dr^  matured  the  defendants  all  resided  out  of  the  State. 
The  next  day  defendant  Cook  came  to  New  York  city  and  continued 
to  do  so  on  business  days,  remaining  ten  hours  each  day.  Cook  had 
no  other  place  of  business ;  but  he  continued  to  reside  with  his 
bmily  in  Jersey  City.  At  the  trial  Cook  set  up  the  statute  of  limi- 
tations in  bar  of  the  action.  Verdict  for  plaintiff,  judgment  thereon 
%%rmed  at  general  term;  whereupon  defendant  Cook  further 
appt^ed  to  this  court 

Nathaniel  C.  Moak,  for  appellant 

Samuel  Hand,  for  respondent 

Pfgkham,  J.  Upon  the  facts  in  this  case,  there  is  no  theory  iii 
the  law  which  can  maintain  this  plea. 

At  the  time  the  draft  in  suit  was  protested  in  New  York  city, 
for  non-payment,  the  defendant  was  a  non-resident  of  this  Stateu 
He  returned  to  the  city  the  next  day  thereafter,  and  remained  there 
from  about  eight  in  the  morning  until  six  in  the  evening,  and  then 
returned  to  his  residence  in  Jersey  City,  and  thus  he  continued  to 
return  to  the  city  of  New  York  for  about  the  same  length  of  time 
each  day,  except  Sundays,  and  except  a  very  few  days  when  absent 
from  sickness,  or  unavoidably  detained,  until  this  suit  was  com- 
menced, being  for  about  seven  years  and  over.    He  went  to  New 
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York  citjy  openly  and  publicly ;  had  an  office  there  with  his  name 
thereon,  and  had  no  other  place  of  business.  During  all  that  time^ 
however,  he  resided  with  his  family  in  Jersey  City. 

The  counsel  fur  the  defendant  insists  that  the  time  which  the 
defendant  wa&  actually  in  the  city  of  Hew  York  should  be  allowed 
as  so  much  time  running  under  the  statute. 

If  that  should  be  allowed  it  makes  no  defense.  He  was  not  only 
a  resident  of  New  Jersey,  but  he  was  actually  in  that  State  more 
than  half  of  the  seven  years.  He  was  in  New  York  at  no  time 
more  than  ten  of  the  twenty-four  hours  of  each  day.  The  authori- 
ties hav^  been  fully  referred  to  and  ably  discussed.  But  there  can 
be  uo  pretense  for  claiming  the  allowance  of  more  than  ten  of  the 
twenty-four  hours  each  day  for  the  running  of  the  statute,  if  he 
can  be  allowed  any  time  at  all,  when  a  non-resident  of  the  State, 
and,  as  that  makes  no  defense,  there  is  no  occasion  to  decide  any 
thing  more. 

Judgment  affirmed  wUh  costs. 


Bamaley  y.  Lelakd,  appellant. 

(48N.T.fi».) 
EeUl  keeper — liability  to  gueetfor  stolen  property — eenstruetiet^  ^  elaiuta, 

Bj  au  act  of  the  legislature  of  1855,  It  was  proYided  that  **  whenever  th* 
proprietor  or  proprietors  of  anj  hotel  shall  provide  a  safe  in  the  office  of 
such  hotal  or  other  convenient  place  for  the  safe  keeping  of  any  monej, 
jewels  or  ornaments  belonging  to  the  guests  of  such  hotel,  and  shall  notifj 
the  guests  thereof,  bj  posting  a  notice  (stating  the  fact  that  such  safe  is 
provided,  In  which  such  money,  jewnls  or  ornaments  maj  be  deposited)  in 
the  room  or  rooms  occupied  bj  such  guest,  in  a  conspicuous^manner,  and  if 
such  guest  sl^all  neglect  to  deposit  such  money,  jewels  or  ornaments  ia 
such  safe,  the  proprietor  or  proprietors  of  sUch  hotel  shall  not  be  liable  foi 
any  loss  of  such  money,  jewels  or  ornaments,  sustained  by  such  guest,  by 
theft,  or  otherwise/'  In  action  to  recover  the  value  of  a  gold  watch,  with 
the  chain,  seal  and  key  attached,  valued  at  $850,  and  $50  in  money  stolen 
from  the  plaintiff's  room  at  defendant's  hotel,  during  the  night,  held,  tha* 

•  if  the  notice  w^  posted  according  to  law,  and  the  safe  provided,  the  plidfr. 
tiff  could  recover  for  the  property  stolen,  but  not  for  the  money. 

'  Action  by  Ramaley  against  Leland  et  oLy  innkeepers,  to  recover 
fur.  property  stolen  while  plaintiff  was  a  guest  at  defendants'  hoteL 
fh  April,  V867,  plaintiff  was  a  guest  at  the  Metropolitan  Hotel  of 
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New  York,  of  which  the  defendants  were  proprietors,  and  on 
retiring  to  his  room  for  the  night  he  locked  the  door  and  pnt  his 
gold  watch,  chain,  seal  and  key  (valued  at  about  1350),  and  $50 
in  money  under  his  pillow.  During  the  night  the  watch  and 
appendages  and  the  money  were  stolen.  At  the  trial  the  defend.- 
ants  offered  'to  prove  that  a  notice  that  a  safe  was  provided  for 
valuables  waa  posted  in  the  room  of  plaintiff  according  to  the 
law  of  1855»  regulating  the  liabilities  of  innkeepers.  This  evidence 
was  excluded,  and  defendants  excepted.  The  question  of  negligence 
on  the  part  of  both  plaintiff  and  defendants  was  submitted  to  the 
jury.  Verdict  for  plaintiff  for  the  value  of  the  watch,  etc.,  and  the 
money.  The  judgment  on  the  verdict  was  affirmed  at  general  term,, 
whereupon  defendants  ftirther  appealed  to  this  court 

J.  Fitch,  for  appellant. 

J.  y.  and  J.  A.  Balestier,  for  respondent. 

Allen,  J.  The  plaintiff's  claim  was  for  the  value  of  a  gold  watch, 
with  the  chain,  seal  and  key  attached,  found  to  be  worth  $353,  and 
$50  in  money,  stolen  from  his  room,  at  the  defendants'  hotel 
during  the  night  of  April  9,  1867,  and  the  recovery  was  for  the 
money,  as  well  as  the  watch.  The  defendants  were  exonerated  from 
liability  for  the  money,  if  they  had  provided  a  safe  in  the  office  of 
the  hotel  for  the  safe  keeping  of  money,  jewels  and  ornaments,  and 
a  notice  stating  the  fact  was  conspicuously  posted  in  the  room  occu- 
pied by  the  plaintiff.  Laws  of  1855,  ch.  421 ;  Hyatt  v.  Taylor,  42 
N.  Y.  258.  The  judge,  therefore,  erred  in  the  exclusion  of  the  evi- 
dence offered,  to  prove  the  fact  that  the  notice  prescribed  by  the  act 
was  posted  as  required. 

Proof  was  given  that  a  safe  had  been  provided,  and  was  then  in 
the  office  for  the  safe  keeping  of  the  property  of  guests.  If  the  evi- 
dence offered  and  rejected  had  been  admitted,  there  could  have  been 
no  recovery  for  the  money.  The  defendants  were  liable  for  the  other 
property,  under  the  rule  of  the  common  law,  making  innkeepers  the 
absolute  insurers  of  the  property  of  guests.  Hulett  v.  Swifts  33  N^ 
Y.  571. 

The  statute  permits  a  proprietor  of  a  hotel  to  relieve  himself 

from  his  strict  common-law  liability,  in  respect  to  certain  classes  of 

property,  upon  compliance  with  the  pi^scribed  conditions.    But  the 

exemption  is  limited  to  the  particular  species  of  property  named,  and 
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being  in  derogation  of  the  common  law,  cannot  be  extended  in  iti 
operation  and  effect  by  doubtful  implication^  so  as  to  include  prop- 
erty not  fairly  within  the  terms  of  the  act  The  rules  of  the  com- 
mon law  touching  the  liability  of  innkeepers,  common  carriers  and 
the  like,  have  not  been  relaxed  by  the  courts  and  are  in  full  force, 
except  as  expressly  changed  by  statute,  or  as  they  may  be  modified 
by  special  contract  By  statute,  the  proprietors  of  hotels  may  pro- 
vide a  place  of  safe  keeping  of  ^^  money,  jewels  or  ornaments  "  belong- 
ing to  guests,  and  by  so  doing,  and  giving  notice  as  directed,  they  are 
not  liable  "  for  such  money,  jewels  or  ornaments,''  by  theft  or  other- 
wise. Certain  property  particularly  valuable  in  itself,  taking  but 
small  space  compared  with  its  value  for  its  safe  keeping,  easy  of  con- 
cealment and  removal,  holding  out  great  temptation  to  the  dishon- 
est, and  not  necessary  to  the  comfort  or  convenience  of  the  guest 
while  in  his  room,  is  made  the  subject  of  the  statutory  exemption. 
Property  of  a  different  description,  including  all  that  which  is  use- 
ful or  necessary  to  the  comfort  and  convenience  of  the  guest,  that 
which  is  usually  carried  and  worn  as  a  part  of  the  ordinary  apparel 
and  outfit,  or  is  ordinarily  used,  and  is  convenient  for  use,  by  traveler 
ers  as  well  in  as  out  of  their  rooms,  is  left,  as  before  the  statute,  at 
the  risk  of  the  innkeeper.  The  words  of  the  statute  must  be  taken 
in  their  ordinary  sense,  in  the  absence  of  any  indication  that  they 
were  used,  either  in  a  technical  sense  or  a  sense  other  than  that 
in  which  they  ai\3  popularly  used.  A  watch  is  neither  a  jewel  or 
ornament,  as  these  words  are  used  and  understood,  either  in  common 
parlance  or  by  lexicographers.  It  is  not  used  or  carried  as  a  jewel 
or  ornament,  but  as  a  time-piece  or  chronometer,  an  article  of  ordi- 
nary wear  by  most  travelers  of  every  class,  and  of  daily  and  hourly 
use  by  all.  It  is  as  useful  and  necessary  to  the  guest  in  his  room  as 
out  of  it,  in  the  night  as  the  day-time.  It  is  carried  for  use  and  con- 
venience and  not  for  ornament  But  it  is  enough  that  it  is  neither 
a  jewel  or  omament^n  any  sense  in  which  these  words  have  ever 
been  used.  The  question  of  negligence,  and  whether  the  plaintiff 
could  and  did  bolt  his  door,  were  properly  submitted  to  and  passed 
upon  by  the  jury. 

Judgment  should  be  reversed  and  new  trial  granted,  costs  to 
abide  event,  unless  plaintiff  within  twenty  days  stipulates  to  deduct 
$50.96  from  the  verdict ;  in  that  case  judgment  affirme4  for  the  : 
due,  without  costs  to  either  party  in  this  court 

All  th^  judges  concurring,  judgment  oi*dered  accordingl/. 
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Bbookmak  et  al,  appellants^  y.  Hammtll  ei  dL 

(ttN.T.tti.) 
OomtiitMofMl  lam^^mairiHime  demandt^'SkUe  lien  Imot 

The  plalntUA  attached  a  aea-going  Tesael  under  the  New  Tork  law  (chai». 
482,  laws  of  IWH)  upon  a  claim  for  wharfage.  Held,  that  a  demand  for 
wharfage  being  a  maritime  demand,  cognisable  In  the  courts  of  admiraltj, 
a^  State  statute  attempting  to  confer  a  lemedj  for  such  a  demand  by  pro> 
ceedings  in  r§m  is  void. 

Any  State  law  which  attempts  to  pmride  for  the  enforcement  of  a  maritime 
daim  or  contract  by  any  but  a  common-law  remedy  infringes  upon  the  ex- 
dusive  Jurisdiction  of  the  fedeiml  courts,  and  is  a  clear  Tiolation  of  the  fed- 
eral compact. 

But  in  so  far  as  the  State  laws  create  liens  and  proyide  remedies  for  dalms  not 
maritime,  orer  wliich  the  courts  of  admiralty  have  no  Jurisdiction,  they 
ate  valid  and  operative. 

Appeal  from  judgment  of  general  term  of  supreme  court  in  first 
judicial  district^  reversing  judgment  in  faTor  of  plaintiff  on  Terdict 
of  jury. 

Action  upon  bond  given  to  discharge  a  vessel  firom  an  attach- 
ment issued  under  the  provision  of  chapter  482  of  the  laws  of  1862, 
entitled  ^*  An  act  to  provide  for  the  collection  of  demands  against 
ships  and  vessels.'^  The  vessel  attached  was  a  sea-going  or  oceap 
bound  vesseL 

The  cases  in  which,  under  the  act  in  question,  a  lien  is  allowed 
are  (with  a  single  exception,  relating  to  collisions  caused  by  negli- 
gence) set  forth  in  the  first  section,  which  is  as  follows : 

Sec.  1.  Whenever  a  debt  amounting  to  fifty  dollars  or  upward  as  to  a 
sea-going  or  ocean  bound  vessel,  or  amounting  to  fifteen  dollars  or  upward  as 
to  any  other  vessel,  shall  be  contracted  by  the  master,  owner,  charterer,  builder 
or  consignee  of  any  ship  or  vessel,  or  the  agent  of  either  of  them,  within 
this  State,  for  either  of  the  following  purposes : 

1.  On  account  of  work  done  or  materials  or  other  articles  furnished  in  this 
State  for  or  toward  the  building,  repairing,  fitting,  furnishing  cr  equipping 
such  ship  or  vessel ; 

2.  For  such  provisions  and  stores  furnished  within  this  State  as  may  be  fit 
and  proper  for  the  use  of  such  vessel,  at  the  time  when  the  same  wert 
fnnished; 
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8.  On  account  of  the  wharfage  and  expenses  of  keeping  sndi  yeasel  ift 
port,  including  the  expense  incurred  in  employing  persons  to  watch  her; 

4.  On  account  of  loading  or  unloading,  or  for  advances  made  for  the  porpooe 
of  procuring  necessaries  for  such  ship  or  yesselfOr  for  the  insurance  thereof ; 

5.  Or  whenever  a  debt  amounting  to  twenty-five  dollars  or  upwards  shall 
be  contracted  as  aforesaid,  within  this  State,  on  account  of  the  towing  or  pilot- 
ing such  vessel,  or  on  account  of  the  insurance  or  premiums  of  insurance  of 
or  on  such  vessel,  or  her  freight,  such  debt  shall  be  a  lien  upon  such  vesBel. 
hor  tackle,  apparel  and  furniture,  and  shall  be  preferred  to  all  other  liana 
thereon,  except  mariners'  wages." 

The  remaining  sections  indicate  the  procedure  to  be  followed  in 
fecnring  and  enforcing  the  lien* 

E.  Terry 9  for  appellants. 

W.  J.  Foster,  for  respondents. 

Ba?allo,J.  The  principle  upon  which  the  decision  of  thia 
court,  in  the  case  of  Bird  t.  The  Steamboat  Joeephine,  is  founded^ 
appears,  from  the  opinion  of  the  supreme  court  in  the  first  district,, 
in  the  case  of  Ferran  t.  Hoeford,  which  was  followed  in  the  present 
case,  to  have  been  somewhat  misapprehended.  It  is  stated,  in  the 
opinion  referred  to,  that  this  court  decided,  in  the  case  of  The  Joee^ 
phine,  ^^  that  a  statute  passed  by  a  State  legislature,  conferring  the 
right  to  a  lien  on  a  yessel,  and  to  proceed  against  her  by  name, 
whatever  may  be  the  nature  of  the  claim,  is  unconstitutional  and 
Toid  f  and  ^'  that,  if  the  proceeding  is  in  rem,  and  against  the  ves- 
sel by  name,  this  is  conclusive,  and,  per  ee,  shows  that  it  is  one  of 
maritime  jurisdiction,  and  exclusively  within  the  jurisdiction  of  the 
district  courts  of  the  United  States." 

As  this  interpretation  of  the  decision  is  liable  to  mislead,  it  h 
proper  that  it  should  be  corrected. 

By  reference  to  the  opinion  of  Mason,  J.  (39  N.  Y.  25),  it  will  be 
seen  that  the  nature  of  the  claim  is  the  essential  point  upon  which 
the  constitutional  question  turns.  He  says:  ''The  statute  itself  is 
unconstitutional  if  this  is  to  be  regarded  as  a  maritime  contract,  of 
which  a  court  of  admiralty  has  jurisdiction.''  The  form  of  pro- 
ceeding under  the  statute  does  not  and  cannot  determine  whether 
the  claim  which  is  sought  to  be  enforced  thereby  is  or  is  not  mari- 
time in  its  nature.  It  was  necessary  to  examine  the  form  of  pro> 
seeding,  not  for  the  purpose  of  determining  the  character  of  the- 
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claim  but  of  ascertaining  whether  the  attachment  proceeding  was 
or  was  not  a  common-law  remedy ;  for^  unless  it  was  such,  the  sav- 
ing clause  in  the  act  of  1789  did  not  preserve  the  right  to  pursue  it 
in  a  State  tribunal  in  a  maritime  case. 

The  inyalidity  of  these  attachment  laws,  when  employed  to  en- 
force maritime  claims,  does  not  result  merely  from  the  form  of  pro- 
ceeding which  they  prescribe,  but  from  the  fact  that  the  States 
have,  by  the  constitution,  granted  to  the  judicial  department  of  the 
federal  government  jurisdiction  in  all  cases  of  admindty  and  mari- 
time jurisdiction,  and  that  congress  (as  it  had  power  to  do)  has, 
by  the  act  of  1789  (1  Stat,  at  Large,  p.  76,  §  9),  declared  the  federal 
jurisdiction  in  civil  causes  of  that  character  exclusive,  and  vested 
in  the  district  courts  of  the  United  States.  This  act  absolutely  di- 
vests the  State  tribunals  of  jurisdiction  to  enforce  maritime  claims 
or  contracts,  subject  only  to  the  proviso  which  saves  to  suitors  the 
right  in  such  cases  to  pursue  in  the  State  courts  such  common-law 
remedies  as  the  common  law  is  competent  to  give. 

It  is  impossible  to  escape  the  conclusion  that  any  State  law  which 
attempts  to  provide  for  the  enforcement  of  a  maritime  claim  or  con- 
tract by  any  but  a  common-law  remedy  infringes  upon  the  exclusive 
jurisdiction  of  the  federal  courts  over  that  class  of  cases,  and  is  as 
clear  a  violation  of  the  federal  compact  as  would  be  a  law  providing 
for  the  enforcement  by  State  tribunals  of  the  rights  of  patentees  or 
any  other  description  of  claims  exclusively  cognizable  in  the  courts 
of  the  United  States.  But  it  is  equally  plain,  that,  as  to  claims,  not 
in  their  nature  maritime,  against  the  owners  of  vessels,  the  State 
jurisdiction  is  unimpaired,  and  that,  consequently,  the  act  of  1789 
imposes  no  restriction  upon  the  power  of  the  States  to  prescribe 
such  forms  of  proceeding  for  their  collection  as  they  may  deem  ap- 
propriate. Nor  are  ships  and  vessels,  when  within  the  territorial 
jurisdiction  of  the  States,  in  any  manner  exempted  from  the  opera- 
tion of  their  laws  for  the  collection  of  claims,  or  the  creation  or  en- 
forcement of  liens,  not  founded  upon  maritime  contracts  or  torts. 

To  test  the  validity  of  these  attachment  laws,  in  their  operation 
upon  particular  cases,  two  questions  must  be  determined.  First : 
Is  the  claim  of  the  attaching  creditor,  to  enforce  which  the  statute 
undertakes  to  give  a  lien  and  attachment,  a  maritime  claimy  cogniz- 
able in  the  courts  of  admiralty  ?  Secondly :  Is  the  remedy  given  by 
the  State  law  one  which  the  common  law  did  not  give  ?  An  answer 
to  either  of  them  in  tde  negative  leaves  their  jurisdiction  unaffecte<l 
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It  follows,  that,  in  so  far  as  these  State  laws  create  liens  aud  pro- 
vide remedies  for  claims  not  maritime,  and  over  which  the  onurts 
of  admiralty  consequently  have  no  jurisdiction,  they  are  perft^ctly 
valid  and  operative. 

We  held,  in  the  case  of  Sheppard  v.  Steels^  decided  in  October, 
1870  {ante,  p.  52),  that  the  cliJm  of  the  builder  of  a  vessel  could  be 
enforced  pursuant  to  the  State  attachment  law  of  1862,  for  the 
reason  that  a  contract  for  the  building  of  a  vessel  had  been  held  by 
the  supreme  court  of  the  United  States  not  to  be  a  maritime  eon- 
tract  ;  but  a  contract  *^  made  on  land,  to  be  performed  on  land,"  and 
over  which  the  courts  of  admiralty  could  not  exercise  jurisdiction 
in  any  form.  PeopUfs  Ferry  Co.  v.  Beers,  20  How.  393, 402.  So,  also^ 
in  cases  of  repairs  and  supplies  furnished  to  vessels  engaged  wb*  l!y  in 
running  between  different  points  within  the  same  State.  Magnire 
V.  Card,  21  How.  248.  And,  in  cases  of  contracts  for  transportation 
on  the  lakes,  from  one  point  to  another,  within  the  same  State  (AUen 
V.  Newberry,  21  How.  [U.  S.]  245),  the  same  high  tribunal  decided 
that  the  contract  was  not  maritime,  and  that  the  federal  courts  were 
therefore  entirely  without  jurisdiction  therein.  If  so,  they  could 
not  proceed  either  against  the  vessel  in  rem,  or  the  owner  inper^ 
ionam  ;  and  no  State  law  could  confer  such  power  upon  them.  A  nd 
those  cases  refute  the  idea  which  at  one  time  prevailed,  that  the  laws 
of  the  States  giving  liens  could  afford  a  foundation  for  proceedings 
in  admiralty.  The  exercise  by  the  States,  therefore,  of  jurisdiction 
in  that  class  of  cases,  under  any  form  of  proceeding  whatever,  could 
not  come  in  conflict  with  the  powers  of  the  federal  judiciary,  for  it 
had  none.  It  is  true  the  doctrine  of  the  cases  of  AUeuY.  Newberry 
and  Maguire  v.  Card  has  been  since  denied  in  the  case  of  The  Bel' 
fast,  7  Wall.  624.  But,  in  so  far  as  those  cases  recognize  jurisdiction 
in  the  States  to  enforce  the  contracts  therein  referred  to  by  any  other 
than  common-law  remedies,  such  recognition  must  be  based  on  the 
supposed  absence  oi  jurisdiction  in  admiralty  over  such  contracts. 

There  is  anothe?  class  of  cases  in  which  the  State  laws  are  oi>era- 
tive,  but  for  a  different  reason,  viz.,  claims  against  vessels  navigating 
the  lakes  and  risers  connecting  therewith.  The  jurisdiction  of  the 
States  over  th^^se  cases  is  protected  by  the  act  of  congress  of  Febru- 
ary 26,  1845  firhich  expressly  saves  to  suitors  not  only  their  concur- 
rect  remei^ies  at  common  law,  but  also  any  concurrent  remedy  which 
may  Ix)  given  therein  by  the  State  laws  where  the  vessel  is  em* 
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The  point  chiefly  discussed  in  the  case  of  The  Josephine  was  not 
Che  exclusive  character  of  the  original  jurisdiction  of  the  district 
courts  over  claims  of  a  maritime  nature ;  for  that  was  conceded  to 
be  established  by  the  cases  of  Tlie  Moses  TayloTy  4  Wall.  411,  and 
Hhie  V.  TrevoTy  id.  555.  But  an  endeavor  was  made  to  distinguish 
the  case  of  Tlie  Josephine  from  those  cases,  on  the  ground  that  The 
Josephine  was  attached  for  supplies  furnished  in  her  home  port,  and 
that  the  courts  of  the  United  iStates  did  not  recognize  a  maritime 
lien  for  supplies  to  domestic  vessels. 

The  question  of  maritime  lien,  and  of  the  kind  of  process  which 
the  courts  of  admiralty  would  issue,  was  attempted  to  be  confounded 
with  the  question  of  admiralty  jurisdiction ;  and  various  dicta  which 
had  fallen  from  some  of  the  justices  of  the  supreme  court,  before 
Ihe  critical  examination  given  to  the  jurisdictional  questions  in  the 
cases  of  Tfie  Moses  Taylor  and  Tlie  Mine  had  been  made,  were  cited 
in  support  of  the  proposition  that,  in  maritime  cases  in  which  the 
courts  of  admiralty  refused  process  in  r^m,  the  parties  were  at  liberty 
to  resort  to  State  laws  giving  that  form  of  remedy. 

When  process  in  rem  is  refused  by  the  courts  of  the  United  Statei 
on  the  ground  of  a  want  of  jurisdiction  over  the  cause  of  action,  at 
in  the  ca^es  of  PeopWs  Ferry  Co.  v.  Beers^  Allen  v.  I^twberrt/y  and 
Maguire  v.  Card^  the  correctness  of  the  remark  made  by  Mr.  Justice 
Nelson,  in  the  last-mentioned  case,  to  the  effect  that  such  eases 
must  be  left  to  the  State  tribunals,  cannot  be  questioned.  Nor  can 
there  be  a  doubt  of  the  accuracy  of  the  incidental  remark  of  Mr. 
Justice  Clifford,  in  The  Belfasty  7  Wall.  624,  645,  as  applied  to 
like  cases,  viz.,  that  a  maritime  lien  does  not  arise  for  materials  and 
supplies  furnished  to  a  vessel  in  her  home  port,  and  that  it  is  com- 
petent for  the  States  to  create  liens  therefor,  and  provide  for  their 
enforcement  That  observation  must  be  understood  as  applicable 
to  cases  in  which  the  contract  is  not  maritime,  and  the  admiralty 
courts  codsequently  have  no  jurisdiction ;  for  the  learned  justice 
expressly  states  that  the  cases  to  which  he  refers  fall  within  the 
same  category  with  contracts  for  ship-building,  which,  he  says,  are 
not  maritime  contracts.  He  expressly  denies  the  power  of  the  States 
to  create  or  enforce  maritime  liens  (p.  644).  No  point  as  to  materi- 
als or  supplies  was  involved  in  the  case  of  The  Belfast.  The  attach- 
ment was  on  a  contract  of  aflVeightment,  and  the  State  attachment 
law  was  held  void. 

The  whole  tenor  of  the  opinion  of  the  learned  justice  shows  that 
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be  should  not  be  understood  as  saying  that,  in  a  maritime  case, 
within  the  jurisdiction  of  the  admiralty^  the  States  can  give  a  remedy 
in  renif  for  the  reason  simply  that  it  belongis  to  a  class  of  cases  in 
which  the  courts  of  admiralty  confine  themselves  to  process  in  per- 
sonanu  In  cases  of  materials  or  supplies  furnished  to  vessels 
engaged  in  foreign  commerce,  although  furnished  at  the  home  port, 
no  doubt  can  exist  as  to  the  jurisdiction  of  the  courts  of  admiralty 
of  the  United  States.  Tlie  General  Smith,  4  Wheat  4SS;  The  Si. 
Lawrence^  1  Black,  522.  The  questions  of  lien  and  of  process  in 
rem,  in  such  cases,  have  been  the  subject  of  much  discussion  and  no 
little  confusion.  But  it  has  never  been  questioned  that  the  claims 
of  material  men  for  supplies  to  domestic  vessels  not  engaged  in 
purely  internal  navigation  of  the  waters  of  a  State  are  causes  of 
admiralty  and  maritime  jurisdiction  cognizable  in  some  form  in  the 
courts  of  admiralty. 

No  stronger  assertion  of  such  jurisdiction  can  be  made  than  that 
contained  in  the  rules  which  the  supreme  court  has  fh>m  time  to 
time  adopted,  and  those  now  in  force,  in  respect  to  such  claim& 
That  court  has  heretofore,  by  its  rules,  not  only  asserted  jurisdiction 
in  such  cases,  but  also  the  power  of  issuing  process  in  rem  therein^ 
under  certain  conditions.  And,  since  the  amendment  of  1858 
(which  abolished  the  provision  of  the  rule  of  1844  allowing  process 
in  rem  against  domestic  vessels  for  supplies,  when  the  local  law 
gave  a  lien),  it  has  been  solemnly  adjudged  by  the  supreme  court 
that  that  amendment  was  prospective  merely.  That,  therefore, 
where,  before  the  amendment,  a  libel  in  rem  was  filed  against  a 
domestic  vessel  for  supplies  furnished  in  her  home  port,  the  libelant 
was,  notwithstanding  the  amendment,  entitled  to  a  decree  of  con- 
demnation. It  was  held  in  that  case,  that  the  question  was  one  of 
practice,  not  of  jurisdiction ;  that  the  contract  was  within  the  juris- 
diction of  the  admiralty ;  that  the  supreme  court  had  power,  under 
the  act  of  1842  (5  Stat,  at  large,  518),  to  prescribe  forms  of  proceed- 
ing ;  that  it  was  by  virtue  of  that  authority  that  it  made  the  rule 
of  1844,  allowing  process  in  rem  when  the  local  law  gave  a  lien ; 
that  the  power  to  issue  such  process  was  derived  from  the  inherent 
jurisdiction  of  the  court  and  the  rule,  and  not  from  the  local  law ; 
that  the  amendment  of  the  rule  of  1858  did  not  imply  that  the  court 
had  m  the  interval  become  convinced  that  it  wanted  jurisdiction, 
but  merely  that  various  considerations  made  it  desirable  not  to  per* 
mit  that  particular  form  of  process  in  those  cases;  and  that  the  rule 
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was  amended  in  1858  by  the  same  authority  by  which  it  was  made 
in  1844 ;  and  the  decree  of  condemnation  was  accordingly  sustained. 
The  8t.  Lawrence^  1  Black,  522,  525,  529,  530. 

The  twelfth  mle  in  admiralty,  as  thus  amended,  and  now  in 
force,  provides  that,  in  all  suits  by  material  men  for  s  applies,  etc, 
for  a  foreign  ship,  or  a  ship  in  a  foreign  port,  the  libelant  may  pro- 
ceed either  in  rem  or  in  personam;  but  that  the  like  proceeding  in 
personam^  but  not  in  rem,  shall  apply  to  cases  of  domestic  ships  for 
supplies,  repairs,  or  other  necessaries. 

It  is  self-evident,  that,  unless  a  claim  for  supplies  to  a  domestic 
ship  is  a  civil  cause  of  admiralty  and  maritime  jurisdiction,  the 
federal  courts  of  admiralty  have  no  power  even  to  issue  process  in 
personam.  The  assertion  of  the  power  to  issue  any  sort  of  process 
necessarily  involves  an  assertion  of  jurisdiction  over  the  subject- 
matter  of  the  controversy.  When  the  jurisdiction  exists,  it  is  ex« 
dusive,  subject  only  to  the  proviso;  and  the  exclusive  character  of 
this  jurisdiction  is  not  confined,  by  the  act  of  1789,  to  maritime  lieni^ 
but  extends  to  all  civil  causes  of  admiralty  and  maritime  jurisdic- 
tion. There  are  many  such  causes  where  no  lien  is  given  or  can 
operate,  as,  for  instance,  assaults  on  the  high  seas,  marine  insurance, 
passage-money,  masters'  wages,  etc.;  and  to  these  may  be  added, \ 
cases  of  supplies  to  a  foreign  ship,  where  the  circumstances  indicate 
that  the  credit  was  not  given  to  the  vessel. 

In  >iew  of  the  rules  and  decisions  of  our  own  supreme  court,  it 
is  hardly  necessary  to  refer  to  the  limits  which  have,  firom  time  to 
time,  been  placed  on  the  jurisdiction  of  the  English  courts  of  ad- 
miralty, but  which,  however,  do  not  apply  to  ours  (  Waring  v.  Clarky 
5  How.  441 ;  Bags  of  Linseed,  1  Black,  113),  or  to  the  extensive 
jurisdiction  of  the  courts  of  admiralty  of  continental  Europe, 
which  always  recognized  the  lien  of  material  men  for  supplies  to 
domestic  as  well  as  foreign  vessels.  The  Brig  Nestor,  1  Sum.  79 ;  1 
Bell  Com.  525-527 ;  Ben.  Admiralty,  §§  271,  272.  It  is  sufficient 
to  show  that,  although  our  courts  of  admiralty  may  not  recognize 
such  a  lien,  not  deeming  the  credit  given  to  the  vessel,  they  have 
retained  jurisdiction  over  the  subject  of  these  claims,  and  that 
whatever  restrictions  now  exist  as  to  the  remedy  are  self-imposed  by 
our  own  courts,  and  do  not  arise  fVom  any  lack  of  jurisdiction  over 
the  subject.  In  view  of  the  doctrine  of  the  case  of  The  St.  Law^ 
rencSf  I  can  see  no  want  of  power  in  the  supreme  ccurt,  should  it 
•ee  fit  so  to  do,  to  restore  the  rule  of  1844,  or  to  allow  a  remedy  in 
Vol.  III.— 9? 
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r^»  to  material  men  in  all  cases.  The  English  parliament,  in  1840, 
restored  to  the  admiralty  courts  of  that  nation  their  jurisdiction  in 
cases  of  material  men,  of  which  they  had  been  deprived  for  two 
centuries,  but  limited  it  to  foreign  vessels.  Mc Alexander,  1  Eoh. 
Adm.  293,  295 ;  3  and  4  Vic,  ch.  65.  And,  if  the  necessities  of 
commerce  require  that,  in  this  country,  there  should  be  a  remedy 
in  rem  in  all  cases  of  material  men,  it  is  much  more  appropriate 
that  it  should  be  administered  by  the  couiis  of  admiralty  than  un- 
der the  laws  which  may,  from  time  to  time,  be  in  force  in  the  several 
States,  especially  in  respect  to  vessels  not  engaged  exclusively  in  the 
internal  commerce  of  a  State,  but  which  may  be  subject  to  liabili- 
ties incurred  in  diflTerent  States  or  in  foreign  countries  in  fevor  of 
persons  other  than  the  attaching  creditor. 

But,  whatever  remedies  may  be  aflforded  by  the  courts  of  admiralty 
under  their  rules,  it  is  declared  by  the  highest  federal  tribunal  that 
'  all  State  statutes  which  attempt  to  confer  upon  State  courts  a  rem- 
edy for  marine  torts  or  marine  contracts,  by  proceedings  strictly  in 
rem,  are  void.  The  JSine,  4  Wall.  556 ;  The  Moses  Taylor,  id.  568. 
The  exclusive  character  of  the  jurisdiction  of  the  courts  of  admir- 
alty, when  it  exists,  cannot  be  affected  by  the  question  of  lien  or 
the  form  of  remedy.  In  the  case  of  The  Hine,  the  claim  was  for  a 
marine  tort — a  collision ;  but  there  is  nothing  in  the  reasoning  of 
the  court  from  which  it  could  be  inferred  that  the  judgment  would 
have  been  different  had  the  attachment  been  issued  against  the  ves- 
sel for  an  assault  on  the  high  seas  by  the  master  on  one  of  his  crew ; 
yet,  by  a  provision  of  the  twelfth  rule,  process  in  personam  only 
could  issue  in  such  a  case. 

The  claim  in  the  present  case  is  for  wharfage.  In  a  very  recent 
case,  decided  in  the  district  court  of  the  eastern  district  of  New 
York  {Kelsey  v.  The  Kate  Tremaine,  March,  1871),'  in  an  exhaus- 
tive opinion  by  Benedict,  J.,  it  is  shown  that  from  a  very  early 
period  wharfage  demands  have  been  treated  as  one  class  of  well* 
recognized  maritime  demands,  regulated  by  maritime  codes,  and 
enforced  by  maritime  courts;  that  in  the  colonial  vice-admiralty 
court  of  the  province  of  Massachusetts  there  is  a  record  of  an  action 
in  rem,  \jo  recover  wharfage;  that  wharfiage  was  recognized  as  a 
maritime  demand  by  Judge  Story  in  Ex  parte  Lewis,  2  Oall,  483 ; 
by  Judge  Ware  in  the  case  of  The  Phaibe,  Ware,  360,  and  in  the 
case  of  The  McDonough,  Oilp.  103 ;  and  by  the  supreme  oourt  in 
the  case  ot  The  SU  Jago  de  Cuba,  9  Wheat  418. 
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It  was  farther  held  by  the  learned  court  in  the  case  of  The  Kate 
Treniaine,  that  wharfage  was  a  lien  upon  the  vessel,  which  might  be 
enforced  by  process  in  rem,  notwithstanding  that  the  boat  was  a 
domestic  vessel,  her  owner  residing  in  Ne\7  York,  where  the  debt 
was  contracted,  and  notwithstanding  the  twelfth  lule,  that  the  con- 
tract being  maritime,  the  right  to  process  in  rem  followed  of  course, 
and  was  denied  only  to  material  men,  and  that  a  wharfinger  did  not 
come  under  that  designation. 

Independently  of  that  position,  however,  the  demand  for  wharf- 
age being  a  maritime  demand,  cognizable  in  the  admiralty,  the  case 
falls  clearly  within  the  decision  in  the  case  of  The  Josephine,  whether 
the  district  courts  are  authorized  to  issue  process  in  rem,  or  only  in 
personam^  for  its  collection.  The  admiralty  jurisdiction  in  this  class 
of  cases  is  altogether  independent  of  the  doctrine  of  liens.  Per 
Stoby,  J.,  2  Gall,  485. 

It  is  insisted,  however,  that  the  reversal  of  the  judgment  was  erro- 
neous, for  the  reason  that  no  question  as  to  the  jurisdiction  to  issue 
the  warrant  of  attachment  was  properly  before  the  general  tenn. 
No  such  question  was  raised  at  the  trial,  and  there  is  no  exception 
in  the  case  under  which  it  could  be  presented  for  adjudication  on 
appeal  On  a  motion  for  a  new  trial  the  point  could  have  been  con- 
sidered without  any  exception^  but  such  a  motion  must  be  made  to 
the  special  term  in  the  first  instance.  Code,  §  265.  No  such  motion 
was  made,  but  an  appeal  from  the  judgment  was  taken  directly  to 
the  general  term ;  and  it  is  claimed  that  on  such  an  appeal  the  court 
could  only  review  exceptions  taken  at  the  trial 

The  answer  to  this  objection  is,  that  the  appeal  brings  up  the 
judgment  roll  as  well  as  tike  exceptions;  and  if  it  appear  in  the  face 
of  this  record,  either  that  the  court  had  no  jurisdiction  of  the  sub- 
ject of  the  action,  or  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  this  is  error,  for  which  the  judgment 
should  be  reversed^  unless  the  error  is  such  as  might  be  cured  by 
amendment,  or  by  conforming  the  allegations  of  the  complaint  to 
the  facts  proved.    Code,  §  173. 

The  record  does  not  disclose  any  want  of  jurisdiction  of  the  sub- 
ject-matter of  this  action,  which  is  brought  upon  a  bond.  The 
qnestion  of  jurisdiction  affects  merely  the  validity  of  the  bond;  but 
the  facts  stated  in  the  case  conclusively  show  that  the  bond  was  void, 
oaviug  been  taken  by  a  public  officer  in  a  void  proceeding,  and  thai 
Qo  action  can  bo  maintained  upon  it    This  difficulty  could  not  be 
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obyiated  by  any  amendment  or  proof,  and  was  snffioient  ground  for 
the  reversal  of  the  judgment  by  the  court  at  general  term. 

As  the  objection  to  the  yalidity  of  the  bond  cannot  be  obviated,  a 
new  trial  would  be  of  no  avails  and  the  final  judgment  of  reversal 
must  therefore  be  affirmed  with  costs. 

Judgment  affirmed. 


Fbasbb  v.  Fbsemak,  appellant 

(48  N.T.sas.) 

LiabUUy  of  fMuUrfor  wWful  injuriei  inJUeted  iy  mtwmiI. 

A.  was  tbe  owner  of  certain  premises  which  he  leased  to  B.  Snbseqnentlj  ^ 
and  his  servant,  C,  attempted  to  enter  apon  the  premises  by  force,  and,  in 
the  conflict  which  ensued,  C.  shot  B.,  who  soon  afterward  died  of  the  wound. 
In  a  dvii  action  bj  the  representatives  of  B.  to  recover,  under  the  statute, 
damages  for  the  wrongful  killing  of  their  intestate,  the  Judge  refused  to 
charge  that,  ''if  the  jury  believe  that  C.  fired  the  shot  which  caused  B.'i 
death,  with  the  premeditated  design  to  effect  his  death,  A.  is  not  liable  for 
his  act."    Held,  error.    Church,  Ch.  J.,  and  Folqeb,  J.,  diuentiente. 

Action  by  Gesrina  Eraser  and  George  G.  Bingham^  administratix 
and  administrator  of  James  L.  Eraser,  against  Freeman,  Byan  and 
Mullady  for  damages  for  causing  the  death  of  the  plaintiff's  intes- 
tate, Freeman  alone  defending.  In  1864  Freeman  was  the  owner 
of  certain  premises,  a  part  of  which  he  leased  to  James  L.  Eraser  to 
be  used  as  a  restaurant  In  1866  Mullady  and  Byan  were  directed 
by  one  of  the  firm,  of  which  Ei*eeman  was  a  member,  to  peiform 
some  work  in  the  basement  of  the  said  premises.  Some  difficulty 
was  had  with  Eraser,  and  Freeman  came  to  assist  Mullady  and 
Byan  in  obtaining  access  to  the  basement  through  the  restaurant. 
The  door  leading  from  the  restaurant  into  the  basement  was  locked 
and  Freeman  attempted  to  break  it  open  with  a  crowbar,  in  which 
he  was  resisted  by  Eraser  and  his  bar-tender ;  whereupon  Mullady 
shot  Eraser,  who  died  the  next  day  from  the  eflfect  of  the  wound. 

At  the  trial  the  judge  was  requested  to  charge  (among  othef 
things)  that  '^  if  the  jury  believe  that  Mullady  fired  tiie  pistol  shot 
which  caused  Eraser's  death,  with  tl^e  premeditated  design  to  efifect 
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his  death,  the  defendant  Freeman  is  not  liable  for  his  aet^'  The 
ooort  refused  so  to  charge  and  defendant  excepted.  Verdict  for 
plaintiff  for  15,000,  whereupon  defendant  Freeman  appealed  to  the 
general  term.  The  judgment  was  affirmed^  and  the  defendant 
farther  appealed  to  this  court 

J.  H.  Reynolds^  for  appellant 

Chauncey  Sliaffer,  for  respondent 

Allbk,  J.  The  exceptions  taken  upon  the  trial  do  not  present 
any  questions  as  to  the  character  or  degree  of  force  which  may  be 
lawfully  exerted  to  obtain  access  to  premises  firom  which  the  rightful 
owner  is  tortiously  and  forcibly  excluded.  It  will  be  assumed,  for 
the  purposes  of  this  appeal,  that  the  defendant  was  a  trespasser, 
seeking  by  force  to  enter  upon  the  premises  in  dispute,  and  that 
Mullady  and  the  other  persons  aiding  him  were  employed  with  a 
design  to  oyeroome  all  opposition,  and  to  use  such  force  as  should 
be  necessary  to  accomplish  the  purpose,  and  that  this  was  illegal, 
and  constituted  the  defendant,  and  those  present  and  assisting  him, 
trespassers  as  against  Fraser,  the  deceased.  There  were  no  excep- 
tions to  the  rulings  of  the  judge  at  the  trial  upon  this  branch  of 
the  case 

Under  such  circimistances  the  defendant,  the  principal,  putting 
the  others  in  motion,  is  answerable  for  all  tiie  necessary  or  legal  and 
natural  consequences  that  ensue,  such  as  might  in  the  ordinary  and 
natural  course  of  events  follow.  To  this  extent  he  must  be  regarded! 
as  intending  all  the  consequences  of  the  proceedings  instituted  andi 
carried  on  by  him.  The  acts  of  the  agent  are  his  acts.  The  law 
holds  that  he  ought  to  have  foreseen  whateyer  results  naturally  or 
necessarily  flow  from  his  unlawful  act,  and  he  will  be  held  liable  for 
all  that  is  done  by  his  agents  in  furtherance  of  the  general  designer 
for  acts  within  the  general  scope  of  the  design,  or  which  legitimately 
and  naturally  result  from  the  purpose.  Addison  on  Torts,  5 ; 
Chiille  T.  Swany  19  Johns.  381.  But  the  principal  is  not  liable  for  the 
malicious  and  willful  act  of  the  servant,  done  without  his  direction 
or  assent  McManus  v.  CricJceity  1  East,  106.  For  the  unauthor*. 
ized,  willftd  or  malicious  act  of  the  agent,  the  principal  is  neve* 
Uable.  Story  on  Agency,  §  456 ;  Wright  v.  Wilcox,  19  Wend.  34a, 
Judge  CowBK,  in  the  case  last  cited>  jsays:  ^A  man  shall  be  pre- 
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Bumed  to  intend  the  ordinary  consequences  of  his  own  acts,  und 
especially  so  far  as  such  consequences  may  be  innocent  of  all  evil 
intention ;  for  these  he  may  be  safely  held  accountable.  But  for 
those  which  are  remote  and  barely  possible  he  is  not  accountable; 
ani;  if  they  be^  at  the  same  time,  criminal^  it  would  be  violating  one 

\  of  the  plainest  principles  of  presumptive  evidence  to  say  that  he 

^  int'^nded  theuL*' 

Upon  the  trials  the  judge  was  requested  to  charge,  as  a  distinct 
proposition,  that  if  the  jury  believed  that  MuUady  fired  the  pistol 
shot  which  caused  Eraser's  death,  with  the  premeditated  design  to 
effect  his  death,  fhe  defendant  Freeman  was  not  liable  for  his  act 
Homicide,  when  perpetrated  "from  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  or  of  any  human  being,'^  is  declared 
to  be  murder  in  the  first  degree,  when  it  is  not  manslaughter  or 
justifiable  homicide.  Laws  of  1862,  ch.  197.  The  request  was  with- 
in the  words  of  the  statute  and  within  the  statutory  definition  of 
murder,  and  there  was  nothing  in  the  form  of  the  request  to  bring 
the  act  within  any  of  the  degrees  of  manslaughter  or  the  descrip- 
tion of  justifiable  homicide.  To  kill  "  with  premeditated  design,'' 
ifl  to  kill  "with  malice  aforethought'* 

The  terms  of  the  request  had  reference  as  well  to  the  common 
law  as  the  statutory  definition  of  murder,  and  the  request  was  in 
effect  that,  if  the  jury  should  find  that  the  killing  was  willful  and 
malicious,  the  defendant  was  not  responsible  for  the  act  People  v. 
Enoch,  13  Wend.  169;  People  v.  WhUey  22  id.  167;  Fitzgerrold  v 
I%e  People,  37  N.  Y.  413.  The  jury  have  not  found  that  the 
defendant  intended  murder  or  the  taking  of  himian  life,  or  that  it 
was  within  the  consequences  of  his  act  in  the  necessary  and  ordinary 
course  of  events,  and  the  case  was  not  submitted  to  them  on  any 
such  theory.  By  the  refusal  to  charge  as  requested,  the  judge  held 
the  defendant  liable  for  the  willful  and  malicious,  as  well  as  crim- 
inal, act  of  Mullady.  There  was  no  qualification  or  limitation  of 
the  responsibility  of  the  defendant  for  the  acts  of  his  agents ;  but 
he  was  declared  chargeable  for  every  thing  that  was  done  by  them« 
whether  in  the  course  of  the  employment,  and  at  the  instigation  of 
the  defendant,  or  of  their  own  volition,  to  effect  their  own  purposes, 
or  to  gratify  their  own  malice.  The  law  does  not  charge  a  master 
for  the  malicious  act  of  the  servant  Vanderbilt  v.  Richmond  T.  Qk, 
2  Comst  479;  Oroft  v.  Alison,  4  B.  &  Aid.  590. 
Willful  murder  was  certainly  a  remote  and  scarcely  possible  resuli 


Digitized  by 


Google 


JANUAKY  TERM,  1871.  743 

Frtaer  y.  Freeman. 

of  the  aotion  of  the  defendant,  and  conld  not  have  been  within  bis 
intent,  so  that  it  could  be  said  that  h^^  perfonned  the  act  by  the 
hands  of  his  seryant,  which  is  the  foundation  of  the  ordinary  liabil- 
ity of  masters  for  the  acts  of  their  servants.  The  request  excluded 
the  idea  that  the  homicide  was  authorized  by  the  defendant  or  com- 
mitted in  the  furtherance  of  his  plans  and  purposes,  or  that  it  was 
within  the  range  of  possibilities  contemplated,  or  which  could  hare 
been  foreseen  by  him. 

The  cause  was  submitted  to  the  jury  upon  the  theory  that  the 
defendant  was  responsible  for  all  the  acts  of  his  servants,  whether 
committed  in  furtherance  of  his  plans  and  purposes,  and  in  pur- 
suance of  his  orders,  or  of  another's,  and  for  purposes  of  their  own. 
This  was  in  violation  of  the  principles  regulating  the  liability  of  a 
master  for  the  acts  of  his  servant  Bacon's  Abr.  ^  Master  and  Serv- 
ant, E.''  As  joint  tort  feasor,  the  individuals  concerned  were  only 
liable  for  the  acts  of  each  other,  committed  in  furtherance  of  the 
common  design,  or  which  they  instigated,  or  in  which  they  took 
part  as  aiders  and  abettors.  Other  questions  are  involved;  but,  as 
a  new  trial  must  be  granted  for  the  reason  stated,  they  will  not  be 
passed  upon.  The  judgment  must  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event 

Obotbb,  Pbokham  and  Rapallo,  JJ.»  conoured. 

Ohitboh,  Ch.  J.,  and  FoLOiBy  J^  were  for  affirmance. 

JMdjfm&9%t  fmmr$$tL 
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▲OCmENT  msuRANca 
See  Ikburakcb,  1. 

ACTION, 
iae  AvonomnER;  National  Baxkbi  Pbomibbobt  Non»8L 

AGENT. 
;  C0VYXB8ION;  DsL  Cbedbrb  Agsht;  PBomiiOBT Ko«m  1. 

AGREEMENT. 

SeeCOMTBACT. 

ASSESSMENT. 
See  CoN8iTruTiONAL  Law,  8, 5,  d. 

A88IONMENT  FOB  BENEFIT  OF  CBBDIT0B8 
See  Bankbuftct,  8. 

ATTACHMENT. 

H.  loaned  numex  to  P.  at  a  iiBiuioaB  rate  of  inieren,  and  after  the  ubqtj  mm 
eonsnmmated,  H.»  with  intent  to  defraud  his  creditors,  conveyed  land,  with- , 
oat  oonsideration,  to  G.,  who,  in  torn,  at  H.*s  request,  conveyed  it  to  J.,  the 
son  of  H.,  also  without  consideration.  Subsequently  P.  sued  H.  for  the 
exeessof  interest,  obtained  a  Judgment,  and  levied  upon  the  land.  There- 
upon J.  oonvejed  it  to  H.,9k  bona  fide  purchaser,for  a  valuable  consideratloiu 
EM,  that  the  pnrchaee-monej  in  J.'s  hands  was  attachable  under  P.'s  Judg- 
ment.   Heath  r.  Page,  5SS. 

See  Bankbuftct,  8. 

AUCTION  SALE. 

k  house  fitted  onlj  with  cold  water  was  advertised  for  sale  at  auction  as  fitted 
with  ''hoi  and  cold  water,"  and  subject  to  exsmination  at  any  time  before 
■ale.  The  mistake  was  announced  by  the  auctioneer  at  the  opening  of  the 
•ale.  The  property  was  sold  to  K.,  who  had  read  the  advertisement,  b<it 
had  not  examined  the  house  nor  heard  the  announcement  as  to  the  mistake 
He  signed  the  agreement  to  comply  with  the  terms  of  sale,  one  of  whidi^  ^ 
•was,  that  the  purchaser  riiould  pay  the  auctioneer  $200  to  bind  the  bargain 
.      Vol.  IIL— 94.  » 
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ftnd  forfeit  tliat  amount  if  he  failed  to  comply  with  the  terms.  At  the  heaid 
of  this  agreement  was  the  advertisement  with  the  words  "  hot  and  "  ermseo. 
On  examining  the  house  and  finding  no  hot  water  fixtures,  K.  refused  to 
complete  the  sale  or  pa^r  the  $200.  In  an  action  bj  the  auctioneer  for  that 
t;iim,hM,  that  the  sale  was  binding,  and  that  the  action  was  properlj 
brought  in  the  name  of  the  auctioneer.    Tlunnpion  t.  KeUjf,  868. 

BAQQA0E. 
8e«  Common  Cabbixb,  1^  li. 

BANKS. 
See  National  Banks. 

BANKRUPTCY. 

1  In  an  action  brought  in  a  State  court,  by  an  assignee  in  bankruptcy  t» 
obtain  control  of  certain  property  of  the  bankrupt  alleged  to  have  been 
fraudulently  conveyed  by  him,  held,  that  the  State  courts  had  concurrent 
jurisdiction  with  the  federal  courts  to  make  a  decree  of  title  and  possession 
of  the  property  sued  for.    Boone  ▼.  Sail,  288. 

8.  The  mere  omission  of  the  name  of  a  creditor  and  his  debt  from  the  schedule 
of  creditors  and  indebtedness  does  not,  in  the  absence  of  design  or  fraud, 
aflbct  the  validity  of  a  discharge  in  bankruptcy,  as  to  sudi  creditor. 
Payne  ▼.  ANe,  816. 

8.  The  sureties  in  an  attachment  bond  are  released  by  the  discharge  in  bank- 
ruptcy of  the  principal  before  judgment  is  rendered  against  him.  lb. 

4  Payment  to  a  bankrupt,  made  after  publication  of  notice  of  warrant  in 
bankruptcy,  as  required  by  section  11  of  the  bankrupt  act,  although  made 
in  good  faith  and  without  knowledge  of  the  bankruptcy,  is  no  protection 
against  the  bankrupt's  assignee.    SUtene  ▼.  IfeehanM  Sa/oinge  Bank,  825. 

5.  A  manufacturer  of  bricks  gave  a  mortgage  upon  bricks  to  secure  an  exist* 
ing  debt  and  future  advances.  The  mortgaged  property  was  subsequently 
sold  and  delivered  with  the  permission  of  the  mortgagees;  and  a  new 
mortgage  was  given  on  other  bricks  expressed  to  be  in  consideration  of  the 
release  of  the  claim  of  the  prior  mortgage.  The  manufacturer  was,  at  the 
time  of  giving  the  new  mortgage,  insolvent  in  fact,  although  he  did  not  file 
his  petition  in  bankruptcy  until  a  month  later.  In  an  action  by  the 
assignees  in  bankruptcy  to  recover  for  the  property  conveyed  under  this  last 
mortgage,  the  jury  found  an  intention  on  the  part  of  the  mortgagor  to  give 
a  preference  to  the  mortgagees,  and  also  that  the  mortgagees  had  reason 
able  cause  to  believe  the  insolvency  and  such  intention  of  the  mortgagor. 
Meld,  that  the  new  mortgage  must  be  regarded  as  a  new  security,  and  not 
a  mere  substitution  of  securities,  and  that  it  was  void  as  against  the 
assignees  in  bankruptcy,  under  the  United  States  bankrupt  act,  section  88i 
Foiihee  V.  Howe,  475. 

6.  In  an  action  on  a  judgment  obtained  in  New  Hampshire,  after  the  defend- 
ant had  been  adjudged  a  bankrupt,  on  a  debt  provable  in  bankruptcy,  a 
eertifieate  of  his  subsequent  discharge  in  bankruptqr  is  no  bar  to  the  a  ?t^o« 
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111  MaBSftchuBetts,  there  being  no  evidenoe  of  a  dlilteMit  law  and  praetiee  ia 
New  Hampehiie.    Bra^i^rd  y.  Biee,  ^BS. 

7.  Pi^yment  of  depoeits,  bj  a  bank,  to  a  bankrupt  at  any  time  after  the  filing 
of  the  petition,  although  made  in  good  faith  and  without  actual  notice  of 
the  proceedings  in  bankruptcy,  will  not  discharge  the  bank  from  liability 
to  the  assignees  for  the  amount  so  paid ;  but  it  must  be  proved  that  the 
deposits  were  the  property  of  the  bankrupt  at  the  time  of  filing  the  petition. 
Majfs  v.  The  Manvfacturerff  NoHonai  Bank,  578. 

6.  A  creditor  of  P.  commenced  an  action  against  him  in  1869.  P.  then  made 
an  assignment  for  the  benefit  of  liis  creditors,  and  subsequently  the  action 
was  prosecuted  to  judgment.  ffM,  that  the  United  States  bankrupt  law 
of  1867  had  no  efiect  upon  the  assignment,  and  tliat  it  was  valid  under  the 
law  of  Pennsylvania  as  against  the  judgment-creditor  who  levied  on  the 
assigned  property  under  his  judgment.    Beck  v.  Parker,  625. 

BETTERMENTa 
See  MmnoiPAL  €k>BFOBATioir,  1. 

BILL  OF  EXCHANOB. 
BeeDBAFT. 

BONA  FIDE  PURCHASEB. 
The  purchaser  of  property,  with  knowledge  in  fact  of  a  prior  unrecorded  con* 
veyance,  is  not  a  bona  fide  purchaser,  without  notice.    Such  knowledge  is 
equivalent  to  registration.    In  the  maUer  of  the  Ineohent  eetaU  of  Cfonvud 
Leiman,  182. 

BREAfeH  OP  COVENANT. 
See  Dbbd;  Restraint  of  Tbads. 

BREACH  OF  PROMISE. 
See  Sbduction. 

BRIDGE. 
1.  A  traveler  was  injured  in  crossing  an  unsound  bridge  on  a  highway  imd 
recovered  damages  from  the  town,  the  present  plaintifft ;  and,  in  an  action 
to  recover  the  amount  of  the  judgment  from  the  defendant,  it  appeared  tliat 
the  bridge  was  built  by  defendant's  grantor  over  an  artificial  channel  dug 
by  him  across  the  highway  for  the  purpose  of  conducting  water  to  his 
mills ;  that  defendant  was  in  possession  of  such  channel  and  mills  by  deeds 
requiring  him  to  keep  the  channel  in  repair,  and  that  repairs  had  been 
made  on  the  bridge  by  defendant's  authority.  Held,  that  defendant  was 
liable.    InhabUants  of  Wobum  v.  Henehaw,  888. 

8.  The  charter  of  the  Pennsylvania  and  Ohio  Canal  Co.  required  it "  to  build 
and  keep  in  good  repair  suitable  and  convenient  bridges  over  the  canaL' 
Ohe  of  the  bridges,  being  defective,  gave  away  while  Q.  was  driving  ovei 
it,  and  he  received  injuries  for  wliich  he  brought  suit.  .  HM,  tliat  the  c 
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panj  wms  liaUe,  •Tan  withoat  evidence  of  actual  or  willful  negligence  €• 
its  part,  and  thai  the  jory,  in  estimating  damages,  properlj  ccmridered  6/t 
jMdn  of  mind  and  body.    Fenniyhania  and  Ohio  Canal  Co,  y.  Oraham,  5#. 

BROKER. 

1.  Where  a  broker  pnrGhaeee  stock,  through  a  correspondent,  in  porsnance  ol 
orders  from  a  costomer,  and  in  the  osoal  mode  of  dealing,  but  the  oertift- 
eates  are  not  called  for  nor  the  stock  paid  for,  the  broker,  after  waiting  a 
reasonable  time,  may  sell,  or  cause  to  be  sold,  the  stock  so  purchased,  on 
notice  to  the  customer,  and  recover  for  the  loss,  if  any,  from  the  customer. 
Booenttoek  ▼.  Tormey,  125. 

8.  The  defendant  employed  a  broker  to  sell  certain  real  estate  for  a  fixed  oom> 
pensation,  advising  him  of  his  titie ;  the  broker  found  a  customer,  and 
brought  him  to  the  defendant,  but  ttO  sale  was  efibcted  on  account  of 
the  defective  condition  of  defendant's  title.  The  property  was  afterward 
sold  by  the  defendant,  at  auction,  to  a  third  person,  and  brought  a  higher 
price  than  the  said  customer  had  once  offered.  BM,  that  the  broker  mm 
entitled  to  no  compensation  on  the  contract  for  services.  Toomb$  v.  Aiem- 
4Md0r,94». 

8.  The  defendant  sent  a  proposal  to  a  brokeir  in  these  words :  "  If  you  0end,of 
cause  to  be  sent  to  me,  by  advertisement  or  otherwise,  any  party  with  whom 
I  may  see  fit  and  proper  to  efieet  a  sale  or  exchange  of  my  real  estate, 
above  described,  I  will  pay  you  the  sum  of  $200."  The  broker  found  a  per 
son  who  proposed  to  purchase  the  property,  but  the  sale  was  not  eflbOed. 
MM  that  the  broker  was  not  entitied  to  compensation.  Walker  t.  Hr 
f  ll,  8881 

CARRIER. 
See  Common  Cabbisr. 

CIVIL  WAR. 
See  Iksubakce,  13, 18. 

COMMERCIAL  INTERCOUESl. 
SeeCoirrRACT8,3. 

COMMISSION. 
See  Bbokkb. 

COliMON  CARRIER. 
L  The  P.  F.  ft  C.  railway  company  received  from  the  plaintiff,  at  Pittsbur|^ 
goods  to  be  transported  to  Hudson,  Wis.,  guarantying  on  its  behalf,  and  in 
behalf  of  the  other  companies  and  carriers  constituting  the  entire  route,  that 
the  through  freight  should  not  exceed  a  certain  sum,  but  expressly  restrict 
ing  its  liability  as  carriers  to  its  own  route.  The  connecting  companies, 
acting  independently  of  each  other,  and  having  no  knowledge  of  the  guar, 
anty,  charged  their  regular  rates,  each  paying  to  the  previous  carAer 
according  to  the. established  custom,  all  back  diarges.    The  goods  wen 
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iiaiiBported  to  Hadson  and  delivered  to  the  defendant,  aa  warehoosenan, 
bj  whom  the  back  charges  for  traniportation  were  paid —  the  sum  exceed- 
ing that  specified  in  the  guaranty.  The  plaintiff  tendered  to  defendant  the 
amount  dne  according  to  the  guaranty  and  demanded  the  possession  of  the 
goods,  wliich  was  refused.  In  an  action  to  recover  possession,  held,  thai 
the  guaranty  was  not  a  "  through  contract ;"  tliat  each  succeeding  carrier 
after  the  first  had  a  right  to  charge  its  usual  rates  and  to  pay  the  osoal 
back  charges,  and  that  the  defendant  had  a  lien  upon  the  goods  for  the  full 
amount  of  the  back  charges  paid  bv  him.  Schneider  y,  Evans,  66. 
t.  It  seems  that  the  remedy  of  the  shipper  in  such  case  is  against  the  oon- 
tracting  company  upon  the  guaranty.  lb* 

5.  In  an  action  against  a  common  carrier  for  injuries  sustained  by  a  passenger, 
an  instruction  allowing  the  jury,  in  estimating  damages,  to  consider  the 
"  character"  of  the  plaintiff,  or  his  "  pain  of  mind,"  aside  and  distinct  from 
^is  bodily  suffering,  is  error.    Jo^ineonY.  Weils,  Fiurgo  d  Co,,  fUS. 

4.  The  death  of  a  passenger  was  caused  by  the  negligence  of  the  servants  of 
a  railroad  company  while  he  was  riding  on  the  railroad  upon  a  free  pass 
indorsed  with  the  agreement  that,  in  consideration  of  its  receipt  by  the  pas- 
senger, he  assumed  all  risk  of  accident  and  injury  to  himself  and  property, 
whether  arising  from  the  negligence  of  the  agents  of  the  company  or  other- 
wise, and  that  the  company  should  not  be  liable  under  any  circumstances, 
and,  in  an  action  by  the  representatives  of  the  deceased,  held,  that  the  con 
tract  was  valid  and  that  no  recovery  could  be  had  against  the  company. 
Kirmey  v.  Central  R,  B,,  265. 

8.  A  declaration  in  an  action  on  contract  alleged  that  the  defendants,  as  com 
mon  carriers,  received  the  plaintiffs'  goods  for  transportation,  and  that  the 
goods  were  injured  while  in  defendants'  custody,  through  the  fault  of  the 
defendants.  The  answer,  after  admitting  the  receipt  of  the  goods  for  trans* 
portation  by  the  defendants  as  common  carriers,  denied  that  the  goods  were 
injured  while  in  their  custody,  or  while  they  were  responsible,  or  by  their 
fault,  and  alleged  that  the  defendants  had  taken  reasonable  care  of  the 
goods  while  in  their  custody,  and  that  they  were  not  responsible  for  the 
injury,  If  any,  because,  by  special  contract,  the  risk  of  injury  had  been 
assumed  by  tho^plaintiflb.  Held,  that  upon  the  pleadings  actual  negligence 
of  the  defendants  might  be  given  in  evidence ;  and  that  the  special  con- 
tract, if  alleged,  would  not  exempt  the  defendants  from  liability  for  ii^uries 
caused  by  their  own  negligence.  School  District  v.  Boston,  Hartford  and 
BrieB,B„tm: 

6.  An  oil  company  shipped  a  quantity  of  oil  by  the  Empire  Transportation  Co., 
under  a  condition,  set  forth  in  the  receipt,  that  the  oil  company  should 
assume  all  risk,  and  the  transportation  company  should  be  released  from 
all  responsibility  for  loss  or  damage.  The  car  containing  the  refined  oil 
was  coupled  in  a  train  to  one  containing  crude  oil,  which  took  fire  from 
sparks  from  the  engine,  and,  on  account  of  a  defect  in  the  coupling,  could 
net  be  separated  from  the  car  of  refined  oil,  and  both  were  consumed. 
ffdd,  that  the  transportation  company  was  liable,  notwithsttoding  the  eoo> 
dition  in  the  receipt.    Empire  Transportation  Co,  v.  Wamsutta  OH  Co.,  515. 

7.  In  Pennsylvania  steam  tow-boats  or  tugs  are  not  common  carriers  as  regards 
•   the  vessels  they  have  in  tow  and  their  cargoes.    Broton  v.  Clegg,  522. 
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6.  When  a  railwajr  car  ia  perfect  in  appearance,  bnt  imperfect  from  Mme 
latent  defect,  which  the  utmost  skill  and  care  could  neither  peroeiye  nor 
provide  against,  the  railway  company  is  not  responsible  for  iiguries  to  * 
passenger  arising  from  the  breaking  of  an  axle  of  the  car  while  running  at 
a  proper  speed  upon  a  well-constructed  road.  Meier  v.  Penneyhania  S.  IL 
Co.,  681. 

(  The  plaintiff  shipped  goods  over  the  defendants'  railroad.  By  a  clause  in 
the  biJ*  of  lading,  the  defendants  were  released  from  liability  "  from  damage 
or  loss  to  any  article  from  or  by  fire  or  explosion  of  any  kind."  The  goodA 
were  destroyed  while  on  one  of  defendants'  trains,  by  fire,  which  caught 
from  a  spark  from  the  engine  of  the  train.  Held,  that  the  defendants  were 
not,  by  the  stipulation  in  the  bill  of  lading,  released  from  liability  for  lose 
arising  from  its  own  negligence.    Steintoay  v.  Erie  JRailtoay,  678. 

10.  It  was  the  duty  of  the  defendant  to  provide  safe  and  proper  machinery 
for  working  its  road,  and  it  was  negligent  if  the  engine  hauling  the  goode 
was,  in  its  construction  and  appliances,  lacking  in  any  thing  which  sound 
rules  required  it  should  have.  lb, 

11.  If  there  was  known  and  in  practical  use  an  apparatus,  which,  if  applied  to 
an  engine,  would  prevent  the  emission  of  sparks,  the  defendant  was  negli- 
gent if  it  did  not  avail  itself  of  such  appliance.  But  it  was  not  bound  to 
use  every  possible  prevention  which  scientific  skill  might  have  suggested, 
nor  to  adopt  an  untried  machine.  lb. 

13.  There  must  not  only  exist  scientific  skill  to  make,  but  there  must  have 
been  in  practical  use,  and  known,  locomotives  consuming  their  own  sparka, 
before  a  railway  company  can  be  charged  with  negligence  in  not  employing 
them.  lb, 

IS  The  plaintiff,  a  passenger  in  a  railway  car,  delivered  to  the  messenger  of  e 
baggage  express  two  checl«)  for  two  packages  of  baggage  which  the  mea- 
stsnger  agreed  to  transport  from  the  railway  terminus  to  another  point,  and 
deliver  to  plaintiff.  At  the  time  of  taking  the  checks,  the  messenger  entered 
tlieir  numbers  on  a  printed  form,  purporting  to  be  a  receipt  containing 
certain  stipulations  limiting  the  company's  liability  and  handed  it  to  the 
plaintiff.  The  car  was  dark,  so  that  it  would  have  been  impossible  to  read 
the  stipulations,  and  plaintiff  did  not  read  them.  The  stipulations  were  in 
small  print,  but  a  direction  to  yread  this  receipt  was  in  conspicuous  print. 
Held,  that  the  plaintiff  was  not  presumed  to  know  the  contents  of  the  ie> 
ceipt,  or  to  assent  to  them.     Blossom  v.  Dodd,  701. 

14.  Checks  for  baggage  are  not  of  the  character  of  bills  of  lading,  and,  like 
instruments,  and  persons  receiving  them,  are  not  presumed  to  know  that  th^ 
oontain  the  terms  upon  which  the  property  is  carried.  lb. 

See  Salb  and  Deliysbt,  l,d. 


CONDITIONAL  SALK 

B.  sold  and  delivered  a  house  car  to  P.,  under  a  bill  of  sale  prorldiag  tiMit 
"  said  H.  reserves  the  right  from  said  car  until  fully  paid,  but  said  P.  tliaU 
have  the  use  of  said  car  from  date ;  should  said  P.  fkil  to  comply  with  thie 
agieement,  said  H.  shall  have  the  right  to  take  said  car  from  said  P.  as  hie 
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properij."  HM,  thftt  it  wms  a  conditionftl  sale,  and  tliat  the  ear  mlgbt  ba 
taken  under  exeeaticm  by  P/s  jndgment  crediion.  Haak  t.  Lh^im^ 
flum,612. 

CONSIDERATION. 
See  CoNTBAGT,  8 ;  Cokvetakcb  ;  Phomissobt  Notb,  4. 

CONSTITUTIONAL  LAW. 

L  Taxation  in  aid  of  railroads  owned  and  operated  by  private  individuals  or 
corporations  ia  unconstitutional,  and  an  act  of  the  legislature  authorizing 
countj  orders  to  be  issued  in  aid  of  a  railroad,  and  taxes  to  be  levied  for  the 
payment  thereof,  on  condition  that  the  consent  of  the  majority  of  the  people 
should  be  manifested  by  ballot,  and  the  railroad  should  be  brought  to  a  spe- 
cified state  of  completion,  is  void.  WhUing  v.  The  Sheboygan  d  JPbnd  du 
LaelLB.  Co.,  80. 

8.  The  act  of  congress  of  March  2, 1867,  in  so  far  as  it  gives  a  non-resident 
plaintiff  the  right  to  remove  a  cause  from  the  State  to  the  federal  courts,  ia 
unoonstitutionaL  (DiZ0K,C.  J.,  dissenting.)  WhUon  v.  The  Chicago  S 
Nortkweatem  B.  B.  Co.,  101. 

8.  The  charter  of  a  dty  conferred  upon  the  city  council  power  to  cause  the 
improvement  of  streets  at  the  cost  of  the  owners  of  lots  fronting  such  im 
provements,  and  provided  that  when  any  street  had  been  pnce  so  improved 
it  should  be  thereafter  kept  in  repair  at  the  expense  of  the  city.  Afterward 
a  new  charter  was  granted  to  the  city,  which  gave  the  council  power  to 
improve  all  streets  by  original  construction  or  re-construction  at  the  ez- 
dnsive  cost  of  adjacent  owners.  Acting  under  this  last  charter  the  council 
caused  a  street,  which  had  been  improved  under  the  first  charter  at  the  cost 
of  the  a^acent  lot  owners,  to  be  re-paved,  and  assessed  the  cost  on  acyacent 
owners.  Held,  that  the  provision  in  the  first  charter,  "that-  after  the  first 
improvement,  repairs  were  to  be  made  at  the  expense  of  the  city,"  was  not 
a  contract,  and  that  therefore  the  second  charter  and  the  proceedings  under 
it  were  constitutional  and  valid.    Bradley  v.  McAtee,  800. 

i.  The  act  of  congress  of  1804,  chapter  178,  section  04,  which  authorizes  per- 
sons who  before  its  enakstment  had  made  contracts  without  other  provision 
therein  for  the  payment  of  duties  subsequently  imposed  on  articles  to  be 
delivered  under  them,  to  recover  from  the  purchaser  a  sum  equivalent  to 
the  duties  so  imposed  if  the  same  had  not  been  previously  paid  by  him,  ia 
constitutional ;  and  such  sum  may  be  sued  for  and  recovered  in  either  a 
federal  or  State  court.    Ammidown  v.  Freeiand,  850.  « 

5.  By  the  statute  of  June,  1868,  chapter  840,  of  Mastochusetts,  entitled  "An  act 
concerning  the  taxing  of  bank  shares,"  it  was  provided  that  the  shares  in 
national  banks  owned  by  non-residents  of  the  commonwealth  shall  be 
assessed  to  the  owners  thereof  in  the  cities  or  towns  where  the  banks  are 
located ;  that  the  rate  of  taxation  shall  be  the  same  as  on  other  moneyed 
capital ;  that  the  value  of  such  stares  shall  be  omitted  from  the  valuation 
upon  which  the  rate  is  to  be  based,  and  that  the  act  shall  "apply  to  taxes 
assessed  and  collected  for  the  present  year  in  the  same  manner  and  to  the 
same  effect  as  if  it  had  been  in  force  on  the  first  day  of  May.*'    HM,  tiiat 
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the  act  wte  not  nnoonstitutional,  either  m  being  in  Tiolation  of  the  asi  of 
oongreas  of  1864,  chapter  106,  section  47,  and  1868,  chaptei  7,  <xr  as  lerying 
a  tax  in  a  disproportional  manner,  or  as  being  retrospectiTO  in  its  opexi^ioiL 
Providence  InetUtUion  y.  Boston,  407. 

6.  An  act  of  the  assemblj  aathorizing  a  street  already  laid  oat  and  in  good 
condition,  to  be  taken  and  improved  for  a  public  drive  or  carriage-wa^r,  and 
providing  that  the  expense  of  the  improvements  be  assessed  upon  the 
property  located  on  the  street  is  unconstitutional,  as  imposing  local  assoos 
ments  for  improvements,  which  are  for  the  general  public  benefit.  (Rbad 
and  Williams,  diesenHente,)    HammeU  v.  Philadelphia,  615. 

7.  By  a  series  of  enactments  the  legislature  of  Pennsylvania  prohibited  the 
floating  of  saw-logs  in  the  Susquehanna  river,  between  the  town  of  Nor- 
thumberland and  the  Maryland  State  line, "  without  the  same  being  rafted 
and  joined  together  or  inclosed  in  boats,  and  under  the  control,  supervision 
and  pilotage  of  men  especially  placed  in  charge  of  the  same,  and  actually 
thereon,"  under  penalty  of  forfeiture.  HM,  that  these  enactments  were  a 
valid  exercise  of  the  police  power  and  the  right  of  eminent  domain,  and 
not  repugnant  to  the  federal  power  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,*'  nor  a  violation  of  a  contract  created 
by  legislation  between  Maryland  and  Pennsylvania,  to  the  efiect  that  the 
Susquehanna  should  be  a  public  highway  to  the  Maryland  line.  Oraig  ▼ 
KUne,  636. 

See  BiABimcs  Ldbn,  2,  8,  4,  5,  6. 

CONTRACTS. 

1.  The  plaintiff  obtained  a  contract  for  building  a  school-house  for  the  district 
of  which  he  was  a  director,  and  took  part  in  the  proceedings  of  the  board 
which  let  the  contract  Held,  that  the  contract  was  void,  on  the  ground 
that  it  was  against  public  policy  to  allow  the  plaintiff,  while  holding  a  fidu- 
ciary relation  to  the  district,  to  place  himself  in  an  antagonistic  position 
and  obtain  the  contract  for  himself  from  the  board  of  which  he  was  a 
member.    PickeU  v.  School  District,  105. 

Id.  A  contract  was  made,  the  consideration  of  which  arose  from  the  following 
transaction :  H.,  of  Kentucky,  drew  and  delivered  to  C,  of  the  same  State, 
an  order  addressed  to  R,  of  Texas,  requesting  him  to  pay  money  in  his 
hands  to  T.,  also  of  Texas.  The  order  was  transmitted  through  the  lines, 
and  executed.  HM,  tluit  this  transaction  was  not  a  violation  of  the  proc- 
lamation of  the  president  of  the  United  States,  of  August  16,  1861,  pro- 
hibiting all  commercial  intercourse  between  the  loyal  and  rebellious  States, 
Kentucky  being  loyal  and  Texas  disloyal,  and  that  the  contract  supported 
by  this  transaction  was  valid.    Haggard  v.  Oonktoright,  207. 

8  T.  and  others  gave  their  promissory  note  to  W.  on  consideration  that  W. 
would  use  his  personal  inflaence  with  a  commanding  general  to  secure  the 
pardon  or  commutation  of  the  sentence  of  T.,who  had  been  arrested  bjthe 
military  authorities  of  the  United  States,  in  1865,  on  the  charge  of  being  a 
guerilla,  tried  at  Louisville,  convicted  and  sentenced  to  death.  In  an 
action  on  the  note,  AeM,  that  the  consideration  was  valid,  on  the  gr>und  that 
the  military  courts  had  no  jurisdiction  of  the  person  convicted  Tkamp 
eonv,  Wharton,  dOO. 
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4.  The  plaintiff  brooght  an  action  against  the  defendant,  an  executor,  tm 
money  had  and  received  to  plaintiff's  ose  by  defendant's  testator,  onder  an 
agreement  made  between  plaintiff,  the  testator,  and  another,  to  operate  in 
stock  for  the  porpose  of  making  a  "  comer,"  the  money  to  be  expended  by 
the  testator.  jBeM,  that  the  agreement  was  illegal  and  fraudulent,  and 
that  the  plaintiff  could  not  recover  for  any  sums  actually  expended  by  the 
testator  in  the  execution  of  the  purposes  of  the  agreement,  although  a 
recovery  might  be  had  for  sums  received  but  not  thus  actually  expended. 
8amp9on  v.  Shaw,  827. 

6.  By  a  statute  of  the  State,  the  board  of  auditors  of  the  town  of  0.  were 
authorised  to  receive  sealed  proposals  for  the  collection  of  town  taxes,  and 
to  award  such  collection  to  the  person  offering  the  most  favorable  terms. 
The  plaintiff  and  defendant  both  made  proposals.  At  the  time  of  doing  so 
they  made  an  agreement,  that  if  either  obtained  the  award,  he  would  share 
the  profits  equally  with  the  other.  The  defendant  obtained  the  acward  and 
made  certain  profits.  ITeld,  that  the  agreement  was  contrary  to  public  pol- 
icy, and  the  plaintiff  was  not  entitled  to  recover  the  stipulated  share  of 
the  profits.    Atehe$(m  v.  Mallon,  678. 

6.  The  plaintiff,  defendant,  and  two  other  parties,  one  of  whom  was  an  engi- 
neer in  the  employment  of  the  State,  upon  the  canals,  entered  into  an  agre^ 
ment  in  the  nature  of  a  copartnership,  to  put  in  a  bid  for  certain  canal  work. 
This  agreement  was  forbidden  by  statute.  The  bid  was  put  in,  but  before 
it  was  awarded,  one  H.,  who  was  a  higher  bidder  for  the  same  work, 
purchased  the  bid  for  $400,  giving  his  note  therefor.  It  was  afterward 
arranged  that  the  plaintiff  should  collect  the  note,  and  that  each  of  the  par- 
ties interested  should  receive  $100  of  the  proceeds.  Defendant  was  not  paid, 
MUd,  that  the  original  agreement  of  partnership  being  illegal  the  defendant 
eould  not  enforce  any  of  its  unexecuted  provisions,  one  of  which  was  to 
divide  the  $400.  That  the  express  agreement  made  for  the  collection  of 
the  note  and  the  division  of  the  money  will  not  be  enforced,  it  being  only 
a  promise  to  carry  out  the  unexecuted  provisions  of  the  contract  of  partner- 
ship.    Wooduxnih  v.  Bennett,  706. 

See  Common  Cabrieb,  1,5,6,9 ;  Gonstitutiokal  Law,  4 ;  CoRPORATioirB,  1 ; 
Gold  Contbacts;  Infaittb;  Lobd's  Day;  Besbllioh;  Rbstbaiiit  ov 
Tbadb.    • 

CONTRIBUTORY  NEGLIOENCB. 
See  NBQLiaBNCE,  2, 5, 7 ;  Railboad  Compaht. 

CONVERSION. 

Certain  ooupons  of  United  States  bonds,  belonging  to  S.,  had  been  stolen  from 
him,  and  delivered  by  one  who  received  them  from  the  thief  to  H.,  and  bj 
him,  acting  as  agent  and  in  good  faith  without  gross  negligence,  sold  and 
turned  into  money,  which  he  paid  to  the  person  from  whom  Le  received 
thenL  Eeld,  that  H.  was  not  liable  to  S.  for  their  conversion.  Spo^im'  v. 
Sctmee,  491. 

See  Husband  and  WcrSp  8. 
Vol.  in.— 96 
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CONVEYANCE. 

1.  The  defendant  made  a  con^ejance  of  land  to  the  plaintiff,  not  actoallj 
incladlng  a  certain  lot  of  seventeen  acres,  which  defendant  had  represented 
and  plaintiff  had  been  led  to  belieye  to  be  covered  by  the  deed.  By  a  pro- 
viso in  the  deed,  plaintiff  assumed  the  burden  of  maintaining  a  line  fence, 
being  induced  to  consent  to  the  proviso  by  false  representations  of  the 
defendant  in  regard  to  the  amount  of  fence  which  his  neighbors  wou3d  be 
obliged  to  maintain.  Part  of  the  purchase-monej  for  the  land  was  paid  Ift 
government  bonds,  the  defendant  agreeing  to  take  them  at  par  and  paj  the 
interest  and  premium,  and  there  was  a  considerable  sum  due  to  the  plaintifl 
thereon.  By  a  bill  in  equity  the  plaintiff  prayed  that  the  defendant  be 
compelled  to  convey  the^additional  seventeen  acres,  to  release  plaintiff  from 
the  proviso  and  to  pay  the  amount  due  on  the  bonds.  Held,  that  the  con- 
veyance prayed  for  could  not  be  decreed ;  that  the  remedy  relating  to  the 
proviso  and  to  the  bonds  was  adequate  at  law ;  and  that,  as  the  plaintiff 
did  not  offer  to  rescind  the  whole  contract,  there  was  no  remedy  in  equity. 
QloM  V.  HvJh&rt,  418. 

S.  The  plaintiff,  owning  a  piece  of  wild  land,  told  the  defendants  that  the 
premises  should  be  theirs  as  long  as  they  lived,  and  put  them  in  possession 
of  the  same.  The  defendants  occupied  the  premises  for  a  number  of  years, 
and  made  extensive  improvements  upon  them.  HM,  thai  the  ezpendituree 
made  upon  permanent  improvements  constituted,  in  equity,  a  oonsideration 
for  the  promise  of  the  plaintiff,  and  that  the  performance  of  the  promise, 
although  by  parol,  could  be  enforced  in  equity,  and  that  an  action  of  eject- 
ment would  not  lie  against  defendants  in  possession.  Freemofn  y.  Fremk/Gmt 
667. 

CORPORATION. 

1.  A  banking  corporation  was  instituted  under  a  statute  which  pioYlded  that 
no  director  or  other  officer  of  the  bank  should  borrow  any  money  from  the 
bank,  under  penalty  of  fine  and  imprisonment.  The  president  of  the  bank, 
who  was  also  a  director,  borrowed  a  large  sum  of  money  from  the  bank^ 
and  afterward  made  an  assignment  of  his  property  for  the  benefit  of  his 
creditors,  and,  on  an  appeal  from  an  order  allowing  the  claim  of  the  bank 
under  the  loan,  hdd,  that  the  contract  arising  from  the  loan  was  enforcible, 
though  prohibited  by  statute,  and  that  the  Hen  of  the  bank  on  property  in 
the  hands  of  the  assignee  was  good  to  the  extent  of  the  loan.  Leat&r  y 
Hawvrd  Bank,  211. 

2.  Some  of  the  stockholders  of  a  manufacturing  company  transferred  four 
hundred  shared  to  C,  to  be  held  by  him  "  for  the  benefit  of  the  corporation,' 
and,  at  an  election  of  officers,  C.  voted  on  these  four  hundred  shares,  where- 
upon the  election  was  claimed  by  the  persons  having  the  highest  number 
of  yotes.  EM,  that  a  mandamps  would  issue  to  compel  the  surrender  of 
the  offices  to  the  persons  having  the  highest  number  of  yotes,  after  exdud* 
ing  the  four  hundred.    Am&rican  Bailwajf  Frog  Co,  y.  Hofoen^  877. 

gee  BymxBrcB;  PmfAx;rT;  Tbanbfbb  of  Causes;  Pbokibsobt  Naci»  1  t 

COSTS, 
let  iHiOLymiT  BStr atb. 
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DAMAGES. 
See CoMMQK Cabbisb, 8;  Sbduction,  1 ;  Vsnimb  ajxd  Ymsoam, 

DAMNUM  ABSQUE  INJURIA. 
See  MuNiciFAii  Corporations,  9. 

DEDICATION. 
See  Highway,  1. 

DEED. 

1  A  grantee  under  a  conveyance  with  a  restriction  that  none  but  a  dwelling* 
house  shall  be  erected  on  the  premises,  and  that  the  "  building,  when 
erected,  is  not  to  be  occupied  for  the  purpose  of  carrying  on  any  offensive 
trade  or  dilling  whatever,"  cannot  use  a  part  of  a  dwelling,  so  erected,  aa  a 
grocery  store.    Dorr  v.  HarraJian,  898. 

%.  A  deed  of  land,  reciting  a  pecuniary  consideration,  and  to  take  effect  after 
the  decease  of  the  grantor,  upon  condition  of  x^rtain  services  to  be  rendered 
him,  may  be  maintained  as  a  covenant  to  stand  seized  to  the  grantee's  ase» 
notwithstanding  the  absence  of  the  relation  of  blood  or  marriage  between 
the  grantor  and  grantee.    Trirfton  v.  Hatoes,  494. 

See  CONYETAUCB. 

DEL  CREDERE  AGENT. 
A  dd  cred&re  agent  collected  a  bill  of  goods  due  his  principals  from  a  ene- 
tomer,  and  placed  the  amount  to  his  own  account  with  his  bankers,  and 
purchased  of  them  a  gold  draft,  which  he  caused  to  be  made  payable  to  hii 
own  order  without  reference  to  his  character  as  agent,  and,  after  indorsing 
it  to  his  prindpals  or  their  order,  transmitted  it  to  them  in  payment  not 
only  of  l^e  price  of  the  goods  sold  to  the  customer,  but  also  of  a  balance 
due  from  himself.  The  draft  was  dishonored  and  returned  to  the  agent 
who  treated  the  loss  as  his  own  and  promised  to  send  another  draft,  and  in 
the  mean  time  unsuccessfully  solicited  payment  of  the  draft  from  the 
drawers  to  himself  and  then  caused  himself  to  be  made  a  preferred  credi 
tor  of  the  drawers,  who  had  failed.  In  an  action  by  the  principals  against 
the  agent,  to  recover  the  amount  of  the  draft,  held : 

1.  That  the  contract  resulting  from  the  del  credere  tharacter  of  the  agent 
was  not  entirely  discharged  in  the  payment  of  the  money  by  the  customer 
to  the  agent. 

2.  That  the  agent  was  further  liable,  after  the  receipt  of  the  money  either 
by  virtue  of  the  del  credere  commission,  or  1^  Us  indorsement  of  the 
draft,  although  he  had  used  ordinary  diligence  in  transmitting  the  money. 

8.  That  the  promise  of  the  agent  to  assume  the  debt  after  the  dishonor  of 
the  draft  was  not  valid  unless  he  had  full  knowledge  of  the  neglect  of 
his  principals  in  making  demand,  and  in  giving  notice  of  tlie  dishonor  of 
the  draft. 

The  relation  ot  %  del  credere  agent  to  his  principal  is  that  of  debtor  and 
creditor,  and  he  is  bound  absolutely  to  see  that  his  principal  is  paid. 
Lewie  Broihere  t.  BreAme,  190. 
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DELIVERY. 
See  Bale  and  Deisvemw. 

DEVISES. 
See  Wills. 

DIVORCE. 
When  the  nife  le  pofleessed  of  an  organic  defect  rendering  edtion  fanperleel 
and  conception  impoeeible,  which  defect  ^existed  at  the  time  of  the  marriage 
and  ifl  conceded  to  be  permanent,  the  marriage  contract  ia  void  ab  mUio,  on 
the  ground  of  impotency,  and  a  deed  of  separation  voluntarily  entered  into 
by  the  husband  and  wife  will  not  bar  a  subsequent  application  bj  the  hus- 
band for  a  divoroe  a  vinculo  on  the  ground  of  such  impotencj.    J.  G.  t. 

DRAFT. 
A  bank  discounted  a  draft  on  the  faith  of  a  letter  of  credit  from  the  drawee 
and  the  draft  was  unavoidably  lost  in  the  course  of  transmission  to  the 
special  indorsee  of  the  bank.  HM,  that  the  bank  oould  recover  of  the 
drawee  in  equity,  on  offering  indemnity  against  the  draft.  8wmmn%k 
National  Bank  v.  HoMm,  878. 

See  Pathent,  d. 

DRAINAGE. 

See  MumciPAL  CoBFORATi(ur»  4 

DROP  LETTER. 

See  Pbomissobt  Notb,  d. 

DOWER. 
8ee  Hu8BAin>  and  Wife,  8 ;  Lmrana 

EASEMENTS  AND  SERVITUDE. 
See  Municipal  Corporation,  1. 

ENTRY  OF  FORECLOSURE. 
.  See  Insurance,  10. 

EQUITY. 
See  Conveyance;  Mortoaoi. 

BQIHTY  OF  REDEMPTION. 
See  MoRTQAGS. 

EVIDENCE. 
1.  In  an  action  by  the  broker  against  his  customer,  to  recover*  In  cMe  of  Iom 
in  purchase  of  stock,  the  letters  of  a  correspondent  in  a  neighboring  dty  are 
incompetent  as  evidence  to  prove  the  purchase  and  subsequent  sale  of  the 
^teck  in  obedience  to  orders  from  the  broker.    Eosenttock  v.  ToriMf ,  125. 
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2b  In  Ml  action  under  an  act  of  the  legtolatnre,  which  act  had  been  signed  by 
the  governor,  certified  onder  the  great  seal,  and  published  as  required  bj 
the  State  constitution,  eyidence  was  offered  to  show  Uiat  the  act  had  been 
changed  bj  a  mistake  of  the  engrossing  clerk.  HM,  inadmissible.  The 
Maifor  ofAnnapcUs  ▼.  ffanoood,  161 

8.  A  certified  copy  from  the  registry,  of  a  deed  purporting  to  have  been  exe- 
cuted under  the  authority  of  a  corporation  by  its  president,  is  admissible  la 
sTidence  without  proof  that  the  president  had  authority  to  execute  it. 
Chamberlain  y.  Bradley,  881. 

4.  A  sworn  copy  of  a  letter-press  copy  of  a  lost  letter  is  competent  as  eyidence 
of  the  contents  of  the  letter,  without  producing  the  letter-press  copy. 
Qoodrieh  y.  Weeton,  469. 

6.  Parol  eyidence  is  admissible  for  the  purpose  of  applying  the  terms  of  a 
written  contract  to  the  subject-matter.    8weat  v.  Shwmoaift  471* 

See  Highway,  1 ;  PsiyiLBOBD  Ck>]iinmiOATiOHB ;  Pbomusobt  Nora»  1. 

EXECUTION. 
See  CoNDinoHAL  Salb, 

FALSE  DiPRISONMENT. 
An  oflUcer  attached  an  attorney's  desk  and  library  of  not  more  than  f900  in 
yalue,  situated  in  the  office  of  a  broker,  kept  possession  of  the  office  for 
more  than  fiye  hours  of  daylight,  and  then,  after  demanding  and  being 
refused  a  key,  obtained  one  from  a  locksmith  for  the  purpose  of  continuing 
his  possession.  The  broker  caused  another  lock  to  be  put  on  the  door,  and 
after  giving  the  officer  notice  to  remove  the  goods  immediately,  and  his 
refusing  to  do  so,  locked  him  in  for  the  night.  In  an  action  for  assault  and 
false  imprisonment,  held,  that  the  officer  delayed  removing  the  goods  for  an 
unreasonable  length  of  time ;  that  he  abused  his  authority  and  l>ecame  a 
trespasser,  and  that  he  could  therefore  not  recover.     WiUiame  t.  PaweU,  896L 

FEDERAL  COURTS. 
See  Transfbb  of  Caubbs. 

FORFEITURE. 
A  forfeiture  without  notice  to  the  owner  of  the  property,  and  without  am 
opportunity  of  being  heard  on  the  question  of  the  owner's  culpability,  is* 
contrary  to  the  provision  in  the  bill  of  rights,  that  no  one  shall  he  deprived! 
of  his  property  unless  by  the  judgment  of  his  peers,  or  the  laws  of  the  landL 
Oraig  r.  mine,  686. 

FREE  PASS. 
See  Common  Cabbikb,  4. 

GIFT. 
1.  The  declaration  of  an  intention  to  give,  followed  by  delivery  of  the  snbjeei 
matter  of  the  intended  gift  to  a  bailee,  for  the  benefit  of  the  donee,  constL 
tutes  a  perfected  gift.    Gardner  v.  Jferriit,  115. 
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8.  A  grandmQther  of  •eTeral  grandchildren  having  stated  that "  she  was  goiac 
to  put  monej  in  the  bank  for  her  grandchUdren/'  deposited  yarioas  sams  of 
monej  in  the  savings  bank  to  the  credit  of  the  grandchildren,  and»  in 
accordance  with  the  by-laws  of  the  bank  relative  to  deposits  by  parents  and 
gaardians,  caused  them  to  be  made  subject  to  her  own  order  or  that  of  her 
daughter.  On  the  death  of  the  grandmother,  her  own  daughter  became 
executrix  of  the  estate,  and  withdrew  said  sums  of  money  from  the  savings 
bank  and  administered  them  as  part  of  the  estate.  In  a  suit  to  obtain  an 
accounting  of  the  moneys  so  withdrawn  and  administered,  hM,  that  the 
deposits  were  perfected  gifts,  only  liable  to  be  withdrawn  for  the  exclusive 
benefit  of  the  donees,  the  grandchildren.  Id, 

GOLD  CONTRACTS. 
L  The  holders  of  certain  gold  warrants  accepted  payment  thereof  in  treasniy 
notes  under  protest,  and  surrendered  the  warrants.    Held,  that  the  payees 
could  Jiot  afterward  recover  the  difference  between  the  value  of  the  notes 
and  gold  coin.    Oilman  v.  County  of  Douglat,  287. 

HABEAS  CORPUS. 
See  JuBiBDicnoH. 

HIGHWAY, 

1  The  plaintUr  oenstructed  a  road  through  his  own  land,  which  he  permitted 
diS  public  to  use  freely  for  two  or  three  years,  and  subsequently  closed  it 
by  fences.  In  an  action  against  the  pathmaster  for  removing  the  fences,  it 
was  held  that,  where  the  intention  of  the  owner  to  dedicate  the  road  to  the 
public  is  evident,  no  formal  or  official  acceptance  is  requisite  to  constitute  a 
highway  by  dedication.  Evidence  of  the  declarations  of  the  owner  explan- 
atory of  his  intentions,  both  before  and  after  the  opening  of  the  way,  is  ad 
missible.    Bxtchanan  v.  Curtii,  28. 

2l  Objects  within  the  limits  of  a  highway,  naturally  calculated  to  frighten  horses 
of  ordinary  gentleness,  may  constitute  such  deficiencies  in  the  way  as  to 
render  the  town  liable,  even  though  so  far  removed  from  the  traveled  path 
as  to  avoid  all  danger  of  collision.  An  instruction  to  the  jury  to  the  con- 
trary of  this  rule  is  erroneous.    Foshay  v.  Olen  Haven,  78. 

t.  In  an  action  against  a  dty  for  injuries  sustained  by  the  plaintUT  by  slipping 
upon  ice  which  had  formed  on  the  sidewalk  in  consequence  of  water  drip- 
ping from  a  defective  conductor,  or  the  eaves  of  a  building,  the  jury  were 
instructed  that  the  icy  condition  of  the  sidewalk,  if  produced  from  the  opera^ 
tion  of  general  causes,  as  by  reason  of  atmospheric  changes,  would  not  con- 
stitute a  defect  for  which  the  city  would  be  liable ;  but  that  the  same  condi- 
tion of  the  sidewalk,  if  produced  from  some  local  cause,  as  by  a  defective 
sewer,  or  by  water  dripping  from  the  edge  of  a  roof,  might  constitute  a 
defect  for  which  the  city  would  be  liable;  that  the  question  of  defect 
depended  upon  whether  the  condition  of  the  sidewalk  was  produced  by  gen- 
eral causes  affecting  a  whole  neighborhood  alike,  or  by  some  special  lociS 
cause  affecting  a  particular  portion  of  the  sidewalk.  Heid,  that  the  dlstino 
tion  thus  made  was  error,  and  that  the  question  of  defect  must  be  deter 
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Bined  1^^  the  condition  of  the  sidewalk  itself »  in  respeet  to  that  pftTticylat 
whieh  is  alleged  to  hare  eaoaed  the  ii^ory.    B%Uing$  r.  Worout^tp  460. 
SeeBBiDOBS;  Nboliobncb,  1»  8. 

HOTEL  KBEPER. 
See  Inn  Esbprb. 

HUSBAND  AND  WIPE. 

1.  A  wife  is  not  a  "  relation  "  within  the  meaning  of  a  statute  which  provides 
that»  **  where  a  devise  of  real  or  personal  estate  is  made  to  a  child  or  other 
relation  of  the  testator,  and  the  devisee  dies  before  the  testator,  leaving 
issue  who  survive  the  testator,  such  issue  shall  take  the  estate  so  devised 
in  the  same  manner  as  the  devisee  would  have  done  had  he  survived  the 
testator."    Esty  v.  Clark,  820. 

2.  Where  goods  are  stolen  from  a  shop  and  sold,  by  the  thief,  to  a  wife,  in  the 
absence  of  her  husband,  and  the  wife  converted  them  to  her  personal  use  as 
articles  of  dress,  held,  that  she,  as  well  as  the  husband,  was  liable  for  the 
goods.    HeMe  v.  Lwney,  866. 

8.  The  wife's  inchoate  right  of  dower,  in  lands,  which  were  mortgaged  at  the 
time  her  husband  became  the  owner  thereof,  ceases  at  the  sale  of  the.lands, 
during  the  life-time  of  the  husband,  under  a  power  in  the  mortgage,  and 
she  is  not  entitled  to  a  share  in  the  surplus.  N&whaU  v.  Lynn  Fws  OenU 
B»9ing  Bank,  887. 

INCOME. 
SeeTBUBTS. 

INDORSEB, 
See  Pbomissobt  Notb,  6, 7, 9. 

INFANT. 
The  defendant,  whUe  an  infant,  purchased  certain  mortgaged  real  estate,  and 
in  the  deed  to  her  covenanted  to  pay  the  mortgage.  She  thereafter  sold 
the  real  estate  at  an  advanced  price.  Some  years  after  she  became  of  age,  the 
mortgage  was  foreclosed  by  action,  in  which  she  was  made  a  party  and  ap- 
peared .  A  j  udgment  thereon,  for  deficiency,  was  entered  against  her  grantor. 
Beld,  that  the  covenant  was  voidable  on  the  part  of  the  defendant,  and  that  a 
retention  of  the  fruits  of  her  sale  after  she  became  of  age  was  not  an  act  in 
afltonance  of  the  contract,  nor  was  the  appearance  in  the  forolosure  suit 
an  act  tending  to  ratify  her  obligation.  WaUh  v.  P^tosrt,  664. 
See  Railboad  Company,  d. 

INJUNCTION. 
See  Debd. 

INN  E^IEPEB. 
Qy  an  met  of  the  legislature  of  1865,  it  was  provided  that "  whenever  the  Tvra 
prietor  or  proprietors  of  any  hotel  shall  provide  a  safe  in  the  office  of  snob 
hotel  or  other  convenient  place  for  the  safe  keeping  of  any  money.  Jewels 
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or  ornamenta  belonging  to  the  guests  of  sneh  hotel,  and  shall  nodf  jr  th# 
guests  thereof  •  by  posting  a  notice  (stating  the  fact  that  such  safe  Is  provided* 
in  which  such  money,  jewel  or  ornaments  may  be  deposited)  iu  the  room 
or  rooms  occupied  by  such  guest  in  a  conspicuous,  manner,  and  If  such 
guest  sliall  neglect  to  deposit  such  money,  jewels  or  ornaments  in  Buoh  safe, 
the  proprietor  or  proprietors  of  such  hotel  shall  not  be  liable  for  any  loss  of 
such  money,  jewels  or  ornaments,  sustained  by  such  guest,  by  theft  or  other- 
wise." In  action  to  recover  the  value  of  a  gold  watch,  with  the  chain,  sea) 
and  key  attached,  valued  at  $350,  and  $50  in  money  stolen  from  the  plain- 
tiff's room  at  defendant's  hotel,  during  the  night,  held,  that  if  the  notlco 
was  posted  according  to  law,  and  the  safe  provided,  the  plaintiff  oould  re- 
cover for  the  property  stolen,  but  not  lor  the  money.    Bamaly  v.  Leland,  728. 

IMPOTENCY. 
See  DnroBCB. 

INSOLVENT'S  ESTATE. 
Where  a  trustee  of  an  insolvent's  estate  refuses  tb  initiate  proeeedingi  to- 
annul  a  fraudulent  conveyance  made  by  the  debtor,  and  the  crediton  ai» 
thereby  compelled  to  institute  such  proceeding  in  their  own  behalf,  and  tb* 
conveyance  is  set  aside,  counsel  fees  are  a  proper  charge  against  the  troft 
fund.    In  the  matter  of  the  IneohetU  eetate  of  Conrad  Ldiaun^  182. 

INSURANCE. 

AOCIDSNT. 

1 .  Thr  plaintiff's  intestate  held  a  policy  by  which  defendant  agreed  to  pay  a. 
certain  sum  in  event  of  intestate's  death,  etc,  **  when  caused  by  any  aoddent 
while  traveling  by  public  or  private  conveyances  provided  for  the  trane- 
porution  of  passengers."  The  defendant  in  prosecuting  a  journey,  while- 
passing  on  foot  by  the  usual  route  from  a  steamboat  landing  to  a  railway 
station  about  seventy  rods  distant,  slipped  and  fell,  from  which  she  received 
injuries  causing  death.  Held,  that  such  Injury  and  death  were  within  the- 
terms  of  the  policy.  An  injury  received  while  necessarily  walking  in  the^ 
actual  prosecution  of  a  journey  is  received  while  traveling  in  a  public  con- 
veyance within  the  meaning  of  the  policy,  when  such  walking  is  the  actual 
and  necessary  accompaniment  of  such  travel.  Northftup  v.  Baihaay  Pa^ 
eenger  Asturance  Co.,  724. 

FIBE. 

2.  The  defendants  issued  a  policy  of  insurance  on  plidntiff 's  factory  upon  a 
written  application,  signed  by  him,  wherein  it  was  set  forth,  in  answer  to 
pnnted  interrogatories,  that  the  premises  were  worked  during  certain  hours, 
that  a  night-watchman  was  always  on  duty,  and  that  there  was  a  force  pump 
on  the  premises  for  putting  out  fires,  and  that  it  was  always  in  conditioQ. 
foi  immediate  use.  The  defendant's  agent  who  effected  the  insurance  waa- 
informed  by  the  plaintiff  at  the  time,  that  the  factory  was  not  run  during 
the  winter  season,  and  that  there  was  then  no  watchman  kept,  nor  pump 
ready  for  use.  The  agent  iiimself  filled  up  the  application,  and  wrote  dowi» 
tuoh  portions  of  plaintiff's  answers  as  he  considered  material.    The  policj^ 
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provided  that  '*  the  oompanj  will  be  responidble  for  the  aceuTmcy  of  8iir?ej» 
made  bjr  its  agents."  The  factory  haying  been  homed  during  the  winter 
season,  the  company  denied  its  liability  on  the  ground  that  the  undertaking 
of  the  plaintiiT  regarding  watchman  and  pomp  had  not  been  complied  with. 
SM,  that  the  defendants  were  liable.    Majf  t.  The  Buckeye  MtUwU  Ine^ 

8.  The  Baltimore  fire  Insurance  Co.  issued  a  policy  of  insurance  to  a  railway 
company,  insuring  **  two  Murphy  &  Allison  passenger  cars,  contained  in  car 
house  No.  1,  and  engine  J.  H.  Nicholson,  contained  in  engine-house  No.  2." 
One  of  the  cars  and  the  engine,  described  in  the  policy,  having  been  subse- 
quently damaged  by  fire  while  making  a  regular  trip  on  the  line  of  tho 
railway,  in  an  action  on  the  policy,  held,  that  the  words  **  contained  in  "  were 
designed  to  restrict  the  risk  to  the  property,  while  actually  inside  of  the  car 
and  engine-houses,  specified  in  the  policy;  and  tliat  the  railway  company 
could  not  recover  for  the  loss.  The  Annapolis,  etc,,  B,  B.  Co.y,  BaUitnor0 
Fire  Insurance  Co,,  112. 

4.  The  Potomac  Fire  Insurance  Company  issued  its  policy  of  insurance  to  B.^ 
stipulating  therein  that  the  company  would  pay  all  loss  to  the  property 
insured  resulting  from  fire,  and  not  exceeding  Uie  amount  specified,  during' 
one  year  from  the  date  of  the  policy.  There  were  further  provisions  in  tho 
policy,  expressly  providing  that  the  company  should  not  be  held  liable  under 
the  policy  until  the  premium  in  full  was  actually  paid,  and  that,  if  the 
premium  was  not  paid  within  fifteen  days  from  the  date  of  the  policy,  it 
should  be  null  and  void.  A  loss  by  fire  occurred  to  the  property  covered 
by  the  insurance  after  the  delivery  of  the  policy,  but  before  the  premium 
was  paid  and  before  the  expiration  of  the  **  fifteen  days."  The  insured, 
while  the  fifteen  days  were  still  unexpired,  tendered  the  amount  of  the 
premium  and  claimed  indenmity  for  the  lose.  Held,  that  actual  payment  of 
the  premium,  not  only  within  the  **  fifteen  days"  but  before  loss,  was  neces- 
sary to  render  the  company  liable  under  the  policy,  and  that  the  holder,  not 
having  fulfilled  the  conditions,  could  not  recover  for  the  loss.  Bradley  v. 
The  Potomac  Fire  Ins,  Co,,  121 

5.  A  policy  of  insurance  against  fire  was  issued  upon  the  conditions,  that  if 
the  interest  of  the  insured  in  the  property  was  a  leasehold  interest,  or  other 
interest  not  absolute,  the  company  should  be  so  informed  at  the  time  of  con- 
tracting the  insurance,  or  the  policy  would  be  void :  and  that  a  sale  or  con. 
veyance  of  the  property,  or  an  assignment  of  any  interest  in  the  policy 
without  the  consent  of  the  company,  would  render  the  policy  void.  The 
insured,  at  the  time  the  insurance  was  negotiated,  was  the  owner  of  an 
equity  of  redemption  only,  with  possession  of  the  property  insured ;  but 
no  mention  of  that  fact  was  made.  Subsequently,  the  insured  entered  into 
a  contract  for  the  sale  of  the  property  under  which  he  received  a  part  of 
the  purchase-money,  but  continued  in  possession  and  held  insurance  policies 
for  the  benefit  of  the  vendee.  A  total  loss,  by  fire,  of  the  property  after- 
ward occurred ;  and,  in  an  action  on  the  policy  by  the  assignee  of  the  in- 
sured, held  : 

1.  That  the  interest  of  the  insured  as  mortgagor  was  absolute,  wittus 
the  meaning  of  the  policy,  and  no  explanation  of  that  interest  wat 
required  before  insurance. 
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2.  That  an  executory  contract  for  the  sale  of  the  premiaes  did  not  vk^ 
late  the  prohibition  in  the  policy  againat  sale  or  assignment. 

8.  That  the  insurance  company,  on  payment  of  the  loss,  could  not  be 
subrogated  to  the  rights  of  the  insured,  |>ro  tanto,  under  the  con- 
tract of  sale.    The  Wda^iington  Fire  Ins.  Co.  ▼.  Kelly,  149. 

6.  A  member  of  a  mutual  insurance  company  held  a  policy  on  buildings  and 
property  containing  a  provision  that  the  buildings  insured  and  the  land  on 
which  they  stood  became  pledged,  by  the  insurance,  to  the  company,  and 
that  the  company  should  have  a  lien  thereon  for  the  premium.  The  insured 
died  in  debt  for  the  premium,  having  devised  the  property  insured,  with  the 
land,  to  his  widow,  who  conveyed  it  to  Mathers,  the  latter  not  having  notice 
of  the  lien  of  the  insurance  company.  Meld,  that  the  lien  of  the  policy 
could  not  be  enforced  after  the  property  had  passed  into  the  hands  of  a 
bonaflde  purchaser.    Kentucky  Fanneri  Mutual  Ins.  Co,  v.  Math&r,  286. 

7.  When  the  property  is  distant  and  its  statue  unknown  to  either  party  an 
insurance  against  fire  will  bind  the  insurer  for  a  loss  occurring  before  die 
date  of  the  contract,  if  such  appears,  either  from  the  policy  or  from  attend 
ing  circumstances,  to  have  been  the  intention  of  the  parties.  The  Security 
Fire  Ins.  Co.  v.  Kentucky  Marine  Ins.  Co.,  801. 

8.  An  oral  contract  to  issue  a  policy  of  insurance  is  binding  and  may  be  speci- 
fically enforced  or  the  court  may  award  damages  the  same  as  in  an  action  on 
an  executed  policy.  lb. 

9.  A  provision  in  a  company's  charter  requiring  Uiat "  all  policies  and  contracts 
of  insurance  *  *  *  shall  be  subscribed  by  the  president,"  relates  only 
to  executed  insurances,  and  does  not  abridge  the  common-law  right  to  make 
an  oral  executory  contract  for  insurance.  lb. 

10.  A  policy  of  fire  insurance  on  personal  property  contained  a  proviso  that 
"if  the  title  of  the  property  is  transferred  or  changed"  *'this  policy  shall 
be  void ;  and  the  entry  of  a  foreclosure  of  a  mortgage"  "shall  be  deemed 
an  alienation  of  the  property,  and  this  company  shall  not  be  holden  for  loss 
or  damage  thereafter."  The  insured  property  was  mortgaged  at  the  time 
the  insurance  was  effected,  and  notice  of  foreclosure  had  been  duly  served, 
certified  and  recorded  when  the  fire  occurred.  Meld,  that  the  policy  was 
avoided.    Melntire  v.  Norwich  Ins.  Co.,  458. 

11.  One  of  the  defendants  procured  insurance  with  the  plaintifb  upon  certain 
buildings  owned  by  him.  By  the  terms  of  the  policies  the  loss  was  payable 
to  the  owner  of  a  mortgage  on  the  insured  premises.  The  owner  of  the 
mortgage  was  protected  against  forfeiture  of  insurance  by  reason  of  the 
acts  of  the  owner  of  the  property,  and  the  insurers  were,  in  case  of  pay- 
ment of  insurance  to  mortgagee,  to  be  subrogated  to  his  rights.  The 
policies  also  provided  that,  in  case  of  any  change  of  title  in  the  property 
insured,  they  should  be  sold.  Subsequently  to  effecting  insurance,  the 
defendant  sold  and  conveyed  the  premises  insured,  soon  after  which  they 
were  destroyed  by  fire.  Meld,  that  the  owners  of  the  premises  could  not 
have  recovered  upon  the  policies,  and  that  they  were  not  entitled  to  hav« 
the  payment  of  the  amount  insured  by  the  insurers  to  the  owner  of  tlM 
mortgage  applied  in  satisfaction  of  the  mortgage.  Springfield  Fire  Ins,  Oi 
?  AUen,7n. 
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LIFB. 

12.  In  July,  1857,  W.,  a  reeident  of  Virginia,  procured  from  the  defendants 
an  insurance  upon  the  life  of  S.,  his  debtor.  The  defendants  were  an 
insurance  company  organized  under  the  laws  of  New  York,  and  the  insur- 
ance was  effected  through  their  agent  in  Richmond.  The  policy  provided 
that  the  risk  should  determine  if  the  premium  was  not  paid  when  due ; 
also,  that  no  payments  of  premiums  should  be  binding  on  the  company 
unless  the  same  was  acknowledged  by  a  printed  receipt,  signed  by  an  officer 
of  the  company.  The  premiums  were  paid  to  the  agent,  and  receipts  given, 
signed  by  an  officer  until  July,  1861,  when  the  premium  was  paid,  but  only 
the  receipt  of  the  agent  given.  In  July,  1862,  the  premium  was  tendered 
when  due,  to  the  agent,  who  refused  to  receive  it,  on  the  ground  that  the 
company  had  directed  him  that  the  premiums  must  be  paid  in  New  York 
8.  dying  shortly  after,  this  action  was  brought  on  the  policy.  Held,  that 
the  breaking  out  of  the  war  did  not  annul  the  contract  between  the  parties 
nor  revoke  the  authority  of  the  agent ;  that  the  company  had  no  power  to 
require  payment  of  premiums  to  be  made  in  New  York ;  that  by  neglecting 
to  supply  their  agent  with  printed  receipts,  signed  by  an  officer,  the  com- 
pany had  waived  the  provision  in  the  policy  making  such  receipts  evidence 
of  payment ;  and  that,  therefore,  the  company  were  liable  for  the  amount 
of  the  insurance,  less  the  last  premium,  which  had  not  been  paid.  The 
McmhaUan  Life  Ine.  Co.  v.  Wartoick,  218. 
8.  The  New  York  Life  Ins.  Co.  issued  its  policy  to  C,  a  resident  of  Virginia, 
on  the  life  of  her  husband,  in  1858,  containing  a  provision  that,  if  the  yearly 
premiums  were  not  paid  on  or  before  the  several  dates  of  payment  therein 
mentioned,  the  policy  should  ceaoe  and  the  company  should  not  be  liable  for 

.  any  part  of  the  sum  insured.  The  husband  died  in  1864,  being  after  the 
beginning  of  the  civil  war,  leaving  the  premiums  for  1862, 1868  and  1864 
unpaid,  the  agent  of  the  company  in  Virginia  having  refused  payment  for 
these  years.  EM,  that  the  civil  war  did  not  dissolve  the  contract  of  insur- 
ance; that  the  non-payment  of  the  three  last  premiums,  in  view  of  the 
state  of  war  between  the  north  and  south,  did  not  avoid  the  policy,  and  that 
C.  could  recover  the  sum  insured,  less  the  aggregate  amount  of  the  three 
unpaid  premiums.    Neut  York  Life  Ine.  Co.  t.  Cloptan,  200. 

14.  A  life  insurance  policy  was  issued  to  plaintiff's  decedent  in  April,  1866, 
expressed  to  be  made  in  consideration  of  a  premium,  already  paid,  and  of  a 
like  sum  to  be  annually  paid  during  the  continuance  of  the  policy,  and  pra 
Tiding  that  the  policy  should  "  not  take  effect  until  the  premium  was  paid,'' 
and  that  the  policy  should  be  forfeited  "  in  case  any  premium  due  upon  the 
policy  should  not  be  i>aid  at  the  date  when  payable."  The  first  premium 
was  paid  partly  in  cash  and  partly  in  promissory  notes,  but  the  notes  were 
not  paid,  and  the  insured  died  March,  1867.  Held,  that  the  policy  had  takec 
etBeet,  and  that  the  non-payment  of  the  notes  did  not  bar  plaintiffs  recovery 
because  the  "forfeiture"  clause  referred  to  premiums  after  the  first. 
MeAUieter  Y.Ifew  England  Mut.  Ine.  Co.,  404.  ' 

\0.  Where  a  proviso  in  a  life  insurance  policy  is,  that  it  shall  be  void  if  the 
•Mued  "  shall  die  by  suicide,"  and  the  assured  took  a  rope  and  hung  him- 
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self,  there  can  be  no  recovery  on  the  policy,  although  the  act  of  self  destrae 
tion  was  committed  ander  the  influence  of  insanity,  in  the  absence  of 
evidence  proving  delirium  or  madness,  or  that  the  act  was  involuntary^ 
Cooper  V.  Mauaehu$eU»  Life  Ins.  Co,,  451. 

MABIKB. 

18.  A  marine  insurance  company  issued  its  policy  on  plaintifi*s  vessel,  con- 
taining a  clause  as  follows:  ''Prohibited  from  the  river  and  gulf  of  St.  Law* 
renoe,  Northumberland  straits,  or  Cape  Breton,  and  Black  sea,  betweem 
October  1  and  May  1."  The  vessel  was  in  one  of  the  prohibited  ports  in- 
Mardi,  soon  after  the  insurance  was  effected,  and  was  lost  at  6ea  manj 
months  afterward.  Held,  that  the  implied  warranty  of  the  clause  ocmtidned 
in  the  policy  had  been  broken,  and  plaintiff  could  not  recover.  OdUmo  t 
Now  England  Mut.  Im.  Co.,  401. 

INTERSTATE  COUTTY. 

SeePENALTT. 

INTERSTATE  TRAFFIC. 
See  Rebellion. 

JURISDICTION. 

L  The  State  courts  have  authority  to  inquire,  upon  a  writ  of  habetu  oorpms, 
into  the  cause  of  detention  of  any  prisoner  held  within  the  State  by  a  mili- 
tary officer  of  the  United  States,  and  to  order  his  discharge.  In  rt 
Tar6^,  85. 

2.  A  minor,  under  the  age  of  eighteen,  enlisted,  declaring  himself  over  eighteen 
years  of  age,  but  not  swearing  to  the  statement,  and  subsequently  escaped, 
and  was  arrested  as  a  deserter.  On  petition  of  the  father  of  the  recruit,  m 
writ  of  habeas  eorptu  was  issued  from  a  State  court,  and  the  prisoner  dis- 
charged. ^«M,  that  the  State  court  had  jurisdiction.  pixON,  G.  J.,  dissent- 
ing.)/&. 

See  BAinatTTFTCT,  1 ;  Conbtitutional  Law,  4;  Majutdcx  Libh. 

LACHES. 
See  Patment,  2. 

LIBEL. 

Hie  plidntiff  sued  the  editor  and  the  publisher  of  a  newspaper,  for  an  alleged 
libelous  article  appearing  in  their  colunms.  The  article  contained  a  state- 
ment, with  comments,  of  judicial  proceedings  instigated  by  J.  to  obtain  » 
divorce  from  his  wife  on  the  ground  of  her  adultery  with  plaintiff;  and  at 
the  trial  the  judge  charged  the  jury  that, "  taking  the  whole  article  together 
the  petition  for  divorce,  and  the  comments  upon  it,  there  can  be  no  doubt 
that  It  is  libelous  and  grossly  so."    ^R^,  correct.    PMoeib  v.  O'JIM,  544. 

LIEN. 
See  Insubancb,  6, 7;  MABimai  Lnor. 
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LIMITATION. 
See   WiLL8»  L 

LORD'S  DAT. 

4  and  B.  nuide  a  trade  on  the  Lord's  daj,  wherebj  A.  lold  B.  a  eet  of  jewelij 
and  B.  gare  in  exchange  a  coat  A  few  days  after  B.  returned  the  Jewels 
and  demanded  the  coat,  and,  on  refoeal,  brought  action  to  recover  its  Talae 
Held,  that  the  transaction  being  on  the  Lord's  daj  was  illegal  and  that  thi 
plaintiir  could  not  recover.    Mifer$  ▼.  Meinrath,  868. 

LUNATIC 

The  committee  of  a  lunatic  widow  cannot  make  an  election  for  her  between 
the  provision  made  for  her,  in  the  will  of  her  husband,  and  her  dower  at 
common  law.  without  the  sanction  of  the  court.    K&nnsdff  t.  Joknttm,  66(1. 

MARITIME  LIEN. 

1.  A  daim  for  labor  upon  the  hull  of  a  yessel,  while  yet  in  process  of  construe 
tion  before  launching,  is  not  a  maritime  cqiitract,  and  the  United  States 
admiraltj  courts  have  no  jurisdiction  for  its  enforcement.  Skeppa/rd  v. 
8UeU,Wi. 

2.  A  State  statute,  a  portion  of  whose  provirions  give  a  lien  upon  vessels  and 
furnish  a  means  of  enforcing  it  in  cases  of  contracts  not  maritime,  and  as  to 
which  there  is  no  admiralty  jurisdiction,  wUl  be  upheld  even  though  such 
statute  is  unconstitutional  and  void  in  relation  to  particular  cases  covered 
by  its  terms.  Ih, 

9.  The  plaintiff  performed  blacksmith  work  on  a  vessel  being  built  at  a  ship  yard 
in  this  State.  HM,  that  the  New  York  statute,  entitled  "  An  act  to  provide 
for  the  collection  of  demands  against  ships  and  vessels,"  passed  April  14, 
1863,  was  not  in  conflict  with  the  United  States  constitution  or  the  judiciary 
act  so  far  as  it  applied  to  a  lien  claimed  by  plaintiff.  Ih. 

4.  The  plaintiffo  attached  a  sea-going  vessel,  under  the  New  York  law  (chap. 
482,  Laws  of  1862),  upon  a  claim  for  wharfage.  Edd,  that  a  demand  for 
wharfage  being  a  maritime  demand,  cognisable  in  the  courts  of  admiralty 
a  State  statute  attempting  to  confer  a  remedy  for  such  a  demand  by  pro- 
ceedings in  rem  is  void.    Brookman  v.  MammiU,  781 . 

5.  Any  State  law  which  attempts  to  provide  for  the  enforcement  of  a  maritime 
daim  or  contract  by  any  but  a  common-law  remedy  infringes  upon  the 
exdusive  jurisdiction  of  the  federal  courts,  and  is  a  clear  violation  of  the 
federal  compact  lb. 

t.  But  in  so  far  as  the  State  laws  create  lien  and  provide  remedies  for  daims 
not  maritime,  over  which  the  courts  of  admiralty  have  no  jurisdiction,  they 
are  valid  and  operative.  lb. 

MARRIAQB 
SeeDiTORCB 
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MASTER  AND  SERVANT. 

1,  An  employee  of  a  railway  company  cannot  recover  for  an  ii^ary  BOBtained 
by  reason  of  an  alleged  defective  brake,  unless  it  Is  shown  that  the  oompan j 
was  negligent,  either  in  providing  th.e  machinery  which  caused  the  injury^ 
or  in  selecting  the  mechanics  whose  duty  it  is  to  keep  it  in  good  order. 
Wonder  v.  The  Baltimore  and  Ohio  EaUroad  Co.,  143. 

2.  A  railway  company  is  not  bound  to  change  its  machinery  in  order  to  applj 
every  new  invention  or  supposed  improvement  in  appliances;  and  an 
employee  who  consents  to  operate  the  machinery  already  provided  by  the 
company,  knowing  its  defects,  does  so  at  his  own  risk.  lb, 

8.  The  plaintifif  was  a  boy  fourteen  years  old,  employed  in  defendants'  factory 
to  tend  machinery,  and  on  the  second  day  of  his  employment,  while  standing 
in  his  proper  place,  tending  a  drawing-machine,  his  left  hand  was  caught  in 
the  cogs  of  a  machine,  standing  in  dangerous  proximity,  and  badly  injured. 
Held,  that  instructions  to  the  jury  embodying  the  following  principles  were 
correct :  That,  if  plaintiff  was  of  sufficient  age  and  intelligence  to  understand 
the  nature  of  the  risk  to  which  he  was  exposed,  and  had  reasonable  notice  of 
the  dangerous  nature  of  the  service  which  he  was  performing,  the  defendanta 
were  not  liable ;  but  tliat,  if  the  defendants  knew  or  had  reason  to  know  the 
peril  to  which  plaintiff  was  exposed,  and  failed  to  give  sufficient  or  reasonable 
notice  of  it,  and  if  plaintiff,  ^without  negligence,  from  inexperience,  or  reli- 
ance upon  the  directions  given  him,  failed  to  perceive  or  appreciate  the 
danger,  and  was  injured  in  consequence,  the  defendants  were  liable.  Coombs 
V.  Ifew  Bedford  Cordage  Co.,  506. 

4.  A.  was  the  owner  of  certain  premises,  which  he  leased  to  B.  Subsequently 
A.  and  his  servant,  C,  attempted  to  enter  upon  the  premises  by  force,  and, 
in  the  conflict  which  ebsued,  C.  shot  B.,  who  soon  afterward  died  of  the 
wound.  In  a  civil  action  by  the  representatives  of  B.  to  recover,  under  the 
statute,  damages  for  the  wrongful  killing  of  their  intestate,  the  Judge 
refused  to  charge  that,  **  If  the  jury  believe  that  C.  fired  the  shot  which 
caused  B/s  death,  with  the  premeditated  design  to  effect  his  death,  A.  is  nut 
liable  for  his  act."    Held,  error.    Fraser  v.  Freeman,  740. 

MEASURE  OF  DAMAQEB. 

See  Common  Gabbieb,  8;  Railroad  Company,  2;  Seduction;  Vkndob 

AND  Vender. 

MILITARY  POWER. 

See  Jurisdiction. 

MILL^WNER. 

See  Riparian  Rights. 

MISTAKK 

The  defendant,  located  at  New  York,  sent  to  plaintiff,  located  at  Troy,  fot 
collection,  a  note  payable  at  a  bank  about  thirty  miles  from  Tioy.  The  note 
was  not  paid,  and  notice  of  non-payment,  etc,  was  sent  by  mail  to  plaintUT 
and  defendant.    Defendant  received  the  notice,  and  ooliected  the  amoant  of 
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the  not«  from  an  indoraer.  Plaintiff  did  not  reoeire  notice,  and,  assuming 
the  note  to  have  been  paid,  forwarded  ilB  amoant  to  defendant,  who  at  once 
paid  back  the  indorser.  Subeequentlj,  npon  discovering  that  the  note  had 
not  been  paid,  plaintiff  claimed  the  amount  paid  to  defendant.  MM,  that 
the  plidntiff  was  entitled  to  recover  the  money  paid  under  a  mistake  of 
fact ;  that  the  payment  back  to  the  indorser  was  not  sufficient  to  excuse 
defendant,  it  having  had,  at  the  time  of  plaintiff's  making  claim,  means  to 
secure  itself  against  loss.  Union  National  Bank  v.  Bixth  National  Bank, 
718. 

See  Auction  Salb;  Payment. 

MORTGAGE. 

L.  sold  his  premises  to  S.,  but  remained  in  possession,  under  a  lease  from  S.^ 
to  expire  on  the  1st  of  April  following,  and  took  a  mortgage  on  the  premi- 
ses  from  S.,  conditioned  for  the  payment  of  $4,000  purchase-money  on  or 
before  the  1st  of  April,  being  the  date  of  the  expiration  of  the  lease.  At 
the  expiration  of  the  lease  L.  held  over  by  virtue  of  the  mortgage,  payment 
of  which  was  not  tendered  until  after  the  time  named,  and  then  refused. 
Meld,  that  a  formal  entry  under  the  mortgage  was  not  essential ;  that  the 
unaccepted  tender,  after  the  time  named  for  payment,  did  not  terminate 
the  estate  of  L.  under  the  mortgage,  nor  extinguish  the  lien  thereof;  and 
that  L.  could  not  be  ejected.    Shield$  v.  Loeear,  256. 

See  Railroad  Compant,  1. 

MORTGAGE  FORECLOSURE. 
See  MORTOAGX. 

MORTGAGOR  AND  MORTGAGES 
See  Inbt7RANOB„5. 

MUNICIPAL  CORPORATIO]^. 

1.  Where  a  municipal  corporation  is  proceeding  to  Apin  its  lands  by  the  oon- 
struction  of  artificial  channels  in  the  direction  of  land  adjoining  the  corpor* 
ation,  to  the  permanent  injury  of  such  adjoining  land,  the  owner  thereol 
may  restrain  the  construction  of  such  channels  by  iigunctien.    Pettigrew  t. 

8.  A  monidpal  corporation  can  acquire  the  right  to  turn  a  stream  of  water 
upon  the  lands  of  another,  to  the  injury  thereof,  only  by  an  exercise  of  the 
power  of  eminent  domidn.  lb, 

8.  In  an  action  against  a  city  to  recover  for  personal  iiguries,  it  appeared  that 
the  plaintiff,  While  walking  across  a  public  common  upon  a  footpath  which 
had  been  prepared  and  cared  for  by  the  dty,  and  used  by  the  public  for 
more  than  twenty  years,  fell  into  a  deep  excavation  made  by  the  direction 
of  the  city  in  the  course  of  repairing  a  building  used  and  rented  by  the 
dty,  standing  within  the  common.  The  excavation  was  carelessly  left 
unguarded  by  ^e  servants  of  the  dty  employed  in  the  work  of  repairing 
the  building.    MM,  that  the  dty  was  liable,  although  the  path  was  not  a 
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higKwaj  bj  the  law  of  Massachasetta,  on  the  ground  that  the  dtj,  like  a 
private  owner,  was  liable  for  injuries  caoeed  hj  the  negligence  of  its 
serrante,  to  a  person  coming  on  grounds  under  its  control,  rightfully  and  bj 
an  implied  invitation  and  license.    Oliv^  r,  Woree$Ur,  485. 

4.  A  public  bridge  was  carried  awaj  hj  an  extraordinary  freshet,  and  lodged 
in  the  stream  in  the  land  of  L.,  where  it  was  allowed  to  remain  for  some 
time,  obstructing  the  flow  of  water  and  greatly  damaging  L.'s  adjacent  land 
and  trees.  Held,  that.  In  the  absence  of  evidence  of  any  insufficiency  in 
the  construction  or  fastenings  of  the  bridge,  L.  could  not  recover  of  the 
town.    Lioeteyv,  Philadelphia^  ^T^. 

/S.  In  an  action  by  contractors  for  services  performed  in  changing  the  route  of 
a  public  road  by  direction  of  the  supervisors,  it  appeared  that  the  super- 
visors  had  no  authority  to  change  the  route,  but  that  the  contractors  had  no 
knowledge  of  this  want  of  authority.  Held,  Uiat  the  town  was  liable.  It 
seems  that  the  town  has  a  remedy  over  against  the  supervisors.  Cook  t. 
DeorfiM  Townthip,  605. 

See  Highway,  8. 

MUTUAL  MISTAKE. 
See  Paticsrt,  1. 

NATIONAL  BANKa 

4  banking  association  organized  under  act  of  congress  of  1864,  chapter  106^ 
can  be  sued  in  a  State  court,  only  in  the  city  or  county  where  it  is  located. 
Oroekor  v.  MaHne  National  Bank,  886. 

See  Constitutional  Law,  5. 

NEGLIQENCB. 

I.  The  plaintiff,  while  passing  along  a  highway,  was  injured  by  a  mass  of 
ice  and  snow  falling  upon  her  from  the  roof  of  defendants'  building.  In 
an  action  to  recover  damages,  held,  that  the  defendants  were  liable,  although 
the  building  was  olghrpied  by  tenants  who  had  covenanted  to  keep  the 
premises  in  repair,  as  it  did  not  appear  that  the  roof  was  under  their  con- 
trol.   Shipley  v.  F\fly  Assoeuues,  846. 

%  In  an  action  by  the  plaintiff  for  injuries  received  by  her  while  walking  on 
the  sidewalk  in  a  city,  in  consequence  of  the  alleged  negligence  of  defend- 
ants'  servants  in  unloading  merchandise,  the  plaintiff  prayed  for  the  follow, 
ing  instructions:  1.  "That  the  question  for  the  jury  was,  whether  the 
injury  was  occasioned  entirely  by  the  negligence  or  improper  conduct  of 
the  defendants'  servants,  or  wheUierthe  plaintiff  herself  so  Ua  contributed 
to  the  misfortune,  by  her  own  negligence  or  want  of  ordinary  and  common 
care  and  caution,  that,  but  for  such  negligence  or  want  of  ordinary  care 
and  caution  on  her  part,  the  misfortune  would  not  have  happened ;  that, 
in  the  first  case,  the  plaintiff  would  be  entitled  to  recover,  and,  in  the 
second,  she  would  not."  2.  "  That  mere  negligence,  or  want  of  ordinary 
care  or  caution,  will  not  disentitle  the  plaintiff  to  recover,  unless  it  be  sadi 
that,  but  for  that  negligence,  or  want  of  ordinary  care  and  caution,  the 
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niifoirtiine  ooiild  not  liaTs  happened,  nor  if  the  defendants  miglit,  by  the 
exerdae  of  care  on  their  part,  have  avoided  the  oonaeqnenoesof  the  neglect 
or  careleaenefls  of  the  plaintiC"  Held,  that  the  inetniciiona  prayed  for  did 
not  embody  the  correct  role  of  law  in  cases  of  negligence  i  but  that  the  rale 
was,  that  *'  whenever  there  is  negligence  on  the  part  of  the  plaintiff,  con- 
tributing  directly,  or  as  a  proximate  cause,  to  the  occurrence  from  which 
the  injury  arises,  such  negligence  will  prevent  the  plaintiff  from  recovery ; 
and  the  burden  is  always  upon  the  plaintiff  to  establish  either  that  he  him- 
self was  in  the  exercise  of  due  care,  or  that  the  injury  is  in  no  degree 
attributable  to  any  want  of  proper  care  on  his  part."   Jfurphjf  v.  Deane,  890 

E .  The  defendant's  steamer  St.  John,  in  attempting  to  pass  a  grounded  tow 
belonging  to  the  plaintiff,  instead  of  taking  the  ordinary  channel,  which 
was  on  the  west  side  of  the  tow,  went  to  the  east  side,  the  pilot  supposing 
that  the  channel  had  changed.  The  pilot  knew  that  the  tow  was  aground. 
Meid,  that  the  pilot  was  guilty  of  negligence,  and  the  owners  of  the  St  John 
liable  for  damage  done  by  collision  with  a  vessel  belonging  to  the  tow. 
AuiHn  V.  If.  J.  Steamboat  Co.,  668. 

L  He  was  negligent,  although  the  acddent  may  have  been  caused  by  an 
obstacle  which  had  been  recently  and  suddenly  formed  and  could  not  be 
seen  by  him«  A  party  cannot  avail  himself  of  the  defense  of  "  inevitable 
acddent,"  who,  by  his  own  negligence,  gets  into  a  position  which  renders 
che  acddent  inevitable.  lb, 

6  The  St.  John,  before  reaching  the  tow,  signaled  that  she  intended  to  go  to 
che  east.  No  answer  was  made  by  those  on  the  tow,  though  it  had  been 
grounded  by  its  pilot  making  a  mistake  similar  to  that  of  the  pilot  of  the 
St.  John,  and  some  of  those  in  charge  had  sounded  and  discovered  that  the 
diannel  had  changed.  Held,  that  those  managing  the  tow  were  not  guilty 
of  contributory  evidence.  lb. 

0.  There  ^as  no  legal  duty  on  the  part  of  the  tow.  to  either  signal  or  impart 
any  information  as  to  the  channel  to  the  St.  John.  A  steamer  with  full 
control  of  its  machinery,  desiring  to  pass  a  vessel,  whether  stationary  or 
moving,  must  do  it  on  its  own  responsibility,  and  is  bound  to  select  its  route 
at  its  periL  lb. 

\  Plaintiff's  intestate,  while-  endeavoring  to  rescue  a  child  from  being  run 
over  by  an  approaching  railway  train,  was  himself  struck  by  the  train  and 
so  injured  that  he  died.  Held,  that  it  was  proper  to  submit  to  the  jury  the 
question,  whether  the  negligence  of  the  deceased  contributed  to  the  injury. 
JSckert  v.  I/mg  Idand  R,  B.  Co.,  721. 

0.  The  law  has  so  high  a  regard  for  human  life  that  it  will  not  impute  negli- 
gence to  an  effort  to  preserve  it,  unless  made  under  such  circumstances  as 
to  constitute  rashness  in  the  judgment  of  prudent  persons.  Although  an 
exposure  to  injury,  for  the  purpose  of  saving  property,  is  negligence,  for 
the  purpose  of  saving  human  life,  it  is  not  so,  unless  such  as  to  be  regarded 
rash  or  reckless.  lb. 

Bee  ComcoN  Cabrisb,  4^  5, 0 ;  Master  and  Sebvaht  ;  Munioipal  Ooxfoea^^ 
TiONS,  8 ;  Railroad  Ck>HPAirr»  9. 

NON-RESIDENT. 
See  Statutb  ov  LiMiTATioirs.  , 
Vol.  m.— 97 
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OBSTBUCTIONa 
See  HiQHWAT,  2. 

ORAL  INSURANCE. 
See  In  BURANCB,  8. 

PAROL  CONTRACT. 
Bee  Statutb  of  FiuuMb 

PAROL  EVIDENCB. 
See  EviDBKOB,  5. 

PAROL  GRANT. 

See  CONTBTANOB. 

PAROL  INSURANCE 
See  Iksurakcs,  8. 

PARTNERSHIP. 
See  Rebblliov. 

PASSENGER  CARRIER. 
See  Common  Cabbobb. 

PAVEMENT. 
See  CoHnxTunoNAL  LAir,8»6L 

PAYMENT. 

L  The  defendAnta  who  were  indebted  to  the  plaintiffi  tendered  the  note  ol 
thiid  parties,  which  wm  accepted  in  payment  of  the  indehtednees.  At  tht 
time  of  each  acceptance  the  maken  of  the  note  were  ineolrent,  bat  both 
plidntiff  and  defendant  were  ignorant  of  the  fact.  Edd^  no  payment  and 
that  plaintiff  was  entitled  to  recover  the  amount  of  indebtedness  for  which 
the  note  had  been  given.    Roberts  ▼.  FUher,  680. 

t.  The  defendants,  a  firm  in  Bafl^lo,  who  were  indebted  to  the  plaintiffs  firm 
in  New  Tork,  forwarded  by  mail  a  draft  on  J.  K.  P.  &  Co.,  a  business  house 
in  New  York.  The  plaintiff,  about  half-past  one  on  the  day  of  its  receipt, 
presented  the  draft  to  J.  E.  P.  &  Co.,  and  received  that  firm's  check  for  the 
amount.  J.  K.  P.  had  funds  in  the  bank  on  which  the  chedL  wm  issaed 
and  the  check  would  have  been  paid  if  it  had  been  presented  that  day 
The  check  was  deposited  by  plaintiff  in  their  own  bank,  and  it  did  not  read 
the  other  bank  until  twelve  o'clock  the  next  day,  and  after  J.  K.  P.  ft  Go 
bad  ftdled.  EM,  that  the  plaintiffo  were  guilty  of  laches  in  failing  te 
pfeeent  the  eheck  on  the  day  it  was  received,  and  the  defendants  were  f^ 
I  from  liability  fdrih^indebtednesa.  SmUhY.MilUr,990. 
SeeBABBBV7T€T,4,7;  MmAXB. 
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PENALTY, 
rho  proTisionB  of  a  sUtate  of  Pennsylyania  limited  the  amount  of  the  debt! 
and  liabilities  (not  including  capital  stock)  of  certain  companies  to  the 
amount  of  their  capital  actually  paid  in,  and  further  provided  that  "if  anj 
debts  or  liabilities  shall  be  contracted  exceeding  the  said  amount,  the 
directors  and  officers  contracting  the  same,  or  assenting  thereto,  shall  be 
jointly  and  severally  liable,  in  their  individual  capacities,  for  the  whole 
amount  of  such  excess,  and  the  same  may  be  recovered  by  action  of  debt  as 
in  other  cases."  In  an  action  to  recover  for  a  violation  of  this  statute- 
held,  that  the  liability  so  created  was  in  the  nature  of  a  penalty,  and  was 
not  enforceable  by  action  outside  of  the  State  which  enacted  the  law.  FSrd 
National  Bank  v.  Price,  201 

PERPETUITIES. 
See  WiLU 

PRINCIPAL  AND  AGENT. 
)efendant's  agent,  in  procuring  plaintiff's  promissory  note,  signed  a  leoeipl 
in  the  name  of  his  principal,  containing  an  undertaking  that  the  nota 
should  be  protected  at  maturity.  He  was  not  authorized  to  sign  such  a  re- 
ceipt ;  but  defendant  used  the  note  in  his  business,  and  plaintiff  was 
obliged  to  pay  it  at  maturity.  Meld,  that  defendant  was  liable  on  the  ooiw 
tract  contained  in  the  receipt.  Mundorff^.  TFfcA:0r«Aam,  581. 
See  Dbl  Crbdebb  Agent. 

PRIVILEaED  CX)MMUNICATIONS. 
IHiere  a  party  offers  himself  as  a  witness,  he  cannot  refuse  to  answer  qvee 
tions  on  cross-examination,  as  to  any  conversations  with  his  counaeL    InkA 
itants  nf  Wobwm  v.  Henshaiw,  838. 

PROMISSORY  NOTR 

1  A  promissory  note  read  as  follows :  "  Four  months  after  date,  we,  the  presS 
dent  and  directors  of  the  Dulaney's  Valley  and  Sweet  Air  Turnpike  Ck>m 
pany,  of  Baltimore  county,  promise  to  pay  to  William  F.  Pierce,  or  order 
one  thousand  dollars  with  interest,  for  value  received ;"  and  was  signed  b; 
C.  T.  H.,  "president,"  J.  N.  H.  and  J.  G.  D.,  "directors,"  and  E.  R.  S.,  "see 
retary."  In  an  action  to  recover  on  the  note,  held,  that  parol  evidence  was 
admissible  to  show  that  the  drawers  of  the  note  signed  it  as  agents  of  the 
company  and  not  as  individuals,  and  that  the  note  was  accepted  as  the  note 
of  the  company.    HaUe  v.  Peiree,  189. 

2.  Where  a  promissory  note  appeared  on  its  face  to  have  been  originally  dated 
February,  1868,  and  to  have  been  afterward  changed  to  1889,  by  making 
the  figure  9,  over  the  figure  8,  held,  that  if  the  alteration  was  made  by  the 
holder,  after  the  execution  and  delivery  of  the  note,  in  order  to  correct  a 
mistake  and  make  the  note  conform  to  the  intention  of  the  parties,  snc^ 
alteration  did  not  invalidate  the  note,  even  if  the  signer  had  no  knowledge 
of  such  subsequent  alteration.    Duker  v.  Fram,  814. 

k  The  note  of  a  manufacturing  corporation,  in  the  hands  of  a  holder,  in  good 
lkith,for  value^who  took  it  before  maturity,  and  without  knowledge  tha 
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the  maker  had  not  neeiyed  full  oonaidentlon,  can  he  enforeed  agalnrt  the 

corporation,  although  it  waa  made  as  an  accommodation  note.    MamimmU 

National  Bank  t.  Oldbe  Works,  822. 
4.  Where  the  coneideration  of  a  promieeorj  note  is  a  Ucenae  to  nae  and  Tend 
'  an  invention  regalarljr  patented,  the  nnprofitahleness  of  the  InTentioii  does 

not  Titiate  the  note.    Na$h  t.  LvU,  485. 
6.  A  promifisorj  note  not  in  terma  payable  at  anjr  place,  but  entitled  to  graee» 

was  sned  apon  by  the  senrice  of  a  writ  at  a  quarter  past  six  p.  ic,  on  the 

last  day  of  grace,  no  demand  of  payment  having  been  made.    HM^  that 

the  action  was  prematnre.    Estw  t.  Touier,  489. 

6.  On  the  10th  of  Jaly,  1866,  a  bank  received  notice  of  the  dishonor  of  a 
promissory  note  which  it  had  discounted,  and  on  the  11th,  after  the  close  of 
the  business  day,  notified  its  immediate  indorser  by  a  drop  letter,  which  he 
did  not  receive  until  the  13th,  there  being  no  system  of  carriers.  Jlddt 
insufficient  notice  to  charge  the  indorser.  Shelbum  FaUs  National  Bank 
T.  TownsUif,  447. 

7.  A  promissory  note  was  signed  by  A.,  indorsed  by  C,  and  delivered  to  B.,  who 
took  it  away  with  him  and  soon  returned  it  to  A.,  stating  that  it  should  have 
been  drawn  "  with  interest,"  whereupon  these  words  were  added  by  A.'s 
assent  and  in  C.'s  absence.  In  an  action  against  C.  on  the  indorsement  the 
note  was  introduced  in  evidence  in  its  original  form,  the  words  "  with  inter- 
est" having  been  erased.  Held,  that  C.  was  liable,  as  the  alteration  was 
not  fraudulent,  and  the  note  had  been  restored  to  Its  original  form.  (Shabs- 
WOOD,  J.,  dissentiente,)    Kountz  v.  Kennedy,  541. 

8.  A  sealed  promissory  note,  with  several  sureties,  was  executed  and  offered  by 
the  maker  to  the  payee,  who  refused  to  accept  it  unless  the  words  **  interest 
to  be  paid  semi-annually "  were  inserted.  The  maker  thereupon,  without 
the  knowledge  of  the  sureties,  wrote  the  words  in  the  note  as  required. 
Held,  that  the  sureties  were  discharged  from  liability.    NeffY,  Earner, S65. 

9.  The  defendant,  who  had  indorsed  a  note,  was,  previous  to  its  maturity,  shown 
the  note  and  told  that  the  maker  wanted  it  to  remain  another  year.  He  was 
asked  if  he  was  willing,  and  he  said  he  was  willing  to  let  it  remain,  and 

'  that  it  was  a  good  note.    Held,  that  this  was  a  waiver  of  demand  and  notice  i 
that  the  liability  of  the  indorser  became  absolute  on  the  maturity  of  the 

*'  note,  and  no  subsequent  demand  or  notice  was  required.    Sheldon  v.  Ebrton 
669. 

See  Prikcifal  aivd  Agent. 

RAILROAD  COMPANY. 
I.  In  pursuance  of  a  statute  authorizing  a  railroad  company  to  mortgage  "  all 
^  or  any  part  of  their  road,  property,  rights,  liberties  and  franchises,"  the  com- 
pany executed  and  delivered  a  mortgage  to  certain  persons,  trustees,  ol 
•*  all  the  road,  property,  rights,  liberties,  privileges,  corporate  franchisee. 
Incomes,  tolls  and  receipts,  now  held  or  hereafter  to  be  acquired."    Held 
.  that  the  mortgage  was  authorized  by  the  statute  and  gave  a  valid  lien  oa 
the  engines,  cars,  furniture  of  stations,  etc.,  required  for  the  transaction  of 
'  the  business  of  the  company,  whether  owned  at  the  date  of  the  mortgage  ot 
subsequently  acquired.    Philadelphia,   Wilmington  d  BalHmore  Bailrmd 
CoU.Woelpper,^0(i, 
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i  h  ehlld»  nineteen  months  old,  Btrajed  from  Its  mother  to  the  railroad  track 
of  the  Pennay  iTania  Railroad  Ck>mpany,  and  was  run  over  by  a  car,  which  had 
h<>€n  detached  from  the  engine  and  sent  aroand  a.carYe^  on  a  slight  down 
grade,  unattended  by  a  brakesman.  The  track  where  the  child  was  inj  ured  nen 
through  a  lot  which  the  public  had  been  permitted,  by  the  railroad  com- 
pany, to  use  freely.  In  an  action  to  recover  for  the  injuries  received  by  the 
child,  the  Judge  took  the  question  of  negligence  away  from  the  jury  and 
charged  that  no  more  than  $8,000  could  be  n;covered,  by  reason  of  the  limit 
In  the  act  of  assembly  of  1868.  The  Injury  happened  in  1864  and  this  action 
wa^  commenced  in  1866.  Held  (1)  that,  as  in  this  case  the  negligence  alleged 
consisted  of  a  positive  act  of  carelessness  in  sending  a  car  around  a  curve 
out  of  sight,  on  a  descending  grade,  at  a  place  where  persons  might  be 
expected  to  be,  from  the  permissive  use  suffered  by  the  company,  the  ques- 
tion of  negligence  was  for  the  jury ;  (2)  that  the  child  was  incapable  of  con- 
tributory negligence,  and  (8)  that  as  the  act  of  1868  was  retrospective  as  to 
this  case,  and,  therefore,  inoperative,  full  compensation  should  be  rendered 
for  the  injury.    Kay  v.  Pennsylvania  Railroad  Co.,  028. 

See  Common  Carribiis  ;  Masteb  and  Sbryant  ;  NBOuemoi. 

RAILROAD  AID  LAW. 
See  CoNBTiTUTiONAL  Law,  1. 

RAILROAD  CHARTER. 
See  Riparian  Rights. 

RATIFICATION. 
See  Infant. 

REAL  ESTATE. 
8m  Status  of  Frauds;  Dbko. 

REAL  ESTATE  BROKER. 
See  Broker. 

REBELLION.  . 

I  The  defendant!  at  the  breaking  out  of  the  rebellion  of  1861  were  oopartnen 
doing  bosinesB  at  Savannah,  Qa.,  where  one  of  them,  named  Wheaton,  re- 
sided. Two  of  the  defendants  did  business  as  copartners  in  New  York, 
where  they  resided.  On  the  28d  of  August,  1861,  the  plaintiff's  agent  pui^ 
chased  of  the  Savannah  firm  a  bill  of  exchange.  It  was  drawn  by  Wheat- 
on in  the  name  of  his  firm  on  the  New  York  firm  of  defendants.  By  an  act 
of  congress  passed  July  18,  1861,  the  president  was  authorised  to  dedate 
eertain  districts  in  insurrection,  and  that  thereupon  all  commercial  inti^. 
course  should  cease  and  become  unlawful.  On  the  16th  of  Angost,  1861» 
the  president  by  proclamation  declared  the  district  in  which  Savannah  is 
sH  anted  in  a  stote  of  insurrection.  Beld,  that  the  drawing  of  the  bill  ol 
ej  change  was  illegal  and  void,  and  within  the  rule  prohibiting  contracts 
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with  the  enemj  daring  war  and  no  action  ooald  lie  against  anj  of  Um  par- 
ties  to  It.     Woods  v.  WUder,  684. 
3.  The  copartnership  between  Wheaton  and  the  other  defendants  was  di»> 
solved  by  the  war,  and  the  defendants  were  not  bound  by  the  oontmet  of 
Wheaton  nuule  after  such  dissolution.  Id, 

See  CoNTBACT,  3. 

RESTRAINT  OP  TRADE. 

G.  leased  a  dyeing  and  scouring  establishment,  in  the  city  of  Baltimore,  for  a 
term  of  years,  to  F.  &  D.,  partners,  and  at  the  same  time  sold  them  the 
good-will  of  the  business,  and  covenanted  never  to  enter  into  competition, 
directly  or  indirectly,  with  the  lessees,  in  Baltimore,  in  the  trade  or  profes- 
«ion  of  dyeing  and  scouring.  The  partnership  between  F.  &  D.  was  subee- 
«quently  dissolved ;  D.  became  sole  owner  of  the  partnership  interest ;  the 
lease  expired,  and  D.  removed  next  door  and  established  himself  in  the 
regular  business  of  dyeing  and  scouring.  Q.  then  made  an  arrangement 
with  his  son,  by  which  the  trade  was  re-established  at  the  old  stand,  under 
the  name  of  the  son,  the  father  being  the  real  proprietor.  On  an  applica- 
tion for  an  injunction,  held,  that  the  covenant  was  valid ;  that  the  dissolu- 
tion of  the  partnership  between  F.  and  D.  did  not  release  the  covenanter 
from  his  obligation  to  D. ;  and  that  the  re-establishment  of  the  bosinesB  by 
Q.,  under  the  name  of  his  son,  was  in  violation  of  the  covenant,  and  could 
be  restrained  by  injunction.    Ouerand  v.  Bandelet,  164. 

RESPONDEAT  SUPERIOR. 
See  Masteb  ahd  Sbbyant,  4. 

REVENUE  STAMPa 
See  Stamps 

RIPARIAN  RIGHTS. 

1.  A  dam  was  constructed  on  a  stream  in  a  manner  in  nowise  injurious  or  pre- 
judicial, at  the  time  of  its  erection,  to  a  mill  owner  above ;  but,  by  reason  ol 
the  unusual  and  unprecedented  inflow  of  waters  from  the  working  of  mines 
located  on  the  stream  above  the  mill,  the  obstruction  became  so  great  as  to 
prevent  the  regular  and  efficient  operation  of  the  mill.  Held,  that  the 
owner  of  the  dam  was  not  responsible  for  the  injury  thus  occasioned,  and 
that  an  injunction  would  not  lie  compelling  him  to  lower  the  dam.  Proctor 
T.  Jenninge,  240. 

I.  A  railroad  company,  in  pursuance  of  alleged  franchises  embraced  in  tlieir 
charter,  constructed  their  track  along  the  bank  of  a  navigable  river,  below 
high-water  mark,  thus  cutting  off,  without  compensation,  the  riparian  owners 
from  the  benefits  incident  to  their  property  from  its  contiguity  to  the  water 
Held,  that  the  title  of  owners  of  lands  bordering  on  tide  waters  ends  at  high 
water  mark ;  that  below  the  ordinary  high-water  mark  the  title  to  tlie  aoi) 
is  in  the  State ;  and  that  the  riparian  owner  has  no  rights  beyond  high- 
water  mark,  as  against  the  State  or  its  grantees.  SUvone  t.  Patterson  and 
Newark  B,  R.  Co.,  269. 
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I  The  qneotioD  whether  the  legidature  intended  to  gnjii  the  right  of  building 
a  railroad  on  soil  sitnated  below  high-water  mark  will  be  determined  by  an 
inqMCtion  of  the  charter.  A  epedfic  grant  ia  neooaiiy  to  oonTejr  sack 
ii|^ 

ROAD. 
See  Highway. 

SABBATH. 
See  Lord's  Day. 

SALE. 
See  Conditional  Salb  ;  Wabranty. 

SALE  AND  DELIVERY. 

L  M.  ft  B.,  of  Annapolis*  directed  A  G.  ft  Co.»  of  Boston,  to  send  a  cargo  of  one 
hundred  and  fifty  tons  of  ice»  and  authorized  them  to  get  the  freight  as  low 
as  possible.  The  invoice  was  completed,  shipment  was  made  in  the  usual 
mode,  and  advices  thereof  were  sent  by  letter.  The  cargo  having  been 
badly  damaged  in  the  passage,  in  an  action  by  the  vendors  to  recover  the 
value  of  the  ice,  held,  that  the  delivery  to  the  common  carrier  transferred 
the  title  to  the  vendees,  and  that  the  vendors  could  recover  the  contract 
price.    Magruder  dh  Bro,  v.  Onge,  177. 

2.  If  the  contract  of  purchase  be  silent  as  to  the  person  or  mode  by  which  the 
goods  are  to  be  sent,  a  delivery,  by  the  vendor  to  a  common  carrier  in  the 
usual  and  ordinary  course  of  business,  transfers  the  property  to  the  vendee 
lb. 

a,  Two  sons,  hotel-keepers,  disposed  of  their  interest  in  the  hotel  furniture  and 
fixtures  to  their  father.  The  father  had  been  living  in  the  hotel  previous 
Ic  the  transfer.  After  the  transfer,  the  sons  remained,  and  one  of  them 
acted  as  superintendent.  The  dissolution  of  the  partnership  of  the  sons, 
and  the  transfer  to  the  father,  were  published  in  two  leading  newspapers. 
Subsequently  the  furniture  was  levied  on  under  a  judgment  obtained  against 
the  sons.  HM,  that  not  only  the  question  of  good  faith  in  making  the  trans- 
fer, but  also  the  question  whether  there  was  such  delivery,  actual  or  construc- 
tive, as  to  l>e  notice  to  all  third  persons,  and  whether  die  possession  taken 
by  the  vendee  was  exclusive,  or  concurrent  with  the  vendors,  was  to  be 
submitted  to  the  Jury.    McKUMnv.  Mcvriin,^^. 

SEDUCTION. 
Where  there  is  evidence,  in  an  action  for  breach  of  promiae  of  marriage,  suf- 
ficient to  establish  the  promise,  the  breach  thereof,  and  the  seduction  of  the 
plaintiff  by  the  defendant  subsequent  to  the  promise,  and  also  evidence 
tending  to  show  that  the  seduction  was  procured  by  means  of  the  promise 
to  marry,  the  jury  may  consider  the  fact  of  the  seduction  as  an  aggravation 
ef  damages.    Bataer  t.  SchtUeriberg,  174. 

SIDEWALK. 
See  HionwAY. 


i 


Digitized  by 


Google 


/■ 


776  INDEX- 

SLANDER  OF  TITLB. 

H.  was  prevented  f^m  making  an  adTantageoos  sale  of  laada  bdonging  !• 
him  and  oontaining  an  iron  ore  mine,  hy  the  miarepresentaiiona  of  P.  to  the 
proposed  buyer,  to  tlie  effect  that  an  experienced  iron  mannfttctnrer  was  of 
opinion  tliat  tlie  iron  mine  was  bat  a  "  poclLet/'  or  nest  tliat  would  snddenlj 
run  out.  Held,  tliat  H.  could  recover  damages  from  P.  in  a  suit  in  the  naloro 
of  an  action  of  slander  for  defamation  of  title.    PauU  v.  ffaffer^,  61& 

STAMPS. 

1.  An  unstamped  instrument  Is  not  absolutely  void.  In  the  absence  of  proof 
that  the  stamp  was  omitted  with  intent  to  defraud  the  revenne.  Oreen  t. 
Holway,  889. 

d.  The  provisions  in  the  United  States  Statutes  of  1866,  chapter  184,  section  0, 
that  no  instrument,  not  duly  stamped  as  required  by  law,  shall  be  admitted 
or  used  in  evidence  in  any  court  until  a  legal  stamp  shall  have  been  afl&xed 
thereto,  applies  only  to  the  courts  of  the  United  States.  lb. 

8.  United  States  internal  revenue  stamps  are  exempt  from  all  State  and  local 
taxation.    Paffrey  r.  City  of  Ba9tm,9M. 

STATE  AID. 
See  CoKSTiTxmoNAL  Law,  1. 

STATUTE  OP  FRAUDS, 
i  mutual  transfer  of  possession  of  lands,  under  a  parol  eontrad,  wbloh  €0» 
tinues  exdnsive  and  undisturbed  for  19  years,  is  a  valid  transfer  of  titlea 
and  is  not  within  the  statute  of  frauds.    Mou  v.  Ouioer,  60L 

STATUTE  OF  LIMITATION. 

L  The  statute  of  limitations  does  not  continue  to  run  against  the  elalnifl  of 
creditors  of  an  insolvent  debtor  after  his  application  for  the  benefit  of  the 
insolvent  laws,  and  before  an  audit  and  order  of  the  court  distributing  the 
insolvent's  estate.  In  tJie  maiUr  of  tits  ifuolterU  etkUe  of  Conrad  Lei- 
man,  182. 

8.  In  bar  of  an  action  on  a  draft  the  statute  of  limitations  was  pleaded.  It 
appeared  that  seven  years  had  elapsed  since  the  cause  of  action  accmed^ 
and  that  the  defendant  was  a  resident  of  New  Jersey,  but  had  done  business 
ten  hours  each  day  in  New  Toric  ever  since.  ffM,  that  if  a  non4reiidmU 
can  be  allowed  any  time  under  the  statute  of  limitations,  H  must  amount  In 
the  aggregate  to  six  years  of  actual  presence  within  the  State  in  ofdsr  to 
bar  the  action.    Bennett  v.  Cook,  727. 

STREET. 
See  CovsTiTUTiONAL  Law,  8,6;  HiaHWAT. 

SUBROGATION. 
See  In8ubakcb,6. 

SUICIDE. 

HeelN8URANCB,15. 
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8UNDAT. 
8m  LOBD'a  DAT. 

SUBETIES. 
8m  Baxxbdptct,  8;  PsoMuaoBT  Hon,  a 

TAXATION. 

8m  COKtTITTTTIONAL  LaW,  1,  Q  ;  STAMFt,  & 
TITLE. 

8m  bULKDBR  OF  TiTLB. 

TOWNS. 
8m  Muhicifal  Corforation  ;  Highway. 

TOW-BOATS. 
8m  CX>iocoii  Cahhtkrh. 

TRANSFER  OP  CAUSEa 
A  non-TMideiit  liuraranoe  company  doing  basineas  in  a  State,  and  aoMptlaf 
Mrrice  of  original  process  through  its  agents,  in  oonfonnitj  to  the  laws  of 
the  Sute,  ifl  not  thereby  deprived  of  the  right  to  a  remoTal  to  the  federal 
courts  of  an  action  commenced  against  it  in  the  conrta  of  the  State  bj  a 
dtiaen.    Enorr  r.  The  ffoma  Ins.  Co.,  20. 

8m  CoNflTiTunoNAL  Law,  %. 
TRESPASS,  COLOR  OPPICU. 

SmPaLSB  iMFBISONliXMT. 

TRUST 
By  a  will  a  trost  was  crMted,  the  capital  consisting  of  stock  in  two  corpora 
tionA  The  corporations  afterward  issued  new  stock  to  be  taken  by  the 
stockholders,  and  the  trustees,  under  the  will,  sold  the  right  to  subscribe 
for  stock  in  one  company  and  bought  stock  with  their  own  money  in  the 
other  company,  and  sold  it  at  an  advance.  BM^  that  the  profitt  belonged 
to  the  income  and  not  the  capital  of  the  trust     WiUbamts  ApptA.  080L 

TRUSTEES. 
8m  Contract,  1. 

TRUST  FUND. 

8m  iKSOLYSlTT'e  EaTATH. 

TUOa 
8m  Comkon  CARBnma,  7. 

ULTRA  VIRES 

8m  Mukicital  Corforatiov^  IL 
Vol.  ni.— 98 
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U8XJBY. 
Bf  Attachmkht. 

VENDOR  AND  VENDEE. 
V„  the  owner  of  m  quantity  of  haj,  knowing  that  white-lead  paint  had 
spilt  upon  it,  endeavored  carefully  to  separate  the  damaged  part  from  the 
rest,  and  supposed  he  had  succeeded,  and  afterward  sold  the  supposed 
undamaged  part,  without  disclosing  its  condition,  to  F.,  whose  cow  ate 
thereof  and  died,  ffeld,  tliat  V.  was  liahle,  and  that  the  measure  of 
damages  was  the  value  of  the  cow,  if  F.  used  all  reasonable  means  to 
restore  her.    Fr&neh  r.  Vining,  440. 

WAB. 
See  Insuhahcb,  13, 18 ;  RebslliOv. 

WARRANTY. 
The  plaintifb  contracted  to  manufacture  and  deliver  to  the  defendant  "all  the 
horn  chains  they  manufacture."  The  chains  manufactured  and  delivered 
were  composed  of  round  and  oval  links,  the  round  links  being  hoof  and  the 
oval  links  being  horn ;  and  in  an  action  to  recover  the  contract  price,  field, 
(1)  that  the  words  "  all  the  horn  chains  they  manufacture  "  did  not  imply  a 
warranty  that  the  chains  should  be  made  wholly  of  horn,  but  that  they 
should  be  the  article  known  in  the  market  as  **  horn  chains ; "  (2)  that  the 
contract  called  for  articles  of  a  fair  merchantable  quality  and  of  good 
workmanship,  but  not  for  articles  of  the  first  quality.  8w6<U  T.  Shum- 
WDif,  471. 

WATER  PRIVILEGE. 
See  RiFAKiAK  Rights. 

WILLS. 

1.  A  will  contained  a  provision  by  which  certain  leasehold  property  was 
devised  to  8.,  and,  in  the  event  of  her  death,  "  without  leaving  lawful  issue 
or  descendants,"  to  W.  EM,  that  the  limitation  over  to  W.  was  not  void  for 
remoteness ;  and  tliat  the  words  "dying  without  issue,"  in  devises  of  estates 
less  than  freehold,  signify  "  a  dying  without  issue  living  at  the  death  of  the 
first  taker."    Allmder^9  Lessee  v.  Sussan,  171. 

1  By  a  will  certain  property  was  devised  to  C.  tmd  J.  for  life,  and  after  their 
death  to  the  "  Infidel  Society  in  Philadelphia  hereafter  to  be  incorporated, 
and  to  be  held  and  disposed  of  by  them  for  the  purpose  of  building  a  hall 
for  free  discussion  of  religion,  politics,"  etc.  HM,  (1)  that  this  remainder, 
limited  to  a  corporation  thereafter  to  be  created,  was  void,  because  there 
was  no  devisee  competent  to  take  at  the  time,  and  the  possibility  tliat  there 
might  be  such  a  corporation  during  the  particular  estate  for  life  was  too 
remote ;  (2)  tliat  it  was  not  valid  as  a  charitable  use  which  could  be  enforced 
and  administered  in  a  court  of  equity.  Ji  neiti—  .aat  such  a  corporation  could 
not  be  formed  under  the  law  of  Pennsylvania  providing  for  the  incorpora- 
tion of  societies  for  literary,  charitable  or  religious  purposes,  and  beneficial 
associations.    Zeisweiss  v.  James,  558. 
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t,  A  testator  gaye  to  hk  wife  and  daughter*  or  in  case  of  the  death  of  one  of 
them,  to  the  surviror*  all  hia  real  estate  during  their  liyee,  and  in  case  of 
the  death  of  the  daughter,  leaying  lawful  issae,  hie  real  estate  was  to  de- 
scend to  each  lawf ol  Issue,  their  heirs  and  assigns  forerer.  The  will  further 
proceeded :  "  In  case  mj  daughter  shall  die  before  her  mother,  leaving  law- 
ful  issue,  such  issue  shall  enjoy  and  inherit  their  mother's  right  from  the 
time  of  her  death ;  but  in  case  mj  daughter  shall  die,  not  leaving  lawful 
issue,  the  executors  shall  sell,  after  the  death  of  mj  wife,  the  real  estate, 
and  distribute  the  proceeds  among  mj  relatives  hereinafter  named."  ffeld 
that  the  daughter  did  not  take  an  **  estate  tail "  which  could  be  barred  bj 
conveyance  in  fee ;  but  that  she  took  an  estate  for  life,  with  remainder  to 
her  children  in  fee,  with  an  alternative  limitation  over,  in  the  event  of  her 
dying  without  issue  living  at  her  death.     Taylor  v.  Taylor,  566. 

4.  The  testator,  by  a  clause  in  his  will,  gave  the  residue  of  his  personal  estate 
to  certain  trustees  named,  and  directed  that  it  should  be  applied  to  support 
a  hospital  which  was  to  be  under  such  trustees'  management.  He  also 
directed  the  trustees  to  apply  to  the  legislature  for  an  act  to  incorporate 
the  hospital,  and  if  the  legislature  should  not,  within  two  years  after  his 
death  (provided  the  youngest  trustee  living  at  testator's  decease,  and  tes- 
ter's nephew,  who  was  also  named  in  the  will,  or  either  should  so  long  live), 
grant  a  proper  act  of  incorporation,  the  bequest  was  to  be  paid  to  the  United 
States.  BM,  that  the  feawmsble  interpretation  of  the  wiU  is  that  the  tesutor 
intended  to  limit  a  contingent  future  interest  in  the  nature  of  an  executory 
devise,  the  contingency  depending  upon  the  creation  of  a  corporation  by  the 
legislature  taking  within  the  period  allowed  for  the  suspension  of  the 
ownership  of  property  by  the  statute  against  perpetuities.  BwrriU  v.  Board- 
man,  694. 

5.  An  executory  bequest  limited  to  the  use  of  a  corporation  to  be  created 
within  the  period  allowed  for  the  vesting  of  future  estates  and  interests  is 
valid.  lb 

6.  Such  a  bequest  does  not  violate  the  statute  of  wills  which  prohibits  devises 
to  a  eorporation  not  expressly  authorized  to  take  by  will.  IV, 

WITNESS. 
See  Priyilbgbd  CoMMiTinoATioiraL 

WORDS. 

•*  Capital;'  see  Tbusts. 

«*  Contained  in,"  see  Ivsukahcb. 

"  Dying  ^oithaut  imte,**  see  Willa. 

"  AUry  of  a  Fortdomtrtr  see  lN8URiJra& 

••  Income;*  see  Trusts. 

"RekOion;*  see  Husbaih)  and  Wifb. 

"BhaU  die  by  Suicide,'*  see  Iksubaxcb 
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NOTES 

ON  THE 

AMERICAN  REPORTS. 

OASES    IN  "3    AM.    REP. 


i 


S   AM.  REP.   2S,   BUCHANAN  v.   CURTIS,   25   WIS.   99. 
'What  constitutes  a  dedication. 

Cited  in  Cohoes  v.  Delaware  &  H.  Canal  Co.  134  N.  Y.  397,  31  N.  E.  887,  hold- 
ing  that  public  highway  may  be  created  by  offer  and  implied  acceptance;  Cohoes 
V.  Delaware  &  H.  Canal  Co.  134  N.  Y.  397.  31  N.  E.*887,  holding  that  public  high- 
way may  be  created  by  offer  and  actual  formal  acceptance;  Cunningham  v.  Hen- 
dricks, 89  Wis.  C32,  62  N.  W.  410,  holding  no  valid  dedication  where  intent  to 
dedicate  is  absent;  Fischer  v.  Laack.  76  Wis.  313,  45  N.  W.  104  (dissenting  opin- 
ion), on  what  constitutes  a  dedication. 

Cited  in  reference  note  in  4  A.  R.  205,  on  evidence  showing  dedication  and  ac- 
ceptance of  highway. 

Cited  in  note  in  57  A.  S.  R.  751,  754,  on  highways  by  dedication. 
—  User  by   public. 

Cited  in  City  Cemetery  Asso.  v.  Meninger,  14  Kan.  312,  holding  that  dedication 
may  be  shown  by  public  user  with  owner's  knowledge;  Cohoes  v.  Delaware  &  H. 
Canal  Co.  134  X.  Y.  397,  31  N.  E.  887,  holding  that  public  highway  may  be 
created  by  public  user  for  twenty  years  with  owner's  knowledge  though  without 
his  consent;  Cohoes  v.  Delaware  &  H.  Canal  Co.  134  N.  Y.  397,  31  N.  E.  887, 
liolding  that  public  highway  may  be  created  by  throwing  open  land  with  intent  to 
dedicate  followed  by  public  user;  Hart  v.  Red  Cedar,  63  Wis.  634,  24  N.  W.  410, 
holding  that  a  road  becomes  a  public  highway  by  continued  and  uninterrupted 
use  for  ten  years  according  to  statute;  Brown  v.  Baraboo,  98  Wis.  273,  74  N. 
W.  223,  holding  streets  sufficiently  dedicated  when  shown  on  recorded  plat  and 
used  as  such  by  public  for  forty  years. 
What  constitutes  acceptance  of  dedication. 

Cited  in  Cohoes  v.  Delaware  &  H.  Canal  Co.  134  X.  Y.  397,  31  X.  E.  887, 
holding  that  acceptance  of  dedication  may  be  either  formal  or  implied;  State 
V.  Wilmington  &  W.  R.  Co.  74  X.  C.  143,  holding  no  formal  or  official  acceptance 
necessary  to  constitute  public  bridge  by  dedication  where  owner's  intent  to  dedi- 
cate is  evident. 
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Cited  in  notes  in  27  A.  D.  564,  on  acceptance  of  dedication;  58  A.  R.  146,  147, 
as  to  what  will  constitute  an  acceptance  of  dedication  of  highway. 
—  User  by  public. 

Cited  in  Forney  v.  Calhoun  County,  84  Ala.  215,  4  So.  163,  holding  that  ac- 
ceptance of  dedication  may  be  shown  by  positive  conduct  or  inferred  from  im- 
.  plied  recognition,  long  user,  or  beneficial  nature  of  dedication;  Hammond  v.  Maher, 
30  Ind.  App.  286,  65  N.  E.  1055,  holding  extensive  public  use  as  street  for  two 
or  three  years  sufficient  to  show  implied  acceptance  of  dedication;  Riley  v.  Bu- 
chanan, 116  Ky.  625,  63  LJI.A.  642,  76  S.  W.  527,  3  A.  &  E.  Ann.  Cas.  788, 
holding  that  dedication  of  highway  may  be  impliedly  accepted  by  long  continued 
public  user;  Cemetery  Asso.  v.  Meninger,  14  Kan.  312,  holding  that  dedication 
and  acceptance  may  be  shown  by  public  user  with  owner's  knowledge;  Kennedy 
v.  Le  Van,  23  Minn.  513,  holding  that  acceptance  of  dedication  may  be  inferred 
from  long  public  user  as  highway;  Price  v.  Breckenridge,  92  Mo.  378,  5  S.  W. 
20,  holding  no  formal  acceptance  of  dedication  necessary  where  offer  is  followed 
by  adverse  public  user  under  claim  of  right;  McKenzie  v.  Haines,  123  Wis.  557, 
102  N.  W.  33,  holding  acceptance  of  offered  dedication  of  highway  not  estab- 
lished by  occasional  use  by  persons  on  foot. 

Cited  in  notes  in  11  L.R.A.  67;  18  L.R.A.  510,  511,— on  public  user  as  accept- 
ance of  dedicated  highway. 
Owner's   declarations  to  show  intent  to  dedicate. 

Cited  in  Forney  v.  Calhoun  County,  84  Ala.  215,  4  So.  153,  holding  owner's 
declarations  the  most  frequent  mode  of  proving  intention  to  dedicate;  Denver 
V.  Jacobson,  17  Colo.  497,  30  Pac.  246,  holding  owner's  declarations  admissible 
to  show  intent  to  dedicate,  or  otherwise;  Quinn  v.  Eagleston,  108  Hi.  248,  hold- 
ing owner's  declarations  admissible  to  show  intention  in  leaving  strip  of  land 
open. 

3  AM.  REP.  26,  KNORR  v.  HOME  INS.  CO.  25  WIS.   143. 
Removal   to   federal  court  of  suit  against  foreign  corporation. 

Cited  in  Amsden  v.  Norwich  Union  F.  Ins.  Co.  44  Fed.  515,  sustaining  right 
of  foreign  corporation  to  remove  suit  to  Federal  court  though  service  made  upon 
duly  authorized  resident  agent. 

Cited  in  reference  note  in  7  A.  R.  607,  on  transferring  cause  to  Federal  courts. 

3   AM.   REP.    30,   WHITING  v.   SHEBOYGAN   &  F.   DU   li.   R.   CO.   25 

WIS.    167. 
Wbat  constitutes  impairment  of  contractual  obligation. 

Cited  in  Storrie  v.  Cortes,  90' Tex.  283,  35  L.R.A.  666,  38  S.  W.  154,  holdin;? 
constitutional  provision  against  laws  impairing  obligation  of  contracts  not  vio- 
lated by  decision  overruling  previous  decisions  sustaining  validity  of  obligation. 
For  what  purposes  public  or  municipal  funds  may  be  used. 

Cited  in  Denver  v.  Hallett,  34  Colo.  393,  83  Pac.  1066,  sustaining  right  of  city 
and  county  of  Denver  to  provide  by  charter  for  erection  of  auditorium,  purchase 
site,  and  issue  bonds  to  discharge  indebtedness  therefor;  Manning  v.  Klippel,  9 
Or.  367,  holding  tax  laid  for  private  purpose  void;  Citizens*  Sav.  &  L.  Asso.  v. 
Topeka,  7  Legal  Gaz.  76,  holding  void,  municipal  bonds  in  aid  of  private  manu- 
facturing concern;  Manning  v.  Devils  Lake,  13  N.  D.  47,  112  A.  S.  R.  652,  65 
L.R.A.  187,  99  N.  W.  51,  holding  that  city  cannot  by  taxation  raise  funds  for 
construction  of  bridge  outside  city  limits;   Lund  v.  Chippewa  County,  93  Wis. 
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640,  34  L.R.A.  131,  67  N.  W.  927,  holding  that  county  may  issue  bonds,  to  be 
paid  by  taxation,  as  donation  for  establishment  of  state  home  for  the  feeble 
minded;  State  ex  rel.  McCurdy  v.  Tappan,  29  Wis.  664,  9  A.  R.  622,  holding 
that  legislature  may  authorize  municipal  corporations  to  impose  taxes  for  strict- 
ly munici|)al  or  public  purposes  only;  State  ex  rel.  New  Richmond  v.  Davidson, 
114  Wis.  563,  58  L.R.A.  739,  90  N.  W.  1067,  sustaining  validity  of  act  appropri- 
ating state  moneys  to  reimburse  city  for  money  spent  in  relief  of  cyclone  suffer- 
ers; Atty.  Gen.  v.  Eau  Claire,  37  Wis.  400,  holding  maintenance  of  dam  for 
purpose  of  leasing  water  to  private  persons  not  a  municipal  or  public  purpose 
authorizing  taxation  therefor;  Brooke  Academy  v.  George,  14  W.  Va.  411,  35 
A.  R.  760,  holding  unconstitutional  and  void,  statute  appropriating  certain  publfc 
moneys  to  private  educational  institution. 

Cited  in  notes  in  15  A.  R.  58-60,  on  constitutionality  of  taxation  to  aid  pri- 
vate enterprises  incidently  benefiting  the  public;  8  A.  S.  R.  511,  on  what  im- 
positions may  be  sustained  as  exercise  of  taxing  power;  16  A.  S.  R.  366,  on 
purposes  which  justify  imposition  of  taxes  or  assessments;  4  L.R.A.  787,  on 
right  to  take  private  property  for  private  use;  8  L.R.A.  284,  on  taxes  being  laid 
for  public  purposes  and  not  for  private  interests. 
—  Private  institution  for  drunlcards. 

Cited  in  Wisconsin  Keeley  Institute  Co.  v.  Milwaukee,  95  Wis.  153,  60  A.  S. 
R.  105,  36  L.R.A.  55,  70  N.  W.  68,  holding  unconstitutional  and  void  statute 
authorizing  treatment  of  drunkards  in  private  institution  at  county's  expense ; 
State  ex  rel.  Garrett  v.  Froehlich,  118  Wis.  129,  99  A.  S.  R.  985,  61  L.R.A.  345, 
94  N.  W.  50,  holding  unconstitutional,  statute  appropriating  public  funds  for 
payment  of  treatment  of  drunkards  at  private  institution.  ' 
-*  Donations  or  subscriptions  in  aid  of  railroads. 

Cited  in  Leavenworth  County  v.  Miller,  7  Kan.  479,  12  A.  R.  425,  sustaining 
validity  of  statute  authorizing  counties  and  cities  to  subscribe  for  railroad  stock 
and  issue  bonds  in  payment  thereof;  Taylor  v.  Ross  County,  23  Ohio  St.  22, 
Itolding  that  county  cannot  by  taxation  raise  money  in  aid  of  railroad  which 
is  not  required  to  be  completed  or  operated;  Harcourt  v.  Good,  39  Tex.  455, 
sustaining  validity  of  tax  to  be  used  in  redemption  of  bonds  issued  by  town 
in  aid  of  railroad  bridge;  Phillips  v.  Albany,  28  Wis.  340,  holding  that  legisla- 
ture may  authorize  municipal  subscriptions  to  stock  of  railroads;  Bound  v.  Wis- 
consin C.  R.  Co.  45  Wis.  543,  sustaining  validity  of  statute  authorizing  town  to 
subscribe  to  capital  stock  of  railroad  and  issue  bonds  therefor;  Rogan  v.  Water- 
town,  30  Wis.  259,  holding  that  city  may  loan  its  credit  to  railroad  under  legis- 
lative authority  and  issue  valid  bonds  therefor;  Ellis  v.  Northern  P.  R.  Co.  80 
Wis.  459,  27  A.  S.  R.  44,  50  N.  W.  397;  Ellis  v.  Northern  P.  R.  Co.  77  Wis.  114. 
45  N.  W.  811, — holding  conveyance  of  lands  by  county  as  donation  to  railroad 
company  void;  Treadway  v.  Schnauber,  1  Dak.  227,  46  N.  W.  464,  holding  that 
a  county  in  a  territory  cannot  vote  aid  to  railroad  corporation  and  levy  tax 
therefor;  Wadsworth  v.  Supervisors,  102  U.  S.  534,  26  L.  ed.  221,  on  municipal 
donations  to  railroad  and  other  private  corporations;  Lynch  v.  Eastern,  Lafayette* 
M.  R.  Co.  57  Wis.  430,  15  N.  W.  825  (dissenting  opinion),  on  right  of  town  to 
issue  bonds  in  aid  of  railroad. 

Cited  in  reference  note  in  1  A.  R.  254,  on  constitutionality  of  statute  allowing 
municipalities  to  subscribe  for  railroad  stock. 

Cited  in  notes  in  59  A.  D.  784,  on  validity  of  donations  or  loans  of  credit  by 
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municipal   corporations  to  railroads;    14  L.R.A.  479,  on   right  to   appropriate 
money  or  levy  taxes  to  aid  railroads. 

Distinguished  in  Olcott  v.  Supervisors,  16  Wall.  678,  21  Ia  ed.  382,  5  Legal 
Gaz.  204,  sustaining  validity  of  tax  in  aid  of  railroad;  Roberts  v.  Northern  P. 
R.  Co.  158  U.  S.  1,  39  L.  ed.  873,  16  Sup.  a.  Rep.  756,  (affirming  42  Fed.  734), 
sustaining  validity  of  conveyance  of  its  lands  by  county  to  railroad  in  consid- 
eration of  construction  of  national  railroad  with  lake  terminus  within  county. 

Right  to  injunctloii. 

Cited  in  Jacquelin  v.  Erie  R.  Co.  69  N.  J.  Eq.  432,  61  Atl.  18,  on  right  to 
preliminary  injunction  to  restrain  discontinuance  of  railroad  station. 

—  Right  of  taxpayer  to  injunction  against  expenditures. 

Cited  in  Fowler  t.  Superior,  85  Wis.  411,  54  N.  W.  800,  holding  that  court  of 
equity  may  at  taxpayer's  suit  enjoin  issuance  of  municipal  bonds  prima  facie 
importing  debt  in  excess  of  constitutional  limit;  Nevil  v.  Clifford,  55  Wis.  161, 
12  N.  W.  419,  sustaining  taxpayer's  right  of  action  in  equity  to  set  aside  fraud- 
ulent judgment  against  town  and  restrain  tax  to  pay  it;  Willard  v.  Comstock, 
58  Wis.  565,  46  A.  R.  657,  17  N.  W.  401,  holding  that  taxpayer  may  maintain 
bill  in  behalf  of  himself  and  others  to  enjoin  misappropriation  of  municipal  prop- 
erty whereby  tax  burden  increased;  Lawson  v.  Schnellen,  33  Wis.  288,  holding 
injunction  proper  remedy  to  prevent  unauthorized  issue  of  bonds  by  municipal 
corporations;  Bound  v.  Wisconsin  C.  R.  Co.  45  Wis.  543  (dissenting  opinion),  on 
right  of  single  taxpayer  to  enjoin  municipal  authorities  from  issuing  negotiable 
securities  to  be  repaid  by  taxation. 

Distinguished  in  Judd  v.  Fox  Lake,  28  Wis.  583,  holding  that  injunction  will 
not  issue  to  restrain  assessment  and  collection  of  illegal  tax;  Pedrick  v.  Ripon, 
73  Wis.  622,  3  L.R.A.  269,  41  N.  W.  705,  holding  that  injunction  will  not  issue 
at  suit  of  taxpayers  to  enjoin  threatened  enforcement  of  unauthorized  resolution 
to  construct  waterworks;  Sage  v.  Fifield,  68  Wis.  546,  32  N.  W.  629,  denying 
injunction  at  suit  of  taxpayers  to  restrain  town  officers  from  incurring  expense 
in  anticipating  of  tax  in  excess  of  legal  amount  or  from  placing  such  tax  on  roll. 
What  constitutes  public  corporation,  purpose  or  use. 

Cited  in  Wisconsin  Keeley  Institute  Co.  v.  Milwaukee  County,  95  Wis.  153, 
60  A.  S.  R.  105,  36  L^R.A.  55,  70  N.  W.  68,  holding  Wisconsin  Keeley  Institute 
Company  a  private  institution. 

Cited  in  note  in  16  A.  S.  R.  611,  on  what  is  a  taking  of  property  for  public  use. 

—  Railroads,  their  franchises  and  grounds. 

Cited  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Starkweather,  9?  Iowa,  159,  59  A.  S. 
R.  404,  31  L.R.A.  183,  66  N.  W.  87,  holding  that  town  may  take  depot  grounds 
of  railway  company  for  street  extension  as  being  private  property;  Leavenworth 
County  V.  Miller,  7  Kan.  479,  12  A.  R.  425,  holding  construction  and  operation 
of  railroad  a  public  purpose  though  in  hands  of  private  corporation;  Harcourt 
V.  Good,  39  Tex.  455,  holding  railroads  not  private  corporations  but  public  fran- 
v^hises;  Chicago  &  N.  W.  R.  Co.  v.  Morehouse,  112  Wis.  1,  88  A.  S.  R.  918,  5^ 
L.R.A.  240,  87  N.  W.  849,  holding  that  railroad  may  take  land  leading  to  certain 
ice  house  for  spur  track,  as  for  a  "public  use;"  Atty.  Gen.  v.  Chicago  &  X.  W. 
R.  Co.  36  Wis.  425;  National  Foundry  &  Pipe  Works  v.  Oconto  Water  Co.  52 
Fed.  43, — holding  railroad  a  quasi  public  corporation. 

Cited  in  note  in  4  L.R.A.  788,  on  railroad  as  a  public  use. 
Right  to  alter  or  declare  railroad  charter  forfeited. 

Cited  in  Atty.  Gen.  v.  Chicago  &  N.  W.  R.  Co.  35  Wis.  425,  sustaining  power 
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of  legislature  to  alter  railroad  charters  granted  by  state  and  to  limit  tolls  under 
authority  reserved  in  constitution;  State  v.  West  Wisconsin  R.  Co.  34  Wis.  197, 
sustaining  jurisdiction  of  supreme  court  in  action  of  quo  warranto  to  declare 
railroad  corporation's  charter  forfeited. 

Conclusiveness  of  decision  of  state  court  on  constitutionality  of  stat- 
ute. 

Cited  in  Olcott  v.  Fond  Du  Lac  County,  2  Biss.  368,  Fed.  Cas.  No.  10,479, 
holding  that  Federal  court  will  adopt  construction  placed  upon  statute  of  state 
by  highest  judicial  tribunal  thereof;  Jones  v.  Great  Southern  Fireproof  Hotel 
Co.  30  C.  C.  A.  108,  58  U.  S.  App.  397,  86  Fed.  370,  on  conclusiveness  on  Federal 
court  of  decision  of  state  court  as  to  validity  under  state  constitution  of  state 
statute,  providing  for  taxation  in  aid  of  railroad. 
Effect  of  corporate  dissolution. 

Cited  in  note  in  69  LJI.A.  142,  on  efifect  of  corporate  dissolution  upon  debts 
and  credits. 

Mandamus  to  compel  corporation  to  perform  its  duty. 

Cited  in  note  in  7  E.  R.  C.  462,  on  compelling  corporation  to  perform  its  obli* 
gations  by  mandamus. 

3  AM.  R£P.  50,  PETTIGREW  v.  EVANSVIIiLE,  25  WIS.  22S. 
What  is  surface  water. 

Cited  in  Case  v.  Hoflfman,  84  Wis.  438,  36  A.  S.  R.  937,  20  L.R.A.  40,  54  N. 
W.  793,  holding  surface  water  in  such  as  its  name  indicates  water  which  spreads 
over  the  surface  of  the  ground. 

Cited  in  note  in  41  L.  ed.  U.  S.  838,  839,  on  drainage  of  surface  water. 
Liability  for  flooding  and  interference  with  flow  of  water. 

Cited  in  Shane  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  71  Mo.  237,  36  A.  R 
480  (dissenting  opinion),  on  right  of  land  owner  to  stop  or  divert  natural  flow 
of  surface  water. 

Cited  in  reference  note  in  91  A.  D.  744,  on  rights  of  adjacent  owners  as  to 
surface  water. 

Cited  in  notes  in  85  A.  S.  R.  717,  on  right  to  diminish  or  impede  flow  of  sur- 
face water  onto  one's  own  land;  1  L.R.A.  298,  on  injury  to  land  by  flooding  with 
sewage  as  a  taking  for  public  use;  6  L.R»A.  449,  on  right  to  use  and  improve 
one's  own  property;  13  L.R.A.  394,  395,  on  rights  as  to  drainage  of  surface 
waters;  41  L.  ed.  U.  S.  837,  on  drainage  of  surface  water. 
—  IJIability  of  upper  .proprietor. 

Cited  in  Conner  v.  Woodfill,  126  Ind.  85,  22  A.  S.  R.  568,  25  N.  E.  876,  holding 
party  who  discharges  rainfall  upon  adjoining  owner's  lot  by  means  of  spouts 
liable  for  injuries  occasioned  thereby;  Shaw  v.  Ward,  131  Wis.  646,  111  N.  W. 
671,  11  A.  &  E.  Ann.  Cas.  1139,  holding  land  owner  not  liable  for  damage  done 
to  another's  lands  by  preventing  accumulation  of  surface  water  on  his  own  lands 
by  means  of  drainage  ditch;  Schuster  v.  Albrecht,  98  Wis.  241,  67  A.  S.  R.  804, 
73  N.  W.  990,  holding  that  owner  of  land  on  which  surface  water  accumulates 
has  no  right  to  conduct  it  by  artificial  channel  to  point  near  boundary  line  su 
that  it  will  injure  neighbor's  land;  Wendlandt  v.  Cavanaugh,  85  Wis.  256,  65 
N.  W.  408,  holding  that  land  owner  cannot  lawfully  discharge  surface  water 
collected  in  pond  or  reservoir  through  artificial  channel  upon  another's  land  to 
his  injury;  Barkley  v.  Wilcox,  86  N.  Y.  140,  40  A.  R.  619;  Gregory  v.  Bush, 
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64  Mich.  37,  8  A.  S.  R.  797,  31  N.  W.  90,— holding  that  land  owner  may  fill  up 
flag  holes  even  though  surface  water  thereby  finds  its  way  onto  adjoining  owner's 
lands;  Brandenberg  v.  Zeigler,  €2  S.  C.  18,  89  A.  S.  R.  887,  55  L.R.A.  414,  39 
S.  E.  790;  Schneider  v.  Missouri  P.  R.  Co.  29  Mo.  App.  €8,— holding  upper  pro- 
prietor liable  for  injury  caused  by  collection  of  surface  water  and  discharge 
thereof  upon  lands  of  lower  proprietor;  Templeton  v.  Voshloe,  72  Ind.  134,  37 
A.  R,  150,  sustaining  sufficiency  of  complaint  in  action  for  damages  to  land 
which  alleges  that  contiguous  owner  increased  wash  upon  land  by  drains  or 
trenches;  Manteufel  V.  Wetzel,  133  Wis.  619,  19  L.RAu(N£.)  167,  114  N.  W. 
91,  holding  upper  proprietor  not  liable  for  causing  surface  water  to  flow  in  natu- 
ral direction  through  ditch  on  his  own  land  in  absence  of  negligence;  Canou 
City  &  C.  C.  R  Co.  v.  Oxtoby,  45  Colo.  214,  100  Pac.  1127,  holding  landowner 
not  entitled  to  collect  water  in  artificial  pond  and  allow  it  to  seep  out  to  injury 
of  lower  lands;  Waldrop  v.  Greenwood,  L.  &  S.  R.  Co.  28  S.  C.  157,  5  S.  E.  471. 
on  rights  of  landowner  over  surface  water  naturally  fiowing  upon  lands  of  ad- 
jacent owners;  Young  v.  Tudker,  26  Ont.  App.  Rep.  162,  holding  landowner  lia- 
ble to  person  whose  land  is  flooded  by  water  overflowing  from  pond. 

Cited  in  reference  note  in  86  A.  D.  523,  on  right  of  owner  of  land  to  discharge 
water  upon  land  of  another. 

Cited  in  notes  in  32  A.  D.  124,  on  servitude  to  receive  flow  of  water;  85  A. 
S.  R.  726,  728,  731,  on  right  to  accelerate  or  increase  flow  of  surface  water  over 
another's  land;  21  L.R.A.  606,  on  right  to  drain  ponds;  19  L.R.A.(N.S.)  169,  on 
right  to  hasten  flow  of  surface  water  along  natural  drain  ways. 
—  liiability  of  lower  proprietor. 

Cited  in  Eulrich  v.  Richter,  37  Wis.  226,  holding  that  lower  owner  has  right 
to  obstruct  natural  flow  of  surface  water  upon  his  land;  Lessard  v.  Stram,  62 
Wis.  112,  51  A.  R.  715,  ?f  "  "7.  284,  holding  landowner  not  liable  for  injury 
to  adjoining  lands  cause  J^  ,  erection  of  embankment  to  protect  his  own  lands 
from  overflow  of  mere  surface  water;  Ramsdale  v.  Foote,  55  Wis.  557,  13  N. 
W.  557,  holding  that  complaint  which  alleges  wrongful  building  of  dam  across 
ditch  whereby  plaintifl^s  lands  were  flooded  states  cause  of  action;  Cliicago,  R. 
I.  &  P.  R.  Co.  ▼.  Groves,  20  Okla.  101,  22  L.R.A.(N.S.)  802,  93  Pac.  755,  holdinjf 
that  right  to  divert  surface  water  by  lower  proprietor  must  be  exercised  for 
proper  purposes  and  in  good  faith;  Schneider  v.  Missouri  P.  R.  Co.  29  Mo.  App. 
68,  sustaining  right  of  land  owner  to  obstruct  flow  of  surface  water  from  other 
lands  upon  his  own  by  means  of  solid  embankment;  Missouri  P.  R.  Co.  v.  Keys, 
55  Kan.  205,  49  A.  S.  R.  249,  40  Pac.  275,  holding  landowner  not  liable  for  ob- 
structing flow  of  surface  water  upon  his  land  from  that  of  other  owners: 
Ostrom  V.  fiills,  24  Ont.  App.  Rep.  526,  rejecting  doctrine  of  dominant  and  servi- 
ent heritage  of  civil  law. 

Cited  in  notes  in  38  A.  R.  144,  on  liability  of  one  using  his  own  land  so  as 
to  obstruct  surface  water  from  draining  over  it;  3  A.  S.  R.  788,  on  upper  land- 
owner's easement  of  drainage. 
-—Liability  of  municipal  corporations. 

Cited  in  Eufaula  v.  Simmons,  86  Ala.  515,  6  So.  47,  sustaining  adjoining 
owner's  right  of  action  for  damages  resulting  from  municipal  corporation's  di- 
verting water  so  that  it  accumulated  on  her  land;  Ashley  v.  Port  Huron,  35 
Mich.  296,  24  A.  R.  552,  holding  city  liable  for  flooding  private  premises  with 
water  collected  in  sewer;  McClure  v.  Red  Wing,  28  Minn.  186,  9  N.  W.  767. 
holding  city  liable  for  injury  to  land  from  i^ater  discharged  thereon  from  sewer 
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oonfiinicted  in  unskillful  and  careless  manner;  Winn  v.  Rutland,  52  Vt.  481, 
holding  flooding  of  land  with  sewage  a  taking  thereof  within  constitution  in- 
hibition against  taking  private  property  for  public  use  without  compensation; 
Spelman  v.  Portage,  41  Wis.  144,  holding  city  liable  for  damages  to  land  caused 
by  overflow  from  river  resulting  from  construction  of  street  without  proper  cul- 
verts or  drains;  Wakefield  v.  Newell,  12  R.  I.  75,  34  A.  R.  598,  holding  munici 
pal  corporation  not  liable  for  allowing  surface  water  to  escape  from  highway 
onto  adjacent  land;  Gillison  v.  Charleston,  16  W.  Va.  282,  37  A.  R.  763,  holdinir 
city  liable  for  discharge  upon  another's  lands  of  surface  water  which  it  had 
collected  by  ditches  and  drains;  Inman  v.  Tripp,  11  R.  I.  520,  23  A.  R.  520; 
O'Brien  v.  St.  Paul,  25  Minn.  331,  3)  A.  R.  470,— sustaining  city's  liability  for 
injury  to  lands  resulting  from  discharge  thereon  of  surface  water  collected  by 
change  of  grade  in  street;  Weis  v.  Madison,  75  Ind.  241,  39  A.  R.  135,  holding 
municipal  corporation  liable  for  damage  caused  by  collecting  surface  water  in 
one  channel  and  casting  it  upon  plaintifi^s  property;  Rychlicki  v.  St.  Louis,  OS 
Mo.  497,  14  A.  S.  R.  651,  4  L.R.A.  594,  11  S.  W.  1001,  holding  city  liable  for 
discharge  of  surface  water  upon  private  lands  by  means  of  drains  and  conduits; 
Cumberland  v.  Willison,  50  Md.  138,  33  A.  R.  304,  denying  city's  liability  for 
consequential  damages  to  private  property  resulting  from  change  of  natural  flow 
of  surface  water,  there  being  no  want  of  reasonable  care  or  skilly  Hamilton 
Twp.  v.  Wainwright,  52  N.  J.  Eq.  419,  29  Atl.  200,  denying  right  of  township 
to  collect  large  quantities  of  surface  water  and  discharge  it  upon  private  lands 
though  done  in  construction  and  repair  of  highway;  Hoyt  v.  Hudson,  27  Wis. 
656,  9  A.  R.  473,  holding  city  not  liable  for  damages  resulting  from  obstruction 
of  surface  water  through  ravine  in  construction  of  streets;  Hoffman  v.  Musca- 
tine, 113  Iowa,  332,  85  N.  W.  17,  sustaining  liability  of  city  for  diverting  sur- 
face water  from  natural  course  and  flowing  it  on  **iother'8  land  in  destructive 
quantities;   Champion  v.  Crandon,  84  Wis.  405,  j.  Ji.  856,  54  N.  W.  775, 

sustaining  right  of  town  to  change  natural  flow  of  bi.  uce  water  by  improve- 
ment of  streets  though  overflow  upon  adjoining  lands  cujsed  thereby;  Waters 
V.  Bay  View,  61  Wis.  642,  21  N.  W.  811,  holding  municipal  corporation  not  liable 
for  damage  resulting  from  obstruction  of  surface  water  by  grading  or  improve- 
ment of  street;  Barden  v.  Portage,  79  Wis.  126,  48  N.  W.  210,  holding  that 
city  cannot  justify  submerging  valuable  farms  on  ground  that  works  causing 
injury  were  constructed  upon  legislative  enactment. 

Cited  in  reference  notes  in  24  A.  R.  10,  on  municipal  liability  for  turning 
water  upon  private  lands;  12  A.  S.  R.  363,  on  municipal  liability  for  damages 
from  water  caused  by  acts  of  city;  3  A.  S.  R.  76,  on  municipal  liability  for 
diverting  surface  waters  upon  lands  of  another. 

Cited  in  notes  in  66  A.  D.  435,  on  nonliability  of  municipality  for  damages 
occasioned  by  sewers  or  lack  thereof;  35  A.  R.  543,  on  municipal  liability  for 
flowing  private  lands;  30  A.  S.  R.  394,  on  municipal  liability  for  throwing  sur- 
face water  on  lands;  1  L.R.A.  467,  on  action  for  damages  for  flooding  lands  for 
town  purposes;  61  L.R.A.(N.S.)  702,  on  liability  of  municipality  for  injuries 
due  to  drains;  65  L.R.A.  282,  on  remedy  against  municipal  corporations  with 
respect  to  surface  waters;  65  L.R.A.  262,  on  negligent  or  wrongful  act  of  mu- 
nicipality in  casting  collected  body  of  surface  water  on  adjoining  property;  16 
E.  R.  C.  625,  on  liability  of  municipal  corporation  in  respect  to  sewers. 
^-liiabllity  of  railroads,  canal  and  boom  <x>mpanies. 

Cited  in  Chorman  v.  Queen  Anne's  R.  Co.  3  Penn.  (Del.)  407,  54  Atl.  687,  bus- 
Am.  Rep.  Vol.  XIII.— 57. 
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taining  right  of  recovery  for  damage  to  wheat  crop  resulting  from  discharge  of 
surface  water  by  means  of  ditches;  Eaton  v.  Boston,  C.  &  M.  R.  Co.  51  N.  H. 
504,  12  A.  R.  147,  holding  railroad  company  liable  for  injury  to  land  by  flooding 
resulting  from  its  removal  of  natural  barrier;  Staton  v.  Norfolk  &  C.  R.  Co. 
Ill  N.  C.  278,  17  LJlJi.  838,  16  S.  E.  181,  holding  injury  to  land  by  flooding- 
with  surface  water  on  unauthorized  taking  of  property  which  renders  wrongdoer 
liable  in  damages;  Gauson  v.  Chicago  &  N.  W.  R.  Co.  106  Wis.  308,  82  N.  W. 
146,  holding  railroad  not  liable  for  spreading  upon  another's  lands  of  surface 
water  conducted  along  road  bed  in  ordinary  ditch  and  discharged  upon  it^  own 
lands  at  lower  level;  Morrissey  v.  Chicago,  B.  &  Q.  R.  Co.  38  Neb.  406,  57  N. 
W.  522,  holding  railroad  company  not  liable  for  discharge  of  surface  water  upoi^ 
another's  lands  incidental  to  obstruction  thereof  by  proper  embankment;  Borch<» 
senius  v.  Chicago,  St.  P.  &  0.  R,  Co.  96  Wis.  448,  71  N.  W.  884,  holding  rail- 
road company  liable  for  discharge  upon  another's  land  of  surface  waters  ar- 
tificially accumulated  by  construction  of  roadbed;  O'Connor  v.  Fond  du  Lac,  A. 
&  P.  R.  Co.  52  Wis.  526,  38  A.  R.  754,  9  N.  W.  287,  holding  railway  company 
not  liable  for  injury  caused  by  obstructing  drainage  by  filling  up  artificial  ditch 
on  its  land  by  which  surface  water  turned  back  upon  plaintiff's  land;  Abbott 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  83  Mo.  271,  53  A.  R.  581,  holding  railroad 
not  liable  for  injury  to  lands  from  overflow  of  water  occasioned  by  destruction 
of  roadbed  in  absence  of  negligence  or  unskillf ulness ;  Sullens  v.  Chicago,  R.  L 
&  P.  R.  Co.  74  Iowa,  659,  7  A.  S.  R.  601,  38  N.  W.  545,  holding  railroad  com- 
pany liable  for  injury  to  land  caused  by  obstructing  surface  water  by  embank- 
ment across  creek;  Hanlin  v.  Chicago  &  N.  W.  R.  Co.  61  Wis.  515,  21  N.  W. 
623,  holding  that  as  general  rule  obstruction  of  surface  water  by  construction 
of  railroad  does  not  constitute  cause  of  action;  Willitts  v.  Chicago,  B.  &  K. 
C.  R.  Co.  88  Iowa,  281,  21  L.R.A.  608,  55  N.  W.  313,  holding  railroad  company 
liable  for  injury  to  land  caused  by  interference  with  natural  flow,  of  surface 
water  by  embankment;  Arimond  v.  Green  Bay  &  M.  Canal  Co.  31  Wis.  316, 
holding  flooding  of  lands  by  artiflcial  obstruction  placed  in  running  stream  a 
taking  of  land  within  constitutional  provision  requiring  compensation  wher^ 
properly  taken  for  public  use;  Grand  Rapids  Boom  Co.  v.  Jarvis,  30  Mich.  308, 
holding  that  flowing  of  lands  without  owner's  consent,  and  without  compensa- 
tion, violates  constitutional  prohibition  against  taking  private  property  without 
compensation;  Weaver  v.  Mississippi  &  R.  River  Boom  Co.  28  Minn.  534,  11  N. 
W.  114,  holding  construction  and  maintenance  of  boom  across  Mississippi  river 
whereby  lands  of  another  injured  constitutes  taking  of  property  within  consti- 
tutional inhibition. 
Injunction  to  abate  injury  to  real  property. 

Cited  in  Reinhart  ▼.  Sutton,  58  Kan.  726,  51  Pac.  221,  sustaining  inspired, 
abutting  lot  owner's  right  of  action  to  abate  railroad  company's  ditch  encroach* 
ing  on  street  by  evasion;  Koenig  v.  Watertown,  104  Wisw  409,  80  N.  W.  728, 
holding  that  injunction  will  lie  to  restrain  city  from  filling  up  reservoir  found 
by  flume  and  mill  races  whereby  milling  property  would  be  damaged. 

Cited  in  note  jn  6  L.R.A.  855,  on  injunction  against  violation  of  legal  right. 
-—By  discharge  of  water  thereon. 

Cited  in  Reading  Iron  Works  v.  Southchester,  2  Del.  Co.  Rep.  455,  holding- 
that  equity  will  not  interfere  by  injunction  unless  injury  cannot  be  compensated 
by  damages  in  suit  at  law;  Davis  v.  Londgreen,  8  Neb.  43,  holding  injunctioB 
proper  and  only  adequate  remedy  for  serious  and  permanent  injury  to  land  bj 
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unlawful  discharge  •£  surface  water  thereon;  Sullivan  v.  Phillips,  110  Ind.  320, 
11  N.  E.  300,  holding  complaint  asking  injunction  sufficient  when  alleging  that 
town  is  attempting  to  collect  water  in  one  channel  and  cast  it  upon  plain tiff'H 
lots. 

Cited  in  notes  in  76  A.  D.  269,  on  issuance  of  injunction  to  restrain  overflow 
of  land;  23  L.R.A.  301,  on  injunction  against  drainage  nuisance  maintained  by 
municipal  corporation. 

Distinguished  in  Heth  ▼.  Fond  du  Lac,  63  Wis.  228,  53  A.  R.  279,  23  N.  W. 
495,  holding  that  resident  owner  of  lot  fronting  on  public  street  cannot  restrain 
city  from  grading  or  constructing  drains  though  flow  of  surface  water  upon  his 
land  increased  thereby. 
City's  liability  for  injury  to  land  while  grading  streets. 

Cited  in  Pontiac  v.  Carter,  32  Mich.  164,  holding  city  not  liable  in  damages 
for  injury  to  adjacent  property  caused  by  lawful  change  in  grade  of  public  street ; 
Vanderlip  v.  Grand  Rapids,  73  Md.  522,  16  A.  S.  R.  597,  3  L.R.A.  247,  41  N. 
W.  677,  holding  deposit  of  earth  upon  adjoining  lot  by  city  in  grading  street 
a  taking  of  private  property  for  public  use  within  inhibition  of  constitution; 
Hendershott  v.  Ottumwa,  46  Iowa,  658,  26  A.  R.  182,  holding  city  liable  for 
injury  to  lot  of  adjacent  owner  by  deposit  of  earth  thereon  while  raising  grado 
of  street;  Damkoehler  v.  Milwaukee,  124  Wis.  144,  101  N.  W.  706,  holding  city 
liable  for  negligent  excavating  whereby  private  lands  subside  and  fall  into  street 
it  being  in  effect  a  taking  of  property  for  public  use;  Parke  v.  Seattle,  5  Wash. 
1,  34  A.  S.  R.  839,  20  L.R.A.  68,  32  Pac.  82  (dissenting  opinion),  on  liability  of 
city  for  injury  to  land  by  removing  lateral  support  in  grading  street. 

Cited  in  reference  note  in  26  A.  R.  182,  on  municipality's  liability  for  injury 
to  adjacent  property  by  changing  grade  of  street. 
City*s  liability  for  injuries  resulting  from  fright  of  horse. 

Cited  in  Hughes  v.  Fond  du  Lac,  73  Wis.  380,  41  N.  W.  407,  holding  city  , 
liable  for  injury  resulting  from  fright  of  horse  at  large  wooden  roller  left  in 
street  though  notice  thereof  not  given  within  five  days. 
<  Bight  of  action  for  pollution  of  stream. 

Cited  in  Drake  v.  Lady  Ensley  Coal,  Iron  &  R.  Co.  102  Ala.  501,  48  A.  S.  R. 
77y  24  L.R.A.  64,  14  So.  749,  sustaining  lower  riparian  proprietor's  right  of  ac- 
tion for  pollution  of  stream  by  upper  proprietor. 

Cited  in  note  in  1  L.R.A.  296,  on  pollution  of  waters. 
Permissive  use  as     creating  prescriptive  right. 

Cited  in  Frye  v.  Highland,  109  Wis.  292,  85  N.  W.  351;  Wilkins  v.  Nicolai, 
99  Wis.  178,  74  N.  W.  103, — holding  that  mere  permissive  use  for  any  length  of 
time  does  not  create  a  right  by  prescription. 
What  exceptions  and  objections  available  on  appeal. 

Cited  in  Witt  v.  Grand  Grove  U.  A.  O.  D.  55  Wis.  376,  13  N.  W.  261,  holdini* 
respondent's  exceptions  in  case  tried  by  court  or  referee  available  upon  appeal 
only  so  far  as  they  may  serve  to  sustain  the  judgment;  Maxwell  v.  Hartman, 
50  Wis.  660,  8  N.  W.  103,  holding  exceptions  to  finding  of  court  and  filed  by 
respondent  available  so  far  as  they  may  serve  to  sustain  the  judgment;  Hackei 
V.  Horlemus,  69  Wis.  280,  34  N.  W.  125,  holding  rule  that  on  appeal  by  defeated 
party  the  successful  party  may  take  advantage  of  errors  committed  against  him- 
self to  uphold  judgment  applicable  only  to  cases  tried  by  court  without  jury; 
Wilcox  V.  Bates,  45  Wis.  138,  holding  that  objection  to  evidence  on  trial  by 
referee  available  in  circuit  court,  though  no  exception  to  referee's  report  filed. 
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8  AM.  REP.   56,  SCHNEIDER  t.  EVANS,  25  WIS.   241. 
liiability  of  connecting  carriers. 

Cited  in  Glover  v.  Cape  Girardeau  &  S.  R.  Co.  95  Mo.  App.  369,  69  S.  W.  699; 
Vaughan  v.  Providence  &  W.  R.  Co.  13  R.  1.  578;  Moses  v.  Port  Townsend  Soutli- 
em  R.  Co.  5  Wash.  595,  32  Pac.  488, — holding  first  carrier  who  receives  goods 
and  routes  them  owner's  agent;  Denver  &  R.  G.  R.  Co.  v.  Hill,  13  Colo.  35,  4 
L.R.A.  376,  21  Pac.  914,  holding  owner's  kction  not  against  innocent  second  car- 
rier, but  against  his  own  wrong-doing  agent;  Wood  v.  Milwaukee  &  St.  P.  R. 
Co.  27  Wis.  641,  9  Am.  Rep.  465,  holding  second  carrier  agent  of  owner  or  con- 
signee to  receive  goods;  Georgia  R.  &  Bkg.  Co.  v.  Murrah,  85  Ga.  343,  11  S.  K. 
779;  Crossan  v.  New  York  &  N.  E.  R.  Co.  149  Mass.  196,  3  L.R.A.  766,  14  A. 
S.  R.  408,  21  N.  E.  367;  Detroit  &  B.  C.  R.  Co.  v.  McKenzie,  43  Mich.  609,  5 
N.  W.  1031;  Illinois  C.  R.  Co.  v.  Brookhaven  Mach.  Co.  71  Miss.  663,  16  So. 
252;  Mt.  Pleasant  Mfg.  Co.  v.  Cape  Fear  &  Y.  Valley  R.  Co.  106  N.  C.  207,  10 
S.  E.  1040, — holding  that  first  carrier  assumes,  duty  of  having  goods  carried 
whole  distance  for  fixed  price;  Reynolds  v.  Seaboard  Air  Line  R.  Co.  81  S.  C. 
383,  62  S.  E.  445;  Missouri,  K.  &  T.  R.  Co.  v.  Stoner,  5  Tex.  Civ.  App.  50,  23 
S.  W.  1020;  Somner  v.  Southern  R.  Asso.  7  Baxt.  345,  32  A.  R.  565,— holding 
that  first  carrier  cannot  bind  second  carrier  as  to  rate  to  be  charged  in  absences 
of  agreement;  Knight  v.  Providence  &  W.  R.  Co.  13  R.  I.  572,  43  A.  R.  46. 
holding  first  carrier  only  responsible  for  safe  carriage  over  his  line  and  sate 
delivery  to  next  carrier;  Goodin  v.  Southern  R.  Co.  126  Ga.  630,  6  L.R.A.(N.S.) 
1054,  54  S.  E.  720,  5  A.  &  E.  Ann.  Cas.  573,  holding  terminal  carrier  not  liable 
for  delay  in  delivery  resulting  from  consignee's  refusal  to  pay  freight  greater 
than  fixed  in  bill  of  lading  issued  by  initial  carrier. 

Cited  in  reference  notes  in  93  A.  D.  231,  on  liability  of  carrier  for  goods  to 
be  transported  beyond  its  line;  5  A.  R.  98,  on  liability  of  carrier  for  loss  on. 
line  of  connecting  carrier;  4  A.  R.  593;  6  A.  R.  456, — on  common  carrier's  lia- 
bility for  goods  lost  by  connecting  carrier;  6  A.  R.  132,  on  connecting  carrier's 
right  to  exceptions  and  liability  for  loss;  2  A.  S.  R.  325,  on  liability  of  con- 
necting carriers. 

Cited  in  note  in  31  LJl.A.(N.S.)  12,  60,  on  liability  of  connecting  carrier  for 
loss  beyond  own  line. 

Limited  in  Conkey  v.  Milwaukee  &  St.  P.  R.  Co.  31  Wis.  619,  11  Am.  Rep. 
630,  holding  that  special  liability  of  carrier  continues  till  goods  reach  destination. 
What  are  through  contracts  of  carriage. 

Cited  in  note  in  72  A.  D.  241,  on  what  are  through  contracts  of  carriage  and 
evidence  and  efl'ect  thereof. 

3  AM.  REP.  73,  FOSHAY  v.  GLEN  HAVEN,  25  WIS.  288. 
Liability  for  injuries  resulting  from  frightening  horses. 

Cited  in  Northern  Alabama  R.  Co.  v.  Sides,  122  Ala.  594,  26  So.  116,  holding 
complaint  in  action  to  recover  damages  for  failure  to  keep  bridge  repaired  where- 
by mule  was  frightened  insufficient  when  failing  to  allege  that  defect  was  cal- 
culated to  frighten  mule  of  ordinary  gentleness;  Turner  v.  Buchanan,  82  Ind. 
147,  42  A.  R.  485,  holding  parties  who  negligently  placed  steam  engine  in  street 
whereat  team,  not  disposed  to  be  frightened,  took  fright  and  ran  away  liabl«» 
therefor;  Lynn  v.  Hooper,  93  Me.  46,  47  L.R.A.  752,  44  Atl.  127,  holding  ad- 
jacent owner  who  left  hay  cap  in  highway  whereat  ordinarily  gentle  horse  fright- 
ened liable  therefor;  Eggleston  ▼.  Columbia  Tump.  Road.  18  Hun,  146,  holdin«; 
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turnpike  company  liable  for  fright  of  ordinarily  gentle  horse  at  stones  left  piled 
by  side  of  road;  Piollet  v.  Simmers,  106  Pa.  95,  51  A.  R.  496,  15  W.  N.  C.  241, 
41  Phila.  Leg.  Int.  439,  denying  liability  of  parties  who  permitted  whitewash 
barrel  to  remain  at  side  of  highway,  whereby  horse  not  shown  to  be  ordinarily 
gentle  was  frightened;  Oleson  v.  Brown,  41  Wis.  413,  holding  that  recovery  may 
be  had  for  frightening  horse  causing  it  to  run  away  though  animal  was  not 
injured  physically. 

Cited  in  reference  note  in  34  A.  R.  630,  on  liability  for  article  left  in  highway 
which  frightens  horse. 

—  Municipal  corporations. 

Cited  in  Ayer  v.  Norwich,  39  Conn.  376,  12  A.  R.  396,  holding  town  liable  for 
failure  to  remove  objects  within  limits  of  highway  calculated  by  nature  to 
frighten  horses  of  ordinary  gentleness ;  District  of  Columbia  v.  MoUlton,  16  App. 
D.  C.  363,  holding  district  liable  where  ordinarily  gentle  horse  frightened  by 
steam  roller  negligently  left  in  street;  Rushville  v.  Adams,  107  Ind.  475,  57 
A.  R.  124,  8  N.  E.  292,  holding  towns  and  cities  liable  for  injuries  resulting 
from  fright  of  horses^  of  ordinary  gentleness  at  objects  naturally  calculated  to 
frighten  them  negligently  left  in  street;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Slaugh- 
ter, 167  Ind.  330,  holding  that  municipal  corporations  may  be  liable  for  negli- 
gence in  placing  within  margin  of  streets  objects  calculated  to  frighten  ordinarily 
gentle  horses;  Card  v.  Ellsworth,  65  Me.  547,  20  A.  R.  722,  holding  municipal- 
ity liable  for  fright  of  ordinarily  gentle  horse  at  rock  left  in  highway  though 
not  coming  in  contact  therewith;  Barrett  v.  Walworth,  64  Hun,  526,  19  N.  Y. 
Supp.  557,  holding  town  not  liable  for  fright  of  horse  at  large  boulder  left  at 
side  of  highway  as  laid  out  and  not  obviously  liable  to  frighten  horses;  North 
Manhiem  Twp.  v.  Arnold,  119  Pa.  380,  4  A.  S.  R.  650,  13  Atl.  444,  21  W.  N.  C. 
218,  18  Pittsb.  L.  J.  N.  S.  474,  45  Phila.  Leg.  Int.  299,  holding  township  liable 
for  injury  caused  by  frightening  of  roadworthy  horse  by  piles  of  lumber  per- 
mitted to  remain  at  roadside;  Bennett  v.  Fifield,  13  R.  I.  139,  43  A.  R.  17,  hold- 
ing town  liable  for  injury  caused  by  fright  of  horse  at  three  flat  cars  loaded 
with  iron  negligently  permitted  to  remain  in  highway;  Stone  v.  Langworthy, 20 
R.  I.  602,  40  Atl.  832,  holding  evidence  of  horse's  disposition  admissible  in  ac- 
tion for  fright  of  horse  by  objects  left  in  highway  as  town  is  liable  only  for 
fright  of  ordinarily  gentle  horse;  Schillinger  v.  Verona,  85  Wis.  689,  66  N.  W. 

1040,  sustaining  right  of  recovery  for  injuries  resulting  from  fright  of  ordinarily 
gentle  horses  at  hole  in  bridge  not  within  traveled  track;  Cairneross  v.  Pewau- 
kee,  78  Wis.  66,  10  L.R.A.  473,  47  N.  W.  13,  sustaining  sufficiency  of  complaint 
for  injury  resulting  from  fnght  of  horse  where  negligence  alleged  in  permitting 
steamboat  resting  on  wheels  to  remain  in  street;  Bloor  v.  Delafield,  69  Wis.  273, 
34  N.  W.  115,  sustaining  right  of  recovery  for  injury  resulting  from  fright  of 
horse,  shown  to  be  gentle  and  reliable,  at  mortar  box  left  by  side  of  highway; 
Kelley  v.  Fond  du  Lac,  31  Wis.  179,  holding  town  liable  for  fright  of  horses  re- 
sulting from  pitch  hole  in  highway;  Berg  v.  Auburn,  140  Wis.  492,  122  N.  W. 

1041,  holding  town  authorities  have  no  right  to  place  material  in  highway 
80  as  to  render  it  dangerous  to  travelers  for  unreasonable  time. 

Cited  in  notes  in  98  A.  D.  608,  on  liability  of  cities  and  towns  for  injuries 
through  fright  of  horses  at  objects  in  highways;  10  L.R.A.  475,  on  municipal 
liability  for  damages  by  horses  frightened  by  obstruction  in  street;  15  L.R.A. 
365,  on  liability  of  municipality  for  injuries  caused  by  horse  becoming  frightened 
at  object  in  highway. 
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—  Railroad  <x>inpaiiie8. 

Cited  in  Baltimore  &  0.  S.  W.  R.  Co.  v.  Slaughter,  167  Ind.  330,  119  A.  S.  R. 
503,  7  L.R.A.(N.S.)  597,  79  N.  E.  186,  holding  railroad  company  liable  for  fright 
of  ordinarily  gentle  horses  at  hand  car  negligently  placed  at  side  of  farm  cross- 
ing way;  Russian  v.  Milwaukee,  L.  &  S.  W.  R.  Co.  56  Wis.  325,  14  N.  W.  452. 
holding  leaving  car  upon  switch  track  within  limits  of  highway  negligence  ren- 
dering railroad  company  liable  for  injuries  resulting  from  fright  of  horsed 
thereat. 
Defects  in  highway  tending  to  frighten  horse,  as  question  for  jury. 

Cited  in  Laird  v.  Otsego,  90  Wis.  25,  62  N.  W.  1042,  holding  question  for  jury 
whether  pile  of  old  planks  and  rubbish  left  by  roadside  is  a  defect  in  highway  as 
being  an  object  naturally  calculated  to  frighten  horses  of  ordinary  gentleness; 
Carlon  r.  Greenfield,  130  Wis.  342,  110  N.  W.  208,  holding  question  for  jury 
whether  boards,  planks,  barrels  and  mortar  box  left  within  limits  of  highway 
constituted  defect  therein  as  naturally  calculated  to  frighten  ordinarily  gentk 
horses. 
What  constitutes  contributory  negligence  in  driving  team. 

Cited  in  Turner  v.  Buchanan,  52  Ind.  147,  holding  party  not  guilty  of  contrib- 
utory negligence  in  driving  team  which  had  run  away  years  before. 
City's  liability  resulting  from  defective  streets. 

Cited  in  Reed  v.  Madison,  83  Wis.  171,  17  L.R.A.  733,  53  N.  W.  547,  holding 
statutory  liability  of  city  for  injuries  caused  by  defective  walks  applicable 
only  to  those  using  sidewalk  or  highway  for  purpose  of  travel  when  injured. 

Cited  in  reference  notes  in  26  A.  R.  76,  on  right  to  recover  for  injuries 
sustained  while  passing  along  highway;  33  A.  S.  R.  833,  on  obstructions  in  high 
way  as  nuisance. 

Cited  in  notes  in  22  A.  R.  529,  as  to  what  objects  in  street  tending  to  fright- 
en horses  are  nuisances;  27  A.  R.  757,  on  liability  of  municipality  for  defects 
in  highway;  13  L.R.A.(N.S.)  1249,  on  obstructions  as  defects  in  highway  making 
township  liable;  20  LJ%.A.(N.S.)  652,  653,  on  liability  of  municipality  for  de- 
fects or  obstructions  in  streets. 

8  AM.  REP.   76,  MAY  Y.  BUCKETE  MUX.  INS.  CO.  25  WIS.   291. 
Insurer's  liability  for  agent's  mistake  or  misrepresentation. 

Cited  in  State  Ins.  Co.  v.  Taylor,  14  Colo.  499,  20  A.  S.  R.  281,  24  Pac.  333, 
holding  insured  not  prejudiced  by  false  answers  in  application  made  by  agent 
without  his  knowledge;  Waterbury  v.  Dakota  F.  k  M.  Ins.  Co.  6  Dak.  468, 
43  N.  W.  697,  holding  company  estopped  to  deny  truth  of  agent's  statement 
in  application  that  chimneys  were  safe;  Planters'  Ins.  Co.  v.  Myers,  55  Miss. 
479,  30  A.  R.  521,  holding  insurer  bound  by  errors  or  misrepresentations  in 
application  prepared  or  dictated  by  its  agent;  Gerhauser  v.  North  British  k 
M.  Ins.  Co.  7  Nev.  174,  holding  insurer  estopped  to  claim  breach  of  warranty* 
where  its  agent  knowingly  misrepresented  building  in  policy  as  being  entirely 
brick;  Home  Ins.  &  Bkg.  Co.  v.  Lewis,  48  Tex.  622,  holding  insurer  estopped 
to  take  advantage  of  incorrect  statement  inserted  by  its  agent  in  application 
signed  by  insured;  Miner  v.  Phoenix  Ins.  Co.  27  Wis.  693,  9  A.  R.  479,  holding 
agent's  mistake  or  misrepresentation  in  application  that  of  company  itself; 
Devine  v.  Home  Ins.  Co.  32  Wis.  471,  holding  insurer  liable  where  its  agent 
mode  mistake  of  filling  out  application  on  wrong  form;   Mechler  t.   PhcDnix 
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ins.  Co.  38  Wis.  665,  holding  policy  not  avoided  by  mistakes  in  application 
filled  up  by  insurer's  agent  after  being  correctly  informed  by  applicant;  Johns- 
ton V.  Northwestern  Live  Stock  Ins.  Co.  94  Wis.  117,  68  N.  W.  868,  holding 
insurer  estopped  to  insist  upon  warranty  where  its  agent  knowingly  misrep- 
resented amount  of  mortgage  in  application;  Shannon  v.  Gore  Dist.  Mut.  F. 
Ins.  Co.  40  U.  C.  Q.  B.  188,  holding  insurance  agent  authorized  to  agree  with 
applicant  as  to  terms  employed  to  express  answers  to  interrogatories;  Benson 
V.  Ottawa  Agri.  Ins.  Co.  42  U.  C.  Q.  B.  282,  holding  assured  not  responsible 
for  misdescription  of  insured  property  by  agent;  Shannon  v.  Hastings  Mut. 
Ins.  Co.  2  Ont.  App.  Rep.  81,  holding  insurer  bound  by  agent's  misdescription 
of  premises. 

Cited  in  reference  notes  in  3  A.  R.  115;  4  A.  R.  487,— on  effect  of  neglect  of 
agent  of  insurance  company  to  write  correctly  answers  to  interrogatory. 

Cited  in  note  in  16  L.R.A.  36,  on  effect  of  agent's  perversion  of  information 
by  the  insured. 
JBfTect  of  agent's  knowledge  on  insurer. 

Cited  in  Shannon  v.  Gore  Dist.  Mut.  F.  Ins.  Co.  37  U.  C.  Q.  B.  380,  holding 
notice  to  agent  binding  on  insurer  though  notice  never  reaches  company;  Red- 
ford  v.  Mutual  F.  Ins.  Co.  38  U.  C.  Q.  B.  638,  holding  knowledge  of  agent  ac- 
quired by  inspection  knowledge  of  insurance  company;  Naughter  v.  Ottawa 
Agri.  Ins.  Co.  43  U.  C.  Q.  B.  121,  holding  insurance  company  bound  by  agent's 
Inspection;  Wyld  v.  Liverpool  &  L.  &  G.  Ins.  Co.  23  Grant,  Ch.  (U.  C.)  442, 
holding  insurance  company  must  suffer  for  agent's  failure  to  inform  them 
as  to  risk. 

Cited  in  reference  note  in  7  A.  R.  129,  on  knowledge  of  agent  binding  on 
Insurer. 

Cited  in  notes  in  36  A.  D.  199,  on  notice  to  agents  other  than  directors  as 
-notice  to  corporation;  26  A.  R.  371,  on  insurer's  waiver  of  conditidns  in  policy 
by  reason  of  agent's  knowledge  of  facts. 
Waiver  by  agent  as  to  change  of  title. 

Cited  in  Miner  v.  Phoenix  Ins.  Co.  27  Wis.  693,  9  A.  R.  479,  holding  that 
agent  may  waive  condition  of  policy  that  any  change  in  title  or  possession 
shall  render  it  void;  Mechler  v.  Phoenix  Ins.  Co.  38  Wis.  65,  holding  condition 
In  policy  as  to  change  of  title  waived  by  renewal  where  insurer's  agent  knows 
of  any  such  change. 
l¥hat  amounts  to  compliance  with  stipulations  of  policy. 

Cited  in  Western  Assur.  Co.  v.  Altheimer  Bros.  58  Ark.  565,  25  S.  W.  1067, 
holding  st^)ulation  to  keep  set  of  books  showing  complete  record  complied 
with  by  keeping  books  generally  kept  by  merchants  in  similar  business;  Wau- 
Tcau  Milling  Co.  v.  Citizens'  Mut.  F.  Ins.  Co.  130  Wis.  47,  118  A.  S.  R.  998, 
109  N.  W.  937,  10  A.  &  E.  Ann.  Cas.  795,  holding  policy  on  flouring  mill  not 
-forfeited  by  failure  to  operate  for  ten  days  due  to  freezing  of  water  in  mill 
race. 
—  Change  In  use. 

Cited  in  note  in  66  A.  S.  R.  698,  on  increase  of  hazard  avoiding  policy,  by 
x:hange  in  use. 
Written   application   as  a   warranty. 

Cited  in  Albion  Lead  Works  v.  Williamsburg  City  Fire  Ins.  Co.  2  Fed.  479, 
fielding  written  application,  by  whatever  name  it  may  be  called,  a  warranty. 
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Representations  in  application  as  continuing  undertakin^r. 

Cited  in  Virginia  F.  &  M.  Ins.  Co.  v.  Buck,  88  Va.  617,  13  S.  E.  973,  holding 
statement  that  watchman  sleeps  in  store  warranty  at  time  of  application^ 
not  that  he  would  do  so  in  future ;  Blumer  v.  Phoenix  Ins.  Co.  45  Wis.  622,  hold- 
ing representation  that  employees  lodged  in  building  at  night  continuing  under- 
taking requiring  substantial  compliance  therewith. 

Cited  in  reference  note  in  6  A.  R.  331,  on  continuing  warranty. 
Nature  of  insurance  contract. 

Cited  in  note  in  54  A.  D.  321,  on  contract  of  insurance  as  one  of  indemnity. 
Construction  of  insurance  contract. 

Cited  in  note  in  16  L.R.A.(N.S.)    1197,  on  grounds  for  relaxation  of  parol- 
evidence  rule  as  to  varying  on  contradicting  written  contract  for  purpose  of 
avoiding  forfeiture  in  Insurance  policy. 
Burden  of  proving  misrepresentation  or  breach  of  warranty. 

Cited  in  Morotock  Ins.  Co.  v.  Fostoria  Novelty  Co.  94  Va.  361,  26  S.  E.  850,. 
holding  that  insurer  bears  burden  of  proof  to  show  breach  of  affirmative  war- 
ranties; Redman  v.  ^tna  Ins.  Co.  49  Wis.  431,  4  N.  W.  591,  holding  that  in- 
surer must  bear  burden  of  proving  breach  of  warranties  and  conditions  subse- 
quent; Cronkhite  v.  Travelers'  Ins.  Co.  75  Wis.  116,  17  A.  S.  R.  184,  43  N.  W. 
731,  holding  that  insurer  must  prove  that  injuries  resulted  from  excepted 
causes  indorsed  on  policy  in  order  to  escape  liability;  Goldman  v.  Fidelity  & 
D.  Co.  125  Wis.  390,  104  N.  W.  80,  holding  that  defendant  must  plead  and 
prove  all  breaches  of  warranty  or  misrepresentations  relied  on  as  defense  to  in- 
demnity bond. 
Refusal  of  nonsuit  as  reversible  error. 

Cited  in  McPherson  v.  Rockwell,  37  Wis.  159;  Maclin  v.  Bloom,  54  Miss. 
365, — holding  refusal  to  grant  nonsuit  not  ground  for  reversal,  where  defects 
in  testimony  are  subsequently  supplied. 

8   AM.   REP.   85,  RE  TARBIjE,   25   WIS.   890,   ReTcrsed  In   18   WaU. 

307,  aO  li.  ed.  597. 
What  questions  raised  by  writ  of  habeas  corpus. 

Cited  in  Re  Eldred,  46  Wis.  530,  1  N.  W.  175,  holding  that  writ  of  habeas 
corpus  raises  only  question  of  jurisdiction  of  court  or  officer  to  issue  process 
of  arrest,  when  prisoner  held  by  legal  process. 
Jurisdiction  of  state  courts  to  issue  habeas  corpus. 

Cited  in  reference  notes  in  9  A.  R.  69,  on  power  of  state  court  to  issue 
habeas  corpus  to  determine  validity  of  minor's  enlistment;  40  A.  *.  R.  387, 
on  state's  right  of  inquiry  by  habeas  corpus  into  detention  under  color  of 
Federal  authority. 

Cited  in  note  in  87  A.  S.  R.  200,  on  review  by  state  courts  on  habeas  corpus 
of  judgments  of  Federal  courts. 
Estoppel  by  record. 

Cited  in  note  in  11  E.  R.  C.  16,  on  estoppel  by  matter  of  record. 

8   AM.   REP.    101,   WHITON   v.   CHICAGO   &  N.   W.   R.   CO.    25   WIS. 

424. 
Removal  of  cause  from  state   to  federal   court. 

Cited  in  White  v.  Holt,  20  W.  Va.  792,  holding  that  filing  of  petition  and 
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bond  does  not  ipso  facto  affect  removal  of  cause  from  state  to  Federal  court 
but  state  court  must  pass  thereon  j  Clark  v.  Delaware  &  H.  Canal  Co.  11  R.  I. 
36,  6  Legal  Gaz.  367,  holding  that  case  may  be  removed  to  Federal  court  after 
trial  in  state  court  at  which  jury  disagreed;  Johnson  v.  Brewers*  F.  Ins.  Co. 
51  Wis.  570,  8  N.  W.  297  (dissenting  opinion),  on  validity  of  removal  act  of 
Congress  and  right  of  state  legislation  to  defeat  it. 

Cited  in  reference  note  in  7  A.  R.  507,  on  constitutionality  of  act  giving 
nonresident  plaintiff  ri^t  of  removal  to  Federal  courts. 

Disapproved  in  Meadow  Valley  Min.  Co.  v.  Dodds,  7  Nev.  143,  8  A.  R.  709, 
holding  that  nonresident  plaintiff  may  insist  upon  removal  of  cause  from  state 
court  to  United  States  circuit  court. 
—  Reviewability  of  state  court's  decision  as  to  removal. 

Cited  in  Johnson  v.  New  Orleans  Nat.  Bkg.  Asso.  33  La.  Ann.  479,  holding 
that  appeal  lies  to  Supreme  Court  of  this  state  from  order  of  state  court  re- 
moving cause  to  circuit  court  of  the  United  States;  Burson  v.  National  Park 
Bank,  40  Ind.  173,  43  A.  R.  285,  holding  that  appeal  lies  to  state  supreme 
ourt  from  order  of  state  court  removing  to  Federal  court  cause  commenced 
.y  non-resident  against  resident;  Mahone  v.  Manchester  k  L.  R.  Corp.  Ill 
Mass.  72,  15  A.  R.  9,  holding  that  erroneous  ruling  of  superior  court  upon 
question  of  removal  of  cause  from  state  to  Federal  court  reviewable  upon  ex- 
ceptions; National  Union  Bank  v.  Dodge,  42  N.  J.  L.  316,  holding  erroneous 
decision  by  inferior  court  in  favor  of  its  jurisdiction  reviewable  in  state  ap- 
pellate courts  after  filing  of  petition  and  bond  for  removal  to  Federal  court; 
Ellerman  v.  New  Orleans  R.  Co.  2  Woods,  120,  Fed.  Cas.  No.  4,382,  holding 
that  an  appeal  does  not  lie  to  state  supreme  court  from  order  of  state  court 
removing  cause  to  Federal  court;  Henen  v.  Baltimore  &  O.  R.  Co.  17  W.  Va. 
881,  holding  state  court's  order  of  removal  to  Federal  court  of  case  at  law 
reviewable  by  state  court  of  appeals  on  writ  of  error;  Northern  P.  R.  Co.  v. 
Seipp,  86  Wis.  501,  56  N.  W.  629,  holding  only  way  that  county  court's  de- 
termination as  to  removal  can  be  reviewed  is  by  appeal  to  this  court  or  writ 
of  error  to  Federal  Supreme  Court;  National  Union  Bank  v.  Dodge,  42  N.  J. 
L.  316,  on  right  to  appeal  from  order  staying  proceedings  until  question  of  re- 
moval decided  in  Federal  court. 

8  AM.  REP.   106,  PICKET  Y.  SCHOOL  DIST.  NO.   1,  25  WIS.  561. 
Validity  of  contracts  made  by  persons  in  confidential  or  fiduciary  po- 
sitions. 

Cited  in  Edwards  v.  Handle,  63  Ark.  318,  58  A.  S.  R.  108,  36  L.Rw4.  174,  38 
S.  W.  343,  holding  that  money  paid  under  contract  for  sale  of  postoffice  void  as 
against  public  policy  cannot  be  recovered;  Smythe  v.  Evans,  108  111.  App.  145, 
holding  contract  effected  through  party  acting  as  agent  of  both  contracting 
parties  voidable  only  before  execution;  Miller  v.  Des  Moines,  143  Iowa,  400, 
23  L.R.A.(N.S.)  815,  122  N.  W.  226,  hotding  that  courts  of  equity  often  refuse 
to  enforce  naked  legal  right  where  results  would  be  unconscionable;  Re  Taylor 
Orphan  Asylum,  36  Wis.  534,  denying  right  of  trustees  to  purchase  trust 
property  on  their  own  account. 

Cited  in  notes  in  13  A.  S.  R.  297,  as  to  what  contracts  of  attorneys  are  void 
as  against  public  policy;  4  L.R.A.  218,  on  right  of  persons  in  fiduciary  capacity 
to  purchase  trust  property. 
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—•Public  officers  generally. 

Cited  in  Seamau  v.  Cap-AuGris  Levee  Dist.  219  Mo.  1,  117  S.  W.  1084, 
holding  that  member  of  board  of  drainage  commissioners  cannot  act  as  en- 
gineer for  the  board. 

Cited  in  reference  notes  in  35  A.  S.  R.  908,  on  officers  dealing  with  themselves 
as  private  citizens;  69  A.  S.  R.  924,  on  contracts  by  public  officers;  78  A.  S.  R. 
668,  on  right  of  officers  to  he  interested  in  contracts  pertaining  to  their  office. 

Cited  in  note  in  117  A.  S.  R.  522,  on  enforceability  of  contracts  with  public 
in  which  officers  are  interested  privately. 

—  City  officers  and  councilmen. 

Cited  in  Macon  v.  Huff,  60  Ga.  221,  holding  contract  by  mayor  with  council 
illegal  as  against  public  policy;  San  Diego  v.  San  Diego  &  L.  A.  R.  Co.  44 
Cal.  100,  holding  that  officer  of  city  intrusted  with  conveyance  of  lands  to 
railroad,  who  is  also  a  director  thereof,  cannot  act  for  city  in  such  conveyance; 
Spearman  v.  Texarkana,  58  Ark.  348,  22  L.R.A.  855,  24  S.  W.  883,  holding 
city  liable  for  value  of  services  rendered  by  physician  under  contract  with  board 
of  health  of  which  he  was  a  member;  Berka  v.  Woodward,  125  Cal.  119,  73 
A.  S.  R.  31,  45  L.R.A.  420,  57  Pac.  777,  holding  that  no  recovery  of  any  kind 
can  be  had  upon  prohibited  contract  by  member  of  council  with  the  council; 
Concordia  v.  Hagaman,  1  Kan.  App.  35,  41  Pac.  133,  holding  that  councilman 
may  recover  on  quantum  meruit  where  city  retains  benefit  of  services  rendered 
under  contract  between  himself,  mayor  and  council;  Diver  v.  Keokuk  Sav. 
Bank,  126  Iowa,  691,  102  N.  W.  542,  3  A.  &  E.  Ann.  Cas.  669,  holding  that 
taxpayer  cannot  resist  payment  for  municipal  improvement  made  and  accept- 
ed by  city  because  councilman  interested  in  contract  therefor;  North  port  v. 
Northport  Townsite  Co.  27  Wash.  543,  68  Pac  204,  holding  taxpayer  who 
failed  to  raise  objection  not  estopped  to  resist  payment  of  assessment  for  im- 
provement on  ground  of  councilman's  interest  in  contract  therefor. 

—  Town  officers. 

Cited  in  Pratt  ▼.  Luther,  45  Ind.  250,  holding  contract  by  one  town  trus- 
tee with  others  to  sell  land  to  town  voidable  at  vendee's  election. 

Distinguished  in  Putnam  ▼.  Rubicon,  32  Wis.  498,  holding  that  member  of 
town  board  may  recover  for  materials  and  work  in  repairing  bridge  at  request 
of  other  two  supervisors. 
«— Ck>nnty  officers. 

Cited  in  Dorsett  v.  Garrard,  85  Ga.  734,  11  S.  E.  768,  holding  that  county 
commissioner  could  not  legally  demand  or  accept  commission  for  selling  coun- 
ty's property;  Land,  Log  k  Lumber  Co.  v.  Mclntyre,  100  Wis.  245,  69  A.  S. 
R.  915,  75  N.  W.  964,  holding  that  money  paid  by  county  under  contract  with 
member  of  board  of  supervisors  may  be  recovered  though  benefits  retained; 
Stropes  V.  Greene  County,  72  Ind.  42,  holding  that  county  auditor  cannot  com- 
pel payment  for  publishing  tax  list  in  his  own  newspaper,  without  precedent 
request  from  county  representative;  Lainhart  v.  Burr,  49  Fla.  315,  38  So. 
711,  holding  that  action  will  not  lie  to  recover  contract  price  of  supplies  where 
county  officer  contracts  with  himself  therefor;  Lainhart  v.  Burr,  49  Fla.  315, 
38  So.  711,  holding  that  commissioner  who  contracted  with  himself  for  county 
supplies  must  restore  all  moneys  in  excess  of  actual  cost  not  to  exceed  reason- 
able market  value. 

—  School  trustees  and  officers. 

Cited  in  Scott  v.  School  Dist.  No.  9,  67  Vt.  150,  27  L.R.A.  688,  81  AtL  145, 


Digitized  by 


Google 


S07  NOTES  ON  AAIERICAN  REPORTS.  [105 

holding  that  prudential  committee  of  school  district  cannot  employ  himself 
as  teacher,  nor  recover  upon  quantum  meruit  for  services  so  rendered;  Currie 
V,  School  Dist.  No.  26,  86  Minn.  163,  27  N.  W.  922,  holding  contract  between 
school  district  and  trustee  voidable  at  election  of  district  and  it  may  resist 
enforcement  thereof;  Shakespear  v.  Smith,  77  Cal.  638,  11  A.  S.  R.  327,  20 
Pac.  204,  holding  order  for  requisition  on  superintendent,  void,  when  drawn  by 
two  school  trustees  one  of  whom  is  personally  interested;  Kagy  v.  West  Des 
Moines  Independent  Dist.  117  Iowa,  694,  89  N.  W.  972,  holding  no  recovery 
of  money  after  full  execution  of  contract  made  by  school  officers  with  one  of 
their  number,  while  district  retains  benefits  thereof;  Joint  School  Dist.  No.  17 
v.  Reid,  82  Wis.  96,  51  N.  W.  1089,  holding  that  school  district  may  decline 
to  ratify  or  affirm  contract  void  or  voidable  at  its  option,  and  successfully  de- 
fend action  for  contract  price. 
—  Officers  and  directors  of  priTate  corporations. 

Cited  in  Searcy  v.  Yarnell,  47  Ark.  269,  1  S.  W.  319,  holding  sale  of  rail- 
road  to  one  of  its  directors  not  void  but  voidable;  United  Brethren  Church  v. 
Vandusen,  37  Wis.  54,  holding  that  trustees  cannot  bind  corporation  for  ad- 
verse interest  of  their  own;  Davis  v.  Rock  Creek  Liunber  Flume  &  Min.  Co. 
55  Cal.  359,  36  A.  R.  40,  holding  trustee  of  corporation  authorized  to  execute 
notes  and  mortgage  to  secure  money  for  payment  of  debts  cannot  execute  same 
to  secure  debts  which  he  has  purchased;  Haywood  v.  Lincoln  Lumber  Co.  64 
Wis.  639,  26  N.  W.  184,  holding  that  directors  or  officers  of  corporation  can- 
not mortgage  or  convey  corporate  property  to  themselves;  Pittsburg  Min.  Co. 
v.  Spooner,  74  Wis.  307,  17  A.  S.  R.  149,  42  N.  W.  259,  holding  that  promoters 
and  officers  of  corporation  cannot  purchase  property  for  corporate  uses  at  a 
profit  to  themselves. 

Cited  in  notes  in  59  A.  R.  467,  on  validity  of  mortgage  by  insolvent  corpora- 
tion to  its  directors;    17   A.  S.  R.  299,  on  transactions  between  director  and 
corporation;  136  Am.  St.  R.  912,  on  right  of  corporate  officers  to  compensation 
for  services  rendered. 
Validity  of  public  officer's  vote  when  interested  in  result. 

Cited  in  Jolly  v.  Pittsburg,  N.  I.  A  C.  R.  Co.  16  Pa.  Co.  Ct.  1,  26  Pittsb.  L. 
J.  N.  S.  331,  holding  void,  ordinance  permitting  use  of  streets  for  street  rail- 
way where  councilmen  who  were  stockholders  voted  therefor;  Topeka  v.  Hun- 
toon,  46  Kan.  634,  26  Pac.  488,  holding  member  of  city  council  disqualified 
from  voting  on  ordinance  establishing  sewer  district  only  when  having  pe- 
cuniary interest  adverse  to  city;  Oconto  County  v.  Hall,  47  Wis.  208,  2  N.  W. 
291,  holding  that  members  of  board  of  county  supervisors  are  disqualified  to 
vote  on  propositions  in  which  they  have  a  direct  adverse  pecuniary  interest; 
State,  Stroud,  Prosecutor,  v.  Consumers'  Water  Co.  56  N.  J.  L.  422,  28  Atl.  678, 
holding  ordinance  for  purchase  of  water  company  illegal,  when  four  members 
of  council  who  voted  therefor  were  stockholders  therein. 

Cited  in  note  in  18  L.R.A.  368,  on  validity  of  vote  of  common  council  or 
similar  body  as  affected  by  personal  interest  of  members. 
Status  in  equity  of  corporation  officers  and  directors. 

Cited  in  Cook  v.  Berlin  Woolen  Mill  Co.  43  Wis.  433,  holding  that  equity 
regards  directors  of  private  corporation  as  trustees  and  ministerial  officers  as 
agents. 
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Right  of  recovery  upon  revoked  contract. 

Cited  iu  Wilmington  v.  Bryan,  141  N.  C.  6G0,  54  S.  £.  543   (dissenting  opin- 
ion), on  right  to  recover  upon  quantum  meruit  where  services  rendered  under 
contract  subsequently  revoked. 
Practice   upn  reversal   of  Judgment. 

Cited  in  Stewart  v.  Everts,  76  Wis.  35,  20  A.  S.  R,  17,  44  N.  W.  1092,  hold- 
ing that  upon  reversing  judgment  in  action  at  law  tried  by  jury  court  will 
not  generally  direct  entry  of  judgment  but  remand  cause  for  new  trial. 

8   AM.  REP.    112,  ANNAPOIilS  &  E.  R.  CO.  v.  BAIiTIMORE  F.   INS. 

CO.  82  3fD.  37. 
Construction   of   insurance   contracts. 

Cited  in  reference  notes  in  28  A.  D.  226,  on  intention  governing  in  construc- 
tion of  contracts;  77  A.  D.  295,  on  effect  of  intent  of  parties  in  construction  of 
insurance  contracts;  3  A.  R.  84,  on  construction  of  clause  of  policy  insuring 
goods  "contained  in"  a  certain  building. 

Cited  in  notes  in  43  A.  R.  35,  on  construction   of  words  "contained  in"  as 
used  in  insurance  policy  on  furniture  or  other  chattels;    14   E.   R.   C.  21,   on 
rules  of  construction  of  contracts  of  insurance. 
Insurer's  liability  where  goods  are  removed  from  specified  location. 

Cited  in  Maryland  F.  Ins.  Co.  v.  .Gusdorf,  43  Md.  506,  holding  goods  de- 
scribed in  policy  as  "contained  in"  certain  building  covered  only  while  remain- 
ing in  same  building  in  which  located  when  policy  issued;  English  v.  Franklin 
F.  Ins.  Co.  65  Mich.  273,  54  A.  R.  377,  21  N.  W.  340,  holding  goods  described 
in  policy  as  contained  in  dwelling  house  not  covered  while  stored  in  bam  on 
same  premises;  Towne  v.  Fire  Asso.  of  Philadelphia,  27  111.  App.  433,  holding 
wearing  appafel  described  in  policy  as  contained  in  certain  building  not  cov- 
ered when  removed  from  ordinary  place  of  deposit;  Shertzer  v.  Mutual  F.  Ins. 
Co.  46  Md.  506,  holding  insurance  on  "contents"  of  certain  barn  covers  goods 
only  while  remaining  in  buildings  where  located  when  policy  issued. 

Cited  in  note  in  26  L.R.A.  242,  on  insurer's  liability  for  cars  in  use  on  policy 
covering  cars  "contained  in  car  house." 

Distinguished  in  McCluer  v.  Girard  F.  &  M.  Ins.  Co.  43  Iowa,  340,  22  A.  R. 
249,   holding  carriage  described  in  policy  as  contained   in   bam  covered  while 
temporarily  away  therefrom  for  repairs. 
Effect  of  errors  in  policy  as  to  situation. 

Cited  in  note  in  16  A.  D.  469,  on  errors  in  policy  as  to  situation  and  sur- 
roundings. 
Continuing  warranty. 

Cited  in  reference  note  in  6  A.  R.  331,  on  continuing  warranty. 

3  AM.  REP.  115,  GARDNER  v.  AfERRITT,  82  MD.  78. 
How  gift  perfected. 

Cited  in  Wyble  v.  McPheters,  52  Ind.  393,  holding  gift  inter  vivos  established 
by  delivery  of  bonds  and  money  to  another  in  trust  for  a  third  party;  Meri- 
wether V.  Morrison,  78  Ky.  572,  holding  perfect  gift  inter  vivos  established  by 
delivery  of  notes  to  another  in  trust  for  third  party;  Second  Nat.  Bank  v. 
Merrill,  81  Wis.  142,  29  A.  S.  R.  870,  50  N.  W.  503,  holding  valid  gift  estab- 
lished  by  delivery  of  note  to  mother  for  minor  son  and  daughter. 
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Cited  in  reference  notes  in  31  A.  R.  682,  as  to  what  constitutes  a  perfected 
gift;  10  A.  S.  R.  403,  as  to  what  is  essential  to  make  a  valid  gift  causa  mortis. 

Cited  in  notes  in  27  L.  ed.  U.  S.  501,  on  requisites  and  revocation  of  gifts 
causa  mortis;  9  E.  R.  C.  864,  on  sufficiency  of  delivery  to  validate  gift  causa 
mortis. 

—  Of  bank  deposits. 

Cited  in  Gorman  v.  Gorman,  87  Md.  338,  39  Atl.  1038,  holding  gift  not  es- 
tablished by  deposit  in  names  of  depositor  and  another  "joint  owners,  payable 
to  order  of  either  or  survivor;"  Murray  v.  Cannon,  41  Md.  466,  holding  gift 
not  established  by  delivery  of  bank  book  to  daughter  where  deposits  subject 
to  order  of  depositor  or  his  daughter;  Hill  v.  Stevenson,  63  Me.  364,  18  A.  R. 
231,  holding  delivery  to  donee  of  savings-bank  book  with  intention  of  giving 
deposits  represented  thereby  vests  equitable  title  thereto  in  donee  without  as- 
signment; Minor  v.  Rogers,  40  Conn.  512,  16  A.  R.  69,  holding  complete  ir- 
revocable gift  made  by  deposit  in  bank  in  depositor's  name  as  trustee  for  an- 
other, where  such  was  intention  though  book  retained;  Telford  v.  Patton,  144 
ill.  611,  33  N.  E.  1119,  holding  deposit  in  another's  name  does  not  pass  title 
thereto  to  such  other  in  absence  of  evidence  of  such  intention  where  book  or 
certificate  retained;  Tygard  v.  McComb,  54  Mo.  App.  85,  holding  no  gift  estab- 
lished by  deposit  in  daughters'  names  where  such  was  not  the  intention;  Penin- 
sular Sav.  Bank  v.  Wineman,  123  Mich.  257,  81  N.  W.  1091,  holding  gift  not 
established  by  mere  transfer  of  deposit  to  wife's  name  in  whose  name  pass  book 
issues  but  retained  by  husband;  Tygard  v.  McComb,  54  Mo.  App.  85,  holding 
deposit  in  daughters'  names  creates  gift,  though  book  retained  by  father,  such 
being  the  intention;  Beaver  v.  Beaver,  117  N.  Y.  421,  15  A.  S.  R.  531,  6  L.R.A. 
403,  22  N.  E.  940,  holding  no  gift  established  by  mere  deposit  in  another's 
name  without  delivery  of  pass  book;  Smith  v.  Ossipee  Valley  Ten  Cents  Sav. 
Bank,  64  N.  H.  228,  10  A.  S.  R.  400,  9  Atl.  792,  holding  valid  gift,  subject  to 
life  interest,  created  by  deposit  in  daughter's  name  intending  present  gift,  sub- 
ject to  depositor's  and  wife's  right  to  income  thereof  for  life,  though  book  not 
delivered. 

Cited  in  reference  notes  in  18  A.  R.  233,  on  requisites  of  gift  of  savings  bank 
deposit;  4  A.  S.  R.  334,  on  deposit  of  money  in  bank  in  another's  name  as  a 
gift;   35  A.  S.  R.  26,  on  sufficiency  of  gift  of  bank  deposit. 

Cited  in  notes  in  23  A.  R.  451;  26  A.  R.  684, — on  what  constitutes  gift  of 
savings  bank  deposit;  39  A.  R.  310,  on  effect  of  deposit  of  money  in  bank  in 
name  of  another  as  gift  or  trust;  11  L.R.A.  686,  on  deposit  of  money  as  gift. 

Distinguished  in  Savings  Bank  v.  McCarthy,  89  Md.  194,  42  Atl.  929,  hold- 
ing no  gift  established  by  deposits  in  name  of  infant  nieces  subject  to  deposi- 
tor's order,  where  book  retained  and  nieces  not  informed  of  deposits. 
How  trust  created. 

Cited  in  Lloyd  v.  Brooks,  34  Md.  27,  holding  trust  not  established  by  vol- 
untary agreement  therefor  which  settlor  intended  to  complete  by  execution  of 
deed;  Smith  v.  Darby,  39  Md.  268,  holding  trust  established  where  donor 
accepts  note  for  moneys  recited  to  be  held  in  trust  for  others. 

Cited  in  note  in  34  A.  S.  R.  213,  on  effect  of  retention  of  subject  of  settle- 
ment. 

—  In  bank  deposits. 

Cited  in  Marcy  v.  Amazeen,  61  N.  H.  131,  60  A.  R.  320,  holding  no  trust 
inferred  from  attempt  to  create  gift  inter  vivos  of  bank  deposits  which  failed; 
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Bartlett  v.  Remington,  59  N.  H.  364,  holding  deposit  in  own  name  in  trust  for 
another,  neither  party  or  privy  to  transaction,  an  executory  trust,  where  de- 
positor retains  title  and  disposing  power. 

Cited  in  note  in  34  A.  S.  R.  223,  on  possession  of  pass  book  as  creating  trust* 
— >  Stocks  and  bonds. 

Cited  in  Snader  v.  Slingluff,  95  Md.  356,  52  Atl.  510,  holding  valid  trust 
established  by  delivery  of  bonds  to  another,  who  signed  and  delivered  state- 
ment that  they  were  to  be  held  in  trust  for  others;  Reed  v.  Roberts,  3  W.  N. 
C.  453,  12  Phila.  446,  34  Phila.  Leg.  Int.  96,  holding  transfer  of  stock  to  niece 
by  marriage,  who  was  esteemed  as  a  daughter,  sufficiently  rebuts  presumption 
of  resulting  trust  in  donor's  favor. 
Svidence  of  intent  tvhere  deposits  are  made  in  another's  name. 

Cited  in  Northrop  v.  Hale,  72  Me.  275,  holding  evidence  aliunde  admissible- 
to  show  intent  of  depositor  who  made  deposit  in  another's  name  but  retaining 
book  with  memorandum  that  depositor  could  receive  payment. 

3  AM.  REP.  121,  BRADIiEir  v.  POTOMAC  F.  INS.  CO.  82  MD.  108. 
Payment  of   premium   as   prerequisite   to    liability   on    insurance   con* 
tract. 

Cited  in  Millville  Mut.  M.  k  F.  Ins.  Co.  v.  Collerd,  38  N.  J.  L.  480,  holding 
insurer  not  liable  for  loss  before  payment  of  premium,  when  policy  not  to  be- 
effective  until  premium  paid;  New  Zealand  Ins.  Co.  v.  Maaz,  13  Colo.  App. 
493,  59  Pac.  213,  holding  insurer  not  liable  where  fire  occurred  after  maturity 
and  before  payment  of  note  given  for  premium,  where  policy  stipulated  for 
forfeiture  for  nonpayment. 

Cited  in  reference  note  in  54  A.  S.  R.  510,  on  forfeiture  of  insurance  policy 
for  nonpayment  of  premium. 

Distinguished  in  Stepp  v.  National  Life  &  Maturity  Asso.  37  S.  C.  417,  Id 
S.  E.  134,  holding  insurer  liable  when  note  accepted  for  premiiun  though  not 
paid  at  maturity  or  before  death  of  insured  within  year,  where  policy  con- 
tained no  clause  of  forfeiture  for  nonpayment;  Consolidated  Real  Estate  F. 
Ins.  Co.  V.  Cashow,  41  Md.  59,  holding  that  insurer  cannot  avoid  liability  on 
ground  of  nonpayment  of  premium  where  policy  acknowledged  receipt  thereof; 
Mallette  v.  British  American  Assur.  Co.  91  Md.  471,  46  Atl.  1005,  holding  in- 
surer liable  before  payment  of  premium  where  forfeiture  clause  of  policy 
waived  by  agent. 
—i  Agent's  power  to  waive  payment. 

Cited  in  Ball  &  S.  Wagon  Co.  v.  Aurora  F.  &  M.  Ins.  Co.  20  Fed.  232,  hold- 
ing that  agents  with  power  to  receive  proposals,  countersign,  issue  and  renew 
policies  may  waive  immediate  payment  of  premiums. 

Distinguished  in  Mallette  v.  British  American  Assur.  Co.  91  Md.  471,  46  Atl. 
1005,  holding  that  agent  may  waive  actual  payment  of  full  premium  as  pre- 
requisite to  renewal  of  policy. 
Estoppel  of  insurer  to  deny  payment  of  premium. 

Cited  in  reference  note  in  32  A.  S.  R.  328,  on  acknowledgment  in  policy  of 
receipt  of  premium  as  estopping  insurer  to  show  it  unpaid. 
Waiver  of  condition  in  policy. 

Cited  in  reference  note  in  27  A.  R.  602,  on  waiver  of  condition  in  insuranee 
policy. 
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S  AM.  R£P.   125,  ROSBNSTOCK  Y.  TORMBT,   82  MD.   169. 
Stockbroker  and  customer. 

Cited  in  Clark  v.  Ciimming,  77  Ga.  64,  4  A.  S.  R.  72,  holding  broker  a  special 
agent  deriving  power  and  authority  from  principal's  instruction;  Weir  v. 
Dwyer,  62  Misc.  7,  114  N.  Y.  Supp.  528,  holding  stockbroker  impliedly  author- 
ized  to  perform  business  in  manner  and  at  place  established  by  local  usage. 

Cited  in  notes  in  75   A.  D.   317,   on  order  to  stockbroker  to  purchase  on 
''long"  account,  price,  number  of  share  to  be  bought,  etc;   75  A.  D.  326,  on 
usages  of  stockbrokers  in  dealing  with  clients. 
Power  of  broker  to  delegate  authority. 

Cited  in  notes  in  75  A.  D.  325,  on  close  of  transaction  by  stockbroker,  and 
ri^ht  to  act  by  substitute  in  so  doing;  50  A.  S.  R.  116,  on  power  of  broker  to 
delegate  his  authority. 
Necessity  of  broker's  or  agent's  ability  to  deliver. 

Cited  in  Billingslea  v.  Smith,  77  Md.  504,  26  Atl.  1077,  holding  that  broker 
cannot  recover  for  customer's  failure  to  take  up  stock  unless  purchase  actually 
made  and  certificates  ready  for  delivery  on  payment;  Hoogewerff  v.  Flack, 
301  Md.  371,  61  Atl.  184,  holding  that  agent  to  purchase  stock  must  keep  con- 
trol of  purchase  in  order  to  deliver  upon  payment  by  principaL 
Admissibility  of  agent's  declarations. 

Cited  in  National  Mechanics'  Bank  v.  National  Bank,  36  Md.  5,  holding 
agent's   declarations    inadmissible   to   bind    principal   until   agency   established. 

Cited  in  reference  note  in  59  A.  D.   101,  on  necessity  for  proof  pf  agency 
before  admitting  agent's  declarations  to  bind  principal. 
When  question  of  agency  is  for  Jury. 

Cited  in  Swindell  Bros.  v.  Gilbert,  100  Md.  399,  60  Atl.  102,  holding  for 
jury  to  determine  whether  agency  established  where  evidence  tends  to  show 
relation  of  principal  and  agent;  Durkee  v.  Carr,  38  Or.  189,  63  Pac.  117,  hold- 
ing question  of  agent's  authority  to  make  covenant  in  lease  determined  by 
jury  from  evidence  of  custom  under  proper  instructions. 

S  AM.  REP.  132,  HE  LEINMAN,  32  MD.  225,  Later  case  between  same 

parties  in  52  Md.   708. 
Statute  of  limitations  as  applied  to  trusts. 

Cited  in  Weaver  v.  Leiman,  52  Md.  708,  holding  statutory  limitation  appli- 
cable to  implied  or  constructive  trusts;  Ebbinghaus  v.  Killian,  1  Mackey,  247. 
holding  that  statute  of  limitations  has  no  application  to  express  subsisting 
trusts. 

Cited  in  note  in  8  L.R.A.   650,  on  application  of  statute  of  limitations  to 
trusts  where  remedies  are  concurrent. 
Applicability  of  statute  of  limitations  to  insolvent  estates  and  receivers. 

Cited  in  Re  St.  Paul  German  Ins.  Co.  58  Minn.  163,  49  A.  S.  R.  497,  2ff 
L.R.A.  737,  59  N.  W.  996,  holding  claims  not  barred  at  date  of  assignment  not 
barred  afterwards  pending  the  proceedings;  Hignutt  v.  Garey,  62  Md.  100, 
holding  claim  against  insolvent's  estate  not  barred  at  time  of  filing  not  after- 
wards affected  by  lapse  of  time;  Ludington  v.  Thompson,  153  N.  Y.  499,  47 
X.  E.  903,  holding  that  six  years  statute  does  not  run  in  receiver's  favor 
against  claims  not  barred  at  time  of  appointment;  Kaufman's  Estate,  22  Pa. 
Co.  Ct.  385,  holding  debt  not  barred  at  time  of  assignment  for  creditors  still  a 
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claim  against  assigned  estate  though  statute  has  run  as  to  debtor;  McDonald 
V.  State,  41  C.  C.  A.  278,  101  Fed.  17,  as  to  whether  receiver  of  national  bank 
«an  plead  statute  to  action  on  claim  not  barred  when  appointed. 

Cited  in  reference  note  in  49  A.  S.  R.  499,  on  effect  of  statute  of  limitations 
as  against  creditors  of  applicant  in  insolvency. 

Cited  in  notes  in  99  A.  D.  398,  on  effect  of  statute  of  limitations  between 
assignee  and  creditors;  26  L.R.A.  737,  on  interruption  of  statute  of  limita- 
tions by  insolvency  assignment  as  to  claims  against  funds  assigned. 

Distinguished   in   White  v.  Meadowcroft,  91   111.  App.  293,   holding   running 
of  statute   not   stopped  by  appointment   of   receiver;    Richardson   v.   Chanslor, 
103  Ky.  425,  45  S.  W.  774,  holding  that  there  is  no  exemption  from  operation 
of  statute  in  favor  of  creditor  of  assigned  estate. 
Creditor's  bill  to  set  aside  fraudulent  conveyance. 

Cited  in  Preston  v.  Horwitz,  85  Md.  164,  36  Atl.  710,  holding  that  creditors 
may  file  bill  to  set  aside  fraudulent  conveyance  before  as  well  as  after  appoint- 
ment of  trustee. 
Validity  of  bankrupt's  promise  to  pay  discharged  debt. 

Cited  in  Calloway  v.  Baldwin,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  313, 
holding  verbal  promise  to  pay  debt  discharged  by  bankruptcy  valid  and  en- 
forceable. 

Constructive  notice  of  defective  title. 

Cited  in  Kent  Bldg.  &  L.  Co.  v.  Middleton,  112  Md.  10,  75  Atl.  967.  on  con- 
structive notice  by  vendee  of  defect  in  title. 

Cited  in  note  in  45  A.  R.  190,  as  to  when  vendee  has  constructive  notice  of 
defect  in  title  of  vendor. 
Ck>unsel  fees  in  suit  in  behalf  of  creditors. 

Cited  in  note  in  64  L.R.A.  818,  on  allowance  of  attorneys'  fees  out  of  fund 
for  attorneys  of  creditors  who  sue  in  behalf  of  themselves  and  other  cred- 
itors. 

S  AM.  REP.  189,  HAIIjE  v.  PEIRGE,  32  MD.  827. 
Parol  evidence  to  explain  written  contract. 

Cited  in  Hardy  v.  Pilcher,  67  Miss.  18,  34  A.  R.  432,  holding  parol  evidence 
admissible,  as  between  parties,  to  show  who  was  intended  to  be  bound  by  accept- 
ance signed  by  person  "agent  of"  another;  Knippenberg  v.  Greenwood  Min.  & 
Mill.  Co.  39  Mont.  11,  101  Pac.  159,  holding  that  courts  will  consider  informal 
indication  on  face  of  paper  to  enable  it  to  carry  out  intent  of  parties. 

Cited  in  reference  note  in  13  A.  S.  R.  631,  on  admissibility  of  parol  evidence 
to  show  whether  instrument  is  that  of  agent  or  principal. 

Cited  in  note  in  6  L.R.A.  42,  on  admissibility  of  parol  evidence  to  explain 
latent  ambiguities  in  contract. 
—  When  executed  by  corporation  officers. 

Cited  in  Southern  P.  Co.  v.  Von  Schmidt  Dredge  Co.  118  Cal.  368,  60  Pac 
650,  holding  parol  evidence  admissible  to  show  that  contract  executed  by  presi- 
dent was  binding  on  corporation  as  principal;  Morrison  v.  Baechtold,  93  Md. 
319,  48  Atl.  926,  holding  parol  evidence  admissible  to  prove  true  nature  of 
transaction  where  written  contract  ambiguous  as  to  whether  corporation  or 
its  officers  intended  to  be  bound. 
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^«  Negotiable  histriunents. 

Cited  in  Guthrie  v.  Imbrie,  12  Or.  182,  63  A.  R.  331,  6  Pac.  664;  Janes  ▼. 
Citizens'  Bank,  9  Okla.  546,  60  Pac.  290, — holding  parol  evidence  admissible, 
as  between  parties,  to  fix  liability  where  party  signed  note  adding  official  cor- 
porate title;  Laflin  k  R.  Powder  Co.  v.  Sinsheimer,  48  Md.  411,  30  A.  R.  472; 
Eager  v.  Rice,  4  Colo.  90,  34  A.  R.  68, — ^holding[  oral  testimony  admissible  to 
explain  latent  ambiguity  in  bill  of  exchange  accepted  by  person  described  as 
"Treas.;"  Holt  v.  Sweetzer,  23  Ind.  App.  237,  65  N.  E.  254,  holding  parol  evi- 
dence admissible  to  determine  liability  upon  note  signed  in  corporate  name 
and  by  two  individuals  designated  as  "Sec'y."  and  "Pres.;**  Swarts  v.  Cohen, 
11  Ind.  App»  20,  38  N.  £.  536,  holding  parol  evidence  admissible  to  cltar  up 
ambiguity  as  to  who  executed  note  a  corporation  or  its  president  individually; 
La  Salle  Nat.  Bank  v.  Tolu  Rock  &  Rye  Co.  14  111.  App.  141,  holding  parol  evi- 
dence admissible  between  parties  to  show  who  was  bound  on  negotiable  instru- 
ment executed  by  corporation  president;  Heffner  v.  Brownell,  70  Iowa,  591, 
31  N.  W.  947,  on  admissibility  of  parol  evidence  to  show  whether  party  signed 
note  as  corporation  president  or  individually;  Mathews  v.  Dubuque  Mattress 
Co.  87  Iowa,  246,  19  L.R.A.  676,  64  N.  W.  225  (dissenting  opinion),  or.  ad- 
missibility of  parol  evidence  to  show  intention  where  party  signs  note  as  pres- 
ident of  corporation;  Lay  v.  Austin,  25  Fla.  933,  7  So.  143  (dissenting  opin- 
ion), on  right  to  establish  agency  to  execute  assignment  of  note  and  mortgage 
for  corporation  by  evidence  aliunde. 

Cited  in  note  in  20  L.R.A.  706,  on  admissibility  of  extrinsic  evidence  to  show 
who  is  liable  as  maker  of  note,  where  promise  is  as  agent  and  the  signature  is 
as  agent. 
Liability  on  contracts  made  by  agent. 

Cited  in  Hager  v.  Rice,  4  Colo.  90,  34  A.  R.  68,  holding  agent  not  liable  up- 
on contract  made  by  him  on  behalf  of  his  principal. 

Cited  in  reference  note  in  28  A.  R.  23,  as  to  when  principal  is  bound  by 
agent's  acts. 

Cited  in  notes  in  2  A.  D.  618,  as  to  whether  principal  or  agent  is  liable  on 
instrument  nothing  appearing  therein  as  to  agency;  22  A.  R.  179,  as  to  when 
obligation  is  that  of  principal  or  agent;  48  A.  S.  R.  918,  on  personal  liability 
to  third  persons  of  agent  assuming  without  authority  to  make  contract  for 
corporation;  4  E.  R.  C.  284,  285,  on  personal  liability  of  one  signing  written 
instrument  as  agent;  21  LJIA.(N.S.)  1052,  1081,  1085,  on  liability  of  prin- 
cipal on  negotiable  paper  executed  by  agent. 
<»  Notes  executed  by  corporation  officers. 

Cited  in  Jaynes  v.  Citisiens'  Bank,  9  Okla.  546,  60  Pac.  290;  Martin  y.  Smith, 
05  Miss.  1,  3  So.  33, — holding  party  who  signed  note  adding  "Treas."  not  per- 
sonally liable  when  intended  as  corporate  act. 

Cited  in  reference  notes  in7A.R.lll,  on  acconmiodation  indorsement  by 
cashier;  8  A.  R.  362,  as  to  when  negotiable  paper  is  contract  of  agent  and 
when  of  principal;  9  A.  R.  163,  on  agent's  liability  on  negotiable  instrument 
signed  by  *himself  as  agent  for  principal,  naming  him. 

Cited  in  note  in  19  L.R.A.  680,  on  personal  liability  of  officers  on  note  made 
for  corporation. 

Am.  Rep.  Vol.  XIIL— 58. 
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S    AM.    REP.    148,    WONDER   t.   BAIiTIMORE   «   O.   It.    CO.    82    HD. 
411. 

Master's  duty  in  selectton  of  servants  and  appliances. 

Cited  in  Cumberland  &  P.  R.  Co.  v.  State,  44  Md.  283,  holding  master  liable 
where  he  has  enhanced  natural  risk  of  employment  by  employment  of  incom- 
petent servants  or  supplying  defective  machinery;  Baltimore  Boot  k  Shoe  Mfg. 
Co.  V.  Jamar,  93  Md.  404,  86  A.  S.  R.  428,  49  Atl.  847,  holding  master  not  liable 
where  he  has  exercised  all  reasonable  care  in  selection  of  apparatus  and  servants, 
though  injuries  result  from  fellow  servant's  negligence;  Merchants'  k  M.  Transp. 
Co.  V.  State,  108  Md.  564,  70  Atl.  413;  State  use  of  Hamelin  v.  Malster,  57  Md. 
287, — dfenying  right  of  recovery  where  master  has  not  enhanced  natural  risk  by 
employment  of  incompetent  servants  or   furnishing  unsuitable  machinery   and 
appliances;  Acme  Coal  Min.  Co.  v.  Mclver,  5  Colo.  App.  267,  38  Pac  596,  holding 
master  only  required  to  use  reasonable  diligence  in  selection  of  competent  serv- 
ants with  reference  to  nature  of  emplo3rment;  National  Enameling  &  Stamping 
•  Co.  V.  Cornell,  95  Md.  524,  52  Atl.  588,  holding  n^aster  bound  to  furnish  safe 
machinery  originally;   Arizona  Lumber  A  Timber  Co.  v.  Mooney,  4  Ariz.  366, 
42  Pac.  952,  denying  right  of  recovery  for  injury  which  might  have  been  averted 
by  use  of  guard  on  saw  not  designed  therefor;  Nolan  v.  Shickle,  3  Mo.  App.  300, 
denying  right  of  recovery  for  injury  by  reason  of  fall  of  scaffold  in  absence  of 
proof  of  defendant's  knowledge  of  defective  material  or  construction  and  plain- 
tiff's lack  thereof;  Schmidt  v.  Leistekow,  6  Dak.  386,  43  N.  W.  820,  denying  right 
of  recovery  by  mill  employee  whose  injuries  resulted  from  walking  on  spouting 
intended  only  for  passing  of  grain;   Adams  v.  West  Roxbury,  1  Haskell,  576, 
Fed.  Cas.  No.  67,  holding  master  liable  for  failure  to  use  due  care  and  prudence 
in  furnishing  servant  with  suitable  blasting  explosive;   Hoffman  v.  Dickinson, 
31  W.  Va.  142,  6  S.  E.  53,  denying  right  of  recovery  for  injury  from  defective 
appliances  unless  master  knew,  or  ought  to  have  known,  of  defect  and  servant 
ignorant  thereof,  or  had  not  equal  means  of  knowledge;  Crawford  v.  United  R.  4 
Electric  Co.  101  Md.  402,  70  L.R.A  489,  61  Atl.  287,  sustaining  street  car  con- 
ductor's right  of  recovery  for  injury  resulting  from  broken  handhold  where  car 
left  unguarded  in  street  for  some  time  after  inspection;   Sappenfield  v.  Main 
Street  &  Agri.  Park  R.  Co.  91  Cal.  48,  27  Pac.  590,  holding  that  appliance  not 
obviously  dangerous  and  in  daily  use  for  long  time  may  be  so  continued  without 
imputation  of  imprudence  or  carelessness;  Richmond  &  D.  R.  Co.  v.  Risdon,  87 
Va.  335,  12  S.  E.  786;  Clark  v.  Richmond  &  D.  R.  Co.  78  Va.  709,  49  A.  R.  394,— 
holding  employer  bound  to  furnish  safe  appliances  and  not  expose  servant  to 
extra  hazard;  Little  Rock  &  Ft.  S.  R.  Co.  v.  Duffey,  35  Ark.  602,  holding  master 
bound  only  to  use  proper  care  in  providing  tools;  Bridges  v.  St.  Louis,  L  M.  & 
S.  R.  Co.  6  Mo.  App.  389,  sustaining  fireman's  right  of  recovery  for  injury  re- 
sulting from  use  of  locomotive   wheel  which   had   become  defective;    Bajus   v. 
Syracuse,  B.  &  N.  Y.  R.  Co.  103  N.  Y.  312,  57  A.  R.  723,  8  N.  E.  529,  holding 
railroad  company  not  bound  to  restore  engine  to  original  power  where  it  was  not 
bound  to  purchase  new  engine  of  greater  power;   Atchison,  T.  &  S.  F.  R.  Co. 
V.   Wagner,   33  Kan.  660,   7   Pac.   204,  denying  right  of  recovery  by   railroad 
employee  for  injuries  resulting  from  use  of  defective  apparatus  where  company 
had  no  knowledge  of  defect;  Hanrathy  v.  Northern  C.  R.  Co.  46  Md.  2^0,  denying 
right  of  recovery  for  injury  caused  by  defective  steam  hammer  unless  master 
sliown  to  have  failed  to  use  reasonable  care  in  procuring  it  for  use;  Richmond 
&  D.  R.  Co.  V.  Risdon,  87  Va.  335,  12  S.  E.  786,  holding  railroad  company  not 
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negligent  in  using  dangeroos  but  standard  fraf^  tlMOg}!  ii  mifkt  have  been 
rendered  safe  by  blocking;  Richmond  ft  D.  R.  Co.  t.  Riadon,  a7  Va,  335,  12  S.  £. 
786;  Clark  v.  Richmond  k  D.  R.  Co.  78  Va.  709,  49  A.,R.  394,— holding  that 
employee  has  right  to  assume  that  master  hac  performed  duty  of  furnishing 
safe  appliances  and  guarding  against  extra  hazard;  Kelly  t.  Cable  Co.  7^Mont^ 
70,  14  Pac.  633,  sustaining  servant's  right  to  rely  upon  master^  having  done 
his  duty  as  to  ascertainment  of  danger  from  nnexploded  blasts;  Baltimore  ft 
O.  R.  Co.  V.  State,  41  Md.  268,  on  right  to  recover  where  servant  injured  in 
discharge  of  duty  because  of  master's  failure  to  use  leasoBable  care  in  providing 
suitable  appliances;  dissenting  opinions  in  MarshaU  v.  Widdieomb  Furniture 
Co.  67  Mich.  167,  11  A.  S.  R.  573,  34  N.  W.  541;  Baltimore  ft  O.  ft  C.  R.  Co.  v. 
Leathers,  12  Ind.  App.  544,  40  N.  E.  1094, — on  masAnr^  duty  to  provide  perfectly 
constructed  machinery  and  appliances. 

Cited  in  reference  notes  in  4  A.  R.  193,  597,  on  liability  of  master  for  furnish- 
ing unsafe  machinery  for  employee;  1  A.  S.  R.  274,  on  liability  of  railroad 
company  to  protect  employees  by  use  of  all  reasonable  safeguards. 

Cited  in  notes  in  16  A.  R.  502,  on  master's  duty  to  furnish  sufficient  and 
proper  machinery  and  materials;  21  A.  R.  579,  <m  master's  duty  as  to  safety  of 
premises  on  which  servant  is  employed ;  54  A.  R.  727 ;  1  L.R.A.  174,— on  master's 
duty  to  furnish  proper  appliances;  25  L.R.A.  71 3,  on  liability  of  master  for 
injuries  caused  by  employing  incompetent  fellow  servant ;  48  L.R.A.  372,  on 
standard  of  care  obligatory  upon  master  in  regard  to  the  selection  of  servants. 
''Aa  to  adoption  of  latest  and  best  improvements  and  inventions. 

Cited  in  Sappeniield  v.  Main  Street  ft  A.  Park  R.  Co.  91  Cal.  48,  27  Pac.  590, 
holding  master  not  bound  to  adopt  latest  improvcncnts  where  apparatus  furn- 
ished ia  rea8(»iably  adapted  to  purpose;  lUick  v.  Flint  ft  P.  M.  R.  Co.  67  Mich. 
632,  35  N.  W.  708,  holding  railroad  bound  to  provide  reasonably  sife  track  and 
equipments  but  not  to  adopt  the  latest  improvements  or  form  of  construction; 
Lake  Shore  ft  M.  S.  R.  Co.  v.  McCormick,  74  Ind.  440,  holding  master  not  bound 
to  adopt  every  new  invention  but  to  furnish  sound  implements  and  machinery 
only;  Buttner  v.  South  Baltimore  Steel  Car  ft  Foundry  Co.  101  Md.  168,  60  Atl. 
597,  4  A.  ft  E.  Ann.  Cas.  761,  holding  that  master's  duty  to  provide  safe  ainl 
sound  machinery  does  not  oblige  him  to  provide  every  new  appliance  or  supposed 
improvements;  Cummings  v.  Reims  Copper  Co.  40  Mont.  599,  107  Pac.  904, 
holding  master  not  bound  to  furnish  best  appliances. 

Cited  in  reference  notes  in  77  A.  D.  222,  on  amount  of  care  required  of  master 
in  regard  to  machinery  and  appliances  furnished  to  servant;  8  A.  S.  R.  586, 
on  duty  of  railroad  company  to  adopt  new  improvements. 

Cited  in  notes  in  98  A.  S.  R.  293,  on  care  required  of  employer  as  to  use  of 
latest  or  best  appliances;  6  L.R.A.(N.S.)  494,  on  standard  of  master's  duty 
'with  respect  to  selection  between  different  styles  or  makes  of  appliances;  13 
L.R.A.  374,  on  necessity  that  implements  furnished  employee  be  reasonably 
safe. 

Denied  in  Long  v.  Pacific  R.  Co.  65  Mo.  225,  holding  railroad  liable  for  injury 
to  brakeman  by  reason  of  company's  inspector  failing  to  discover  and  remedy 
defective  brake. 
—  How  affected  by  delegation  of  obligation. 

Cited  in  Berg  v.  Boston  ft  M.  Consol.  Copper  ft  S.  Min.  Cck  12  Mont.  212,  20 
Pac.  545,  sustaining  right  of  recovery  for  injury  from  unexploded  blast,  where 
foreman  negligent  in  ordering  laborer  back  to  work  too  soon;  Little  Rock  ft  M. 
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R.  Ck>.  V.  Moseley,  6  0.  €.  A.  225,  12  U.  S.  App.  514,  66  Fed.  1009,  BUsUining 
switchman's  right  of  reoomery  for  injuries  resulting  from  car  inspector's  failure 
to  discover  and  remedy  defective  coupling  link;  Baltimore  &  O.  R.  Co.  v.  Heu- 
thome,  19  C.  C.  A.  623,  43  U.  S.  App.  113,  73  Fed.  634,  holding  that  railroad 
company  cannot  escape  liability  by  delegating  selection  of  employees  to  officers; 
Bridges  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  6  Mo.  App.  389,  holding  master's  obliga- 
tion to  furnish  safe  appliances  not  discharged  by  employment  of  party  to  per- 
form such  duty. 

Cited  in  notes  in  9S  A.  S.  R.  302,  on  effect  of  delegation  of  duty  to  supply, 
repair,  or  inspect  machinery  and  appliances;  41  L.R.A.  110,  on  assignability  of 
master's  duty  of  inspection. 
Burden  of  showing  watit  of  care  in  selection  of  employees. 

Cited  in  M'Guire  ▼.  Lehigh  Valley  R.  Co.  215  Pa.  618,  64  Atl.  825,  holding 
that  brakeman  alleging  lack  of  care  in  selection  of  employees  for  erection  of 
bridge  bears  burden  of  proof;  Mansfield  Coal  k  Coke  Co.  v.  McEnery,  91  Pa. 
185,  36  A.  R.  662,  8  W.  N.  C.  81,  37  Phila.  Leg.  Int.  28,  holding  that  party 
alleging  negligence  or  want  of  care  in  employment  of  bridge  builder  bears  burden 
of  proof  thereof. 
Assumption  of  risk  by  servant. 

Cited  in  Quincy  Min.  Co.  v.  Kitts,  42  Mich.  34,  3  N.  W.  240,  holding  that 
employee  assumes  ordinary  risks  of  his  employment;  Tucker  v.  Northern  Termi- 
nal Co.  41  Or.  82,  68  Pac.  426,  holding  that  servant  assumes  all  risks  ordinarily 
incident  to  the  employment  in  which  engaged;  Southwest  Improv.  Co.  v.  Andrew, 
86  Va.  270,  9  S.  E.  1016,  denying  right  of  recovery  for  injury  sustained  by  serv- 
ant who  continues  in  employment  with  knowledge  of  danger  incurred;  Pennsyl- 
vania R.  Co.  V.  Wachter,  60  Md.  395,  denying  right  of  recovery  for  injury  re- 
ceived in  collision  between  hand  car  and  extra  train  where  servant  continued  in 
service  with  full  knowledge  of  danger  from  that  source;  Wood  v.  Heiges,  83  Md. 
257,  34  Atl.  872,  denying  right  of  recovery  where  servant  continued  in  employ- 
ment with  full  knowledge  of  risk  involved;  Clark  v.  Richmond  &  D.  R.  Co.  78 
Va.  709,  49  A.  R.  394,  denying  right  of  recovery  for  death  of  brakeman  resulting 
from  collision  with  overhead  bridge;  Yates  v.  McCullough  Iron  Co.  69  Md.  370, 
16  Atl.  280,  denying  right  of  recovery  for  injury  resulting  from  defective  ap- 
pfaratus  where  servant  continued  in  employment  with  full  kno\vledge  thereof. 

Cited  in  reference  notes  in  26  A.  S.  R.  52,  on  assumption  of  risk  by  servant  of 
dangerous  machinery  used  by  master;  44  A.  S.  R.  118,  as  to  whether  risk  from 
insufficient  number  of  servants  is  assumed. 

Cited  in  notes  in  77  A.  D.  222,  as  to  when  servant  assumes  risk  of  dangerous 
machinery  and  appliances;  4  L.R.A.  53,  on  servant's  continuance  in  employment 
after  knowledge  of  danger  as  assumption  of  risk;  13  L.R.A.  375,  on  assumption 
of  risk  by  servant  in  using  tools ;  47  L.R.A.  175,  on  servant's  knowledge  of  risk 
when  entering  employment  as  affecting  application  of  maxim,  Volenti  non  fit 
injuria. 
Who   are   fellow   servants. 

Cited  in  Yates  v.  McCullough  Iron  Co.  69  Md.  370,  16  Atl.  280,  holding  chief 
manager  of  charcoal  works,  without  authority  to  purchase  or  alter  machinery, 
f%)low  servant  with  laborer  employed  therein;  Heam  v.  Quillen,  94  Md.  39,  50 
Atl.  402,  holding  operative  at  saw  mill  not  fellow  servant  with  carpenter  em- 
ployed to  erect  shed  over  mill ;  Baltimore  v.  War,  77  Md.  593,  27  Atl.  85,  holding 
engineer  and  laborer  engaged  In  work  on  sewer  fellow  servants;  Lehigh  Valley 
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Coal  Co.  V.  Jones,  86  Pa.  432,  6  W.  N.  C.  436,  36  Phila.  Leg.  Int.  275,  bolding 
**in8ide  foreman,"  or  "mining  boss"  and  "driver  boss"  fellow  servants. 

Cited  in  notes  in  16  A.  R.  497,  498,  on  wbo  are  coservants;  75  A.  S.  R.  622, 
on  machinist,  inspectors  and  repairers  as  vice  principals;  43  L.R.A.  347,  on 
position  of  employees  vested  with  power  to  suspend  general  rules  of  employer 
by  special  directions;  50  L.R.A.  420,  on  what  servants  are  deemed  to  be  in  the 
same  common  employment,  apart  from  statutes,  where  no  questions  as  to  vice 
principalship  arise;  50  L.R.A.  426,  on  insufficiency  of  diversity  o^  duties  or 
departments  to  exclude  defense  of  conmion  employment;  51  L.R.A.  559,  on  doc- 
trine that  a  general  manager  is  a  vice  principal;  51  L.R.A.  567,  on  doctrine  that 
general  manager  is  not  vice  principal. 
—  Railroad  employees. 

Cited  in  Kidwell  v.  Houston  &  Q.  N.  R.  Co.  3  Woods,  313,  Fed.  Cas.  No.  7,757, 
holding  master  machinist,  without  power  of  appointment  or  removal,  fellow 
servant  of  car  inspector  and  assistant  yard  master;  Riley  v.  West  Virginia,  C. 
ft  P.  R.  Co.  27  W.  Va.  145,  holding  foreman  charged  with  duty  of  keeping  tracks 
safe  not  fellow  servant  of  brakeman  as  to  such  duty;  Norfolk  k  W.  R.  Co,  v. 
Hoover,  79  Md.  253,  47  A.  S.  R.  392,  25  L.R.A.  710,  29  Atl.  994,  holding  train 
dispatcher,  engineman  and  fireman,  all  employed  by  division  superintendent, 
fellow  servants;  Ewald  v.  Chicago  &  N.  W.  R.  Co.  70  Wis.  420,  6  A.  S.  R.  178, 
36  N.  W.  12,  holding  trainmen  and  engine  wiper  employed  in  roundhouse  fellow 
servants;  Union  P.  R.  Co.  v.  Kelley,  4  Colo.  App.  325,  35  Pac.  923,  holding  express 
messenger  and  railroad  employees  in  charge  of  train  not  fellow  servants;  Wal- 
lace y.  Boston  ft  M.  R.  Co.  72  N.  H.  504,  57  Atl.  913,  holding  train  dispatcher 
and  brakeman  not  fellow  servants  within  rule  exempting  master  from  liability 
for  injuries  resulting  from  fellow  servant's  negligence;  Little  Rock  ft  M.  R.  Co. 
V.  Mosely,  6  C.  C.  A.  225,  12  U.  S.  App.  514,  56  Fed.  1019,  on  question  whether 
switchman  and  car  inspector  are  fellow  servants. 

Cited  in  note  in  54  L.R.A.  95,  on  doctrine  that  train  despatchers  are  not  vice 
principals.  i 

Master's  liability  for  injuries  inflicted  by  fellow  servants. 

Cited  in  Tube  Works  Co.  v.  Bedell,  38  Phila.  Leg.  Int.  6,  11  Pittsb.  L.  J.  N.  S. 
260,  holding  master  not  liable  to  servant  for  negligence  of  fellow  servant  engaged 
in  same  common  employment;  Price  v.  Houston  Direct  Nav.  Co.  46  Tex.  535, 
holding  master  not  liable  for  injuries  to  servant  through  fellow  servant's  negli- 
gence  or  default;  Maryland  Clay  Co.  v.  Goodnow,  95  Md.  330,  51  Atl.  292, 
denying  right  of  recovery  where  injuries  caused  by  negligence  of  fellow  servants; 
Smoot  y.  Mobile  ft  M.  R.  Co.  67  Ala.  13,  denying  right  of  recovery  for  injury 
resulting  from  use  of  car  which  had  become  defective  through  negligence  of  fellow 
servant;  State  use  of  Zier  v.  Chesapeake  Beach  R.  Co.  98  Md.  35,  56  Atl.  385, 
denying  right  of  recovery  for  injury  resulting  from  negligence  of  fellow  servants 
when  master  not.  shown  negligent  in  their  selection  or  retention;  Kidwell  v. 
Houston  ft  G.  N.  R.  Co.  3  Woods,  313,  Fed.  Cas.  No.  7,757,  holding  railroad 
company  not  liable  to  assistant  yard  master  for  injuries  resulting  fromi  negli- 
gence of  master  machinist  in  not  reporting  car  inspector  of  bad  habits;  Lake 
Shore  ft  M.  S.  R.  Co.  v.  Stupak,  108  Ind.  1,  8  N.  E.  630,  holding  complaint  for 
personal  injury  insufficient  when  failing  to  allege  lack  of  knowledge  of. fellow, 
servant's  negligent  habits;  Richmond  ft  D.  R.  Co.  v.  De  Butts,  90  Va.  405,  18 
S.  E.  837,  holding  railroad  not  negligent  simply  because  brakeman  injured  while  * 
conductor  absent  from  train  sending  dispatch ;  Peschel  v.  Chicago,  M.  ft  St.  P.  R.- 
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Ca  €2  Wis.  338,  21  N.  W.  269  (dUsenting  opinion),  on  master's  liability  for 
injuries  resulting  from  negligence  of  fellow  servants;  Little  Rock  A  M.  R.  .Co. 
▼.  Moselj,  6  C.  C.  A.  225,  12  U.  S.  App.  514,  56  Fed.  1019,  on  question  of  master's 
liability  for  injuries  resulting  from  fellow  servant's  negligence. 

Cited  in  reference  note  in  83  A.  D.  553,  on  liability  of  master  for  injury  by 
negligence  of  fellow  servant. 

Cited  in  notes  in  36  A.  D.  280,  on  employer's  liability  to  servant  for  injuries 
from  negligence  or  misconduct  of  fellow  servant;  67  A.  D.  594,  on  liability  of 
master  for  Jiegligence  of  fellow  servants  as  affected  by  nature  of  their  duties ; 
54  L.R.A.  154,  on  nonimputability  to  master  of  negligence  of  coservants  whose 
duty  it  is  to  keep  instrumentalities  in  proper  condition. 

8    AM.    R£P.    149,    WASHINGTON    F.    INS.    CO.    ▼.   KlXIiY,    32    MI>. 

421. 
Ck>nditloiis  of  insurance  policies  concerning  ownersbip. 

Cited  in  Elliott  v.  Ashland  Mut.  F.  Ins.  Co.  117  Pa.  548,  2  A.  S.  R.  703,  12 
Atl.  676,  18  Pittsb.  L.  J.  N.  S.  396,  20  W.  N.  C.  626,  45  Phila.  Leg.  Int.  65, 
holding  purchaser  of  realty  by  contract  equitable  owner  and  for  purposes  of  in- 
surance vested  with  unconditional  and  sole  ownership;  Wineland  v.  New  Haven 
Secur.  Ins.  Co.  53  Md.  276,  iiolding  policy  void  for  failure  to  reveal  title  by  verbal 
gift  only,  where  conditions  called  for  unconditional  fee  simple;  Commercial  F. 
Ins.  Co.  V.  Allen,  80  Ala.  571,  1  So.  202,  holding  failure  to  disclose  another's 
casement  in  wall  does  net  affect  representation  as  to  sole  or  unconditional  owner- 
ship of  building;  Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  130,  63  A.  S.  R.  409, 
9%  Atl.  29,  holding  interest  of  purchaser  at  judicial  sale  before  ratification  not 
unconditional  within  meaning  of  policy. 
'^  How  affected  by  existence  of  real  estate  mortgage. 

Cited  in  Mascott  v.  First  Nat.  F.  Ins.  Co.  69  Vt.  116,  37  Atl.  255,  holding 
failure  to  disclose  mortgage  immaterial;  Westchester  F.  Ins.  Co.  v.  Weaver,  70 
Md.  536,  5  LJEI.A.  478,  17  Atl.  401;  Clay  F.  &  M.  Stock  Ins.  Co.  v.  Beck,  43  Md. 
868, — holding  failure  to  disclose  mortgage  incumbrance  no  violation  of  condition 
as  to  representations  of  other  than  absolute  ownership;  Woodward  v.  Republic 
F.  Ins.  Co.  32  Hun,  365,  holding  owner  of  realty  sole  owner  within  meaning  of 
policy  though  premises  incumbered  by  mortgage;  Westchester  F.  Ins.  Co.  v. 
Weaver,  70  Md.  536,  5  L.RJL.  478,  17  Atl.  401,  holding  failure  to  disclose 
mortgage  violates  covenants  that  insured  has  revealed  everything  material  to 
risk. 
—  How  affected  by  chattel  mortgage. 

Cited  in  Dumas  v.  Northwestern  Nat.  Ins.  Co.  12  App.  D.  C.  245,  40  LJELA. 
998,  holding  insured  sole  and  imconditional  owner  of  property  though  covered 
by  chattel  mortgage;  American  Artistic  Oold  Stamping  Co.  v.  Glens  Falls  Ins. 
Co.  1  Misc.  114,  20  N.  Y.  Supp.  646,  holding  requirement  of  unconditional  and 
sole  ownership  not  affected  by  existence  of  undisclosed  chattel  mortgage;  Union 
Ins.  Co.  V.  Barwick,  36  Neb.  223,  54  N.  W.  519,  holding  mortgage  of  chattels  to 
secure  contingent  liability  of  mbrtgagee  as  indorsee,  under  which  no  possession 
taken,  not  such  change  of  title  as  avoids  policy. 
Atlenatlon  or  change  of  insurable  interest. 

Cited  in  Bennett  v.  Mutual  F.  Ins.  Co.  100  Md.  337,  60  Atl.  99,  holding  insur- 
able interest  divested  by  conveyance  though  upon  parol  agreement  for  reconve^r- 
ance;  Reynolds  v.  Mutual  F.  Ins.  Co.  34  Md.  280,  6  A.  R.  337  (dissenting  opin- 
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ion),  on  right  to  indemnity  after  alienation  of  insurable  interest. 

CMted  in  reference  notes  in  25  A.  S.  R.  201,  on  effect  of  condition  in  insurance 
policy  against  alienation;  50  A.  S.  R.  407,  on  change  of  interest  as  affecting 
insurance. 

Cited  in  notes  in  28  A.  D.  154,  155,  on  absolute  sale  as  alienation  defeating 
claim  for  insurance;  59  A.  D.  307,  on  effect  of  condition  in  insurance  policy 
restraining  alienation;  1  L.R.A.  704,  on  conditions  in  fire  insurance  policy 
against  alienation  of  property;  52  L.R.A.  333,  335,  on  necessity  of  insurable 
interest  at  time  of  policy  and  at  time  of  loss. 

—  Contract  of  sale  as. 

Cited  in  Pringle  v.  Des  Moines,  107  Iowa,  742,  77  N.  W.  521,  holding  contract 
of  sale  no  change  of  title  where  no  money  paid  nor  possession  delivered ;  William 
Skinner  &  Sons  Shipbuilding  &  Dry-Dock  Co.  y.  Houghton,  92  Md.  68,  84  A.  S.  R. 
485,  48  Atl.  85,  holding  contract  of  sale  a  change  in  interest  avoiding  policy; 
Orable  v.  German  Ins.  Co.  32  Neb.  645,  49  N.  W.  713,  holding  contract  for  sale 
not  breach  of  condition  against  alienation  though  vendee  went  into  possession 
upon  payment  of  small  part  of  purchase  price;  Aj^wmsi  F.  Ins.  Co.  v.  Wilson, 
67  Ark.  553,  77  A.  S.  R.  129,  48  {^.R.A.  510,  55  g.  W.  983,  holding  policy  not 
forfeited  by  executory  cpntfact  o|  lale  though  cooi|i^j|ig  clause  against  change 
of  interest;  Ardill  v.  Citi^nf'  Ini.  Go.  22  Ont.  Rep.  529^  holding  contract  by 
insured  to  cdnvey  at  future  4*t#  PO  breach  of  condition  against  sale;  Davidson 
V.  Hawkeye  Ins.  Co.  71  Iowa,  4f|9|  W  A.  R.  818,  32  N.  W.  514  (dissenting  opin- 
ion), on  executory  agreement  for  tfle  and  conveyance  as  divestiture  of  title  an4 
ownership. 

Cited  in  reference  note  in  77  A.  S.  R.  136,  on  executory  Q<^^ftct  of  sale  ^^ 
change  of  interest  within  condition  in  policy. 

—  lioase  as. 

Cited  in  Smith  v.  Phcenix  Ins.  Co.  91  Cal.  323,  25  A.  S.  R.  191,  13  L,ILA.  475, 
27  Pac.  738,  holding  lease  to  another  with  agreement  for  purchase  no  change  ol 
title  or  possession;  Planters'  Mut.  Ins.  Co.  v.  Rowland,  66  Md.  236,  7  Atl.  257, 
holding  that  insured  did  not  part  with,  or  alien,  interest  by  leasing  to  another 
with  privilege  of  buying;  Lycoming  F.  Ins.  Co.  v.  Haven,  95  U.  S.  242,  24  L.  ed. 
473,  holding  owner  in  fee  entitled  to  recover  for  loss  though  undisclosed  lease 
for  years  outstanding. 

<»Ck>nditional  sale  as. 

Cited  in  reference  note  in  31  A.  S.  R.  93,  on  change  of  title  under  conditional 
sale. 
-^  Assignment. 

Cited  in  note  in  56  A.  D.  748,  750,  on  consent  of  insurers  to  assignment  where 
consent  expressly  required. 

—  What  constitutes  sale  amounting  to. 

Cited  in  Hammel  v.  Queen's  Ins.  Co.  54  Wis.  72,  41  A.  R.  1,  11  N.  W.  349, 
holding  execution  sale  of  realty  no  ground  for  forfeiture  under  clause  terminating 
risk  where  property  sold  or  transferred  under  legal  process  or  otherwise;  Phenix 
Ins.  Co.  V.  Caldwell,  187  111.  73,  58  N.  E.  314  (affirming  85  111.  App.  104),  holding 
bond  for  deed  and  part  payment  of  purchase  price  not  sale  requiring  company's 
consent. 
Wlmt  constitutes  yacant  or  unoccupied  house. 

Cited  in  Agricultural  Ins.  Co.  ▼.  Hamilton,  82  Md.  88,  51  A.  S.  R.  457,  30 
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L.R.A.  633,  33  Atl.  429,  holding  house  vacant  or  unoocapied  when  only  occasioir- 
ally  used  for  sleeping  purposes,  though  visited  daily  by  insured's  wife. 
Pledge  of  insurance  policy  as  assignment  requiring  consent. 

Cited  in  Griflfey  v.  New  York  Cent.  Ins.  Co.  100  N.  Y.  417,  63  A.  R.  202,  S 
N.  £.  309  (affirming  30  Hun,  299),  holding  pledge  or  transfer  of  policy  as  col- 
lateral security  for  debt  not  within  prohibition  against  assignment  without, 
consent;  Dickey  v.  Pocomoke  City  Nat.. Bank,  89  Md.  280,  43  AtL  33,  holding 
consent  to  pledge  of  policies  unnecessary  though  required  by  policy  in  case  of 
written  assignment. 
What  constitutes  waiver  of  verified  proof  of  loss. 

Cited  in  Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla.  209,  10  So.  297,  holding  require- 
ment that  proof  of  loss  be  verified  waived  where  no  demand  made  therefor. 
Creditor's  riglit  to  proceeds  of  insurance  policy. 

Cited  in  Heller  v.  National  Marine  Bank,  89  Md.  602,  73  A.  S.  R.  212,  4S 
L.R.A.  438,  43  Atl.  800,  holding  mortgagee  or  other  creditor  not  entitled  to  pro* 
ceeds  of  policy  in  absence  of  express  agreement  therefor. 
liiability  of  mortgagor  for  full  amount  of  note. 

Cited  in  Condon  v.  Rice^  88  Md.  720,  holding  mortgagor  liable  for  balance 
due  on  mortgage  note  where  entire  mortgaged  premises  released  for  less  than 
face  thereof. 

Mortgagor  in  possession  as  real  owner. 

Cited  in  Duval  v.  Becker,  81  Md.  537,  32  AtL  308,  holding  doctrine  that  mort- 
gagor in  possession  is  treated  as  real  owner  inapplicable  between  mortgagor  an<i 
mortgagee.       >/.  i^fim 

What  is  meant  by  term  ''absolute." 

Cited  in  Truax  v.  Gregory,  196  111.  83,  63  N.  E.  674,  holding  that  worii 
"absolute"  may  be  given  restricted  meaning  where  context  of  will  warrants  it; 
Columbia  Water  Power  Co.  v.  Columbia  Electric  Street  R.  Light  Sl  P.  Co.  17^ 
U.  S.  475,  43  L.  ed.  521,  19  Sup.  Ct.  Rep.  247,  holding  "absolute"  right  of  state 
to  certain  water  powers  means  "unrestricted,"  "unconditional"  right  which  an* 
thorizes  lease  thereof. 
Construction  of  insurance  contracts. 

Cited  in  Reynolds  v.  German  American  Ins.  Co.  107  Md.  110,  15  LJt.A.(N.S.> 
345,  68  Atl.  262,  on  mode  of  construing  insurance  contracts;  McEvoy  v.  Security 
F.  Ins.  Co.  110  Md.  275,  132  A.  S.  R.  428,  22  L.R.A.(N.S.)  964,  73  Atl.  167,. 
holding  ambiguous  insurance  policy  construed  most  favorable  to  insured. 

Cited  in  reference  note  in  28  A.  D.  226,  on  intention  governing  in  construction 
of  contracts. 
Insurer's  right  to  subrogation. 

Cited  in  reference  notes  in  26  A.  R.  544,  on  insurer's  right  to  subrogation  7 
3  A.  S.  R.  314;  17  A.  S.  R.  103,— on  right  of  insurer  to  be  subrogated  to  rights, 
of  insured  under  executory  contract  of  sale. 

Cited  in  note  in  44  A.  S.  R.  734,  on  subrogation  of  insurer  to  rights  of 
mortgage. 

8  Al^f.  REP.  161,  ANNAPOIilS  v.  HARWOOI>,  8d  MD.  471. 
liCgislative  journals  and  enrolled  bills  as  evidence  of  enactment. 

Cited  in  Chicot  County  v.  Davies,  40  Ark.' 200,  holding  journal  admissible  oft* 
question  of  passage  of  act;  Division  of  Howard  County,  15  Kan.  194,  holding 
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« 
enrolled  bills  and  journals  conclusive  evidence  upon  passage  of  act  and  language 
thereof;  Ex  parte  Wren,  63  Miss.  512,  56  A.  R.  825,  holding  journals  inadmis- 
sible to  show  that  enrolled  bill  signed  by  speaker,  president  of  senate  and  gover- 
nor is  not  in  form  adopted  by  legislature. 

Cited  in  reference  notes  in  21  A.  R.  721,  on  conclusiveness  of  official  copy  of 
statute;  24  A.  R.  114,  on  admissibility  of  parol  evidence  to  show  error  in  in- 
strument. 

Cited  in  notes  in  61  A.  D.  619,  as  to  when  legislative  journals  are  evidence; 
13  A.  R.  648,  on  right  of  court  to  go  behind  printed  statute  book  to  show  error 
in  promulgation;  23  L.R.A.  341,  on  conclusiveness  of  enrolled  bill. 

Distinguished  in  Berry  v.  Baltimore  &  D.  Point  R.  Ca  41  Md.  446,  20  A.  R. 
69,  holding  journals  of  two  houses  of  legislature  and  engrossed  bill  admissible 
to  show  in  what  form  act  received  legislative  assent. 

Not  followed  in  State  ex  rel.  Atty.  GJen.  v.  Hagood,  13  S.  C.  46,  holding  jour- 
nal's competent  evidence  upon  question  of  compliance  with  constitutional   re- 
quirements though  bill  signed,  and  approved  by  .governor. 
—  As  evidence  of  legality  of  constitutional  amendment.  > 

Cited  in  Koehler  v.  Hill,  60  Iowa,  543,  14  N.  W.  738,  holding  journals  admis- 
sible upon  question  of   legality  of  constitutional  amendment. 
Burden  of  proof  as  to  legality  of « enactment. 

Cited  in  Donaldson  v.  State,  16  Tex.  App.  25,  holding  that  party  invoking 
local  option  law  must  prove  legality  thereof;  Donaldson  v.  State,  16  Tex.  App. 
25,  holding  that  party  invoking  general  law  need  not  pfove  legality  thereof  as 
state  required  to  know  and  bound  by  its  own  laws. 
What  authorizes  charge  or  assessment. 

Cited  in  Macon  v.  Patty,  57  Miss.  378,  34  A.  R.  451,  holding  that  grant  to 
municipal  corporation  of  simple  power  to  levy  taxes  does  not  authorize  local 
assessments  for  local  improvements;  Ivanhoe  v.  Enterprise,  29  Or.  245,  35  L.R.A. 
58,  46  Pac.  771,  holding  that  power  to  improve  streets  at  expense  of  abutting 
owners  does  not  empower  city  to  make  cost  thereof  a  personal  charge  against 
owners;  Ferrari  v.  C.  Board  of  Health,  24  Fla.  390,  6  So.  1,  holding  that  board 
of  health  cannot  make  charge  against  vessel  for  quarantine  purposes  luiless 
authorized  by  statute. 

8  AM.  R£P.   164,  GUEIRAND  ▼.  DANDEXET,  82  MD.  561. 
Contracts  in  restraint  of  trade. 

Cited  in  Hursen  v.  Gavin,  69  III.  App.  66;  My  Laundry  Co.  v.  Sclimeling,  121> 
Wis.  697,  109  N.  W.  640;  Hedge  v.  Lowe,  47  Iowa,  137, — sustaining  validity  of 
agreement  not  to  engage  in  certain  business  in  particular  place  for  term  of  five 
years;  Webster  ▼.  Buss,  61  N.^  H.  40,  60  A.  R.  317,  sustaining  validity  of  agree- 
ment not  to  carry  on  teaming  business  in  certain  place  for  unlimited  time; 
Warfield  ▼.  Booth,  33  Md.  63,  sustaining  validity  of  contract  not  to  practice  medi- 
cine in  certain  town  and  vicinity;  Hulen  v.  Earel,  13  Okla.  246,  73  Pac.  927, 
holding  contract  whereby  party  agrees  not  to  practice  medicine  in  certain  vicinity 
invalid  as  in  violation  of  statutes;  West  Virginia  Transp.  Co.  v.' Ohio  River 
Pipe  Line  Co.  22  W.  Va.  600,  46  A.  R.  527,  holding  covetiant  not  to  transport 
oil  through  tract  of  land  or  grant  right  of  way  therefor  to  others  void  as  un- 
reasonable restraint  upon  trade;  Underbill  v.  Buckman  Fruit  Co.  97  Md.  229, 
54  Atl.  873,  holding  that  to  construe  agreement  as  preventing  purchase  of  ba- 
nanas from  others  would  operate  as  unreasonable  limitation  and  restraint  upon 
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biuiness  of  fruit  dealer;  Jones  Cold  Store  Door  Co.  y.  Jones,  108  Md.  430,  129  A 
S.  R.  446,  70  Atl.  88,  holding  contract  in  general  restraint  of  trade  void;  Hangen 
v.  Sundseth,  106  Minn.  129,  118  N.  W.  666,  16  A.  A  E.  Ann.  Cas.  259;  Ebert  ▼. 
Kaufman,  17  Pa.  Di6t.  R.  156, — holding  covenant  not  to  do  business  valuable 
part  of  good-will  of  trade. 

Cited  in  reference  note  in  4  A.  S.  R.  343,  on  contracts  in  restraint  of  trade. 

Cited  in  notes  in  92  A.  D.  752,  on  validity  of  contracts  in  restraint  of  trade; 
92  A.  D.  757,  on  restraint  as  to  space  in  contracts  in  restraint  of  trade;  96 
A.  S.  R.  613,  on  good  will  as  partnership  asset;  8  L.R.A  469,  on  contracts  in 
partial  restraint  of  trade;  8  L.R.A.  470,  on  restrictions  as  to  locality  in  contracts 
in  restraint  of  trade;  22  L.  ed.  U.  S.  316;  41  L.  ed.  U.  S.  1008,— on  monopoly 
and  contracts  in  restraint  of  trade. 

—  Adequacy  of  consideration. 

Cited  in  West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe  Line  Co.  22  W.  Va. 
600,  46  A.  R.  527,  holding  that  court  will  not  inquire  into  adequacy  of  considera- 
tion where  contract  otherwise  valid;  Hursen  v.  Gavin,  59  111.  App.  66,  holding 
that  courts  will  not  inquire  into  adequacy  of  consideration  where  restraint  is 
within  reasonable  limitations;  Johnson  v.  Gwinn,  100  Ind.  466,  sustaining 
validity  of  agreement  in  restraint  of  trade  founded  upon  valuable  consideration 
regardless  of  adequacy  thereof;  Baker  v.  Pottmeyer,  75  Ind.  451,  on  question 
whether  contract  not  to  engage  in  same  business  is  personal  or  incident  to  prop- 
erty and  business  designed  to  protect. 

.   Cited  in  notes  in  7  A.  D.  746;  92  A.  D.  754,^n  consideration  to  support 
contract  in  restraint  of  trade. 
^Asslgnabtlity  of.  * 

Cited  in  Markert  v.  Jefferson,  122  Ga.  471,  50  S.  E.  398;  Webster  v.  Buss,  61 
N.  H.  40,  60  A.  R.  317;  Swanson  v.  Kirby,  98  Ga.  586,  26  S.  £.  71,— holding 
valid  contract  in  restraint  of  trade  assignable;  Hedge  v.  Lowe,  47  Iowa,  137, 
holding  that  contract  in  restraint  of  trade  may  be  assigned  with  business  intended 
to  be  protected. 

•^  What  constitutes  breach  of. 

Distinguished  in  Webb  v.  McCloskey,  68  Md.  196,  11  Atl.  715,  holding  act  of 
another  in  conducting  store  in  neighborhood  no  breach  of  vendor's  agreement  not 
to  do  so  or  assist  such  other  in  doing  so. 

—  Injunction  to  restrain  breach  of. 

Cited  in  People's  Gaslight  &  Coke  Co.  v.  Chicago  Gaslight  k  Coke  Co.  20  111. 
App.  473,  holding  that  equity  will  restrain  violation  of  contract  not  to  compete 
with  another  gas  company  in  certain  section  of  city;  West  Virginia  Transp.  Co. 
V.  Ohio  River  Pipe  Line  Co.  22  W.  Va.  600,  46  A.  R.  527,  holding  that  equity 
will  enjoin  violation  of  covenant  in  restraint  of  trade  valid  at  conunon  law; 
Robbins  v.  Webb,  68  Ala.  393,  holding  that  court  of  equity  will  restrain  by  injunc- 
tion breach  of  covenant  as  to  use  of  lands  which  runs  therewith;  Richardson  v. 
Emmert,  44  Kan.  262,  24  Pac.  478,  sustaining  right  to  injunction  to  restrain 
violation  of  agreement  not  to  engage  in  millinery  business  in  certain  city. 

Cited  in  reference  notes  in  7  A.  S.  R.  72,  on  injunction  against  breach  of 
<;ontract;  36  A  S.  R.  349,  on  injunction  against  contracts  in  reasonable  restraint 
of  trade. 

Cited  in  note  in  90  A.  S.  R.  635,  637,  on  injunction  to  prevent  breach  of 
contract. 

Distinguished  in  Emmert  v.  Richardson,  44  Kan.  268,  denying  tight  to  in  June- 
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tion  restraining  husband  from  carrying  on  business  in  own  name  though  wife 
has  contracted  not  to  do  so. 

—  Dissolution  of  protectefl  firm  as  release  of  promisor. 

Cited  in  Markert  v.  Jefferson,  122  Ga.  471,  50  S.  £.  308,  holding  that  dissolu- 
tion of  firm  protected  by  contract  does  not  relieve  promisor  from  obligation. 

S   AM.  R£P.    171,  AliLENDER  ▼.  SUSSAN,   88  MD.   11. 
Ck>ntingeiit  devises. 

Cited  in  Outland  v.  Bowen,  116  Ind.  150,  7  A.  S.  R.  420,  17  N.  E.  281,  hold- 
ing not  an  estate  tail  but  conditional  fee  created  by  warranty  deed  stipulating 
for  reversion  in  case  grantee  die  leaving  no  children;  Starr  v.  Starr  Methodist 
Protestant  Church,  112  Md.  171,  76  Atl.  595,  holding  limitation  after  fee  can- 
not take  effect  as  remainder  but  may  be  good  as  executory  devise. 

Cited  in  reference  notes  in  1  A.  S.  R.  361;  11  A.  S.  R.  924, — on  construction 
of  words  "dying  without  issue." 

Cited  in  note  in  55  A.  R.  774,  on  construction  of  phrase  "die  without  issue" 
as  found  in  will. 

ProcTednre  upon*  appeal. 

Cited  in  Marsh  v.  Hand,  35  Md.  123,  holding  presumption  that  delay  in  trans- 
mitting record  was  fault  of  clerk  and  not  appellants. 

8  AM.  REP.   174,  SAUER  ▼.  SCHUIjENBERG,  88  MD.  288. 
Aggravation  of  damages  for  breach  of  marriage  promise. 

Cited  in  Haymond  v.  Saucer,  84  Ind.  3,  holding  that  false  allegations  of  un- 
chastity  contained  in  answer  may  be  considered  in  aggravation  of  damages. 

—  Seduction  as. 

Cited  in  Osmun  v.  Winter,  25  Or.  260,  35  Pac.  250,  holding  that  seduction  may 
be  shown  in  aggravation  of  damages;  Haymond  v.  Saucer,  84  Ind.  3;  McKinsey 
v.  Squires,  32  W.  Va.  41.  9  S.  E.  65;  Anderson  v.  Kirby,  125  Ga.  62,  114  A.  S. 
R.  185,  54  S.  E.  197,  6  A.  &  E.  Ann.  Caf.  103,— holding  that  seduction  may  be 
alleged  and  proved  in  aggravation  of  damages;  Wrynn  v.  Downey,  27  R.  I.  454, 
114  A.  S.  R.  63,  4  L.R.A.(N.S.)  615,  63  Atl.  401,  8  A.  &  E.  Ann.  Cas.  912,  holding 
evidence  of  seduction  inadmissible  in  aggravation  of  damages. 

Cited  in  reference  notes  in  37  A.  R.  449;  16  A.  S.  R.  912,— on  seduction  as 
aggravation  of  damages  in  action  for  breach  of  marriage  promise. 

Cited  in  note  in  44  A.  D.  178,  on  evidence  of  seduction  in  action  for  breach 
of  promise. 
Review  of  decision  as  to  granting  new  trial. 

Cited  in  Archer  v.  State,  45  Md.  457,  holding  that  appeal  will  not  lie  from 
Circuit  Court's  decision  as  to  granting  new  trial;  Baltimore  City  Pass.  R.  Co. 
V.  Sewell,  35  Md.  238,  6  A.  R.  402,  holding  decision  of  Supreme  Bench  of  Balti- 
more as  to  granting  new  trial  not  reviewable  upon  appeal  or  writ  of  error. 

8  AM.  REP.    177,  MARGRUDER  t.  GAGE,  88  MD.  844. 
Effect  of  delivery  to  carrier. 

Cited  in  Kelsea  v.  Ramsey  &  G.  Mfg.  Co.  55  N.  J.  L.  320,  22  L.R.A.  415,  26 
Atl.  907;  Kribs  v.  Jones,  44  Md.  396,— holding  delivery  to  carrier  delivery  to 
vendee;  Gottlieb  v.  Rinalde,  78  Ark.  123,  6  L.R.A.(N.S.)  273,  93  S.  W.  750, 
holding  delivery  to  carrier  sufficient  delivery  to  vendor  of  unsatisfactory  article 
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returned;  Woodbine  Children's  Clothing  Co.  v.  S.  Goldnamer  &  Son,  134  Ky.  538, 
121  S.  W.  444,  holding  delivery  by  seller  to  carrier  designated  by  buyer  is  de- 
livery to  buyer. 

Cited  in  reference  note  in  61  A.  S.  R.  482,  on  delivery  to  carrier  of  goods 
sold. 

'^Aa  transfer  of  title. 

Cited  in  Bloyd  v.  Pollock,  27  W.  Va.  76;  Charles  v.  Lasher,  20  111.  App.  36,— 
holding  that  title  passes  to  vendee  upon  delivery  of  goods  to  common  carrier 
in  absence  of  special  instructions;  Farmers'  Phosphate  Co.  y.  Gill,  69  Md.  537, 
9  A.  S.  R.  443,  1  L.R.A.  767,  16  Atl.  214,  holding  that  title  passes  to  vendee 
upon  delivery  to  vessel  designated  by  him;  Kelsea  v.  Ramsey  &  G.  Mfg.  Co. 
55  N.  J.  L.  320,  22  L.R.A.  415,  26  Atl.  907,  holding  that  title  passes  to  vendee 
upon  delivery  to  carrier  subject  to  vendor's  right  of  stoppage  in  transitu;  Coch- 
ran Cotton  Seed  Oil  Co.  v.  Haebler,  2  Misc.  251,  21  N.  Y.  Supp.  945,  holding  that 
title  did  not  pass  to  vendee  until  delivery  at  place  designated;  Strouse  v.  Ameri- 
can Credit  Indemnity  Co.  91  Md.  244,  46  Atl.  328,  holding  that  sales,  shipments, 
deliveries  and  acceptance  may  be  shown  by  proof  that  goods  were  packed,  de- 
livered to  common  carriers  and  bills  of  lading  and  invoices  mailed  to  pur- 
chasers and  never  returned. 

Cited  in  reference  notes  in  65  A.  D.  639,  on  transfer  of  property  to  vendee 
residing  elsewhere  on  delivery  to  common  carrier;  7  A.  R.  405,  on  transfer  of 
title  by  delivery,  to  carrier;  30  A.  R.  199,  on  delivery  of  part  of  goods  to  car- 
rier as  delivery  to  vendee;  12  A.  S.  R.  842,  on  transfer  of  title  by  delivery  to 
common  carrier. 

Cited  in  notes  in  17  ti.R.A.  179,  on  effect  of  delivery  of  goods  to  carrier  to 
vest  title  in  purchaser;  1  L.R.A.  768;  22  L.R.A.  416,— on  passing  of  title  as 
between  buyer  and  seller  by  delivery  to  designated  carrier. 

—  Carrier  as  agent  to  make  delivery. 

Cited  in  Cochran  Cotton  Seed  Oil  Co.  v.  Haebler,  2  Misc.  251,  21  N.  Y.  Supp. 
945,  holding  carrier  vendor's  agent  to  make  delivery  at  place  designated  by  ven- 
dee. 

Cited  in  reference  note  in  38  A.  S.  R.  508,  on  delivery  of  goods  to  carrier  as 
delivery  to  vendee. 

8  AM.  REP.   188,  J.  G.  ▼.  H.  G.  88  MB.  401. 
Right  to  decree  of  divorce. 

Cited  in  Fisher  v.  Fisher,  93  Md.  298,  48  Atl.  833;  Fisher  ▼.  Fisher,  95  Md. 
314,  93  A.  S.  R.  334,  52  Atl.  898, — denying  right  to  divorce  where  both  parties 
guilty  of  adultery;  Eikenbury  v.  Eikenbury,  33  Ind.  App.  69,  70  N.  E.  837, 
holding  party  guilty  of  adultery  not  entitled  to  divorce  on  ground  of  aban- 
donment. 

Cited  in  note  in  44  A.  S.  R.  384,  on  express  and  implied  representations  pre- 
ceding and  inducing  promise  to  marry. 

—  Impotency  as  ground. 

Cited  in  notes  in  28  A.  D.  447,  on  physical  incapacity  as  ground  for  divorce; 
28  A.  D.  449,  on  necessity  that  impotence  exist  at  marriage  and  be  incurable 
to  justify  annullment;  28  A.  D.  448;  116  A.  S.  R.  242-244, — on  what  consti- 
tutes impotency  as  ground  for  divorce;  116  A.  S.  R.  243,  on  point  that  im* 
potency  must  be  incurable  to  constitute  ground  for  divorce. 
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—  Defendant's  right  to  affirmative  relief. 

Cited  in  Wuest  v.  Wuest,  17  Nev.  217,  30  Pac.  886^  holding  that  defendant  in 
divorce  action  may  have  affirmative  relief. 

—  Separation  deed  or  agreement  as  bar. 

Cited  in  Barclay  v.  Barclay,  98  Md.  366,  66  Atl.  804;  Kremelberg  v.  Kremel- 
berg,  52  Md.  553, — holding  that  articles 'of  separation  will  not  bar  petition  for 
divorce  for  adultery;  Franklin  v.  Franklin,  154  Mass.  515,  26  A.  S.  R.  266,  13 
L^JL.  843,  28  N.  E.  681,  sustaining  right  to  divorce  for  adultery  though  husband 
and  wife  living  apart  by  agreement  at  time  thereof;  Barclay  v.  Barclay,  98 
Md.  366,  56  Atl.  804,  holding  deed  of  separation,  a  bar  to  petition  for  .decree  a 
mensa  et  thoro  based  upon  abandonment;  Squires  v.  Squires,  53  Yt.  208,  38  A. 
R.  668,  holding  separation  agreement  substantially  complied  with  bar  to  di- 
vorce on  ground  of  severity  committed  before  agreement  made;  Lemmert  v.  Lem- 
mert,  103  Md.  657,  63  Atl.  380,  holding  deed  of  separation  made  by  husband 
to  induce  wife  to  withdraw  separation  suit  no  bar  to  subject  action  by  l^im  for 
divorce  for  abandonment. 

Cited  in  reference  note  in  90  A.  D.  370,  on  agreement  for  separation  as  defense 
to  action  for  divorce. 

Cited  in  notes  in  38  A.  R.  670,  on  validity  of  deed  of  separation  executed  be- 
tween husband  and  wife;  83  A.  S.  R.  873,  on  effect  of  separation  agreements; 
6  L.R.A.  487,  on  articles  of  separation  as  bar  to  divorce;  9  L.R.A.  113,  on  articles 
of  separation  between  husband  and  wife. 
What  may  be  alleged  in  supplemental  bill  foi^  divorce. 

Cited  in  Schwab  v.  Schwab,  96  Md.  592,  94  A.  S.  R.  584,  54  Atl.  653,  deny- 
ing complainant's  right  to  file  supplemental  bill  charging  adultery  with  other 
persons  than  party  mentioned  in  original  bill. 
Court's  right  to  elicit  evidence  in  divorce  suit. 

Cited  in  Fisher  v.  Fisher,  93  Md.  298,  48  Atl.  833,  sustaining  court's  right  to 
elicit  evidence  of  complainant's  adultery  on  its  own  motion. 

3  AM.  REP.   190,  LEWIS  BROS.  v.  BREHME,  8S  MB.  412. 
Del  credere  factors. 

Cited  in  note  in  58  A.  D.  171,  on  del  credere  factors. 
Liability  of  indorser. 

Cited  in  Holton  v.  McCormick,  45  Ind.  411,  holding  that  assignor  of  note  in- 
dorsed in  full  or  in  blank  undertakes  to  pay  if,  after  due  diligence  it  cannot  be 
collected  from  maker. 

Cited  in  note  in  20  A.  D.  462,  on  payment  by  note. 

—  Parol  evidence  to  vary  or  qualify. 

Cited  in  Holton  v.  McCormick,  45  Ind.  411,  holding  assignor's  liability  to  pay 
note  indorsed  in  full  or  in  blank  upon  maker's  default  cannot  be  varied  or 
qualified  by  simultaneous  parol  agreement. 

Cited  in  note  in  28  LJl.A.(N.S.)  531,  on  admissibility  of  parol  evidence,  as 
between  immediate  parties,  that  unrestricted  indorsement  was  merely  to  trans- 
fer title. 

—  Upon  promise  to  pay  discharged  note. 

Cited  in  Schwartz  v.  Wilmer,  90  Md.  136,  44  Atl.  1059;  City  Nat.  Bank  v. 
Clinton  County  Nat.  Bank,  49  Ohio  St.  351,  30  N.  E.  958, — holding  subsequent 
promise  by  endorser  to  pay  note  discharged  for  laches  not  binding  unless  made 
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with  knowledge  thereof;  Clark  v.  Tryon,  4  Misc.  63,  23  N.  Y.  Supp.  780,  hold- 
ing admissible,  evidence  of  indorser's  promise  to  pay  made  after  failure  to  re- 
ceive due  notice  of  protest. 
Notice  by  indorser. 

Cited  in  Turnbull  v.  Maddux,  68  Md.  579,  13  Atl.  334,  holding  indorser  con- 
sidered to  have  waived  notice  of  nonpayment  by  promise  to  pay  with  knowledge 
that  note  was  not  protested  for  nonpayment. 

Cited  in  note  in  29  L.R.A.  314,  on  right  to  contradict  presumption  of  notice 
of  dishonor. 
Transfer  of  credit  after  assignment  for  creditcHrs. 

Cited  in  Exchange  Bank  v.  Sutton  Bank,  78  Md.  577,  23  IJEI.A.  173,  28  Atl. 
563,  holding  that  neither  assignors  for  creditors  nor  their  trustees  have  a  right 
to  transfer  credit  after  assignment. 

S  AM.  REP.  204,  FIRST  NAT.  BANK  t.  PRICE,  88  MD.  487. 
Extraterritorial  effect  of  statute. 

Cited  in  Hansel  v.  Chapman,  2  App.  D.  C.  361,  holding  allowance  provided 
for  widow  and  minor  children  by  Ohio  statutes  not  enforceable  against  realt}' 
situated  here;  Brigham  v.  Claflin,  31  Wis.  607,  11  A.  R.  623,  holding  action  to 
recover  value  of  goods  transferred  in  violation  of  federal  bankrupt  law  not 
maintainable  in  courts  of  this  state;  Huntington  v.  Attrill,  18  Ont.  App  Rep. 
136  (dissenting  opinion),  on  enforcement  of  penal  laws  of  foreign  country. 

Cited  in  reference  note  in  26  A.  R.  721,  on  enforcement  of  statute  of  another 
state. 

Cited  in  notes  in  13  L.RA.  56,  on  effect  of  statutory  enactment;  33  L.R.A. 
57,  on  enforcement  of  penal  laws  of  another  state. 

—  Usury  laws. 

ated  in  Blaine  v.  Curtis,  59  Vt.  120,  59  A.  R.  702,  7  Atl.  708,  holding  penalty 
given  by  statute  of  New  Hampshire  for  taking  usury  not  recoverable  here. 

Distinguished  in  Ordway  v.  Central  Nat.  Bank,  47  Md.  217,  28  A.  R.  455. 
sustaining  jurisdiction  of  state  courts  over  actions  to  recover  penalty  prescribed 
by  federal  statutes  for  taking  usury. 

—  Statute  glYing  right  of  action  for  death. 

Cited  in  O'Reilly  v.  New  York  &  N.  E.  R.  Co.  16  R.  I.  388,  5  L.RJ^.  364,  37 
Atl.  171,  holding  Massachusetts  statute  giving  right  of  action  against  railroad 
companies  whose  carelessness  causes  death  not  enforceable  here;  Dale  v.  Atchi- 
son, T.  k  S.  F.  R.  Co.  57  Kan.  601,  47  Pac.  521,  holding  statute  of  New  Mexico 
giving  fixed  sum  as  damages  for  deaths  negligently  caused  not  enforceable  here. 

—  liiability  of  stockholders. 

Cited  in  Flash  v.  Conn,  16  Fla.  428,  26  A.  R.  721,  holding  liability  for  debts 
imposed  upon  stockholders  by  New  York  statutes,  until  whole  capital  stock  is 
paid  in,  enforceable  in  other  state;  Woods  v.  Wicks,  7  Lea,  40,  holding  Ken- 
tucky statute  which  makes  stockholders  individually  liable  where  president  and 
directors  fail  to  make  certificate  of  payment  of  capital  stock  unenforceable 
against  stockholders  residing  in  other  state;  Hodgson  v.  Cheever,  8  Mo.  App. 
318,  holding  provision  of  charter  granted  in  Illinois  making  stockholders  in- 
dividually liable  in  case  of  bank's  default  enforceable  outside  of  state. 

Cited  in  reference  note  in  51  A.  S.  R.  667,  on  liability  of  stockholders  in  state 
other  than  that  granting  charter. 
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Cited  in  notes  in  37  A.  S.  R.  169,  on  enforcement  of  stockholders'  liability  in 
other  states;  6  L.R,A.  676,  677,  on  comity  in  enforcing  liability  of  stockholder 
of  foreign  corporation. 
^liiability  of  corporate  olllcei^s  and  directors. 

Cited  in  Attrill  v.  Huntington,  70  Md.  191,  14  A.  S.  R.  344,  2  L.R.A.  779, 
16  Atl.  651,  holding  liability  imposed  by  New  York  statutes  upon  corporate  of- 
ficers who  make  false  reports  or  certificates  not  enforceable  in  other  state. 

Disapproved  in  Farr  v.  Briggs,  72  Vt.  225,  82  A.  S.  R.  930,  47  Atl.  793^  hold- 
ing liability  for  debts  contracted  in  excess  of  subscribed  capital  stock,  imposed 
upon  directors  by  South  Dakota  statutes,  enforceable  in  other  state. 
— 'RecoTcry  of  wagers. 

Distinguished  in  Kennealy  v.  Leary,  67  N.  J.  L.  435,  51  Atl.  475,  holding  action 
maintainable  in  New  Jersey  under  New  York  remedial  statute  permitting  re- 
covery of  money  wagered. 
Penal  or  contractual  nature  of  liability  inip<^Bed  by  gtatute. 

Cited  in  note  in  14  A.  S.  R.  352,  353,  on  liability  imposed  by  statute  in  nature 
of  penalty. 

—  As  to  liability  of  stockholders. 

Cited  in  Diversey  v.  Smith,  103  111.  378,  42  A.  R.  14,  holding  statutory  lia* 
bility  imposed  upon  stockholders  in  insurance  companies  which  transact  busl- 
ness  before  preliminary  conditions  are  complied  with,  a  penalty  therefor;  Wei- 
denger  v.  Spruance,  101  111.  278,  holding  statutory  liability  imposed  upon  stock- 
holders in  insurance  companies  until  whole  capital  is  paid  in,  a  penalty  for 
transacting  business  before  that  time;  Flash  v.  Conn,  16  Fla.  428,  26  A.  R, 
721,  holding  liability  imposed  by  New  York  statutes  upon  stockholders  of  man- 
ufacturing corporation  until  whole  amoimt  of  capital  stock  paid  in,  a  con- 
tractual obligation. 

Distinguished  in  Norris  v.  Wrenschall,  34  Md.  492,  holding  personal  liability 
of  stockholder  in  manufacturing  company  an  obligation  ex  contractu. 

—  As  to  liability  of  corporate  officers  and  directors. 

Cited  in  Providence  Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  188,  25  L.  ed. 
786,  holding  statute  which  makes  president  and  secretary  individually  liable  for 
debts  contracted  while  annual  certificate  is  unmade  penal  in  nature;  Hunting- 
ton V.  Attrill,  146  U.  S.  657,  36  L.  ed.  1123,  13  Sup.  a.  Rep.  224  (reversing 
70  Md.  191,  14  A.  S.  R.  344,  2  L.R.A.  779,  16  Atl.  651),  holding  statute  which 
makes  corporation  officers,  who  sign  and  record  false  certificates  of  amount  of 
capital  stock,  liable  for  its  debts  not  penal  in  international  sense;  Patterson 
V.  Thompson,  86  Fed.  85,  holding  penal,  statute  which  makes  directors  liable 
for  corporate  debts  when  dividends  are  declared  and  paid  while  corporation  i» 
insolvent;  Gregory  v.  German  Bank,  3  Colo.  332,  25  A.  R.  760,  holding  statute 
which  prescribes  liability  or  corporation  trustees  who  fail  to  publish  anaual 
report  penal  in  its  nature. 

Cited  in  reference  note  in  53  A.  D.  651,  on  statutory  liability  of  director  for 
corporate  debts  on  the  ground  of  neglect  of  duty. 

Disapproved  in  Farr  v.  Briggs,  72  Vt.  225,  82  A.  S.  R.  930,  47  Atl.  703, 
holding  statutory  liability  imposed  upon  directors  who  assent  to  creation  of 
debts  beyond  subscribed  capital  stock  contractual  obligation. 

—  Bankruptcy  laws. 

Cited  in  Brigham  t.  Claflin,  31  Wis.  607,  11  A.  R.  623,  holding  provision 
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of  federal  bankrupt  law  which  authorizes*  aBsignee  to  recover  value  of  goods 
transferred  in  violation  thereof  penal  in  nature. 

Distinguished  in  Tinker  v.  Van  Dyke,  1  Flipp.  521,  Fed.  Cas.  No.  14,068,  hold- 
ing clauses  in  bankruptcy  law  which  authorize  assignee  to  recover .  payments 
made  in  violation  thereof  not  penal  in  nature. 
lilability  of  corporate  stockholders  generally. 

Cited  in  Woods  v.  Wicks,  7  Lea,  40,  denying  stockholders'  individual  liability 
for  debts  due  laborers  or  servants  unless  judgment  is  taken  against  corporation 
and  execution  returned  unsatisfied  as  provided  by  statute. 

8  AM.  REP.  all,  liESTER  t.  HOWARD  BANK,   8S  MD.  558. 
Enforcement  of  illegal  contracts. 

Cited  in  Atwood  v.  Lester,  20  R.  I.  660,  40  Atl.  866,  sustaining  administra- 
tor's right  of  recovery  on  note  given  for  loan  made  with  fraudulent  intent; 
King  V.  King,  63  Ohio  St.  363,  81  A.  S.  R.  635,  52  L.R.A.  167,  50  N.  E.  Ill, 
«ustaining  right  of  recovery  on  contract  for  provision  for  care  and  service 
though  promisee  has  agreed  not  to  marry  during  term  thereof;  Maryland  Trust 
Co.  V.  National  Mechanics'  Bank,  102  Md.  608,  63  Atl.  70,  holding  that  money 
loaned  to  trust  company  with  knowledge  that  it  was  to  be  used  in  illegal 
purchase  of  its  own  stock  can  not  be  recovered;  Burke  v.  Smith,  111  Md.  624, 
75  Atl.  114,  distinguishing  between  ultra  vires  act  and  one  that  is  unlawful 
and  illegal. 

Cited  in  notes  in  113  A.  S.  R.  728,  on  rule  of  pari  delicto  where  transaction 
violates  rule  made  for  protection  of  one  party;  113  A.  S.  R.  735,.  736,  on  public 
policy  in  case  of  parties  in  pari  delicto;  12  L.R.A.(N.S.)  618,  619,  as  to  when 
illegal  contracts  are  valid;  12  L.R.A.(N.S.)  594,  on  ethical  quality  of  contract 
in  business  which  it  is  a  misdemeanor  to  transact. 

—  Made  in  violation  of  corporate  charter. 

Cited  in  Howard  Bank  v.  Carson,  60  Md.  18,  holding  untenable,  objection 
that,  maker  and  indorser  of  notes  was  president  of  bank  holding  them  such 
contracts  being  in  violation  of  charter;  Western  Maryland  R.  Co.  v.  Blue  Ridge 
Hotel  Co.  102  Md.  307,  111  A.  S.  R.  362,  2  L.R.A.(N.S.)  887,  62  Atl.  351, 
holding  that  corporation  may  plead  ultra  vires  when  sued  upon  contract  under 
which  it  has  received  no  money. 

—  Made  in  Tiolation  of  statute  generally. 

Cited  in  Bank  of  British  Columbia  v.  Page,  6  Or.  431,  holding  contract  made 
by  foreign  corporation  before  compliance  with  statutory  provisions  void  and  un- 
enforceable by  such  corporation;  Mutual  Guaranty  F.  Ins.  Co.  v.  Barker,  107 
Iowa,  143,  70  A.  S.  R.  149,  77  N.  W.  868,  denying  right  of  recovery  by  non- 
member  on  policy  issued  by  mutual  insurance  company  in  violation  of  statute; 
Bowditch  V.  New  England  Mut.  L.  Ins.  Co.  141  Mass.  292,  55  A.  R.  474,  74 
N.  E.  798,  sustaining  insurance  company's  right  of  recovery  upon  loan  made 
to  member  of  its  finance  committee  in  violation  of  statute ;  Edwards  v.  Trustees 
of  Schools,  30  111.  App.  528,  sustaining  right  of  recovery  on  note  given  for 
loan  of  school  funds  in  excess  of  amount  prescribed  by  statute;  tjnion  €k>ld  Min. 
Co.  V.  Rocky  l^iountain  Nat.  Bank,  1  Colo.  531,  sustaining  right  of  action  by 
national  bank  to  recover  money  loaned  in  excess  of  one  tenth  of  capital  stock 
notwithstanding  prohibition  of  National  Bank  Act. 

Cited  in  reference  note  in  36  A.  S.  R.  261,  on  invalidity  of  contract  contra* 
▼ening  policy  of  statute. 
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Cited  in  note  in  12  L.R.A.(N.S,)   578,  580,  on  validity  of  contracts  in  viola- 
tion of  law. 
—  Made  in  ▼iolation  of  penal  statutes. 

Cited  in  Rotliwell  v.  Gibson,  121  Mo.  App.  279,  98  S.  W.  801,  denying  right 
of  recovery  of  commission  by  real  estate  broker  for  sale  made  in  violation  of 
penal  statute;  Ober  v.  Stephens,  54  W.  Va.  354,  46  S.  E.  195,  sustaining  real 
estate  broker's  right  of  recovery  of  commission  for  sale  though  not  licensed  in 
violation  of  penal  statute;  Yates  v.  Robertson,  80  Va.  475,  sustaining  attorney's 
right  of  action  for  recovery  of  fees  though  practicing  without  license  in  viola- 
tion of  penal  statute;  Toledo  Tie  &  Lumber  Co.  v.  Thomas,  33  W.  Va.  666, 
25  A.  S.  R.  925,  14  S.  E.  37,  sustaining  foreign  corporation's  right  of  recovery 
upon  contract  made  before  compliance  with  statutory  provisions,  where  penalty 
prescribed  therefor;  Buhrer  v.  Baldwin,  137  Mich.  263,  100  N.  W.  468,  holding 
guarantor  of  pa3rment  of  county  funds  liable  therefor  to  county,  though  de- 
posited  in  unincorporated  bank  prohibited  and  declared  felony  by  statute;  Bond 
V.  Montgomery,  56  Ark.  563,  35  A.  S.  R.  119,  20  S.  W.  525,  holding  purchaser 
of  homestead  from  executor  or  administrator  prohibited  by  statute  from  selling 
entitled  to  be  subrogated  to  rights  of  creditors  whose  claims  his  money  has 
paid;  Bond  v.  Montgomery,  56  Ark.  563,  35  A.  S.  R.  119,  20  S.  W.  525,  holding 
purchaser  of  homestead  at  illegal  probate  sale  not  in  pari  delicto  with  ad- 
ministrator or  executor  prohibited  by  statute  from  selling. 

Cited  in  note  in  12  L.R.A.  (N.S.)  589,  on  implication  from  penalty  of  legis- 
lative intention  to  prohibit  contracts. 

Distinguished   in   Winchester   Electric  Light  Co.   v.  Veal,    145   Ind.   506,   41 
N.    E.   334,   denying  right  of   action   for   recovery  of   funds   loaned   by   public 
officer  in  violation  of  statute,  where  it  does  not  appear  that  other  interests  than 
those  of  contracting  parties  are  concerned. 
Validity  of  vote  where  form  of  ballot  is  prohibited. 

Cited  in  Kellogg  v.  Hickman,  12  Colo.  256,  21  Pac.  325  (dissenting  opinion), 
on   validity  of  vote  where  penalty  provided  for  casting  such  a  ballot. 
Scratiny  of  dealings  between  attorney  and  client. 

Cited  in  Roman  v.  Mali,  42  Md.  513  (dissenting  opinion),  on  right  to  in- 
quire into  degree  of  personal  capacity  where  dealings  between  attorney  and  cli- 
ent are  under  investigation. 

S  AM.  REP.  218,  MANHATTAN  Jj.  INS.  CO.  t.  WARWICK,  20  GRATT. 

614. 
Effect  of  war  — Upon  agency. 

Citfed  in  Stratham  v.  New  York  L.  Tns.  Co.  45  Miss.  581,  7  A.  R.  737,  holding 
that  war  did  not  per  se  revoke  agency  here  for  New  York  insurance  company; 
Whitlock  V.  Gordon,  1  Va.  Dec.  238,  sustaining  validity  of  contract  made  with 
citizen  of  this  state  by  resident  agent  of  alien  enemy;  Hale  v.  Wall,  22  Gratt. 
424,  holding  agency  to  collect  funds  not  suspended  by  war;  Fisher  v.  Krutz, 
9  Kan.  501,  holding  that  man  may  retain  agency  for  alien  enemy  during  war; 
Small  V.  Lumpkin,  28  Gratt.  832,  holding  that  limited  agency,  such  as  to  col- 
lect and  preserve  money  or  property,  may  lawfully  continue  in  enemy's  country. 

Cited  in  note  in  96  A.  D.  628,  636,  on  effect  of  war  as  dissolution  of  agency 
and  of  contracts  between  alien  enemies. 
*^On  insurance  policy  generally. 

Cited  in  Clemmitt  v.  New  York  L.  Ins.  Co.  76  Va.  355;   Connecticut  Mut. 
Am.  Rep.  Vol.  XHI.— 59. 
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L.  Ins.  Co.  V.  Duerson,  28  Gratt.  630;  New  York  L.  Ins.  Co.  r.  Hendren,  24 
Gratt.  536, — holding  contracts  of  life  insuraitce  entered  into  before  civil  war 
not  abrogated  but  only  suspended  by  war;  Hamilton  v.  Mutual  L,  Ins.  Co.  O 
Blatchf.  234,  Fed.  Cas.  No.  5,986;  Mutual  Ben.  L.  Ins.  Co.  v.  Atwood,  24  Gratt. 
497,  38  A.  R.  652, — holding  life  insurance  policy  providing  for  forfeiture  for 
nonpayment  of  premiums  not  abrogated  but  merely  suspended  by  war  existing* 
between  states  of  insurer  and  insured;  Sands  v.  New  York  L.  Ins.  Co.  60  N.  Y. 
626,  10  A.  R.  535,  holding  that  existence  of  war  between  states  of  insurer  and 
insured  does  not  invalidate  contract  of  life  insurance;  Hillyard  v.  Mutual  Ben 
L.  Ins.  Co.  36  N.  J.  L.  415,  holding  that  war  between  governments  of  assurer 
and  assured  will  not  affect  continued  existence  of  life  insurance  palicy. 

Cited  in  reference  notes  in  9  A.  R.  169,  on  effect  of  Civil  War  on  life  insur- 
ance policies;  10  A.  R.  536,  on  affect  of  war  between  states  on  insurance  con- 
tract. 

Denied  in  Tait  v.  New  York  L.  Ins.  Co.  1  Flipp.  288,  Fed.  Cas.  No.  13,726, 
holding  contract  of  life  insurance  abrogated  by  existence  of  war  between  states 
of  parties  thereto. 

—  As  excuse  for  nonpayment  of  premlains. 

Cited  in  Worthington  v.  Charter  Oak  L.  Ins.  C^.  41  Conn.  372.  19  A.  R.  495, 
Iioldlng  existence  of  war  between  states  no  excuse  for  failure  to  pay  insurance 
premiums;  Cohen  v.  New  York  Mut.  L.  Ins.  Co.  50  N.  Y.  610,  10  A.  R.  622, 
holding  existence  of  war  between  states  of  insurer  and  insured  excuses  non- 
payment of  premiums;  Abell  v.  Penn  Mut.  L.  Ins.  Co.  18  W.  Va.  400,  holdin;^ 
that  insurance  company  may  insist  upon  forfeiture  for  nonpayment  of  premium 
during  war  but  it  cannot  retain  any  profits  thereon;  Mutual  Ben.  L.  Ins.  Co.  v. 
Hillyard,  37  N.  J.  L.  444,  18  A.  R.  741,  holding  policy  of  life  insurance  issued 
by  New  Jersey  company  for  Virginia  parties  not  forfeited  for  mere  nonpay- 
ment of  premium  during  war;  Mutual  Ben.  L.  Ins.  Co.  v.  Atwood,  24  Gratt. 
497,  holding  policy  not  vacated  by  nonpayment  of  premiums  by  reason  of  under- 
writer's failure  to  refusal  to  receive  them  because  of  existence  of  war. 

Cited  in  reference  note  in  7  A.  R.  745,  on  effect  of  Civil  War  on  payment  of 
insurance  premiums. 

Distinguished  in  Connecticut  Mut.  L.  Ins.  Co.  v.  Duerson,  28  Gratt.  630, 
holding  stipulation  requiring  payment  of  premiums  at  certain  date  suspended 
by  existence  of  war  between  states  of  insurer  and  insured. 

—  Upon  status  of  insurance  company. 

Cited  in  Spratley  v.  Mutual  Ben.  L.  Ins.  Co.  11  Bush,  443,  holding  New 
Jersey  insurance  company*  a  foreign  corporation  so  far  as  laws  of  Virginia 
concerned  from  time  hostilities  commenced. 

—  Upon  statute  of  limitations. 

Cited  in  Smith  v.  Charter  Oak  L.  Ins.  Co.  64  Mo.  330,  holding  period  of  civil 
war  does  not  curtail  running  of  statute  of  limitations  where  company's  aiijent 
and  beneficiary  resided  in  same  state. 
Revocation   of   power   of   attorney   by   operation   of   law. 

Cited  in  note  in  47  A.  D.  348,  on  revocation  of  power  of  attorney  by  op<>ration 
of  law. 
Place  where  insurance  contract  is  made. 

Cited  in  Galloway  v.  Standard  F.  Ins.  Co.  45  W.  Va.  237,  31  S.  E.  969.  hold- 
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ing  policy  requiring  it  to  be  countersigned  at  certain  place  a  contract  of  state 

where  so  countersigned. 

Place  of  payments  to  and  by  foreign  insurance  companies. 

Cited  in  Statham  v.  New  York  L.  Ins.  Co.  45  Miss.  581,  7  A.  R.  737,  holding 
that  foreign  insurance  companies  doing  business  here  engage  to  accept  perform- 
ance from  assured  and  pay  losses  here;  New  York  L.  Ins.  Co.  v.  Hendren,  24 
Gratt.  536,  holding  that  foreign  insurance  company  can  only  contract  through 
resident  agent  to  whom  premiums  are  to  be  paid;  McLean  v.  Piedmont  &  A. 
L.  Ins.  Co.  29  Gratt.  361,  on  place  of  payment  of  premiums  to  foreign  insur- 
ance company  having  resident  agent. 

Cited  in  note  in  63  L.R.A.  840,  as  to  where  insurance  contract  is  deemed  to 
have  been  made  when  local  agent  has  no  authority  to  accept  application  but  is 
required  to  countersign  policy. 
Necessity  of  compliance  with  stipulations  of  insurance  policy. 

Cited  in  Fire  Ins.  Co.  v.  Felrath,  77  Ala.  194,  54  A.  R.  58,  holding  compli- 
ance with  stipulations  requiring  proof  of  loss,  certificate  of  magistrate  and 
sworn  examination  of  insured  necessary  utiless  waived  by  insurer. 

Cited  in  note  in  26  L.  ed.  U.  S.  766,  on  forfeiture  of  life  insurance  policy  for 
nonpayment  of  premium  and  waiver  thereof. 

S  AM.  REP.   237,  GIL.MAN  v.  DOVGIiASS  COUNTY,  6  NEV.   27. 
Payment  in  depreciated  currency. 

See  Washington  v.  Opie,  145  U.  S.  214,  36  L.  ed.  680,  12  Sup.  Ct.  Rep.  822, 
holding  one  receiving  during  the  war  payment  in  Confederate  currency,  which 
was  the  only  currency  in  his  locality,  of  bis  share  of  bonds  secured  by  trust 
tleed,  cannot  recover  again  from  the  maker  of  the  trust  deed,  though  such  cur- 
rency was  worthless  at  the  close  of  the  war. 

S  AM.  REP.  240,  PROCTOR  v.  JENNINGS,   «  NEV.  8S. 
Rights    of    appropriators    of    water. 

Cited  in  Vansickle  v.  Haines.  7  Nev.  249,  holding  prior  appropriation  of  water 
not  available  against  one  holding  title  to  soil;  Colorado  Mill.  &  Elevator  Co.  v. 
Lraimer  &  W.  Irrig.  Co.  26  Colo.  547,  56  Pac.  185,  holding  that  appropriator 
of  water  from  stream  already  partly  appropriated  acquires  right  to  surplus  or 
residuum  he  appropriates;  Union  Mill.  &  Min.  Co.  v.  Dangberg,  81  Fed.  73, 
holding  that  water  may  be  appropriated  in  sufficient  amount  for  beneficial  pur- 
I)ose  without  waste;  McCall  v.  Porter,  42  Or.  49,  70  Pac.  820,  holding  that 
priority  of  appropriation  where  no  other  title  exists  gives  better  right. 

Cited  in  notes  in  43  A.  D.  282,  on   residue  of  water  of  stream  after  prior 
appropriation  as  subject  to  appropriation  by  others;   10  L.R,A.  487,  on  rule  of 
prior  appropriation  of  water. 
—  Cliang:e  or  extension  of  use. 

Cited  in  Hewitt  v.  Story,  30  L.R.A.  265,  12  C.  C.  A.  260,  29  U.  S.  App.  155, 
64  Fed.  510;  Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  73;  Williams  v. 
Altnou,  51  Or.  275,  97  Pac.  539, — ^liolding  that  right  to  appropriation  cannot 
be  extended  to  injury  of  other  appropriators  of  water;  Last  Chance  Min.  Co. 
v.  Bunker  Hill  &  S.  Min.  &  Concentrating  Co.  49  Fed.  430;  Union  Mill  &  Min. 
Co.  V.  Dangberg,  81  Fed.  73;  Gassert  v.  Noyes,  18  Mont.  210,  44  Pac.  959,— 
holding  that  prior  appropriator  cannot  change  place  of  use  of  water  so  as  to  de- 
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prive  subsequent  appropriator  of  his  rights;  Hague  v.  Nephi  Irrig.  Co.  16  Utah, 
421,  67  A.  S.  R.  634,  41  L.R.A.  311.  62  Pac.  765,  holding  that  neither  of  two 
appropriators  of  water  can  change  place  of  diversion  so  as  to  injuriously  affect 
rights  of  other;  Colorado  Mill.  &  Elevator  Co.  v.  Larimer  &  W.  Irrig.  Co.  26 
Colo.  47,  56  Pac.  185,  holding  appropriator  of  water  limited  to  rights  as  they 
existed  at  time  subsequent  appropriator  acquired  his  rights. 

Cited  in  notes  in  86  A.  S.  R.  712,  on  right  to  diminish  or  impede  flow  of 
stream  by  dam;  30  L.R.A.  388,  on  invalidity  to  infringe  by  change  of  use  or 
channel  of  water  appropriated  rights  subsequently  vested;  41  L.R.A.  750,  on 
right  as  between  upper  and  lower  proprietors  to  throw  back  flow  of  stream; 
57  A.  D.  691,  on  care  and  skill  required  in  constructing  and  maintaining  dam; 
59  L.R.A.  871,  on  drift  and  debris  causing  damming  back  of  water  of  stream. 
Liability  for  negligence  where  other  agencies  intervene. 

Cited  in  State  ex  rel.  Kearney  v.  Finn,  11  Mo.  App.  480,  holding  sheriff 
not  liable  for  actual  damages  resulting  from  false  return  where  act  of  court 
intervened;  Nickey  v.  Steuder,  164  Ind.  189,  73  N.  E.  117,  holding  complaint 
for  damages  for  personal  injuries  to  minor  founded  upon  master's  violation  of 
factory  act  bad  where  it  shows  intervention  of  responsible  agent;  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  P.  R.  Co.  57  Fed.  441,  holding  railroad  company 
not  liable  for  damages  resulting  from  breaking  of  embankment  in  consequence 
of  extraordinary  and  unprecedented  rain  fall. 

3  AM.  REP.  245,  JOHNSON  v.  WELLS,  F.  A  CO.  6  NEV.  224. 
Recovery  for  mental  anguish  or  suffering. 

Cited  in  Kalen  v.  Terre  Haute  &  I.  R.  Co.  18  Ind.  App.  202,  03  A.  S.  R.  343, 
47  N.  E.  694;  Wyman  v.  Leavitt,  71  Me.  227,  36  A.  R.  303,— denying  right  to 
recovery  for  mental  anxiety  in  relation  to  personal  safety  in  absence  of  personal 
injury;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Trott,  86  Tex.  412,  40  A.  S.  R.  866,  25  S.  W. 
419;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  84  Ark.  42,  13  L.R.A.(N.S.)  159, 
104  S.  W.  651, — denying  right  of  recovery  for  mental  suffering  unaccompanied  by 
physical  injury;  Shellabarger  v.  Morris,  115  Mo.  App.  566,  91  S.  W.  1006,  hold- 
ing that  no  recovery  should  be  had  for  mere  mental  anguish,  r^ardless  of  con- 
nection with  bodily  injury;  Southern  P.  Co.  v.  Hetzer,  1  L.R.A.(N.S.)  288,  68 
C.  C.  A.  26,  135  Fed.  272,  denying  right  of  recovery  for  mortification  and  distress 
of  mind  caused  by  contemplation  of  result  of  previous  injury  to  body;  Minneap- 
olis Street  R.  Co.  v.  Ray,  167  Ind.  236,  78  N.  E.  978,  sustaining  right  of  recovery 
for  mental  anguish  flowing  directly  from  physical  impact;  Salina  v.  Trosper, 
27  Kan.  544,  sustaining  right  of  recovery  for  mental  suffering  when  natural, 
legitimate  and  proximate  consequence  of  physical  injury;  Dorrah  v.  Illinois 
C.  R.  Co.  65  Miss.  14,  7  A.  S.  R.  629,  3  So.  36,  denying  right  of  recovery  for 
mental  suffering  arising  from  separation  from  family  by  reason  of  failure  to 
stop  train  at  station  in  absence  of  wilfulness  or  aggravating  circumstances; 
Haas  v.  Metz,  78  111.  App.  46,  denying  right  of  recovery  for  physical  injuries 
caused  by  mental  disturbances  there  being  no  personal  injury  from  without. 

Cited  in  notes  in  36  A.  R.  307;  7  A.  S.  R.  636;  12  L.R.A.  698;  13  L.R.A. 
859, — on  right  to  damages  for  mental  suffering;  8  E.  R.  C.  416,  417,  on  right 
to  recover  damages  for  fright  or  mental  suffering. 

Distinguished  in  Quigley  v.  Central  P.  R.  Co.  11  Kev.  350,  21  A.  R.  757.  sus- 
taining right  of  recovery  for  actual  injury  inflicted  whether  to  body  or  mind 
resulting  from  wrongful  ejection  from  train. 
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Denied  in  Willson  v.  Northern  P.  R.  Co.  6  Wash.  621,  32  Pac.  468,  sustain- 
ing right  of  recovery  for  humiliation  or  injury  to  feeling  caused  by  wrongful 
expulsion  from  passenger  car;  McKinley  v.  Chicago  &  N.  W.  R.  Co.  44  Iowa, 
314,  24  A.  R.  748,  sustaining  right  of  recovery  for  mental  anguish  resulting 
from  nature  of  assault  by  brakeman  on  train. 
—  When  due  to  delay  or  nondelivery  of  telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Ferguson,  26  Ind.  App.  213,  59  N.  E. 
416;  Newman  v.  Western  U.  Teleg.  Co.  64  Mo.  App.  434;  Western  U.  Teleg. 
Co.  V.  Ferguson,  157  Ind.  64,  54  L.R.A.  846,  60  N.  E.  674, — denying  right  of 
recovery  for  mental  anguish  caused  by  failure  to  deliver  telegraph  message; 
Chase  v.  Western  U.  Teleg.  Co.  10  L.R.A.  464,  44  Fed.  554;  Western  U.  Teleg. 
Co.  V.  Wood,  21  L.R.A.  706,  6  C.  C.  A.  432,  13  U.  S.  App.  313,  57  Fed.  471: 
CTiapman  v.  Western  U.  Teleg.  Co.  88  Ga.  763,  30  A.  S.  R.  183,  17  L.R.A.  430, 
15  S.  E.  901;  Butncr  v.  Western  U.  Teleg.  Co.  2  Okla.  234,  4  Inters.  Com.  Rep. 
770,  37  Pac.  1087;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Levy,  59  Tex.  663,  46  A.  R.  278; 
Western  U.  Teleg.  Co.  v.  Rogers,  68  Miss.  748,  24  A.  S.  R.  300,  13  L.R.A.  869, 
9  So  823,— denying  right  of  recovery  for  mental  suffering  caused  by  mere 
negligent  delay  in  delivery  of  telegram;  Mentzer  v.  Western  U.  Teleg.  Co.  93 
Iowa,  752,  57  A.  S.  R.  294,  28  L.R.A.  72,  62  N.  W.  1,  sustaining  right  of  re- 
covery for  mental  suffering  caused  by  negligent  delay  of  telegram;  Western 
U.  Teleg.  Co.  v.  Wilson,  93  Ala.  32,  30  A.  S.  R.  23,  9  So.  414,^  sustaining  right 
of  recovery  for  mental  anguish  caused  by  failure  to  promptly  transmit  message 
whereby  party  prevented  from  attending  father's  funeral;  International  Ocean 
Teleg.  Co.  v.  Saunders,  32  Fla.  434,  21  L.R.A.  810,  14  So.  148,  holding  nominal 
damages  only  recoverable  for  mental  suffering  resulting  from  failure  of  tele- 
graph company  to  promptly  transmit  message;  Wadsworth  v.  Western  U.  Teleg. 
Co.  86  Tenn.  695,  6  A.  S.  R.  864,  8  S.  W.  574  (dissenting  opinion),  on  right  of 
recovery  for  injury  to  feelings  caused  by  negligent  delay  in  delivery  of  tele- 
gram. 
Recovery  for  fright  or  injuries  resulting  therefrom. 

Cited  in  Gulf,  C.  A  S.  F.  R.  Co.  v.  Trott,  86  Tex.  412,  40  A.  S.  R.  866,  25 
S.  W.  419,  denying  right  of  recovery  for  fright  unaccompanied  by  physical  in- 
jury; Nelson  v.  Crawford,  122  Mich.  466,  80  A.  S.  R.  577,  81  N.  W.  335,  de- 
nying right  of  recovery  for  injury  calised  by  fright  in  absence  of  physical  in- 
jury or  demonstration;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stewart,  24  Ind.  App. 
374,  66  N.  E.  917,  denying  right  of  recovery  for  impairment  of  health  conse- 
quent upon  fright  at  another's  danger  or  peril;  Mitchell  v.  Rochester  R.  Co. 
151  N.  Y.  107,  66  A.  S.  R.  604,  34  L.R.A.  781,  46  N.  E.  354  (reversing  4  Misc. 
675,  26  N.  Y.  Supp.  744,  30  Abb.  N.  C.  362),  denying  right  of  recovery  for  in- 
juries sustained  by  fright  there  being  no  immediate  personal  injury;  Miller  v. 
Baltimore  A  0.  S.  W.  R.  Co.  78  Ohio  St.  309,  125  A.  S.  R.  699,  18  L.R.A.(N.S.) 
949,  86  N.  E.  499;  Ewing  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.  147  Pa.  40,  30  A. 
S.  R.  709,  14  L.R.A.  666,  29  W.  N.  C.  248,  23  Atl.  340,— denying  right  of  re- 
covery for  nervotis  shock  resulting  from  mere  fright  unaccompanied  by  physical 
injury. 
Waiver  of  right  to  move  for  dismissal. 

Cited  in  Iowa  Min.  Co.  v.  Bonanza  Min.  Co.  16  Nev.  64,  holding  right  to 
move  for  dismissal  upon  ground  that  summons  had  not  been  served  within  rea- 
sonable time  waived  by  raising  issues  of  law  and  fact;  Bmith  t.  Wells  Estate 
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Co.  29  Nev.  411,  91  Pac.  315,  holding  right  to  object  to  transcript  waived  by 
failure  to  file  brief  or  move  to  dismiss  appeal  within  statutory  period. 

3  AM.  REP.  256,  SHIELDS  ▼.  LOZEAR,  34  N.  J.  li.  4»6. 
Kffect  of  tender. 

Cited  in  Bank  of  Charlotte  v.  Davidson,  70  N.  C.  118,  holding  that  tender  of 
money  on  day  when  due  does  not  satisfy  debt  but  only  stops  interest  on  note; 
Lincoln  Sav.  Bank  v.  Ewing,  12  Lea,  598,  holding  judgment  not  satisfied  on 
lien  thereof  discharged  by  tender  of  full  amount  of  debt;  Dickerson  v.  Sim- 
mons, 141  N.  C.  326,  63  S.  E.  860,  8  A.  &  E.  Ann.  Cas.  361,  holding  that  uncon- 
ditional tender  on  law  day  discharges  lien  of  mortgage  though  debt  survives 
as  personal  liability;  Stockton  v.  Dundee  Mfg.  Co.  22  N.  J.  £q.  66,  holding 
tender  of  mortgage  debt  not  discharge  of  mortgage  lien. 

Cited  in  note  in  33  L.R.A.  231,  232,  on  effect  of  unaccepted  tender  on  lien  of 
real-estate  mortgage  before,  at  and  after  maturity. 
—  After  matarity  or  default. 

Cited  in  Hyams  v.  Bamberger,  10  Utah,  1,  36  Pac.  202,  holding  pledgee's 
lien  extinguished  by  statutory  written  tender  after  maturity  of  debt  and  be- 
fore valid  sale;  Mitchell  v.  Roberts,  5  McCrarj%  425,  17  Fed.  776,  holding  that 
tender  of  debt  after  maturity  extinguished  lien  on  personal  property  pledgeil 
as  security  therefor;  Parker  v.  Beasley,  116  N.  C.  1,  33  L.RA>.  231,  21  S.  E. 
066,  holding  lien  of  mortgage  not  discharged  by  unaccepted  tender  unless  kept 
good  by  payment  into  court;  Kloepping  v.  Stellmacher,  36  N.  J.  L.  176,  holdini? 
that  an  unaccepted  tender  after  time  prescribed  in  decree  cannot  operate  to  ex- 
tinguish lien  of  deed  as  mortgage;  Hudson  Bros.  Commission  Co.  v.  Glencoc 
Sand  &  Gravel  Co.  140  Mo.  103,  62  A.  S.  R.  722,  41  S.  W.  460,  holding  that 
tender,  after  maturity,  of  amount  of  debt  secured  by  deed  of  trust  does  not  ex- 
tinguish the  debt  or  lien;  Matthews  v.  Lindsay,  20  Fla.  962,  holding  mortgage 
a  security  not  extinguished  by  tender  after  day  money  becomes  due,  unless 
tender  kept  goods;  McClunk  v.  Missouri  Trust  Co.  137  Mo.  100,  .38  S.  W.  578, 
holding  that  tender  of  debt  and  interest  secured  by  mortgage  destroys  mort- 
gage lien  though  made  after  default;  Parker  v.  Beasley,  116  N.  C.  1,  33  L.K.A. 
231,  21  S.  E.  966,  holding  that  unaccepted  tender  of  amount  due  on  mortgage 
and  costs  stops  interest  and  costs  accruing  after  tender;  Tichenor  v.  Collins, 
46  N.  J.  L.  123,  holding  that  defendant  in  mortgagee's  action  of  ejectment  can- 
not stay  proceedings  after  judgment  by  payment  of  amount  due  and  costs  by 
virtue  of  act  concerning  mortgages;  Mitchell  v.  Roberts,  6  McCrary,  426,  17 
Fed.  776,  on  whether  tender  of  debt  after  maturity  does  or  does  not  discharge 
lien  of  mortgage;  Olmstead  v.  Tarsney,  69  Mo.  396,  on  question  whether  tender 
after  default  extinguishes  tax   lien. 

Cited  in  reference  note  in  29   A.  R.  41,  on  effect  of  tender  or  payment  of 
mortgage  after  due. 
Respective  Interests  or  title  of  mortgagor  and  mortgagee. 

Cited  in  Blue  v.  Everett,  66  N.  J.  Eq.  466,  39  Atl.  766,  holding  that  mort- 
gagor continues  to  be  legal  owner  of  land  for  all  purposes  until  entry  on  breach 
of  condition;  Crane  v.  Elizabeth,  36  N.  J.  Eq.  339,  holding  mortgagee  of  land 
not  the  owner  thereof;  Verner  v.  Betz,  46  N.  J.  Eq.  266,  19  A.  S.  R.  387,  7 
L.R.A.  630,  19  Atl.  206,  holding  that  mortgagee  has  equitable  title  only  in 
mortgaged  premises;  Cotton  v.  Depew,  60  N.  J.  Eq.  464,  83  A.  S.  R.  660,  46 
Atl.  728   (affirming  59  N.  J.  Eq.  126,  44  Atl.  662),  holding  possession  by  mort 
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gagor  paying  interest  on  mortgage  by  acquiescence  and  not  adverse;  Kirclier 
V.  ISclialk,  39  N.  J.  L.  335,  holding  that  mortgagee  before  entry  cannot  insist 
upon  legal  remedy  pertaining  to  general  legal  ownership  of  land;  Lindley  v. 
O'Reilly,  50  N.  J.  L.  636,  7  A.  S.  R.  802,  1  L.R.A.  79,  15  Atl.  379,  holding  mort- 
gage  mere  security  for  debt  upon  payment  of  which  title  revests  in  mortgagor 
without  reconveyance;  Schalk  v.  Kingsley,  42  N.  J.  L.  32,  holding  measure  of 
damages  for  injury  to  mortgaged  premises  in  action  by  mortgagee 
diminution  in  value  of  security;  Mcllick  v.  Mellick,  47  N.  J.  £q.  S6,  19  Atl. 
870,  holding  that  mortgagee  before  forfeiture  has  an  interest  in  land  mortgaged 
within  meaning  of  act  for  prevention  of  fraud  and  perjuries;  Verner  v.  Betz, 
46  N.  J.  Eq.  256,  19  A.  S.  R.  387,  7  L.R.A.  630,  19  Atl.  206,  holding  that 
return  of  building  removed  from  mortgaged  lands  will  not  be  ordered  on  bill  for 
foreclosure  but  mortgagee  must  proceed  at  law  therefor. 

Cited  in  notes  in  7  L.R.A.  274,  on  right  to  possession  on  part  of  mortgagee 
of  realty;  16  L.R.A. (N.S.)  163,  on  effect  of  entry  by  mortgagee  by  virtue  of 
an  interest  in  the  property,  but  not  under  the  mortgage,  to  enable  him  to  hold 
as  a  mortgagee  in  possession;  18  E.  R.  C.  573,  677,  on  release  of  debt  as  dis- 
charge of  all  securities  for  same  and  necessity  for  reconveyance  to  revest  legal 
estate  in  mortgagor. 
Mortgage  as  alienation  or  transfer. 

Cited  in  McMahon  v.  Schoonmaker,  51  N.  J.  Eq.  95,  25  Atl.  946,  holding  mort- 
gage an  alienation;  West  Shore  R.  Co.  v.  Wenner,  70  N.  J.  L.  233,  103  A.  S.  R. 
803,  57  Atl.  408,  1  A.  &  E.  Ann.  Cas.  790,  holding  mortgage  of  lease  not  viola- 
tion of  covenant  against  transfer  until  after  default  in  payment  thereof. 

Cited  in  note  in  7  L.  R.  A.  273,  on  common  law  doctrine  as  to  mortgage 
of  real  property. 
When  bill  of  sale  construed  as  mortgage. 

Cited  in  Hastings  v.  Fithian,  71  N.  J.  L.  311,  60  Atl.  350,  holding  that  bill  of 
sale  to  insure  payment /)f  debt,  debtor  to  have  what  remains  after  payment,  con- 
stitutes a  mortgage. 
What  mortgage  may  be  foreclosed. 

Cited  in  Perkins  v.  Trinity  Realty  Co.  69  N.  J.  Eq.  723,  61  Atl.  167,  holding 
that  mortgage  can  be  foreclosed  only  when  it  secures  a  debt. 
Tenant's  right  to  dispute  landlord's  title. 

Cited  in  Robertson  v.  Biddell,  32  Fla.  304,  13  So.  368,  holding  that  tenant 
may  show  that  title  under  which  he  entered  has  expired  or  been  extinguished. 

Cited  in  notes  in  11  E.  R.  C.  77,  on  estoppel  of  tenant  to  deny  landlord's  title; 
15  E.  R.  C.  306,  on  right  of  tenant  to  show  that  landlord's  title  has  expired  by 
operation  of  law. 
Tenant's  right  to  acquire  landlord's  title. 

Cited  in  Reid  v.  Munn,  80  C.  C.  A.  215,  148  Fed.  737,  holding  that  lessee 
may  purchase  landlord's  title  at  execution  sale,  or  require  fee  through  deed 
from  landlord,  thereby  putting  an  end  to  relation  of  landlord  and  tenant. 

Cited  in  note  in  63  L.R.A.  936,  on  right  of  tenant  to  acquire  title  not  incon- 
sistent with  landlord's  title  at  commencement  of  tenancy. 
Pnrpoae  of  preamble. 

Cited  in  Cooper  Hospital  v.  Camden,  70  N.  J.  L.  478,  67  Atl.  260,  holding 
that  preamble  states  with  more  or  less  accuracy  object  of  law  and  occasion  of 
its  making. 
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8  AM.  REP.  265,  KINXEY  t.  CENTRAIi  R.  CO.  S4  N.  J.  Jj.  518. 
Carrier's  liability  for  injury  to  persons  riding  on  pass. 

Cited  in  Griswold  v.  New  York  &  N.  E.  R.  Co.  63  Conn.  371,  66  A.  R.  115, 

4  Atl.  261;  Muldoon  v.  Seattle  CHy  Ji.  Co.  7  Wash.  52a,  38  A.  R.  901,  22  L.R.A. 
794,  36  Pac.  422;  Payne  v.  Terre  Haute  &  I.  R.  Co.  167  Ind.  616,  66  L.R.A. 
472,  62  N.  E.  472,— denying  carrier's  liability  for  senrant's  negligent  injury  to 
passenger  riding  on  free  pass  containing  stipulation  releasing  it  therefrom; 
Northern  P.  R.  Co.  v.  Adams,  192  U.  S.  440,  48  L.  ed.  613,  24  Sup.  Ct.  Rep. 
408,  holding  carrier  not  liable  for  injury  to  person  riding  on  gratuitous  pass 
in  absence  of  wilful  or  wanton  negligence,  where  pass  accepted  with  knowledge 
of  stipulation  relieving  it  from  liability  for  negligence;  Jacobus  v.  St.  Paul  &  C. 
R.  Co.  20  Minn.  126,  Gil.  110,  18  A.  R.  360,  31  Phila.  Leg.  Int.  277,  holding 
carrier  liable  for  negligent  injury  to  person  riding  on  free  pass  stipulating 
that  it  should  not  be  liable  therefor;  Camden  &  A.  R.  Co.  ▼.  Bausch,  4  Sadler 
(Pa.)  618,  7  Atl.  731  (affirming  18  Phila.  392,  43  Phila.  Leg.  Int.  230), 
holding  carrier  liable  for  negligent  injury  to  person  riding  on  pass  given  upon 
consideration,  though  containing  notice  that  acceptor  assumes  all  risk  of  acci- 
dent and  damage;  Annas  v.  Milwaukee  &  N.  R.  Co.  67  Wis.  46,  67  A.  R.  388, 
30  N.  W.  282,  holding  carrier  liable  for  injuries  to  person  riding  on  gratuitous 
pass  only  when  resulting  from  gross  or  criminal  negligence,  where  pass  accepted 
subject  to  stipulation  relieving  it  from  liability  for  negligence. 

Cited  in  reference  note  in  2  A.  S.  R.  373,  on  liability  of  railroad  company  for 
injury  to  person  riding  on  free  pass. 

Cited  in  notes  in  57  A.  R.  389,  395,  on  carrier's  relation  to  one  riding  with- 
out making  compensation;  22  L.R.A.  797,  on  rights  of  persons  riding  on  com- 
plimentary or  gratuitous  pass;  21  L.  ed.  U.  S.  628,  on  liability  of  common  car- 
rier for  injury  to  passenger  carried  free  or  riding  on  pass;  61  A.  S.  R.  88,  on 
free  passengers. 

Denied  in  Gulf,  C.  A  S.  F.  R.  Co.  v.  McGown,  66  Tex.  640;  Bryan  v.  Missouri 
P.  R.  Co.  32  Mo.  App.  228, — sustaining  carrier's  liability  for  negligent  injury 
to  person  riding  on  free  pass  conditioned  that  acceptor  thereof  assume  all  risks 
of  accidents  and  damages. 
Validity  of  contract  exempting  carrier  from  loss  from  negligence. 

Cited  in  Trenton  Pass.  R.  Co.  v.  Guarantor's  Liability  Indemnity  Co.  60  N.  J. 
L.  246,  44  L.R.A.  213,  37  Atl.  609,  sustaining  validity  of  contract  to  indemnify 
common  carrier  against  losses  from  injury  to  passengers,  though  resulting  from 
negligence. 

Cited  in  notes  in  82  A.  D.  291,  on  exemption  of  passenger  carrier  from 
liability  by  contract;  42  L.  ed.  U.  S.  689,  on  validity  of  contracts  exempt- 
ing carriers  from  liability  for  their  own  negligence  or  that  of  their  servants; 
48  L.  ed.  U.  S.  742,  on  validity  and  effect  of  stipulation  in  free  pass  releasing 
carrier  from  liability  for  negligence;  4  E.  R.  C.  696,  on  right  of  carrier  to  ex- 
empt himself  by  contract  from   liability  for  negligence. 

5  AM.  REP.   269,  STEVENS  v.  PATTERSON  A  N.  R.  CO.  S4  N.  J.  li. 

5S2,  Ijater  case  to  compel  erection  of  wall  in  front  of  cemetery  in 
48  N.  J.  li.  505. 
Title  to  tide  or  navigable  waters  and  land  thereunder. 

Cited  in  Shively  v.  Bowlby,  162  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct  Bap.  648, 
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holding  that  United  Sttaes  may  grant  for  appropriate  purposes  rights  or  titles 
in  soil  below  high  water  mark  of  tide  waters  in  a  territory. 

Cited  in  notes  in  5  L.R.A.  685,  on  proprietorship  of  lands  bounded  by  sea- 
shore; 8  L.R.A.  89,  on  title  to  soil  below  ordinary  high  water  mark;  45  L.R.A. 
238,  on  title  to  land  between  high   and  low  water  mark;    12  L.R.A.   677,  on 
title  to  soil  imder  navigable  waters. 
—  Of  state  or  its  grantees. 

Cited  in  Bowlby  v.  Shively,  22  Or.  410,  30  Pac.  154,  holding  that  tide  lands 
belong  to  state  by  virtue  of  sovereignty;  Wood  v.  Fowler,  26  Kan.  682,  40 
A  R.  330,  holding  that  title  to  bed  of  navigable  stream  is  in  the  state;  Home 
for  Aged  Women  v.  Com.  202  Mass.  422,  24  L.R.A.(N.S.)  79,  89  N.  E.  124, 
sustaining  power  of  government  to  control  lands  under  tide  water  outside  line 
of  private  ownership;  Langdon  v.  New  York,  93  N.  Y.  129,  holding  that  state 
ia  absolute  owner  of  navigable  waters  and  soil  under  them;  Philadelphia  Brew- 
ing Co.  V.  McOwen,  76  N.  J.  L.  636,  131  A.  S.  R.  664,  73  Atl.  618,  16  A.  &  E. 
Ann.  Cas.  648;  New  Jersey  Zinc  &  I.  Co.  v.  Morris  Canal  &  Bkg.  Co.  44  N.  J. 
Eq.  398,  1  L.R.A.  133,'  15  Atl.  227,— holding  that  all  below  high  water  line  of 
navigable  stream  belongs  to  state;  State,  Winants,  Prosecutor,  v.  Jersey  City, 
42  N.  J.  L.  349,  holding  title  to  lands  in  navigable  water  lying  below  high 
water  line,  in  state  and  not  assessable  for  taxes;  Amos  v.  Norcross,  68  N.  J.  Eq. 
256,  43  Atl.  196,  holding  that  title  to  lands  in  this  state  between  mean  high 
and  low  water  mark  of  tide  water  streams  is  in  the  state;  Shively  v.  Bowlby, 
152  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548,  holding  title  to  tide  waters 
and  lands  thereunder  in  state,  subject  to  rights  surrendered  by  Constitution  to 
United  States;  Grey  ex  rel.  Simmons  v.  Paterson,  58  N.  J.  Eq.  1,  42  Atl.  749, 
holding  that  water  and  land  under  it,  where  tide  ebbs  and  flows,  is  property  of 
state  subject  to  right  of  navigation;  Hoboken  v.  Pennsylvania  R.  Co.  124  U.  S. 
656,  31  L.  ed.  643,  8  Sup.  Ct.  Rep.  643,  holding  title  to  lands  below  high  water 
mark  on  navigable  waters  in  New  Jersey,  in  state  subject  only  to  rights  of 
commerce;  Ravenswood  v.  Fleming,  22  W.  Va.  52,  46  A.  R.  485,  holding  that 
bed,  banks  and  shores  of  Ohio  river  are  held  by  state  in  trust  for  the  public; 
Newark  Aqueduct  Board  v.  Passaic,  46  N.  J.  Eq.  393,  18  Atl.  106,  holding 
that  title  to  water  of  Passaic  river  where  tide  ebbs  and  flows,  and  land  there- 
under, is  in  state  for  support  of  rights  common  to  entire  public;  Chisolm  v. 
Caines,  67  Fed.  285,  holding  right  of  state  over  marsh  lands  determined  by 
local  law;  Eisenbach  v.  Hatfield,  2  Wash.  236,  12  L.R.A.  632,  26  Pac.  539, 
holding  title  to  tide  lands  in  state  which  has  full  power  to  dispose  thereof 
subject  only  to  constitutional  restrictions;  Langdon  v.  New  York,  93  N.  Y.  129, 
sustaining  state's  right  to  grant  navigable  waters  and  soil  thereunder,  except 
as  restrained  by  constitutional  limitations;  Morse  v.  O'Connell,  7  Wash.  117, 
34  Pac.  426;  Providence  v.  Comstock,  27  R.  I.  537,  65  Atl.  307, — ^holding  that 
state  owns  land  under  tide  waters  and  may  convey  same  subject  to  rights  of 
navigation  and  commerce;  Woodcliflf  Land  Improv.  Co.  v.  New  Jersey  Shore 
Line  R.  Co.  72  N.  J.  L.  137,  60  Atl.  ,44,  holding  state  absolute  owner  of  all  lands 
upon  navigable  streams  between  high  and  low  water  marks,  and  may  convey 
same  to  private  party;  Shamberg  v.  Riparian  Comrs.  72  N.  J.  L.  132,  60  Atl. 
43,  holding  that  by  common  law  state  is  owner  of  lands  under  tidal  rivers  and 
may  grant  such  as  are  not  under  navigable  waters  to  anyone  without  compensa- 
tion to  shore  owner;  American  Dock  &  Improv.  Co.  v.  Public  Schools,  39  N.  J. 
Eq.  409,  holding  that  state  may  grant  land  under  water  of  navigable  stream 
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without  compensation  to  riparian  owner  who  has  not  reclaimed  same;  Bowlby 
V.  Shively,  22  Or.  410,  30  Pac.  154,  holding  that  state  may  dispose  of  all  lands 
between  high  and  low  tide  in  fee  simple  subject  only  to  rights  of  navigation  and 
commerce  over  waters;  Pennsylvania  R.  Co.  v.  New  York  &  L.  B.  R,  Co.  23 
X.  J.  Eq.  157,  holding  that  lands  under  water  including  shore  of  tide  waters 
of  New  Jersey  belong  absolutely  to  state,  which  may  grant  them  to  anyone 
free  from  any  right  of  riparian  owners  therein;  Illinois  C.  R.  Co.  v.  Illinois, 
H6  U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110,  holding  that  state  of  New 
Jersey  may  convey  its  absolute  title  to  lands  below  high  water  mark  on  navig- 
able water  to  riparian  owner  or  stranger;  Bowlby  v.  Shively,  22  Or.  410,  30 
Pac.  154,  holding  that  state's  grantee  of  lands  between  high  and  low  water 
mark  of  tide  water  takes  free  from  any  right  therein  by  upland  owner;  United 
States  v.  Bain,  3  Hughes,  693,  Fed.  Cas.  No.  14,496,  sustaining  validity  of  lease 
by  state  to  private  parties  of  space  between  ends  of  street  and  navigable  chan- 
nel for  construction  of  spacious  commercial  docks;  Providence  Steam  Engine 
Co.  V.  Providence  S.  S.  Co.  12  R.  I.  348,  34  A.  R.  652,  on  ownership  by  state  of 
shore  of  tide  water  in  fee  so  as  to  sell  same;  Illinois  C.  R.  Co.  v.  Illinois,  146 
U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110  (dissenting  opinion),  on  state's 
ownership  of  lands  underlying  its  navigable  waters. 

Cited   in   notes   in  10  A.   D.   388,   389,  on  navigable   river  as  boundary;    12 
L.R.A.   633,  on   state  sovereignty   over   land   covered  by   navigable   waters;    12 
L.R.A.  634,  as  to  how  far  the  territorial  jurisdiction  of  the  state  extends  sea- 
ward. 
£xtent  of  riparian  owner's  title. 

Cited  in  Wood  v.  Fowler,  26  Kan.  682,  40  A.  R.  330,  holding  that  riparian 
owner  owns  only  to  bank  and  not  center  of  navigable  stream;  New  Jersey  Zinc 
&  I.  Co.  V.  Morris  Canal  &  Bkg.  Co.  44  N.  J.  Eq.  398,  1  L.R.A.  133,  16  Atl.  227, 
holding  that  owner  of  land  abutting  on  navigable  stream  takes  title  only  to 
high  water  line;  Ravenswood  v.  Fleming,  22  W.  Va.  52,  46  A.  R.  485,  holding 
that  riparian  owners  on  Ohio  river,  as  against  state,  hold  titles  only  to  ordinary 
high  water  mark;  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  11,  18  L.R.A.  679, 
25  Atl.  718,  holding  water's  edge  boundary  of  governmental  grants  of  land 
bounded  on  large  natural  ponds;  Harbor  Line  v.  State,  2  Wash.  530,  27  Pac. 
550,  holding  that  littoral  owner,  as  such,  has  no  valuable  rights  below  line  of 
ordinary  high  tide  which  he  can  assert  as  against  the  state;  State  v.  Black 
River  Phosphate  Co.  32  Fla.  82,  21  L.R.A.  189,  13  So.  640,  holding  that  Riparian 
Act  of  1856  does  not  vest  in  riparian  owners  an  unqualified  fee  in  lands  below 
high  water  mark  and  out  to  edge  of  channel  of  navigable  waters;  Simmons  v. 
Paterson,  60  N.  J.  Eq.  385,  83  A.  S.  R.  629,  48  L.R.A.  722,  46  Atl.  985,  holding 
that  title  of  riparian  owners  along  the  Passaic  river,  where  tide  ebbs  and 
flows,  extends  only  to  high  water  mark,  and  state  is  absolute  owner  of  bed 
thereof;  Sage  v.  New  York,  154  N.  Y.  61,  61  A.  S.  R.  592,  38  L.R.A.  606,  47 
N.  E.  1096,  sustaining  city's  right  to  improve  water  front  of  Manhattan  Island 
for  benefit  of  navigation  free  from  interference  by  riparian  owner;  Eisenbach 
v.  Hatfield,  2  Wash.  236,  12  L.R.A.  632,  26  Pac.  639,  holding  that  building  by 
state  or  its  grantees  of  wharves  upon  shores  of  navigable  waters  not  a  taking 
or  damaging  of  private  property  for  public  use. 

Cited  in  notes  in  38  A.  R.  258,  on  right  to  take  ice  from  streams;  23  £.  R.  C. 
186,  on  riparian  rights,  titles,  and  boundaries. 
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Riparian  owner's  right  to  reclaim. 

Cited  in  Bacon  y.  Mulford,  41  N.  J.  L.  59,  holding  that  riparian  owner  may 
gain  title  beyond  high  water  mark  by  maintenance  of  wharf  not  interfering 
with  navigation;  Palen  v.  Ocean  City,  64  N.  J.  L.  669,  46  Atl.  774,  holding  that 
shore  owner  has  license,  irrevocable  after  execution,  to  build  wharves  on  reclaim 
in  front  of  his  lands  down  to  low  water  mark;  Sayre  v.  Newark,  60  N.  J.  Eq. 
361,  83  A.  S.  R.  629,  48  L.R.A.  722,  45  Atl.  985;  sustaining  riparian  owner's  right 
to  acquire  title  to  so  much  of  shore  of  navigable  river  as  he  has  occupied  by 
docking;  State,  New  York,  L.  E.  &  W.  R.  Co.  Prosecutor,  v.  Yard,  43  N.  J.  L. 
63,  holding  that  owner  of  upland  has  bo  property  in  lands  under  water  until 
reclaimed  by  wharfing  or  improving  same;  Atty.  Gen.  v.  Central  R.  Co.  68  N. 
J.  Eq.  198,  59  Atl.  348,  holding  that  land  between  high  and  low  water  mark 
becomes  vested  in  shore  owner  where  he  has  reclaimed  same;  New  Jersey  Zinc 
&  I.  Co.  v.  Morris  Canal  &  Bkg.  Co.  44  N.  J.  Eq.  398,  1  L.R.A.  133,  15  Atl.  227, 
holding  that  riparian  owner  has  license  to  fill  in  and  dock  out  on  public  domain 
in  front  of  his  land  without  interfering  with  public  rights  which  is  irrevocable 
when  executed;  Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep. 
548,  holding  statutory  authority  permitting  upland  owners  on  navigable  rivers 
in  Oregon  to  construct  wharves  vests  no  right  until  exercised,  and  recoverable 
until  exercised;  Amos  v.  Norcross,  58  N.  J.  Eq.  256,  43  Atl.  195,  holding  that 
riparian  owner  has  no  ownership  or  possession  of  lands  under  tide  water  upon 
which  wharf  stands  in  absence  of  grant  or  lease  from  state;  Providence  Steam 
Engine  Co.  v.  Providence  S.  S.  S.  Co.  12  R.  I.  348,  34  A.  R.  652,  sustaining 
riparian  proprietor's  right  to  reclaim  land  from  tide  water  by  wharfing  out  or 
embanking;  Thornton  v.  Grant,  10  R.  I.  477,  14  A.  R.  701,  on  riparian  owner's 
right  to  reclaim  shore  even  below  low  water  mark;  Turner  v.  Mobile,  135  Ala. 
73,  33  So.  132,  holding  that  owners  of  abutting  uplands  who  have  extended  oc- 
<*upation  to  shore  and  are  in  possession  at  time  of  suit  have  adequate  and 
t-omplete  defense  at  law  to  city's  action  of  ejectment;  Sherlock  v.  Bainbridge,  41 
Ind.  35,  13  A.  R.  302,  on  whether  riparian  owner's  title  extends  to  high  or  low 
water  mark. 

Cited  in  note  in  8  E.  R.  C.  304,  on  right  of  shore  owner,  by  local  custom,  to 
reclaim  land  between  high  and  low  water  marks. 
Riparian  owner's  rights  In  navigable  or  tide  waters. 

Cited  in  Easton  &  A.  R.  Co.  v.  Central  R.  Co.  52  N.  J.  L.  267,  19  Atl.  722, 
sustaining  landowner's  right  of  action  for  invasion  of  statutory  privileges  in 
public  basin  until  revoked  by  state;  Newark  Aqueduct  Board  v.  Passaic,  45  N.  J. 
Eq.  393,  18  Atl.  106,  holding  that  riparian  owners  on  navigable  tide  waters 
have  no  special  rights  therein  other  than  alluvion  and  dereliction;  Gibson  v. 
United  States,  29  Ct.  CI.  18,  holding  public  improvement  not  taking  of  private 
property  for  public  use  though  navigable  character  of  river  lessened  in  front 
of  complainant's  property. 

Cited  in  notes  in  19  A.  S.  R.  231,  232,  on  rights  of  littoral  and  riparian  own- 
ers on  navigable  waters;  53  A.  S.  R.  297,  on  alienation  of  land  covered  by 
navigable  waters;  15  L.R.A.  618,  on  compensation  for  riparian  rights  taken 
under  power  of  eminent  domain;  40  L.R.A.  639,  on  statutory  right  to  erect 
wharves. 
—  ReooTery  for  loss  of  access  to. 

Cited  in  Delaplaine  v.  Chicago  &  N.  W.  R.  Co.  42  Wis.  214,  24  A.  R.  386, 
Kiihtaining  abutting  cwners'  right  of   recovery   against   railroad   which   has  cut 
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off  his  access  to  navigable  lake;  Van  Dolsen  v.  New  York,  12  Blatchf.  454, 
17  Fed.  817,  sustaining  right  of  action  for  damages  for  cutting  off  riparian 
owner's  wharf  from  water;  Potomac  S.  B.  Co.  v.  Upper  Potomac  S.  B.  Co. 
109  U.  S.  672,  27  L.  ed.  1070,  3  Sup.  Ct.  Rep.  445,  holding  right  of  wharfage  lost 
by  granting  away  portion  of  land  abutting  on  river. 

Cited  in  reference  note  in  24  A.  R.  394,  on  railroad's  liability  for  cutting 
off  riparian  owner's  access  to  navigable  water. 

Cited  in  notes  in  7  A.  R.  179,  180,  on  right  of  riparian  owner  or  abutting  owner 
to  damages  for  depriving  of  access;  40  L.R.A.  601,  602,  on  right  of  owner  of 
upland  to  access  to  navigable  water;  I.E.  R.  C.  664;  45  L.  ed.  U.  S.  127, — 
on  right  in  improving  navigation  to  destroy  access  of  riparian  owner  to  navig- 
able water  without  compensation. 

Denied  in  Rumsey  v.  New  York  &  N.  E.  R.  Co.  133  N.  Y.  79,  28  A.  S.  R.  600, 
15  L.R.A.  618,  30  N.  E.  654,  sustaining  right  of  recovery  by  owner  upon  navig- 
able river  against  railroad  company  which  has  deprived  him  of  access  thereto 
unless  he  has  granted  right  or  same  obtained  by  eminent  domain. 

—  Use  of  navigable  river  for  city  sewerage. 

Cited  in  Sayre  v.  Newark,  60  N.  J.  Eq.  361,  83  A.  S.  R.  629,  48  L.R.A.  722, 
45  Atl.  985,  holding  that  legislature  may  authorize  municipalities  to  use  tidal 
navigable  streams  for  sewerage  purposes;  Sayre  v.  Newark,  60  N.  J.  Eq.  361, 
83  A.  S.  R.  629,  48  L.R.A.  722,  45  Atl.  985,  holding  incidental  injury  to  riparian 
owner  resulting  from  city's  authorized  use  of  navigable  river  for  sewerage  pur- 
poses damnum  absque  injuria;  Simmons  v.  Paterson,  60  N.  J.  Eq.  385,  83  A. 
S.  R.  629,  48  L.R.A.  722,  45  Atl.  985,  holding  that  riparian  owners  along 
Passaic  river  not  entitled  to  injunction  restraining  city  from  pollution  of 
stream. 

Constractloii  of  power  granted  by  statute. 

Cited  in  Black  v.  Delaware  &  R.  Canal  Co.  24  N.  J.  Eq.  455,  holding  act  au- 
thorizing lease  does  not  authorize  one  to  foreign  corporation  unless  that  power 
clearly  expressed;  American  Dock  &  Improv.  Co.  v.  Public  Schools,  39  N.  J. 
Eq.  409,  on  construction  of  public  grants. 

—  As  to  submerged   lands. 

Cited  in  State  v.  Black  River  Phosphate  Co.  32  Fla.  82,  21  L.R.A.  189,  13 
So.  640,  denying  right  of  riparian  owners  to  remove  phosphate  from  bed  of 
navigable  water  for  sale  unless  power  granted  expressly  or  by  necessary  impli- 
cation; Hoboken  Land  &  Improv.  Co.  v.  Hoboken,  36  N.  J.  L.  540,  holding  public 
right  of  access  to  river  not  extinguished  by  charter  to  acquire  title  to  sub- 
merged lands  unless  by  clear  and  unequivocal  language;  State,  New  York,  L. 
E.  &  W.  R.  Co.  Prosecutor,  v.  Yard,  43  N.  J.  L.  632,  holding  that  grants  of  cor- 
porate franchises  will  not  be  construed  to  give  title  to  lands  of  state  below 
high  water  line;  Atty.  Gen.  ex  rel.  Riparian  Comrs.  v.  Hudson  Tunnel  R.  Co. 
27  N.  J.  Eq.  176,  holding  act  of  1874  extending  time  for  completion  of  Hudson 
Tunnel  Railroad  Company's  tunnel  did  not  confer  any  rights  in  state's  land  under 
waters  of  Hudson  river;  Illinois  C.  R.  Co.  v.  Illinois,  196  U.  S.  387,  36  L.R.A.  1018, 
13  Sup.  Ct.  Rep.  110,  holding  grant  by  state  of  New  Jersey  to  United  Companies 
and  general  riparian  act  of  March  31,  1869,  secures  to  respective  grantees  the 
whole  beneficial  interest  in  the  respective  properties  for  their  exclusive  use  for 
purposes  indicated. 
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Ri^tits  of  fishery  in  tide  or  navigable  water. 

Cited  in  State,  v.  Leavitt,  105  Me.  76,  26  L.R.A.(N.S.)  799,  72  Atl.  875,  hold- 
ing rights  of  common  fiahery  in  state  in  trust  for  public;  Paul  v.  Hazleton, 
37  N.  J.  L.  106,  holding  oyster  fishing  in  navigable  waters  right  common  to  all 
citizens  except  as  restrained  by  positive  law;  Fitzgerald  v.  Faunce,  46  N.  J.  L. 
636,  holding  that  owners  of  lands  upon  Delaware  river  have  right  of  fishery 
adjacent  to  their  shore  front  good  against  everyone  except  state  or  its  grantee; 
Wooley  V.  Campbell,  37  N.  J.  L.  163,  holding  that  legislature  may  grant  right 
to  private  individuals  to  plant  and  fish  for  oysters  in  lands  under  tide  waters 
to  exclusion  of  public  right  therein. 
Condemnation  proceedings  by  railroads  generally. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Cincinnati  C.  R.  Co.  37  Ohio  St.  157, 
41  A.  R.  496,  holding  power  of  corporation  to  acquire  property  devoted  to  same 
or  another  public  use  must  be  expressly  conferred. 

Cited   in   note  in  7   L.R.A.  289,  on  benefits  as  considered  on  assessmeni  of 
damages  to  abutter  from  construction  of  elevated  railroad. 
—  What  Is  meant  by  *'along  or  upon"  street. 

Cited  in  Arbenz  v.  Wheeling  A  H.  R.  Co.  33  W.  Va.  1,  6  L.R.A.  371,  10  S.  E. 
14,  holding  that  words  "along  or  upon''  street  as  used  in  statute  granting  rights 
therein  to  railroads  means  along  street  at  above  or  below  common  level  as  the 
particular  facts  or  circumstances  may  require. 

S  AM.  REP.  286,  KENTUCKY  FARMERS'  MUl".  INS.  CO.  v.  MATHERS, 

7  BUSH,  2S. 
Lien  on  property  Insured  for  premium. 

Cited  in  Farmers'  Home  Ins.  Co.  v.  Carey,  130  Ky.  602,  113  S.  W.  841,  holding 
co-operative  insurance  company  not  entitled  to  lien  for  membership  fees. 

3  AM.  REP.  288,  BOONE  t.  HALIi,  7  BUSH,  66. 
Jurisdiction  of  state  courts  In  bankruptcy  matters. 

Cited  in  Re  Brinkman,  7  Nat.  Bankr.  Reg.  421,  Fed.  Cas.  No.  1,884,  denying 
mortgagee's  right  to  pursue  bankrupt's  estate  in  state  court;  Brigham  v.  Claflin, 
31  Wis.  607,  11  A.  R.  623,  7  Nat.  Bankr.  Reg.  412,  holding  that  Federal  courts 
have  exclusive  jurisdiction  of  all  proceedings  under  bankruptcy  law;  Sherwood 
v.  Burns,  58  Ind.  502,  holding  exclusive  jurisdiction  of  all  matters  and  proceed- 
ings in  bankruptcy  vested  in  Federal  courts  by  act  of  Congress  of  1874;  Claflin 
v.  Houseman,  93  U.  S.  130,  23  L.  ed.  833,  holding  assignee  might  sue  in  state 
courts  to  recover  bankrupt's  assets  under  Bankruptcy  Act  of  1867;  Jordan  ▼. 
Downey,  40  Md.  401,  holding  that  assignee  of  bankrupt  may  sue  in  state  court 
for  enforcement  of  right  vested  in  him  by  Bankrupt  Act;  Rison  v.  Powell, 
28  Ark.  427;  Barnard  v.  Davis,  54  Ala.  565,  sustaining  jurisdiction  of  state 
court  to  entertain  assignee's  bill  to  set  aside  fraudulent  transfer;  Gilbert  v. 
Priest,  65  Barb.  444,  14  Abb.  Pr.  N.  S.  165  (reversing  63  Barb.  339),  holding 
that  state  court  has  no  jurisdiction  to  entertain  action  by  assignee  to  set  aside 
conveyance  in  fraud  of  Bankruptcy  Act;  Payson  v.  Dietz,  30  Phila.  Leg.  Int. 
313;  Cook  V.  Whipple,  56  N.  Y.  160,  14  A.  R.  202,— sustaining  jurisdiction  of 
state  court  over  actions  brought  by  assignee  in  bankruptcy  to  recover  bank- 
rupt's assets;  Isett  v.  Stuart,  80  111.  404,  22  A.  R.  194,  sustaining  jurisdiction 
of  state  court  to  set  aside  fraudulent  mortgage  at  suit  of  assignee  in  bank- 
ruptcy; Payson  v.  Dietz,  2  Dill.  504,  Fed.  Cas.  No.  10,861,  on  concurrent  juris- 
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diction  of  state  and  Federal  courts  in  bankruptcy  proceedings. 

Cited  in  note  in  48  L.R.A.  36,  on   administratiqn  of  Federal   laws  in  state 
courts  in  actions  by  and  against  assignee  in  bankruptcy. 
Creditor's  action  to  recover  bankrupt's  assets  fraudulently  transferred. 

Cited  in  Dewey  v.  Moyer,  72  N.  Y.  70,  holding  that  creditors  may  commence 
action  to  reach  property  fraudulently  transferred  by  bankrupt,  where  assignee 
neglects  or  refuses  to  do  so. 
Penal  nature  of  provisions  of  bankruptcy  act. 

Cited  in  Tinker  v.  Van  Dyke,  1  Flipp.  521,  Fed.  Cas.  No.  14,058,  holding 
clauses  of  Bankruptcy  Act  of  1867  giving  assignee  power  to  sue  for  unlawful 
preferences  not  penal  in  character. 

3    A3f.   REP.    290,    NEW   YORK   Ij.    INS.    CO.   v.    OliOFTON,    7    BUSIf. 

17». 
Effect  of  war. 

Cited  in  McAdams  v.  Hawes,  9  Bush,  15,  holding  partnership  dissolved  by 
war  between  states  of  respective  parties  thereto. 

Cited  in  note  in  96  A.  D.  629,  on  effect  of  war  as  dissolution  of  agency  and 
of  contracts  between  alien  enemies. 

—  Upon  insurance  contract  generally. 

Cited  in  Hamilton  v.  Mutual  L.  Ins.  Co.  9  Blatchf.  234,  Fed.  Cas.  No.  5,986: 
Mutual  Ben.  L.  Ins.  Co.  v.  Atwood,  24  Gyatt.  497,  18  A.  R.  661, — ^holding  con- 
tract of  life  insurance  not  abrogated,  but  merely  suspended,  pending  wnr  be- 
tween states  of  respective  parties  thereto;  Sands  v.  New  York  L.  Ins.  Co.  50  N. 
Y.  626,  10  A.  R.  535,  holding  policy  of  life  insurance  not  forfeited  by  nonpay- 
ment of  premiums  pending  war  between  states  of  parties  thereto,  when  promptly 
paid  with  interest  at  termination  of  war;  Mutual  Ben.  L.  Ins.  Co.  v.  Hillyard, 
37  N.  J.  L.  444,  18  A.  R.  741,  holding  policy  of  life  insurance  issued  before 
Civil  War  for  benefit  of  residents  of  Virginia,  not  dissolved  or  forfeited  by  mere 
nonpayment  of  premiums  falling  due  during  war;  Cohen  v.  New  York  Mut.  U 
Ins.  Co.  50  N.  Y.  610,  10  A.  R.  522,  holding  policy  of  life  insurance,  upon 
which  premiums  unpaid  pending  war  between  states  of  parties  thereto,  re- 
vived by  payment  with  interest  after  war  ended. 

Cited  in  reference  notes  in  7  A.  R.  745,  on  effect  of  Civil  War  on  payment 
of  insurance  premiums;  9  A.  R.  169,  on  effect  of  Civil  War  on  life  insurance 
policies;  10  A.  R.  535,  on  effect  of  war  between  states  on  insurance  contract. 

Cited  in  note  in  14  E.  R.  C.  138,  on  right  to  recover  on  policy  of  insuranro 
for  loss  by  capture  of  property  during  war  between  countries  of  underwriter 
and  insured. 

Denied  in  Tait  v.  New  York  L.  Ins.  Co.  1  Flipp.  288,  Fed.  Cas.  No.  13,726, 
holding  policy  of  life  insurance  abrogated  the  moment  insured  and  insurer  be- 
came public  enemies. 

—  Hostilities  as  excuse  for  nonpayment  of  premiums. 

Cited  in  Cohen  v.  New  York  Mut.  L.  Ins.  Co.  50  N.  Y.  610,  10  A.  R.  522; 
Sands  v.  New  York  L.  Ins.  Co.  50  N.  Y.  626,  10  A.  R.  535;  Mutual  Ben.  L.  Ins. 
Co.  V.  Atwood,  24  Gratt.  497,  18  A.  R.  661;  Mutual  Ben.  L.  Ins.  Co.  v.  Hill- 
yard,  37  N.  J.  L.  444,  18  A.  R.  741, — holding  payment  of  premium  on  life  in- 
surance policy  suspended  and  excused  while  war  waging  between  states  of  re- 
spective parties  thereto;   Hamilton  v.  Mutual  L.  Ins.  Co.  9  Blatchf.  234,   Fed. 
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Cas.  No.  5,986,  holding  pAyment  of  premiums  excused  pending  war  between 
states  of  parties  to  life  insurance  policy,  when  local  agent  withdrawn;  Wortli- 
ington  V.  Charter  Oak  L.  Ins.  Co.  41  Conn.  372,  19  A.  R.  495,  holding  insurer 
not  liable  where  premiums  not  paid  when  due,  though  war  existing  between 
states  of  parties  to  policy;  Taifv.  New  York  L.  Ins.  Co.  1  Flipp.  288,  Fed. 
Cas.  No.  13,720,  holding  payment  of  premiums  during  was  between!  states  oi 
parties  to  life  policy  condition  precedent  to  recovery. 

Disapproved  in  Abell  v.  Penn  Mut.  L.  Ins.  Co.  18  W.  Va.  400,  holding  that 
insurer   may   insist  on   forfeiture   of   life   policy   for   nonpa^'ment   of   premium 
though  war  waging  between  states  of  parties  thereto. 
When  Insurance  contract  Is  to  be  performed. 

Cited  in  Stratham  v.  New  York  L.  Ins.  Co.  45  Miss.  581,  7  A.  R.  737,  holding? 
that  foreign  insurance  companies  dealing  with  citizens  of  this  state  considered 
as  engaging  to  accept  performance  here  by  assured  and  pay  losses  here. 
Nonpayment  of  premiam  as  forfeiture  of  policy. 

Cited  in  note  in  26  L.  ed.  U.  S.  766,  on  forfeiture  of  life  insurance  policy 
for  nonpayment  of  premium  and  waiver  thereof. 
Tender  of  payment.  . 

Cited  in  Continental  Ins.  Co.  v.  Busby,  3  Tex.  App.  Civ.  Cas.  (Willson) 
124,  holding  tender  in  fact  equivalent  in  law  to  payment  of  premium. 

3  AM.  REP.   297,  HAGGARD  v.  CONKWRIGHT,    7  BUSH,   16. 
Prohibited  intercourse  between  citizens  of  hostile  countries. 

See  Barlow  County  v.  Newell,  64  Ga.  699,  holding  an  investment  in  county 
bonds  in  Georgia  by  the  agent  of  a  citizen  of  another  state  residing  in 
(teorgia,  who  had  moved  North  in  1862,  leaving  money  in  bills  of  local  bank 
for  investment,  is  not  in  violation  of  a  prohibition  against  commercial  inter- 
course between  citizens  of  insurgent  states  and  other  parts  of  the  United 
States. 

3  AM.  REP.  801,  SECURITY  F.  INS.  CO.  v.  KENTUCKY  M.  &  F.  INS. 

CO.   7  BUSH,  81. 
Retrospective  effect  of  contract  of  insurance. 

Cited  in  Summers  v.  Mutual  L.  Ins.  Co.  12  Wyo.  369,  109  A.  S.  R.  992,  66 
L.R.A.  812,  76  Pac.  937,  sustaining  liability  for  loss  before  issuance  and  delivery 
of  policy  where  oral  contract  understood  to  take  eflfect  at  once;  Henshaw  v. 
insurance  Co.  36  Misc.  405,  73  N.  Y.  Supp.  1,  holding  that  contract  of  insurance 
cannot  act  retrospectively  as  to  property  known  to  have  been  previously  de- 
stroyed; Howard  Ins.  Co.  v.  Owen,  94  Ky.  197,  21  S.  W.  1037,  sustaining  right 
of  recovery  upon  verbal  promise  to  insure  where  loss  accrued  before  policy 
delivered. 
Validity  of  oral  contract  of  insurance. 

Cited  in  Howard  Ins.  Co.  v.  Owen,  94  Ky.  197,  21  S.  W.  1037,  sustaining  right 
of  recovery  upon  verbal  promise  to  insure;  Pelican  Assur.  Co.  v.  Schildknecht. 
128  Ky.  361,  108  S.  W.  312,  holding  parol  contract  of  insurance  valid;  Insurance 
Co.  v.  Colt,  7  Legal  Gaz.  73,  sustaining  validity  of  initial  agreement  for  insur- 
ance though  not  in  writing  or  luider  seal ;  Summers  v.  Mutual  L.  Ins.  Co.  12  Wyo. 
369,  109  A.  S.  R.  992.  66  L.R.A.  812,  75  Pac.  937,  sustaining  validity  of  oral 
contract  of  insurance  and  liability  for  loss  occurring  before  issuance  and  deliv* 
ery  of  policy,  where  it  is  understood  that  insurance  is  to  date  from  such  oral 
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agreement;  Western  Assur.  Co.  v.  McAlpin,  23  Ind.  App.  220,  77  A.  S.  R.  423, 
65  N.  E.  119,  sustaining  validity  of  parol  contract  of  insurance  made  by  agent 
authorized  to  accept  risks;  Summers  v.  Mutual  L.  Ins.  Co.  12  Wyo.  369,  109 
A.  S.  R.  992,  66  L.R.A.  812,  75  Pac.  937,  holding  that  no  ride  is  assumed  on 
oral  contract  of  insurance  where  application  provides  that  insurance  shall  not 
take  effect  until  delivery  of  policy. 

Cited  in  reference  notes  in  4  A.  R.  337;  10  A.  R.  602,— on  insurance  contract 
being  in  writing. 

Cited  in  notes  in  19  A.  R.  309,  on  validity  of  parol  contracts  to  insure;  22 
L.R.A.  771,  on  charter  or  statutory  provisions  as  to  oral  insurance  contracts. 
—  Recovery  of  damages  In  action  tbereon. 

Cited  in  Franklin  F.  Ins.  Co.  v.  Colt,  20  Wall.  660,  22  L.  ed.  423;  Howard 
Ins.  Co.  y.  Owen,  94  Ky.  197,  21  S.  W.  1037,— holding  that  proper  equity  tribunal 
will  adjudge  damages  for  loss  of  property  covered  by  verbal  contract  to  issue 
policy. 
Validity  of  parol  agreement  to  renew  policy. 

Cited  in  McCabe  Bros.  v.  JEtnn  Ins.  Co.  9  N.  D.  19,  47  L.R.A.  641,  81  N.  W. 
426,  sustaining  validity  of  parol  agreement  to  renew  policy  made  by  agent  au* 
thorized  to  renew  policies. 
Enforceability  of  preliminary  contract  for  insurancy. 

Cited  in  Franklin  F.  Ins.  Co.  v.  Colt,  20  Wall.  560,  22  L.  ed.  423,  holding  pre- 
liminary contract  for  insurance  enforceable  in  equity. 
Specific  performance  of  agreement  to  insure. 

Cited  in  Phoenix  Ins.  Co.  v.  Ryland,  69  Md.  437,  1  L.R.A.  548,  16  AtL  109, 
sustaining  right  to  specific  performance  of  agreement  to  insure  cargo. 

What  constitutes  assignment  of  policy. 

Cited  in  Griswold  v.  American  Cent.  Ins.  Co.  1  Mo.  App.  97,  iiolding  assign- 
ment of   fire  insurance  policy  effected  by  memorandum  made   by  insurer   on 
policy  register. 
How  waiver  by  Insurer  of  written  consent  is  established. 

Cited  in  American  C.  Ins.  Co.  v.  McCrea,  8  Lea,  513,  41  A.  R.  647,  holding 
condition  requiring  written  consent  to  additional  insurance  waived  where 
agent  made  no  objection  upon  notice  thereof. 

3  AM.  REP.  S06,  THOMPSON  T.  WHARTON,  7  BUSH,  66S. 
Validity  of  contract  to  secure  pardon. 

Cited  in  William  Deering  &  Co.  v.  Cunningham,  63  Kan.  174,  54  L.i;.A.  410, 
65  Pac.  263,  holding  agreement  for  pecuniary  consideration  to  induce  pardoning 
authorities  to  grant  pardon  void. 

Cited  in  note  in  66  A.  D.  612,  on  invalidity  of  contracts  to  pay  for  procur- 
ing pardons  and  commutation  of  sentences. 

3  AM.  REP.  309,  BRADIjEY  v.  McATEE,   7  BUSH,   667. 
Taxing  power. 

Cited  in  Com.  v.  Masonic  Temple  Co.  87  Ky.  349,  8  S.  W.  699,  holding  exemption 
of  "The  Masonic  Fraternity  of  Louisville''  from  taxation  not  applicable  to 
"The  Masonic  Temple  Fraternity,"  a  subsequent  incorporation  of  the  old  so- 
ciety;  State  V.  Yellow  Jacket  Silver  Min.  Co.  14  Nev.  220,  holding  taxes  not 
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to  be  debts  arising  out  of  contract  but  proportional  contribution  for  expense  of 
goTemment. 

Cited  in  note  in  35  L.R.A.  58,  on  souvce  of  power  to  create  liability  for  local 
assessment. 
~  Rellnqalshment  of. 

Cited  in  Chicago,  St.  P.  M.  k  O.  R.  Co.  v.  Douglas  County,  134  Wis.  197,  14 
L.R.A. (N.S. )  1074,  114  N.  W.  511,  on  relinquishment  of  taxing  power  not  being 
presumed;  Com.  v.  Farmers'  Bank,  97  Ky.  690,  31  S.  W.  1013  (dissenting  opin- 
ion), on  relinquishment  of  taxing  power  never  being  presumed. 

Cited  in  note  in  72  A.  D.  684,  on  power  of  state  legislature  to  grant  perpetual 
immunity  from  taxation. 

—  Power  to  change  mode  of  taxation. 

Cited  in  Broadway  Baptist  Church  v.  McAtee,  8  Bush,  508,  S  A.  R.  480, 
upholding  statute  imposing  tax  for  street  reconstruction  on  adjacent  land  owners 
though  former  statute  provided  for  imposition  of  such  tax  for  original  construc- 
tion with  exemption  from  future  liability  for  improvement;  Evansville,  H.  &  N. 
R,  Co.  V.  Com.  9  Bush,  438,  holding  that  railroad  subject  to  taxation  like  other 
persons,  purchasing  franchise  of  another  road  incorporated  under  earlier  law 
exempting  it  from  taxation,  must  pay  taxes  on  such  property;  Louisville,  C.  & 
L.  R.  Co.  V.  Com.  10  Bush,  43,  upholding  statute  changing  mode  of  assessing 
and  taxing  railroads;  Deposit  Bank  v.  Daviess  County,  102  Ky.  174,  44  L.R.A. 
825,  39  S.  W.  1030,  upholding  statute  requiring  payment  of  taxes  by  corporations 
the  same  as  private  persons,  though  previously  chartered  under  act  requiring 
payment  of  75  cents  on  each  share  in  full  of  all  taxes;  Miller  v.  Hageman,  114 
Iowa,  196,  86  N.  W.  281,  holding  that  statute  exempting  property  owners  in 
cities  from  pajrment  of  general  road  tax  upon  payment  of  special  tax  for  street 
improvements  creates  privilege,  not  contract;  Ladd  v.  Portland,  32  Or.  271,  67 
A.  6.  R.  526,  61  Pac.  654,  holding  that  provision  in  city  charter  that  cost  of 
construction  of  street  be  imposed  on  adjacent  owner  with  exemption  for  future 
improvements  does  not  constitute  contract. 

—  Taxation  for  street  Improvements. 

Cited  in  Hayden  v.  Atlanta,  70  Ga.  817,  upholding  statute  authorizing  munic- 
ipality to  improve  streets  assessing  cost  on  adjoining  landowners  in  proportion 
to  frontage;  Richardson  v.  Mehler,  111  Ky.  408,  63  S.  W.  957,  upholding  legis- 
lative right  to  impose  assessment  on  adjacent  landowners  for  cost  of  street's 
improvement;  Owensboro  v.  Sweeney,  129  Ky.  607,  130  A.  S.  R.  477,  18  L.R.A. 
(N.S.)  181,  111  S.  W.  364,  holding  that  special  taxes  cannot  be  levied  unless 
property  charged  receives  corresponding  benefit. 

Cited  in  reference  note  in  14  A.  R.  443,  on  municipal  corporation's  power  to 
compel  repavement  of  streets. 

Cited  in  notes  in  6  L.R.A.  803,  on  reassessment  of  special  assessment  for  local 
improvement;  8  L.R.A.  371,  on  assessment  of  taxes  for  repaving;  35  L.R.A.  59, 
on  power  to  create  liability  of  property  to  pay  local  improvement  assessments. 

S  AM.  REP.  814,  DUKER  v.  FRANZ,   7  BUSH,  278. 
Effect  of  alteration  of  written  Instrument. 

Cited  in  Phcenix  Ins.  Co.  v.  McKernan,  100  Ky.  97,  37  S.  W.  490,  holding  in- 
surance contract  void  where  phrase,  this  policy  of  insurance  includes  shelving 
counters  and  drawers,  was  added  after  loss,  without  insurer's  consent. 

Cited  in  notes  in  10  A.  D.  271,  on  what  are  immaterial  alterations  of  instru- 
Am.  Rep.  Vol.  XIII.— 60. 


Digitized  by 


Google 


S  AM.  EEP.]  NOTBS  ON  AMERICAN  REPORTS.  S46 

ments;  6  E.  R.  G.  616,  on  alteration  of  written  instrument  as  discharge  from 
liability  under  the  contract. 

—  Of  note  generally. 

Cited  in  Ryan  v.  First  Nat  Bank,  148  HI  349,  35  N.  £.  1120,  holding  thai 
when  guarantor  of  note  wrote  his  name  below  maker's  signature  but  subsequently 
after  delivery  caused  its  erasure  as  such  maker,  there  was  no  alteration ;  Osborn 
V.  Hall,  160  Ind.  153,  66  N.  E.  457,  holding  alteration  of  rate  of  interest  in 
note  so  as  to  correspond  to  intention  of  parties  insufficient  to  vitiate  note; 
McClure  v.  Little,  15  UUh,  379,  62  A.  S.  R.  938,  49.Pac.  298,  holding  material 
alteration  of  note  by  adding  "semiannually"  after  words  "intent  payable''  made 
in  good  faith,  insufficient  to  vitiate  note;  Busjahn  v.  McLean,  3  Ind.  App.  281, 
29  N.  E.  494,  holding  alteration  of  note  by  changing  amount  to  correspond  U> 
intention  of  parties  insufficient  to  vitiate  note. 

Cited  in  notes  in  7  A.  R.  669,  on  effect  of  alteration  of  promissory  note;  17 
A.  R.  102;  4  L.R.A.  197,  on  materiality  of  alterations  of  negotiable  instruments; 
35  L.R.A.  467,  on  corrections  m  note  as  affecting  bona  fide  holders;  2  L.R.A.(NJB.> 
218,  on  insertion  of  interest  clause  in  note. 

—  Change  of  date  in  note. 

Cited  in  Tranter  v.  Hibbard,  108  Ky.  265,  56  S.  W.  169,  holding  insertion  of 
word  "fixed'*  after  figure  designating  date  of  maturity  of  note  after  execution 
and  delivery  immaterial  alteration;  Newman  v.  King,  54  Ohio  St.  273,  56  A. 
S.  R.  705,  35  L.R.A.  471,  43  N.  £.  683,  holding  that  alteration  of  date  of  note 
without  knowledge  or  consent  of  maker  renders  note  void;  Wallace  v.  Tice,  32 
Or.  283,  51  Pac.  733,  upholding  validity  of  note  when  date  was  changed  in  good 
faith  to  correspond  to  parties'  intention;  Taylor  v.  Taylor,  12  Lea,  714,  holding 
change  of  date  of  note  to  be  material  alteration  importing  fraud. 

Cited  in  reference  note  in  36  A.  S.  R.  130,  on  effect  of  altering  date  of  nego- 
tiable instrument. 
Effect  of  Intoxication  of  party  to  contract. 

Cited  in  notes  in  2  L.R.A.(N.S.)  667,  on  how  far  contract  is  invalidated  by 
intoxication;  54  L.R.A.  442,  on  degree  of  intoxication  as  affecting  validity  of 
contract  made  with  intoxicated  person. 

S  AM.  RBP.  SI 6,  PATNB  T.  ABLE,   7  BUSH,  S44. 
Rlgtit  to  attack  bankrupt's  discharge. 

Cited  in  Smith  v.  Ramsey,  27  Ohio  St.  339,  denying  right  to  collaterally  im- 
peach discharge  of  bankrupt  for  fraud. 

Cited  in  reference  note  in  28  A.  R.  677,  on  right  to  attack  discharge  in  bank- 
ruptcy collaterally. 
«For  neglect  to  schedule  creditor  or  liis  failure  to  receiTe  notice. 

Cited  in  Re  Archenbrown,  8  Nat.  Bankr.  Reg.  429,  Fed.  Cas.  No.  504,  holding 
failure  of  creditor  to  receive  notice  of  bankruptcy  proceedings  insufficient  to 
entitle  his  suing  bankrupt  at  law  pending  application  for  discharge;  Lamb  v. 
Brown,  12  Nat.  Bankr.  Reg.  522,  Fed.  Cas.  No.  8,011,  holding  that  debt  is  barred 
by  discharge  in  bankruptcy  though  creditor's  name  was  not  placed  on  sch^ule 
and  he  received  no  notice  of  proceedings;  Thornton  v.  Hogan,  63  Mo.  143,  up- 
holding validity  of  bankrupt's  discharge  when  creditor  was  scheduled  but  did 
not  receive  notice  mailed  to  him;  Marshall*  v.  Sumner,  69  N.  H.  218.  47  A.  R. 
194,  denying  right  to  contest  validity  of  bankrupt's  discharge  in  state  court  on 
ground  that  creditor's  claim  was  omitted  from  schedule;  State,  Vandoren,  Prose- 
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entor,  t.  Raritan  Twp.  52  N.  J.  L.  321,  19  Atl.  610,  on  right  to  attack  yalidity  ol 
diaeharge  in  bankruptcy  on  ground  of  omission  of  creditor's  name  and  debt  from 
schedule. 

Bankrupt's   discharge   as  affecting   surety's   liability. 

Cited  in  note  in  14  L.R.A.(N.S.)  510,  as  to  when  discharge  of  principal  in 
bankruptcy  releases  surety  on  bond  in  attachment  proceedings. 

Distinguished  in  Dersch  y.  Walker,  121  Ky.  374,  89  S.  W.  233,  holding  that 
under  statute  providing  that  liability  of  surety,  etc.,  of  bankrupt  shall  not  be 
altered  by  discharge,  the  bankruptcy  of  the  lessee  will  not  discharge  parties  con- 
tracting to  pay  rent;  Slusher  v.  Hopkins,  124  Ky.  44,  97  S.  W.  1128,  holding 
that  sureties  on  appeal  bond  executed  as  stay  on  judgment  later  affirmed,  not 
discharged  by  dischiurge  of  principal  in  bond  as  bankrupt  after  such  affirmance. 
—  On  appeal  bond  or  undertaking. 

Cited  in  Martin  v.  Kilboum,  12  Heisk.  331,  holding  that  discharge  of  principal 
in  bankruptcy  releases  surety  on  bond  given  pending  appeal  from  judgment  in 
justice's  court;  Fisse  v.  Einstein,  5  Mo.  App.  78,  holding  bankrupt's  discharge 
insufficient  to  release  sureties  on  appeal  bond  in  suit  instituted  prior  to  pro- 
ceedings in  bankruptcy;  Knapp  v.  Anderson,  71  N.  Y.  406,  holding  bankrupt's 
discharge  pending  appeal  from  judgment,  insufficient  to  release  sureties  to  under- 
taking to  stay  execution  given  upon  appeal. 
Jurisdiction  of  state  court  In  proceeding  for  or  against  bankrupt. 

Cited  in  Re  Albrecht,  17  Nat.  Bankr.  Reg.  287,  Fed.  Cas.  No.  145,  holding 
lien  of  attaching  creditor  not  destroyed  by  discharge  of  garnishment  upon  debtor's 
execution  of  bond  and  delivery  of  money  to  third  party  as  security,  so  as  to  give 
debtor's  subsequent  assignee  in  bankruptcy  claim  to  money;  Second  Nat.  Bank 
V.  National  State  Bank,  10  Bush,  367,  upholding  jurisdiction  of  state  court  to 
subject  property  abandoned  by  assignee  in  bankruptcy  to  satisfaction  of  cred- 
itor's claims;  Burpee  v.  Sparhawk,  108  Mass.  Ill,  11  A.  R.  320,  denying  right  of 
creditor  fraudulently  omitted  from  schedule  who  applies  to  United  States  court 
to  anntd  bankrupt's  discharge,  to  afterwards  impeach  discharge  in  action  on 
debt  in  state  court;  Elliott  v.  Booth,  44  Tex.  180,  23  A.  R.  593,  holding  dis- 
charge in  bankruptcy  insufficient  to  release  lien  created  prior  to  proceedings 
in  bankruptcy;  Gibbs  v.  Logan,  22  W.  Va.  208,  holding  proceedings  in  bank- 
ruptcy insufficient  to  vacate  lien  of  attachment  acquired  more  than  four  months 
prior  to  commencement  of  bankruptcy  proceedings;  Brigham  v.  Clafiin,  31 
Wis.  607,  11  A.  R.  623,  denying  right  of  assignee  in  bankruptcy  to  sue  in 
state  court  to  recover  property  conveyed  by  bankrupt  as  preference  within 
statutory  period. 
Surety's  liability  on  Injunction  bond. 

Cited  in  Pugh  v.  White,  78  Ky.  210,  holding  sueties  on  injunction  bond  not 
discharged  where  petition  therefor  was  dismissed,  though  statute  continued  levy 
in  force  after  injunction  order  issued. 
Demands  dischargeable  under  Insolvency  laws. 

Cited  in  note  in  23  A.  D.  353,  on  demands  dischargeable  under  state  insolvent 
laws. 

8  AM.  REP.   S20,  ESTY  v.  CIjARK,    101   MASS.  S6, 
Who  are  Included  in  term  "relative." 

Cited  in  Re  Crane,  2  Cof.  Pio.  Dec.  Anno.  535,  holding  that  term  ''relation" 
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in  its  legal  sense  includes  only  relations  by  consanguinity;  Wapello  County  t. 
Eikelb^rg,  140  Iowa,  736,  117  N.  W.  978,  holding  husband  "relative"  of  wife 
in  the  generic  sense  of  term;  Kimball  v.  Story,  108  Mass.  382,  holding  step-^on 
not  a  relative  within  meaning  of  statute  against  lapsing  of  devisees;  Lavigne  v. 
Liguedes  Patriotes,  178  Mass.  25,  86  A.  S.  R.  460,  54  L.R.A.  814,  59  N.  E.  671, 
holding  illegitimate  child  not  a  relative  of  deceased  member  of  benefit  society 
within  meaning  of  statute  providing  for  payment  of  benefit  to  ''children,  relatives 
of,  or  persons  dependent  upon  such  member;"  Thompson  v.  Thornton,  197  Mass.. 
273,  83  N.  E.  880,  construing  provision  in  will  giving  residue  to  relatives  to 
mean  residue  to  be  given  to  those  who  would  take  under  statute  of  distribution. 
Cited  in  notes  in  13  L.R.A.  37,  defining  term  "relation;"  17  L.R.A.  296,  on 
who  may  elect  against  a  will  on  behalf  of  an  insane  widow. 

—  Persons  related  by  marriage. 

Cited  in  Re  Pfuelb,  48  Cal.  643,  Myrick  Prob.  Ct.  Rev.  (Cal.)  38,  holding  that 
word  "relation"  in  statute  providing  that  devise  to  relative  shall  not  lapse  by 
devisee's  death,  does  not  include  relatives  by  affinity;  Keniston  v.  Adams,  80 
Me.  290,  14  Atl.  203,  holding  that  husband  is  not  relative  of  wife  within  meaning 
of  statutes  against  lapsing  of  devises;  Elliott  v.  Fessenden,  83  Me.  197,  13  Ii.R.A. 
37,  22  Atl.  115,  holding  that  word  "relative"  in  statute  against  lapsing  of  devisees 
does  not  include  relative  by  marriage;  Wilkins  v.  Ordway,  69  N.  H.  378,  47  A. 
R.  215,  holding  bequest  to  heirs  of  deceased  wife  not  to  include  surviving  bus- 
band;  Supreme  Council,  C.  F.  v.  Bennett,  47  N.  J.  Eq.  39,  19  Atl.  785,  holding 
phrases  "related  to"  and  "relation"  to  include  only  relation  by  blood;  Bennett  v. 
Van  Riper,  47  N.  J.  Eq.  563,  24  A.  S.  R.  416,  14  L.R.A.  342,  22  Atl.  1055,  holding 
that  under  provision  in  benefit  fund  law  designating  persons  related  to  member, 
as  those  entitled  to  draw  certain  amount,  relation  by  afiinity  may  draw;  Com. 
V.  Metz,  17  Pa.  Co.  Ct.  541,  6  Pa.  Dist.  R.  301,  2  Daughin  Co.  Rep.  361,  holding 
former  husband  of  woman's  deceased  cousin  not  to  be  relative  by  marriage  to 
enable  him  to  apply  for  commission  de  lunatica  inquirenda;  Mattison  v.  Sover- 
eign Camp  W.  W.  25  Tex.  Civ.  App.  214,  60  S.  W.  897,  holding  that  under 
certificate  in  mutual  benefit  order  providing  for  pa3rment  to  next  living  relative 
if  beneficiary  named  be  dead,  wife  of  member  is  deemed  relative;  Cleaver  v. 
Cleaver,  39  Wis.  96,  "20  A.  R.  30;  Sackman  v.  Cumpbell,  10  Wash.  533,  39  Pac 
145, — holding  wife  not  a  relative  of  her  husband  within  meaning  of  statute 
against  lapsing  of  devisees. 

Cited  in  notes  in  79  A.  S.  R.  205;  11  L.R.A.  630;  14  L.R.A.  342,— on  who  are 
relatives  or  relations  by  affinity. 

Distinguished  in  Tepper  v.  Supreme  Council  of  R.  A.  61  N.  J.  Eq.  638,  88  A. 
S.  R.  449,  47  Atl.  460   (reversing  69  N.  J.  Eq.  321,  46  Atl.  Ill),  holding  that 
under  a  statute  providing  for  the  organization  of  beneficial  societies  the  word 
"relatives"  includes  relatives  by  marriage. 
Who  are  survlTors. 

Cited  in  Rivenett  v.  Bourquin,  63  Mich.  10,   18  N.  W.  537,  holding  where 
testator  willed  estate  to  four  children  with  provision  that  upon  death  of  any 
before  testator,  her  estate  should  be  divided  among  survivors  or  legal  representa- 
tives, that  children  of  daughter  dying  before  testator  took  her  share. 
Lapse   of   testamentary   gifts. 

Cited  in  note  in  25  E.  R.  C.  554,  on  lapse  of  testamentary  gifts. 
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S   AM.  REP.   S22,   MONUMENT  NAT.  BANK  T.   GliOBE  WORKS,    101 

MASS.  57. 
lilabilUy  on  bills  and  notes. 

Cited  in  note  in  1  A.  S.  R.  13G,  on  defenses  available  to  acceptor  of  negotiable 
paper. 
•»  lilabllitj  of  partnership  on  accommodation  paper. 

Cited  in  Re  Troy  &  C.  Shirt  Co.  136  Fed.  420,  holding  accommodation  note 
enforceable  against  firm  where  bank  discounted  note  upon  representation  that 
it  was  for  firm  debt  and  nothing  on  its  face  showed  contrary;  Armstrong  v. 
Stearns,  156  Mich.  597,  121  N.  W.  312,  holding  accommodation  notes  issued  by 
one  manager  through  long  course  of  dealing,  valid  in  hands  of  purchasers  in 
good  faith. 

—  liiabillty  of  deceased  maker's  estate  on  accommodation  paper. 
Cited  in  Clark  v.  Thayer,  105  Mass.  216,  7  A.  R.  511,  sustaining  recovery  by 

bona  fide  holder  of  note  against  estate  of  deceased  maker,  holder  not  knowing  it 
was  accommodation  note. 

—  Of  corporations  generally. 

Cited  in  Kelley  v.  Newburyport  A  A.  Horse  R.  Co.  141  Mass.  496,  6  N.  E.  745, 
holding  railroad  corporation  liable  on  notes,  notwithstanding  statute  prohibiting 
building  road  until  certificate  is  filed  stating  that  50%  of  par  value  is  paid,  and 
such  amount  is  not  in  fact  paid;  Merchants'  Nat.  Bank  v.  Citizens*  Gaslight  Co. 
159  Mass.  505,  38  A.  S.  R.  453,  34  N.  E.  1083,  sustaining  recovery  on  corporation 
note,  signed  by  treasurer  where  corporation  is  not  forbidden  to  make  notes; 
Kneeland  v.  Braintree  Street  R.  Co.  167  Mass.  161,  45  N.  E.  86,  holding  liable, 
corporation  giving  note  pursuant  to  vote  of  board  of  directors;  Davenport  v. 
Stone,  104  Mich.  621,  63  A.  S.  R.  467,  62  N.  W.  722,  holding  bank  liable  on  note 
rediscounted  by  cashier  who  had  entire  management  of  bank;  Auerbach  v.  Le 
Sueur  Mill  Co.  28  Minn.  291,  41  A.  R.  285,  9  N.  W.  799,  holding  corporation  with 
power  to  make  note  to  certain  amount  liable  on  note,  although  exceeding  stat- 
utory limit. 

Cited  in  note  in  137  Am.  St.  Rep.  355,  on  estoppel  of  county  or  municipal 
corporation  to  contest  illegal  claims  or  expenditures. 

Distinguished  in  Rich  v.  Errol,  51  N.  H.  350,  denying  presimiption  that  cor- 
porate note  was  issued  for  authorized  purpose,  where  not  issued  by  authority  of 
corporation. 

—  Of  corporations  on  accommodation  paper  .generally. 

Cited  in  Tod  v.  Kentucky  Union  Land  Co.  67  Fed.  47,  on  liability  of  corpora- 
tion on  its  accommodation  paper  in  hands  of  bona  fide  holder;  Grommes  v. 
Sullivan,  43  L.R.A.  419,  26  C.  C.  A.  320,  53  U.  S.  App.  359,  81  Fed.  47,  holding 
corporation  liable  on  bill  of  exchange  accepted  by  vice-president,  it  having  im- 
plied power  ordinarily  to  execute  negotiable  pa'per;  Dexter  Sav.  Bank  v.  Friend, 
90  Fed.  703,  holding  corporation  liable  on  accommodation  paper,  to  bona  fido 
holder,  without  notice  thereof;  Florence  R.  &  Improv.  Co.  v.  Chase  Nat.  Bank, 
106  Ala.  364,  17  So.  720;  National  Bank  v.  Young,  41  N.  J.  Eq.  631,  7  Atl.  488, 
holding  corporation  liable  on  note  to  bona  fide  holder  without  notice  that  cor- 
poration was  an  accommodation  maker;  H.  Scherer  ft  Co.  v.  Everest,  94  C.  C. 
A.  346,  168  Fed.  822,  holding  ultra  vires  no  defense  to  action  against  corpora- 
tion or  accommodation  paper  held  for  value. 

Cited  in  note  in  31  A.  S.  R.  754,  on  execution  or  indorsement  of  accommo-' 
dation  paper  by  corporations. 
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Distinguished  in  Mossier  v.  Jacobs,  66  111.  App.  571,  denying  recovery  on  note 
executed  by  corporation  to  holder  knowing  same  to  be  for  accommodatioa. 
•»Of  corporations  as  Indorsers  of  accommodation  paper. 

Cited  in  Lyon,  P.  &  Co.  v.  First  Nat.  Bank,  29  C.  C.  A.  46,  66  U.  S.  App.  747, 
86  Fed.  120;  Park  Hotel  Co.  v.  Fourth  Nat.  Bank,  30  C.  C.  A.  409,  68  U.  S. 
App.  674,  86  Fed.  742,  holding  accommodation  endorsement  by  corporation  ultra 
vires;  Ex  parte  Estabrook,  2  Low.  Dec.  547,  Fed.  Cas.  No.  4,534;  Willard  v.  Crook, 
21  App.  D.  C.  237,  holding  corporation  liable  on  note  to  bona  fide  holder  without 
notice  that  corporation  indorsed  for  accommodation;  Lafayette  Sav.  Bank  v.  St. 
Louis  Stoneware  Co.  4  Mo.  App.  276,  sustaining  recovery  against  corporation  on 
accommodation  indorsement  in  absence  of  knowledge  of  accommodation  in  bona 
fide  holder;  Fox  v.  Rural  Home  Co.  90  Hun,  365,  35  N.  Y.  Supp.  896,  denying  re- 
covery from  corporation,  indorsing  note  for  accommodation;  National  Park  Bank 
V.  German- American  Mut.  Warehousing  Secur.  Co.  116  N.  Y.  281,  5  L.RJL  678,  22 
N.  E.  667,  denying  recovery  on  corporation's  note  endorsed  by  president  as  ae- 
commondation  holder  having  implied  notice  thereof;  Willard  v.  Crook,  21  App. 

D.  C.  237,  holding  corporation  liable  on  accommodation  indorsement  when  party 
taking  note  took  it  in  good  faith  on  strength  of  such  indorsement;  J.  G.  Brill 
Co.  V.  Norton  ft  T.  Street  R,  Co.   189  Mass.  431,  2  L.R.A.(N.S.)    626,  76  N. 

E.  1090,  holding  accommodation  indorsement  by  corporation  unenforceable  by 
party  taking  with  notice;  First  Nat.  Bank  v.  Darlington,  26  Pa.  Super.  Ct.  438, 
holding  loan  association  liable  on  accommodation  indorsement  in  absence  of 
proof  that  debt  was  not  within  legitimate  objects  of  its  creation. 

Distinguished  in  Usher  v.  Raymond  Skate  Co.   163  Mass.  1,  39  N.   E.  416, 
denying  liability  of  corporation  on  accommodation  endorsement  of  note  by  treas- 
urer, want  of  authority  being  kiiown  to  holders. 
lilabillty  of  corporations. 

Cited  in  Ramsden  v.  Boston  k  A.  R.  Co.  104  Mass.  117,  6  A.  R.  200,  holding 
railroad  corporation  liable  for  assault  of  conductor  on  passenger  in  attempting 
to  seize  property  for  payment  of  fare;  Nims  v.  Mt.  Hermon  Boys'  School,  160 
Mass.  177,  22  L.R.A.  364,  35  N.  E.  776,  holding  educational  corporation  liable  in 
tort  for  injuries  to  passenger  on  ferry  maintained  by  it,  ultra  vires;  Fogg  v. 
Supreme  Lodge  U.  O.  G.  L.  166  Mass.  431,  31  N.  E.  289,  holding  one  taking  out 
policy  with  insurance  company  employing  paid  agents  contrary  to  statute  not  in 
pari  delicto  with  the  company  where  such  fact  was  known  only  to  the  company. 

Cited  in  notes  in  11  L.R.A.  847,  on  rights  of  bona  fide  holders  of  negotiable 
securities  issued  by  corporation;  37  L.  ed.  U.  S.  100,  as  to  when  railroad  or 
other  corporations  are  liable  for  punitive  or  exemplary  damages. 
Ultra  vires  contracts  of  corporations. 

Distinguished  in  Davis  v.  Old  Colony  R.  Co.  131  Mass.  268,  41  A.  R.  221,  hold- 
ing  ultra   vires,   subscriptions   l:^   railroad    and   other   corporations,    to    stand 
deficiencies  in  receipts  from  musical  festival. 
—  Validity  of. 

Cited  in  National  Home  Bldg.  &  L.  Asso.  v.  Home  Sav.  Bank,  181  HI.  35.  73 
A.  S.  R.  245,  64  L.R.A.  399,  64  N.  E.  619,  holding  that  contract  by  loan  associ- 
ation for  purchase  of  realty  in  which  it  has  no  interest  is  void  and  parties  are 
chargeable  with  notice  of  such  fact;  Durkee  v.  People,  63  HI.  App.  396,  affirmed 
166  111.  364,  46  A.  S.  R.  340,  40  N.  E.  626,  holding  void,  ultra  vires  contract 
of  corporation  purporting  to  give  bond-holders  right  to  vote  at  stock  holders* 
meetings. 
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'—Ultra  Tires  as  defense. 

Cited  in  Ossipee  Hosiery  &  Woolen  Mfg.  Co.  v.  Canney,  54  N.  H.  295,  holding 
eontracting  of  debts  by  corporation  in  excess  of  statutory  limit,  no  defense  as 
against  bona  fide  creditors;  Boyce  v.  Montauk  Gas  Coal  Co.  37  W^  Va.  73,  16 
S.  E.  501,  denying  defense  of  ultra  vires  to  corporation  on  mortgage,  stockhold- 
ers not  raising  such  question. 

Cited  in  notes  in  70  A.  S.  R.  158,  on  doctrine  of  ultra  Tires  in  relation  to 
eontracts  of  private  corporations;  70  A.  S.  R.  177,  178,  on  duty  of  persons  deal- 
ing with  corporations  to  know  scope  of  their  powers;  20  L.R^.  770,  on  estoppel 
<of  corporation  to  set  up  plea  of  ultra  vires;  35  L.  ed.  U.  S.  55,  58,  on  ultra  vires 
acts  of  corporations. 

Distinguished  in  Bailey  v.  Methodist  Episcopal  Church,  71  Me.  472,*  sustain- 
itg  defense  of  ultra  vires  by  church  corporation  against  contract  for  building 
materials. 
Power  of  corporations. 

Cited  in  Hays  v.  Gallon  Gaslight  t,  Coal  Co.  20  Ohio  St.  330,  sustsining 
power  of  corporation  with  power  to  borrow  money,  to  evidence  said  debt  by 
note,  bond  or  mortgage;  Savannah  A  M.  R.  Co.  v.  Lancaster,  62  Ala.  555,  sus- 
taining power  of  railroad  corporation  to  borrow  money  for  construction,  and  to 
give  mortgage  as  security  therefor. 
—  To  guarantee  bonds. 

Cited  in  Louisville  Trust  Co.  v.  Louisville,  N.  A.  &  Q  R.  Co.  22  C.  C.  A.  378, 
43  U.  S.  App.  550,  75  Fed.  433,  sustaining  power  of  railroad  corporation,  au- 
thorized to  guaranty  bonds  of  railroad  company  to  the  continuation  .of  one 
already  leased;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Fletcher,  35  Kan.  -236,  10  Pac. 
^96,  sustaining  power  of  railroad  corporation  to  guarantee  under  statute  bonds 
of  other  railroad  being  constructed  to  connect  with  it. 
"Position  held  by  courts  toward  corporations. 

Cited  in  Louisville  Trust  Co.  v.  Louisville,  N.  A.  A  C.  R.  Co.  22  C.  C.  A. 
^78,  43  U.  S.  App.  550,  75  Fed.  433,  to  point  that  courts  of  United  States  are 
not  so  stringent  as  English  courts  against  those  dealing  with  corporations. 

•S  AM.  REP.  S25,  STBVENS  v.  BtECHANICS'  SAV.  BANK,  101  MASS. 

109. 
night  of  assignee  In  bankruptcy  to  recover  property. 

Cited  in  Taylor  v.  Irwin,  20  Fed.  615,  holding  assignee's  right  to  recover 
l>ankrupt's  property  barred  after  lapse  of  six  years  from  time  when  cause  ac- 
crued, in  absence  of  fraud;  Elmore  v.  Symonds,  183  Mass.  321,  67  N.  E.  314, 
-upholding  right  of  bankrupt's  assignee  to  recover  rents  from  defendant  received 
oinder  oral  agreement  with  bankrupt  made  prior  to  proceedings. 
Sufflciencj  of  notice  of  bankruptcy  proceedings. 

Cited  in  Wiley  v.  Pavey,  61  Ind.  457,  28  A.  R.  677,  holding  publication  of 
notice  of  bankruptcy  proceedings  to  all  whom  it  may  concern  sufficient  to  give 
jurisdiction  over  creditors  whether  named  in  schedule  or  not;  Burpee  v.  Spar- 
liawk,  108  Mass.  Ill,  11  A.  R.  320,  denying  right  of  creditor  fraudulently  omit- 
ted from  schedule  who  applies  to  Federal  court  to  annul  bankrupt's  discharge, 
to  later  impeach  discharge  in  state  court;  Palmer  v.  Jordan,  163  Mass.  350, 
40  N.  E.  110,  holding  by  publication,  the  bankrupt's  property  is  placed  in  cus- 
^tody  of  law;  Fuller  v.  Pease,  144  Mass.  390,  11  N.  E.  694,  holding  creditor 
tieund  by  public  notice  of  bankruptcy  proceedings;    Hough  v.   North  Adams, 
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196  Mass.  290,  82  N.  £.  46,  holding  adjudication  and  appointment  constructive 
notice  of  transfer  of  title  of  bankrupt's  property  to  trustees;  Thornton  v.  Ho- 
gan,  63  Mo.  143,  holding  discharge  in  bankruptcy  valid  though  by  mistake 
creditor  failed  to  receive  personal  notice,  general  notice  having  been  published; 
Smith  V.  Kinney,  6  Neb.  447,  upholding  discharge  though  personal  notice  of 
proceedings  was  not  received;  Thomas  v.  Jones,  39  Wis.  124,  holding  failure  of 
creditor  to  receive  personal  notice  of  bankruptcy  proceedings  insufficient  to 
avoid  discharge. 

Cited  in  reference  note  in  3  A.  R.  577,  on  effect  of  payment  of  debt  to  bank* 
rupt  without  notice  of  bankruptcy. 

Federal  and  state  Jurisdiction  of  suits  InvolTlng  violation  of  Federal 
laws. 

Cited  in  Ammidown  v.  Freeland,  101  Mass.  303,  3  A.  R.  359,  upholding  suit 
in  state  court  to  recover  duties   imposed  by  Federal  statutes  on   articles   de- 
livered after  its  enactment  under  contract  made  prior  to  such  enactment. 
•»  Bankruptcy  laws. 

Cited  in  Sherwood  v.  Burns,  58  Ind.  502,  holding  that  under  the  United 
States  Revised  Statutes  state  courts  have  no  jurisdiction  of  action  by  bank- 
rupt's assignee  to  recover  claim  due  bankrupt's  estate,  exceeding  $500;  Gilbert 
V.  Priest,  65  Barb.  444,  14  Abb.  Pr.  N.  S.  165  (reversing  63  Barb.  339),  hold- 
ing that  state  court  has  no  jurisdiction  of  suit  to  set  aside  conveyance  in  fraud 
of  bankrupt  law;  Brigham  v.  Claflin,  31  Wis.  607,  11  A.  R.  623,  holding  that 
federal  courts  have  exclusive  jurisdiction  of  all  proceedings  under  federal 
bankruptcy  law;   Payson  v.  Dietz,  2  Dill.  504,  Fed.  Cas.  No.  10,861,  30  Phila. 

L*g.  Int.  313;  Gindrat  v.  Dane,  4  Cliff.  260,  Fed.  Cas.  No.  5,455, holding  that 

federal  circuit  court  has  jurisdiction  of  suit  in  equity  by  assignee  of  bank- 
rupt in  one  state  against  citizen  of  another  state;  Rison  v.  Powell,  28  Ark. 
427;  Isett  v.  Stuart,  80  111.  404,  22  A.  R.  194, — upholding  suit  in  state  court 
by  assignee  in  bankruptcy  to  set  aside  bankrupt's  fraudulent  conveyance;  Wool- 
dridge  v.  Rickert,  33  La.  Ann.  234;  Atwood  v.  Williams,  40  Md.  409;  Mayhew 
V.  Pentecost,  129  Mass,  332;  Russell  v.  Owen,  61  Mo.  185;  Gilbert  v.  Craw- 
ford, 46  How.  Pr.  222;  Cook  v.  Whipple,  55  N.  Y.  150,  14  A.  R.  202,— uphold- 
ing suit  in  state  court  by  bankrupt's  assignee  to  recover  claim  due  estate;  Claf- 
lin V.  Houseman,  93  U.  S.  130,  23  L.  ed.  833,  holding  that  state  courts  have 
concurrent  jurisdiction  with  United  States  courts  of  actions  and  suits  in  which 
a  bankrupt  or  assignee  is  party;  Tinker  v.  Van  Dyke,  1  Flipp.  521,  Fed.  Cas. 
No.  14,058,  on  rights  of  state  courts,  in  suit  by  assignee  in  bankruptcy  to  re- 
cover unlawful  preferences;  Piatt  v.  Jones,  96  N.  Y.  24,  on  jurisdiction  of  state 
court  in  suit  by  assignee  in  bankruptcy. 

Cited  in  note  in  48  L.R.A.  36,  on  administration  of  Federal  laws  in  state 
courts  in  actions  by  and  against  assignee  in  bankruptcy. 

S  AM.  REP.  327,  SAMPSON  v.  SHAW,   101  MASS.  145. 
Illegality  of  contract. 

Cited  in  Davenger  v.  Everett,  7  Legal  Gaz.  222,  allowing  recovery  back  of 
money  paid  on  note  given  as  consideration  of  securing  freedom  from  punish- 
ment for  crime. 

Cited  in  note  in  115  A.  S.  R.  409,  on  effect  of  illegal  purpose  of  partner- 
ship. 
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—  Contracts  for  future  delivery  and  to  create  monopolies. 

Cited  in  Third  Nat.  Bank  v.  Harrison,  3  McCrary,  316,  10  Fed.  243,  uphold- 
ing validity  of  notes  in  hands  of  bona  fide  holder,  though  given  for  balance 
on  "option  deal;"  Cunningham  v.  National  Bank,  71  Ga.  400,  51  A.  R.  266,. 
denying  validity  of  contracts  for  purchase  and  •sale  of  cotton  futures;  Samuels 
V.  Oliver,  130  111.  73,  22  N.  E.  499,  denying  validity  of  contract  to  corner 
wheat;  Whitesides  v.  Hunt,  97  Ind.  191,  49  A.  R.  441,  denying  validity  of 
contract  to  purchase  wheat  to  be  delivered  in  future  with  mutual  understand- 
ing that  property  shall  not  be  delivered;  Sawyer  v.  Taggart,  14  Bush.  727,  up- 
holding validity  of  contract  to  purchase  goods  for  future  delivery  though  pur- 
chaser intends  selling  prior  to  time  of  delivery;  Love  v.  Harvey,  114  Mass.  80, 
holding  all  wagers  void;  Rice  v.  Winslow,  182  Mass.  273,  65  N.  E.  366,  denying 
validity  of  note  given  to  secure  margin  accounts  on  wagering  contracts;  Texas 
Standard  Oil  Co.  v.  Adoue,  83  Tex.  650,  29  A.  S.  R.  690,  15  L.R.A.  598,  19  S. 
W.  274,  denying  validity  of  contract  to  combine  and  establish  arbitrary  prices 
not  in  accordance  with  law  of  supply  which  agreement  injures  public. 

Cited  in  note  in  3  L.R.A.  784,  on  executory  contracts  for  sale  of  corporate 
stock;   23  L.R.A.(N.S.)   479,  on  accounting  between  members  of  illegal  or  void 
partnership,  or  one  engaged  in  illegal  business. 
Dealing  in  futures  as  gambling. 

Cited  in  Anderson  v.  State,  2  Ga.  App.  1,  58  S.  E.  401,  holding  buying  and 
selling  of  futures  to  be  gambling. 
Legality  of  wafers. 

Cited  in  notes  in  1  A.  S.  R.  759,  on  invalidity  of  wagering  contracts  for  sale; 
18  L.R.A.  860,  on  legality  of  wagers. 
Liability  of  partners. 

Cited  in  notes  in  68  A.  D.  762,  on  effect  of  death  of  one  joint  contractor,  upon 
his  liability;   43  A.   S.  R.  367,  on  rights  of  partnership  creditors  to  separate 
property  of  partner  in  equitable  proceedings. 
Right  to  summon  executor  of  Joint  contractor  dylnc  pending  salt. 

Cited  in  New  Haven  &.  N.  Co.  v.  Hayden,  119  Mass.  361,  holding  that  execu- 
tor of  joint  signer  of  contract  who  dies  pending  joint  suit  cannot  be  summoned 
to  defend  action. 

Suit  by  association  created  for  illegal  purpose  in  name  of  association. 

Cited  in  Jackson  v.  Akron  Brick  Asso.  53  Ohio  St.  303,  53  A.  S.  R.  637,  35 
L.R.A.  287,  41  N.  E.  257,  holding  that  association  formed  for  illegal  purpose 
cannot  sue  in  name  adopted  for  transaction  of  business. 
Right  to  take  advantage  of  Illegality  in  contract. 

Cited  in  Horton  v.  Buffinton,  105  Mass.  399,  holding  wagon  not  liable  to  at- 
tachment in  hands  of  subsequent  purchaser  on  debt  of  original  vendor  though 
such  vendor  sold  it  on  Sunday;  Souhegan  Nat.  Bank  v.  Wallace,  61  N.  H.  24,. 
denying  right  of  agent  having  principal's  money  to  keep  same  on  ground  that 
it  was  furnished  for  illegal  purpose. 

Cited  in  note  in  13  L.R.A.  (N.S.)  268,  on  right  of  principal  who  has  placed 
money  in  hands  of  agent  for  illegal  purpose  to  compel  its  return. 

—  When  not  pleaded. 

Cited  in  Jefferson  v.  Burhans,  29  C.  C.  A.  481,  58  -U.  S.  App.  586,  85  Fed. 
949,  holding  that  advaijtage  of  illegality  of  contract  cannot  be  taketi  without 
pleading  same,  except  where  in  proof  thereof  its  illegality  is  disclosed;  Minne- 
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sota  Sandstone  Co.  t.  Clark,  35  Wash.  460,  77  Pac.  803,  denying  admissibilitj 
of  evidence  of  oral  agreement  to  vary  written  agreement  to  pay  freight  on 
ground  of  illegality  of  contract  when  illegality  is  not  pleaded. 

S  AM.  REP.  SSI,  OHAMBEaUiAIN  T.  BRADIiEHT,  101  MASS.  188. 
Copy  of  record  as  erldence. 

Cited  in  Standard  Elevator  Co.  y.  Crane  Elevator  Co.  22  C.  C.  A.  549,  46 
U.  S.  App.  549,  76  Fed.  767,  holding  certified  copy  of  patent-office  record  of 
assignment  of  patent,  prima  facie  proof  of  assignment;  New  England  Wiring  & 
Constr.  Co.  v.  Farmington  Electric  Light  &  P.  Co.  84  Me.  284,  24  Atl.  848, 
holding  that  copy  of  deed  merely  proves  itself;  Chase  v.  Caryl,  57  N.  J.  L. 
545,  31  Atl.  1024,  upholding  admissibility  of  record  of  mortgage  made  and 
recorded  in  New  York  under  recording  acts,  in  courts  of  New  Jersey. 

Cited  in  reference  note  in  8  A.  S.  R.  118,  on  admissibility  of  certified  eopy 
of  deed' as  evidence. 
Description  In  deeds. 

Cited  in  notes  in  4  L.R.A.  425,  on  descriptions  in  deeds;    13  L.RJL   142, 
as  to  when  map  is  controlling  in  description  of  deed. 
Judgment  aa  erldence. 

Cited  in  McPherson  v.  Julius,  17  S.  D.  98,  95  N.  W.  428,  denying  admissibility 
of  judgment  between  third  parties  as  to  location  of  lode,  adjacent  as  evidence 
in  suit  involving  mining  claims. 
Presumption  of  power  to  aflix  corporate  seal. 

Cited  in  Hoopes  v.  Auburn  Waterworks  Co.  37  Hun,  568,  holding  that  power 
to  execute  deed  and  affix  corporate  seal  will  be  presumed. 

S  AM.  REP.  SSS,  WOBURX  t.  HENSHAW,  101  MASS.   19S. 
Daty  to  repair  bridge  rendered   necessary  by  private  use  of  road  or 
canal. 

Cited  in  Allen  County  v.  Ft.  Wayne  Water  Power  Co.  17  Ind.  App.  36,  46 
N.  E.  36,  holding  canal  company  liable  for  repairs  on  bridge  when  canal  was  du$^ 
across  highway;  Lock  &  Canals  v.  Lowell  Horse  R.  Corp.  109  Mass.  221,  hold- 
ing that  where  railroad  is  liable  for  repairs  to  bridges  occupied  by  it  in  city,  it 
must  repair  bridge  occupied  by  its  tracks  over  canal,  which  as  to  city  canal 
owner  must  repair;  Middlefield  v.  Church  Mills  Knitting  Co.  160  Mass.  267,  35 
N.  E.  780,  upholding  recovery  of  cost  of  repairs  to  bridge  made  by  town  be- 
cause of  defendant's  refusal  but  who  is  bound  to  repair  same;  Chesapeake  &  O.  R. 
Co.  y.  Jennings,  98  Va.  70,  34  S.  E.  986,  upholding  liability  of  company  for  fail- 
ure to  repair  bridge  rendered  necessary  by  their  private  use  of  surrounding 
land;  West  Bend  v.  Mann,  59  Wis.  69,  17  N.  W.  972,  holding  that  the  owner  of 
a  raceway  cut  across  highway  must  keep  necessary  bridge  in  repair. 

Cited  in  note  in  61  L.RA..  876,  on  repair  and  improvement  of  canal;  31  L.R.A. 
(N.S.)  246,  on  duty  to  maintain  bridge  over  race  intersecting  highway. 
Duty  of  adjacent  owner  to  repair  sidewalk. 

Cited  in  reference  note  in  85  A.  D.  738,  on  liability  of  lessor  and  landlord  for 
injury  through  failure  to  repair  sidewalk. 

Distinguished  in  Keokuk  v.  Independent  Dist.  58  Iowa,  352,  36  A.  R.  226,  5 
N.  W.  503,  holding  owner  of  property  adjacent  sidewalk  not  liable  for  its  de- 
fective condition. 
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Cross-examination  of  party  becoming:  witness. 

Cited  in  Bigler  v.  Reyher,  43  Ind.  112,  holding  that  client  testifying  in  chief 
cannot  be  cross-examined  on  communication  to  attorney;  Thomas  v.  State,  103 
Ind.  419,  2  N.  E.  808,  holding  that  where  defendant  testifies  denying  charge,  ho 
may  be  cross-examined  on  all  facts  relevant  to  issue;  Com.  v.  Nichols,  114  Mass. 
285,  19  A.  R.  346,  holding  that  where  person  charged  with  adultery  becomes  wit- 
ness he  may  be  cross-examined  on  matter  relevant  to  issue;  Weinstein  v.  Reid, 
25  Mo.  App.  41,  holding  that  client  may  be  cross-examined  in  regard  to  private 
communications  with  attorney;  Duttenhofer  v.  State,  34  Ohio  St.  91,  32  A.  R. 
362,  holding  that  accused  becoming  witness  on  his  own  behalf  cannot  be  com- 
pelled on  cross-examination  to  disclose  confidential  communications  with  attor- 
ney; Youngs  V.  Youngs,  5  Redf.  505,  holding  that  where  party  on  cross-examina- 
tion refuses  to  answer  any  question  as  to  his  whereabouts  during  five  years  past, 
^  ground  of  self-incrimination,  he  cannot  be  compelled  to  answer;  State  ▼. 
Shockley,  29  Utah,  25,  110  A.  S.  R.  639,  80  Pac.  865,  on  right  to  cross-examine 
party  as  to  communications  between  himself  and  counsel. 

Cited  in  reference  notes  in  27  A.  R.  142,  on  cross-examination  involving  con- 
fidential communications;  1  A.  S.  R.  571,  on  necessity  of  party  offering  himself 
as  witness  answering  on  cross-examination  questions  as  to  conversation  with 
emmsel. 

Cited  in  notes  in  27  A.  R.  141,  on  cross-examination  involving  crimination; 
15  L.R.A.  674,  on  cross-examination  of  defendant  in  criminal  cases. 
Privileged  ctiaracter  of  communications  to  attorney. 

Cited  in  Kelly  v.  Cummens,  143  Iowa,  148,  121  N.  W.  540,  holding  that  client 
waives  privilege  by  testifying  to  transactions  between  himself  and  his  counsel. 

Cited  in  notes  in  36  A.  R.  632,  on  communications  by  client  to  attorney  as  priv- 
ileged; 66  A.  S.  R.  242,  on  waiver  of  privilege  as  to  confidential  communications 
to  attorney. 

Proof  of  highway. 

Cited  in  Brigham  City  v.  Crawford,  20  Utah,  130,  57  Pac.  842,  holding  that 
highway  may  be  proved  without  producing  deeds  or  record  to  establish*  it. 
Recovery  over  by  mnniclpality  or  contractor  against  party  for  whose  acts 
it  is  responsible. 

Cited  in  Wabum  v.  Boston  &  L.  R.  Corp.  109  Mass.  283,  holding  railroad  re- 
sponsible to  town  for  damages  recovered  against  it  owing  to  its  negligence  in 
regard  to  highway;  Hoppaugh  v.  McGrath,  53  N.  J.  L.  81,  21  Atl.  106,  uphold- 
ing action  by  contractor  against  subcontractor  where  judgment  was  rendered 
against  contractor  for  injuries  caused  by  subcontractor's  negligence;  Seneca 
Palls  V.  Zalinski,  8  Hun,  571,  holding  that  municipality  may  recover  over  from 
party  obstructing  street  with  its  implied  consent,  amount  compelled  to  pay  fof 
party's  failure  to  guard  obstruction;  Brooklyn  v.  Brooklyn  City  R.  Co.  47  N. 
Y.  476,  7  A.  R.  469,  holding  that  a  municipality  may  recover  over  from  con- 
tractor where  municipality  has  paid  judgment  in  suit  for  damages  caused  by  con- 
tractor's negligence;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  19,  on  remedy  over 
against  contractor  for  breach  of  contract  where  trustees  are  held  liable  for  fall 
of  bridge  owing  to  his  fault. 

Cited  in  note,  in  111  A.  S.  R.  704,  on  right  of  action  over  against  wrong  doer, 
nnder  express  or  implied  contract. 
liiabllity  of  party  retaining  benefit  of  stock. 

Cited  in  Blue  Mountain  Forest  Asso.  v.  Borrows,  71  N.  H.  69,  51  Atl.  670, 


Digitized  by 


Google 


3  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  95« 

denying  right  of  party  retaining  and  enjoying  benefits  of  ownership  of  stock,  to 

escape  corresponding  obligations. 

Reserving:  flowase  rigrhts  as  creating:  servitude. 

Cited  in  Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  319,  29  L.R.A.  500,  41 
N.  E.  441,  holding  deed  of  mill  site,  providing  for  payment  of  one  fifth  of  flow- 
age  damages  caused  by  reservoir  dam,  to  grantor  and  assignee,  imposes  servitude 
as  to  such  flowage. 
Defenses  against  liability  on  mortgage. 

Cited  in  Allen  v.  Studebaker  Bros.  Mfg.  Co.  152  Ind.  406,  53  N.  E.  422,  deny- 
ing right  of  company  occupying  property  as  owners,  giving  mortgage  to  secure 
purchase  price  etc.,  to  avoid  payment  therefor  because  of  invalidity  of  deed. 

8   AM.   REP.    886,    CROCKER   T.   MARINE   NAT.   BANK,    101    UAS9. 

240. 
liocal  and  transitory  actions. 

Cited  in  note  in  22  A.  S.  R.  22,  on  local  and  transitory  actions. 
Jurisdiction  in  suits  against  national  banks. 

Cited  in  Cadle  v.  Tracy,  11  Blatchf.  101,  Fed.  Cas.  No.  2,279,  holding  national 
banks  created  under  act  of  Congress  of  1864,  cannot  be  sued  in  state  courts  ex- 
cept in  county  or  city  where  located;  First  Nat.  Bank  v.  Morgan,  132  U.  S. 
141,  33  L.  ed.  2S2,  10  Sup.  Ct.  Rep.  57,  holding  that  appearance  by  national 
banks  to  suit  in  state  court  in  another  county  or  city  waives  exemption;  Cen- 
tral Nat.  Bank  v.  Richland  Nat.  Bank,  52  How.  Pr.  136,  denying  right  to  issue 
attachment  against  national  bank  in  any  state  court  before  final  judgment; 
Holmes  v.  National  Bank,  18  S.  C.  31,  44  A.  R.  558,  upholding  right  to  sue  na- 
tional bank  of  another  state  in  state  court  of  South  Carolina  for  breach  of  con- 
tract; McCracken  v.  Covington  City  Nat.  Bank,  4  Fed.  602,  on  jurisdiction  of 
state  courts  in  suits  against  national  banking  associations. 

Cited  in  note  in  48  L.R.A.  35,  37,  on  administration  of  Federal  laws  in  state 
courts  in  actions  by  and  against  national  banks. 

Exclusive  Jurisdiction  of  federal  courts  In  suits  under  Federal  statute. 

Cited  in  Way  v.  Howe,  108  Mass.  502,  11  A.  R.  386,  holding  remedy  provided 
for  setting  aside  bankrupt's  discharge  as  provided  by  federal  statute,  to  be  ex- 
clusive; Calvin  v.  Huntley,  178  Mass.  29,  59  N.  E.  435,  holding  that  state  court 
has  jurisdiction  of  case  for  damages  for  breach  of  seaman's  contract  of  employ- 
ment brought  under  federal  statute. 

Cited  in  reference  note  in  49  A.  D.  359,  on  jurisdiction  of  state  courts  over 
suits  on  federal  questions. 

8  AM.  REP.  880,  GREEN  v.  HOLWAY,   101  MASS.  248. 
Effect  of  failure  to  place  revenue  stamp  on  Instrument. 

Cited  in  Works  v.  Hershey,  35  Iowa,  340;  Rowe  v.  Bowman,  183  Mass.  488, 
67  N.  E.  636;  Rheimstrom  v.  Cone,  26  Wis.  163,  7  A.  R.  48;  Redlich  v.  Doll,  54 
N.  Y.  234,  13  A.  R.  573, — holding  omission  of  revenue  stamp  from  note  without 
intent  to  defraud  insufficient  to  render  note  void;  Stirneman  v.  Smith,  30  Pittsb. 
L.  J.  N.  S.  417;  Fidelity  &  C.  Co.  v.  Phcenix  Mfg.  Co.  40  C.  C.  A.  614.  100  Fed. 
600, — holding  that  notary's  certificate  need  not  be  stamped  with  revenue  stamp, 
when  made  in  capacity  as  judicial  officer;  Trowbridge  v.  Addoms,  23  Colo.  518, 
48  Pac.  535;  Dowell  v.  Applegate,  7  Fed.  881, — holding  that  person  seeking  to 


Digitized  by 


Google 


^57  NOTES  ON  AMERICAN  REPORTS.  [333-339 

avoid  deed  because  not  duly  atsmped  must  prove  fraudulent  intent;  Moore  v. 
Quirk,  105  MaBS.  49,  7  A.  R.  499;  Wingert  v.  Zeigler,  31  Pittsb.  L.  J.  N.  S.  7,— 
upholding  validity  of  unstamped  mortgage  where  omission  was  not  result  of  in- 
tent to  defraud;  Dela  v.  Stanwood,  61  Me.  51,  upholding  validity  of  unstamped 
assignment  of  mortgage  no  intent  to  defraud  revenue  laws  being  shown;  Wingert 
v.  Zeigler,  91  Md.  318,  80  A.  S.  R.  453,  51  L.R.A.  316,  46  Atl.  1074,  upholding  as- 
signment of  mortgage  stamped  subsequently  upon  payment  of  penalty;  Cabbott 
V.  Rarford,  17  Minn.  320,  Gil.  296,  upholding  validity  of  note  on  demurrer  thougJi 
not  shown  to  have  been  stamped;  Plunkett  v.  Hanschka,  14  S.  D.  454,  85  N.  W. 
1004,  upholding  chattel  mortgage  securing  notes  which  were  stamped  though 
mortgage  was  unstamped,  no  intent  to  evade  revenue  law  being  shown;  Stew- 
art V.  Hopkins,  30  Ohio  St.  502,  holding  subsequent  stamping  of  note  secured  by 
mortgage  sufficient  to  validate  both  note  and  mortgage;  Beer  v.  State,  42  Tex. 
Crim.  Rep.  505,  96  A.  S.  R.  810,  60  S.  W.  962,  holding  that  revenue  stamp  forms 
no  part  of  draft  or  check;  Grant  v.  Connecticut  Mut.  L.  Ins.  Co.  29  Wis.  125, 
upholding  unstampd  assignment  of  insurance  policy  in  absence  of  proof  of  in- 
tent to  evade  revenue  laws. 

Cited  in  reference  notes  in  4  A.  R.  503,  on  legal  eflfect  of  absence  of  stamp 
from  instrument;  4  A.  R.  466,  on  validity  of  unstamped  instrument;  6  A.  R.  620; 
7  A.  R.  51;  76  A.  S.  R.  742;  81  A.  S.  R.  59,—  on  admissibility  of  unstamped  in- 
struments in  evidence. 

Cited  in  notes  in  84  A.  S.  R.  192;  48  L.R.A.  308,  309,— on  intent  as  aflFecting 
consequences  of  omitting  revenue   stamp   from  instrument;    137  Am.   St.  Rep. 
478,  on  effect  of  failure  to  afidx  revenue  stamp  on  chattel  mortgage  as  prescribed 
by  statute. 
Application  of  Federal  stamp  act  to  state  courts. 

Cited  in  Perryman  v.  Greenville,  51  Ala.  507,  upholding  admissibility  of  un- 
-stamped  contract  in  evidence  in  state  court  where  there  was  no  intent  to  evade 
revenue  law;  Garland  v.  Gaines,  73  Conn.  662,  84  A.  S.  R.  182,  49  Atl.  19;  Small 
v.  Slocumb,  112  Ga.  279,  81  A.  S.  R.  50,  53  L.R.A.  130,  37  S.  E.  481;  Wade  v. 
Foss,  96  Me.  230,  52  Atl.  640;  Rowe  v.  Bowman,  183  Mass.  490,  67  N.  E.  636; 
Knox  V.  Rossi,  25  Nev.  96,  83  A.  S.  R.  566,  48  L.R.A.  305,  57  Pac.  179;  Cassidy 
v.  St.  Germain,  22  R.  I.  53,  46  Atl.  35, — ^holding  revenue  act  requiring  instruments 
used  as  evidence  to  be  stamped,  only  applicable  to  federal  courts;  Magic  Pack- 
ing Co.  V.  Stone-Ordean  Wells  Co.  158  Ind.  538,  64  N.  E.  11,  holding  failure  to 
place  revenue  stamp  on  certificate  of  notary  to  deposition  no  ground  for  sup- 
pression of  deposition;  Crane  v.  Reeder,  28  Mich.  527,  15  A.  R.  228,  on  applica- 
tion of  provision  of  stamp  act  to  state  courts. 

Cited  in  reference  notes  in  7  A.  R.  468,  on  validity  of  stamp  act  as  to  state 
courts;  13  A.  R.  681,  on  admissibility  in  state  court  of  contract  not  stamped 
as  required  by  Congress. 

Cited  in  notes  in  84  A.  S.  R.  188;  48  L.RA.  305,— on  applicability  to  state 
courts  of  provisions  excluding  imstamped  instruments  from  evidence. 
Strict  construction  of  statute  creating  obligation. 

Cited  in  Dallinger  v.  Rapello,  14  Fed.  32,  holding  personalty  of  deceased  in- 
habitant of  state  not  within  state  after  executor's  appointment  but  before  dis- 
tribution, not  rendered  taxable  by  statute's  doubtful  interpretation;  Re  Miller, 
77  Agp.  Div.  473,  78  N.  Y.  Supp.  930,  holding  that  executors  claiming  nonappli- 
cation  of  inheritance  tax,  must  be  clearly  brought  within  its  application  before 
they  are  liable;  Re  Enston,  113  N.  Y.  174,  3  L.R.A.  464,  21  N.  E.  87,  holding 
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that  colUteral  relatives  taking  property  from  nonresideiit  decedent  not  tnbjeet 
to  taxation  under  "Collateral  Inheritance  Act;"  Union  League  ▼.  Ransley,  35 
Pa.  C.  C.  273,  17  Pa.  Diet.  R.  599,  holding  that  itatutes  levying  taxes  are  to  be 
construed  most  strongly  in  favor  of  taxpayer;  Hamer  v.  Weber  County,  11  Utah, 
1,  37  Pac.  741  (dissenting  opinion),  on  strict  construction  of  statutes  creating 
new  obligation. 

Power   of   taxation   in'  general. 

Cited  in  note  in  12  LJLA.  401,  on  legislative  authority  to  impose  inheritance 
taxes. 

8  AM.  REP.  S46,  SHIPfJCY  T.  FIFTY  ASSOCIATES,  101  MASS.  S51» 
Reaffirmed  in  later  appeal  in  106  Mass.  104,  8  A.  R.  818. 

liiability  to  passers-by  for  injuries  due  to  fall  of  object  from  bnildin^ 
near  street  —  Liability  of  owner  generally. 

Cited  in  Gray  v.  Boston  Gaslight  Co.  114  Mass.  149,  holding  owner  of  building 
near  street  liable  for  injuries  caused  by  fall  of  chimney  owing  to  attachment  of 
cable  by  third  party;  Waller  v.  Ross,  100  Minn.  7,  117  A.  S.  R.  661,  12  L.RJL 
(N.S.)  721,  110  N.  W.  252,  10  A.  A  E.  Ann.  Cas.  715,  holding  owner  of  building 
fronting  street  not  liable  for  injuries  caused  by  falling  of  awning  in  absence  of 
negligence;  Rohling  v.  Eich,  23  App.  Div.  179,  48  N.  Y.  Supp.  892,  holding  own- 
er abutting  street,  liable  for  injuries  caused  by  sweeping  snow  on  street  an4 
allowing  it  to  remain  there;  McNulty  v.  Ludwig  &  Co.  125  App.  Div.  291,  109 
N.  T.  Supp.  703,  holding  that  property  owner  may  show  that  falling  of  sign 
was  not  due  to  his  neglect  but  that  of  contractor  in  action  for  damages;  Mairs 
v.  Manhattan  Real  Estate  Asso.  15  Jones  &  S.  31,  holding  owner  of  property 
abutting  street  liable  for  injuries  caused  by  removal  of  sidewalk  and  curb, 
without  supplying  conduit  for  water. 

Cited  in  reference  note  in  12  A.  S.  R.  801,  on  who  are  liable  for  creation  and 
continuance  of  nuisances. 

Cited  in  notes  in  12  L.R.A.  189,  on  liability  of  abutting  property  owner  for 
injuries  caused  by  materials  falling  in  the  street;  23  LJLA  158,  on  liability  of 
landlord  in  control  of  building  occupied  by  several  tenants  for  injury  by  fallinj^ 
articles. 
—  Liability  of  owner  for  snow  falling  from  roof  to  street. 

Cited  in  Smethurst  v.  Independent  Cong.  Church,  148  Mass.  261,  12  A.  8.  R. 
550,  2  L.RJL  695,  19  N.  E.  387,  holding  owner  of  building  with  projecting  roof  so 
that  snow  collecting  thereon  falls  on  street,  liable  for  injuries  caused  by  such 
fall;  Cavanagh  v.  Block,  192  Mass.  63,  116  A.  S.  R.  220,  6  LJl.A.(N.S.) 
310,  77  N.  E.  1027,  holding  owner  of  house  near  street  liable  for  fall  of  ice  from 
eaves  negligently  constructed;  Hannem  v.  Pence,  40  Minn.  127,  12  A.  S.  R. 
717,  41  N.  W.  657,  holding  owner  of  building  abutting  street  so  constructed  that 
ice  end  snow  collecting  on  roof  falls  upon  sidewalk,  liable  for  injuries  caused 
thereby;  Walsh  v.  Mead,  8  Hun,  387,  holding  owner  of  building  so  constructed 
that  accumulated  snow  on  roof  slides  off  upon  side- walk  liable  for  injuries  caused 
thereby;  Garland  v.  Towne,  55  N.  H.  551,  7  Legal  Gas.  245,  20  A.  R.  164,  hold- 
ing it  to  be  question  for  jury  as  to  whether  owner  of  house  fronting  street 
was  negligent  where  snow  slid  from  roof  to  sidewalk  injuring  plaintiff. 
Distinguished  in  Coman  t.  Alles,  198  Mass.  99,  14  L.RJL.(N.S.)  950,  83  N.  BL 
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1097y  holding  landlord  not  liable  to  traveler  for  nuisance  created  by  failure  of 
tenant  to  guard  against  improper  accumulation  of  ice  upon  premises. 
—  laability  of  city. 

Cited  in  Jones  v.  Boston,  104  Mass.  76,  6  A.  R.  194,  denying  city's  liability 
for  injuries  caused  pedestrians  by  fall  of  sign  suspended  from  adjacent  building 
over  street. 

l4indlord's  liability  for  injuries  oocaaioned  by  use  of  premises  occupied 
by  tenant. 

Cited  in  La  Plante  v.  La  Zear,  31  Ind.  App.  433,  68  N.  £.  312,  upholding  land- 
lord's liability  for  defective  condition  of  steps  leading  to  house  occupied  by 
several  tenants;  Sawyer  v.  McGillicuddy,  81  Me.  318,  10  A.  S.  R.  260,  3  LJR.A. 
458,  17  Atl.  124,  holding  landlord  liable  for  failure  to  repair  common  stairway 
leading  to  floor  occupied  by  several  tenants;  Foren  v.  Rodick,  90  Me.  276,  38 
AtL  175,  upholding  liability  of  owner  of  office  building  for  injuries  caused  by 
negligence  in  maintaining  unguarded  cellarway  near  main  stairway;  Readman 
v.  Conway,  126  Mass.  374,  holding  owner  of  property  consisting  of  three  shops 
adjacent  to  street,  liable  for  defect  in  common  passageway  in  absence  of  ten- 
ant's agreement  to  repair;  Stewart  v.  Putnam,  127  Mass.  403,  denying  lessor's 
liability  for  injuries  caused  by  lessee's  leaving  open  a  coal  hole  in  front  of 
house,  though  lessee  was  acting  as  lessor's  agent  at  time  under  contract  that 
lease  should  terminate  immediately;  Shindelbeck  v.  Moon,  32  Ohio  St.  264,  30 
A,  R.  584,  holding  tenant  liable  for  injuries  resulting  from  failure  to  repair 
water-pipe;  O'Connor  v.  Andrews,  81  Tex.  28,  16  S.  W.  628,  holding  landlord 
liable  for  injuries  caused  by  fall  of  cornice  where  building  was  occupied  by  sev- 
eral tenants;  Smith  v.  Preston,  104  Me.  156,  71  Atl.  653,  holding  owner  bound  to 
repair  his  building  and  in  control  of  it  sufficient  for  that  purpose,  liable  to  third 
persons  for  damage  flrom  neglect  to  repair;  Deutsch  v.  Abeles,  15  Mo.  App.  398, 
denying  landlord's  liability  for  injuries  caused  adjacent  property  owners  for 
tenant's  failure  to  repair  water-pipe. 

Cited  in  reference  notes  in  16  A.  R.  508,  on  landlord's  liability  for  nuisance 
created  by  tenant's  unexpected  use  of  property;  20  A.  R.  768;  1  A.  S.  R.  432, 
490,— on  landlord's  liability  to  third  persons  for  injuries  caused  by  defective  con- 
dition of  premises. 

Cited  in  notes  in  50  A  D.  782,  on  liability  of  lessor  for  injury  to  third  person 
by  nuisances  or  defects;  92  A.  S.  R.  503,  on  liability  to  third  persons  of  lessor 
of  real  property  for  injuries  from  defective  or  noxious  premises;  92  A  S.  R.  529, 
on  liability  of  lessor  to  strangers  where  he  retains  control  of  a  portion  of  the 
premises;  14  LJIA.  238,  on  landlord's  liability  for  injuries  resulting  from  de- 
fects in  portions  of  building  retained  by  him;  15  E.  R.  C.  341,  on  liability  of 
owner  of  premises  demised  or  let  for  injury  resulting  from  dangerous  condition. 
—  For  injuries  received  by  snow  falling  from  roof. 

Cited  in  Lee  v.  McLaughlin,  86  Me.  410,  26  L.R.A.  197,  30  Atl.  65,  denying  lia- 
bility of  landlord  for  injuries  caused  by  snow  slipping  to  sidewalk  from  steep 
roof;  Leonard  v.  Storer,  115  Mass.  86,  15  A.  R.  76,  denying  landlord's  liability 
for  injuries  caused  by  snow  falling  on  highway  where  tenant  covenanted  to 
make  all  repairs  and  could  have  removed  snow;  Clifford  v.  Atlantic  Cotton 
MUls,  146  Mass.  47,  4  A.  S.  R.  279,  15  N.  E.  84,  denying  landlord's  liability  for 
injuries  caused  by  fall  of  snow  from  steep  roof  where  tenant  could  have  pre- 
vented accident;  Coman  v.  Alles,  198  Mass.  99,  14  L.RA.(N.S.)  950,  83  N.  E. 
1097,  denying  landlord's  liability  for  injuries  caused  by  ice  falling  from  gutter 
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where  tenant  covenanted  to  remove  snow  and  ice  from  roof;  Skelton  v.  Thomp- 
Bon,  30  Ont.  Rep.  11,  holding  proprietor  of  building  not  liable  for  injury  to  trav- 
eler on  street  from  slipping  on  ice  formed  from  water  discharged  from  roof 
of  building;  Dugal  v.  People's  Bank,  34  N.  B.  581,  holding  tenants  not  liable 
for  death  resulting  from  ice  falling  from  roof;  Landreville  v.  Gowin,  6  Ont.  Rep. 
455,  on  liability  of  owner  for  injury  from  snow  and  ice  falling  from  roof  of 
house. 

Cited  in  note  in  92  A.  S.  R.  538,  539,  on  lessor's  liability  to  persons  on  high- 
ways for  injury  from  fall  of  snow  or  ice  from  roof. 
Right  of  tenant  to  use  roof. 

Cited  in  Macnair  v.  Ames,  29  R.  I.  45,  68  Atl.  950,  16  A.  &  E.  Ann.  Cas.  1208, 
holding  that  lease  of  store  and  basement  does  not  include  roof. 
Ijiability  of  one  occupant  of  building  to  otlier  occupant  for  Injury  due  to 
negligence. 

Cited  in  Simonton  v.  Loring,  68  Me.  164,  28  A.  R.  29,  holding  occupants  of 
upper  tenement  liable  for  injuries  caused  by  leaving  faucet  turned  on. 

S   AM.   REP.    849,   T03IBS   v.   ALEXANDER,    101    MASS.    255. 
Necessity  for  completion  of  contract  to  entitle  broker  to  commission. 

Cited  in  Patterson  v.  Attrill,  58  Md.  226,  denying  right  of  broker  employed 
to  make  compromise,  to  recover  commission  when  after  months,  he  failed  to 
secure  compromise,  legal  proceedings  being  resorted  to. 
«i  Completion  of  sale. 

Cited  in  Lawrence  v.  Weir,  3  Colo.  App.  401,  33  Pac.  646,  holding  that  before 
broker  is  entitled  to  commission  he  must  have  procured  purchaser  upon  des- 
ignated terms;  Ayres  v.  Thomas,  116  Cal.  140,  47  Pac.  1013,  holding  transaction 
must  be  completed  before  broker  will  be  entitled  to  comn^issions  or  its  failure 
due  to  outside  causes;  Watts  v.  Howard,  51  111.  App.  243;  Babcock  v.  Merrltt, 
1  Colo.  App.  84,  27  Pac.  882, — denying  broker's  right  to  commission  where  owner 
made  sale  to  party  introduced  by  broker  but  with  whom  he  could  make  no  agree- 
ment; Stewart  v.  Murray,  92  Ind.  543,  47  A.  R.  167,  denying  broker's  right  to 
commission  where  owner  himself  sold  property  without  broker's  aid;  Garcelon  v. 
Tibbetts,  84  Me.  148,  24  Atl.  797,  denying  right  of  broker  to  commission  where 
prospective  purchaser  refused  to  complete  purchase  because  vendor  refused  to 
give  warranty  deed;  Crockett  v.  Grayson,  98  Va.  354,  36  S.  E.  477,  holding  brok- 
er not  entitled  to  commission  where  purchaser  refuses  to  complete  contract 
owing  to  amount  of  liens  on  property;  Loud  v.  Hall,  106  Mass.  404,  holding  in 
absence  of  usage,  proof  of  effecting  sale  is  necessary  to  broker's  recovery  of  com- 
missions; Viaux  V.  Old  South  Soc.  133  Mass.  1,  denying  right  of  broker  to  re- 
cover commission  where  person  procured  by  broker,  abandoned  purdiase  but 
later  took  conveyance  to  himself  as  security  for  loan;  Gleason  v.  Nelson,  162 
Mass.  245,  38  N.  £.  497,  holding  broker  not  entitled  to  commission  tor  sale  of 
property  where  buyer  obtained  knowledge  concerning  property  from  person  with 
whom  broker  had  negotiated;  Wiggin  v.  Holbrook,  190  Mass.  157,  76  N.  £.  463. 
denying  right  of  broker  to  commission  for  selling  note  and  mortgage  whore 
prospective  buyer  refused  to  purchase  because  of  alleged  defect  in  title;  Arm- 
strong V.  Wann,  29  Minn.  126,  12  N.  W.  345,  denying  right  of  broker  to  com- 
mission for  sale  of  property  where  he  had  offered  property  to  purchaser  who 
finally  dropped  negotiations  but  who  subsequently  bought  of  owner  himself: 
Bellesheim  v.  Palon,  54  App.  Div.  77,  66  N.  Y.  Supp.  273,  holding  that  broker 
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must  prove  that  he  procured  purchaser  before  he  can  recover  commission; 
Wylie  Y.  Marine  Nat.  Bank,  61  N.  Y.  416,  denying  broker's  right  to  commission 
where  he  abandoned  effort  and  owner  later  sold  to  same  person  broker  procured; 
Kyle  y.  Rippey,  20  Or.  446,  26  Pac.  308,  upholding  agent's  right  to  recover  com- 
mission for  sale  of  land  upon  furnishing  purchaser,  though  sale  was  not  com- 
pleted because  of  failure  of  title;  Ball  v.  Dolan,  18  S.  D.  558,  101  N.  W.  719, 
denying  broker's  right  to  commissions  agreed  upon  where  purchaser  bought 
for  less  than  agreed  price  and  fewer  acres  than  broker  agreed  to  sell;  Gilchrist 
V.  Clarke,  86  Tenn.  583,  8  S.  W.  572,  denying  realty  broker's  right  to  commis- 
sion where  the  sale  is  by  parol  which  is  afterward  repudiated;  Parker  v.  Walk- 
er, 86  Tenn.  566,  8  S.  W.  391,  holding  that  where  broker  agrees  "to  procure 
purchaser"  for  lands  he  is  entitled  to  commissions  when  he  effects  valid  written 
contract  for  sale  acceptable  to  owner;  Weaver  v.  Richards,  144  Mich.  395,  6 
LJIJ^.(N.8.)  855,  108  N.  W.  382,  on  broker's  right  to  commission  where  sale  is 
not  completed  because  of  defect  in  title. 

Cited  in  reference  note  in  21  A.  R.  192,  on  what  entitled  real-estate  brokers  to 
commissions. 

Cited  in  notes  in  93  A.  D.  176,  on  rights  of  brokers  other  than  stockbrokers; 
43   JjJRJl  613,  on  real  estate  broker's  commissions  where  title  is  defective; 

43  LJIAl.  593,  600,  on  real  estate  broker's  commissions  as  affected  by  {u-incipal's 
default  in  carrying  out  contract  with  purchaser;  44  LJLA.  346,  as  to  when 
real-estate  broker  is  considered  as  the  procuring  cause  of  sale  made  by  principal 
after  suspension  of  negotiations;  44  LJI.A.  324,  326,  333,  335,  as  to  when  real- 
estate  broker  is  considered  as  the  procuring  cause  of  sale  or  exchange  effected; 

44  L.RA.  593,  596,  on  performance  by  real-estate  broker  of  his  contract  to  find  a 
purchaser  or  effect  an  exchange  of  his  principal's  property;  44  L.R.A.  601,  on 
custom  as  affecting  performance  by  real-estate  broker  of  contract  to  find  pur- 
chaser or  effect  exchange  of  principal's  property;  2  E.  R.  C.  535,  on  when  broker 
employed  to  find  purchaser  is  entitled  to  his  commission. 

Distinguished  in  Berg  v.  San  Antonio  Street  R.  Co.  17  Tex.  Civ.  App.  291, 
43  S.  W.  647,  upholding  agent's  recovery  of  commissions  for  sale  of  corporate 
bonds  though  sale  was  not  completed  because  of  defect  in  bonds. 

S  AM.   REP.    852,   WAIiKBR  T.  TIRRBIi,   101   MASS.   857. 
Broker's  right  to  commissions. 

Cited  in  Hale  v.  Kumler,  29  C.  C.  A.  67,  54  U.  S.  App.  685,  86  Fed.  161,  hold- 
ing that  where  broker  is  to  become  entitled  to  commissions  upon  bringing 
about  completed  agreement  he  cannot  recover  on  proof  of  preliminary  agree- 
ment afterwards  abandoned;  Colonial  Trust  Co.  v.  Pacific  Packing  A  Nav.  Co. 
85  C.  C.  A.  539,  158  Fed.  277,  holding  that  under  contract  to  "offer  and  sell" 
fialmon,  broker  was  entitled  to  commission  when  he  brought  the  parties  to- 
gether and  sale  was  made;  Ayres  v.  Thomas,  116  Cal.  140,  47  Pac.  1013,  hold- 
ing that  transaction  must  be  completed  before  broker  will  be  entitled  to  com- 
missions or  failure  due  to  outside  causes;  Hyams  v.  Miller,  71  Ga.  608,  denying' 
Tight  of  broker  to  commission  where  he  procured  buyer  but  sale  was  not  com- 
pleted owing  to  no  fault  of  principal;  Munroe  v.  Taylor,  191  Mass.  483,  78  N. 
E.  106,  denying  right  of  broker  to  commissions  under  contract  to  sell  realty 
where  sale  was  not  completed;  Attrill  v.  Patterson,  58  Md.  226,  denying  right 
of  broker  employed  to  make  compromise,  to  recover  commissions  upon  failure 
to  secure  compromise,  legal  proceedings  being  resorted  to;  Van  Norman  v.  Fitch* 
Am.  Rep.  Vol.  XIII.— ^1. 
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ette,  100  Minn.  145,  110  N.  W.  851,  holding  that  when  owing  to  Tendee's  fail- 
ure to  comply  with  conditions  of  sale  same  was  forfeited,  hroker's  commissions 
were  not  earned;  Seymour  v.  St.  Luke's  Hospital,  28  App.  Div.  119,  50  N.  Y. 
Supp.  989,  denying  right  of  hroker  to  commissions  where  contract  of  sale  was 
rescinded;  Neilson  v.  Lee,  60  Cal.  555  (dissenting  opinion),  on  right  of  broker 
to  commissions  where  transaction  is  not  completed;  Oullahan  y.  Baldwin,  lOO 
Cal.  648,  35  Pac.  310  (dissenting  opinion),  on  broker's  recovery  of  commissions. 

Cited  in  reference  note  in  21  A.  R.  192,  on  what  entitles  real-estate  brokers* 
to  commissions. 

Cited  in  notes  in  43  L.R.A.  593,  on  real  estate  broker's  commissions  as  affecte<! 
by  principal's  default  in  carrying  out  contract  with  purchaser;  44  L.R.A.  607, 
on  necessity  of  consummated  sale  to  performance  of  real-estate  broker's  contract 
to  find  purchaser  or  effect  exchange  of  principal's  property;  44  L.RJL  611,  on 
time  of  performance  of  real-estate  broker's  contract  to  find  purchaser  or  effect 
exchange  of  principal's  property. 

Distinguished  in  Berg  v.  San  Antonio  Street  R.  Co.  17  Tex.  Civ.  App.  291,  43 
S.  W.  647,  upholding  agent's  recovery  of  conimissions  for  sale  of  bonds  though 
not  completed  because  of  defect  in  bonds. 
Right  of  principal  to  reject  agent's  orders. 

Cited  in  Temby  v.  William  Brunt  Pottery  Co.  127  111.  App.  441,  holding  that 
under  contract  for  sale  of  goods  by  agent,  orders  to  be  accepted  at  discretion 
of  company,  company  may  refuse  to  fill  orders  forwarded  by  agent;  Wolf  sort 
V.  Allen  Bros.  Co.  120  Iowa,  455,  94  N.  W.  910,  holding  under  contract  for  com- 
pensation on  orders  accepted,  agent,  in  absence  of  bad  faith,  not  entitled  to  com- 
mission on  rejected  orders;  Cadigan  v.  Crabtree,  179  Mass.  474,  88  A.  S.  R.  897, 
55  L.R.A.  77,  61  N.  E.  37,  holding  that  party  employing  agent  to  bring  offer 
for  pm-ichase  of  property  may  reject  offer  at  any  time. 

S  AM.  REP.  858,  THOMPSON  T.  KEULEY,   101  MASS.  201. 

Auctions  and  anctioneers. 

Cited  in  note  in  96  A;  D.  264,  266,  on  auctions;  131  Am.  St.  R.  498,  502,  oi» 
law  of  auction  sales. 
Right  of  auctioneer  to  sue  in  own  name. 

Cited  in  note  in  3  E.  R.  C.  586,  on  right  of  auctioneer  to  maintain  suit  in  his> 
own  name  for  goods  sold  and  delivered. 
Forfeiture  of  sum  given  to  bind  contract. 

Cited  in  Donahue  v.  Parkman,  161  Mass.  412,  42  A.  8.  R.  415,  37  N.  E.  205^ 
denying  right  of  vendee  at  auction  to  recover  back  deposit  made  under  agreement 
to  forfeit  same  up'on  noncomplyment  with  terms  of  sale;  Moore  v.  Dumam, 
63  N.  J.  Eq.  96,  51  Atl.  449,  upholding  equity's  jurisdiction  to  enforce  payment 
of  !o8t  check  given  to  bind  land  contract  to  be  forfeited  for  noncompletion  of 
agreement. 
Riirht  of  broker  to  commissions. 

Cited  in  Ayres  v.  Thomas,  116  Cal.  140,  47  Pac  1013,  holding  transaction 
must  be  completed  before  broker  will  be  entitled  to  commissions. 

S  AM.  REP.  850,  AMMIDOWN  v.  FREELAND,  101  MASS.  308. 
Jurisdiction  of  state  courts  in  administering  Federal  laws. 

Cited  in  Otis  v.  Hadley,  112  Mass.  100,  holding  that  state  courts  have  Jons- 
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diction  of  actions  brought  by  assignees  of  bankrupts  to  recover  property  con- 
veyed by  such  bankrupts  in  fraud  of  bankrupt  laws. 

Cited  in  note  in  48  L.RJL  34,  on  administration  of  Federal  civil  laws  in  state 
court. 

S  AM.  RKP.  S64,  PAIiFREY  T.  BOSTON,   101   MASS.  329. 
Taxation  of  credits. 

Cited  in  note  in  74  A.  D.  95,  on  taxation  of  credits. 

S  AM.  REP.   866,   HECKLE  T.  liURVEY,   101   MASS.    844. 
Ijiablllty  for  wife's  torts. 

Cited  in  Henley  v.  Wilson,  137  Cal.  273,  92  A.  S.  R.  160,  58  L.RJ^.  941,  70 
Pac.  21,  holding  husband  liable  for  assault  committed  by  wife  though  not  in 
his  presence;  Handy  v.  Foley,  121  Mass.  259,  23  A.  R.  270,  holding  husband  and 
wife  jointly  liable  for  tort  done  by  wife  in  husband's  absence  at  his  direction; 
Bruce  v.  Bombeck,  79  Mo.  App.  231,  holding  no  legal  presumption  that  acts  done 
by  wife  in  her  husband's  absence  are  done  under  his  coercion  or  control;  Karow 
v.  Continental  Ins.  Co.  57  Wis.  56,  46  A.  R.  17,  15  N.  W.  27,  on  liability  of  hus- 
band for  wife's  acts  in  burning  house  while  insane. 

Cited  in  reference  notes  in  2  A.  S.  R.  579,  on  personal  liability  of  married 
woman  for  her  torts;  37  A.  S.  R.  386,  on  joint  liability  of  husband  and  wife 
for  torts  of  wife. 

Cited  in  note  in  83  A.  D.  777,  on  torts  of  married  women ;  131  Am.  St.  R.  132, 
134,  142,  on  liability  of  married  women  for  torts;  134  Am.  St.  Rep.  935,  on 
validity  of  judgments  against  married  women. 
Title  acquired  from  party  having  no  title. 

Cited  in  Spooner  y.  Holmes,  102  Mass.  503,  3  A.  R.  491,  holding  that  owner 
of  stolen  coupons  cannot  maintain  action  against  exchange  agent  who  received 
same  in  good  faith  paying  proceeds  to  employer  without  notice  from  owner; 
O'Herron  v.  Gray,  168  Mass.  573,  60  A.  S.  R.  411,  40  L.R.A.  498,  47  N.  E.  429, 
upholding  recovery  by  ward  of  certificate  placed  by  guardian  in  bank  and  wrong- 
fully pledged  by  cashier;  Scollans  v.  £.  H.  RoUans  &  Sons,  173  Mass.  276,  73 
A.  S.  R.  284,  53  N.  E.  863,  upholding  action  by  transferee  of  nonnegotiable  in- 
strument from  person  taking  it  from  wrongfully  pledging  it;  Newton  v.  Porter> 
5  Lane.  416,  holding  attorney's  taking  notes  given  as  eccjrity  for  loan  of  money 
realized  from  stolen  bonds  liable  to  owner  of  bonds;  Velsian  v.  Lewis,  15  Or. 
539,  3  A.  S.  R.  184,  16  Pac.  631,  upholding  trover  without  previous  demand 
against  purchaser  of  wheat  from  person  without  title;  Edgerton  v.  Michels,  66 
Wis.  124,  26  N.  W.  748,  holding  that  it  was  for  the  jury  to  say  whether  plains 
tiffs  acted  as  factors  in  sale  of  cattle  stolen  by  principal  and  whether  there 
was  implied  warranty  of  title. 

Cited  in  notes  in  25  A.  D.  606,  on  title  of  purchaser  from  one  having  no  title; 
48  A.  D.  652,  on  title  acquired  by  bona  fide  purchaser  on  unauthorized  sale 
by  bailee;  85  A.  D.  751,  on  title  of  purchaser  of  property  from  thief. 
Wbat ,  constitutes  conversion. 

Cited  in  note  in  71  A.  D.  741,  on  what  constitutes  tortious  conversion  of  prop* 
•rty. 
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S  AM.  REP.  t€9,  MTERS  t.  MEINRATH,  !•!  MASS.  t€€. 
VAlfditjr  of  Snodaj  oontracU. 

Cited  in  Johns  t.  Bailej,  45  Iowa,  241,  liolding  Stmdmy  eontnict  bearing  date 
of  week  day  enforceable  in  hands  of  transferee  in  good  faith;  Horton  t.  Boffin- 
ton,  105  Mass,  399,  holding  wagon  not  attachable  in  hands  of  snbseqnent  pur- 
chaser on  debt  of  original  rendor,  though  vendor  sold  it  on  Sunday;  Faxon  ▼. 
Folvej,  110  Mass.  392,  holding  fact  that  trust  deed  was  executed  and  delivered 
on  Sunday  insufficient  to  entitle  trustee  to  hold  land  discharged  of  trust;  Stew- 
art T.  Thayer,  168  Mass.  519,  60  A.  S.  R.  407,  47  N.  E.  420,  holding  in  action  for 
services  for  giving  concerts  seven  days  per  week  fact  that  concerts  were  forbid- 
den on  Sunday  good  defense;  Block  v.  McMurry,  56  Miss.  217,  31  A.  R.  357, 
deo3riog  right  of  vendor  of  horse  on  Sunday  to  recover  same  back  .or  its  value; 
Rosenbaum  v.  Hayes,  10  N.  D.  311,  86  N.  W.  973,  upholding  executed  transfer 
of  property  though  made  on  Sunday;  Troewert  v.  Decker,  51  Wis.  46,  37  A.  R. 
808,  8  N.  W.  26,  denying  recovery  of  money  loaned  on  Sunday  though  retained 
by  borrower  for  his  use;  De  Forth  v.  Wisconsin  A  M.  R.  Co.  52  Wis.  320,  38 
A.  R.  737,  9  N.  W.  17,  holding  that  signing  of  petition  by  tax-payers  on  Sunday 
confers  no  authority  on  supervisors  to  issue  bonds;  Stewart  ▼.  Wright,  77  C.  C. 
A.  499y  147  Fed.  321  (dissenting  opinion),  on  right  to  recover  back  property  ex- 
changed by  virtue  of  Sunday  contract. 

Cited  in  reference  notes  in  45  A.  D.  237,  on  validity  of,  and  actions  on, 
contracts  made  on  Sunday;  4  A.  R.  527;  5  A.  R.  542;  8  A.  R.  367;  11  A.  R. 
212;  31  A.  R.  357;  48  A.  S.  R.  648,— on  validity  of  Sunday  contracts. 
^  Notes. 

Cited  in  Parker  ▼.  Pitts,  73  Ind.  597,  38  A.  R.  155,  holding  execution  of  note 
as  surety  on  Sunday  void;  Cranson  v.  Goss,  107  Mass.  439,  9  A.  R.  45,  upholding 
recovery  on  note  bearing  secular  date  and  taken  in  good  faith,  thou^  executed 
on  Sunday;  Arbuckle  v.  Reaume,  96  Mich.  243,  55  N.  W.  808,  holding  notes  made 
on  Sunday  void;  Lee  v.  Drake,  10  Pa.  Co.  Ct.  276,  holding  that  in  case  of  note 
given  on  Sunday  containing  confession  of  judgment,  judgment  will  not  be  opened 
because  confessed  on  Sunday. 

Cited  in  reference  note  in  9  A.  R.  49,  on  rights  of  bona  fide  holder  of  note 
bearing  date  of  secular  day  although  made  and  delivered  on  Sunday. 

—  Effect  of  part  payment  on  Sunday  on  running  of  limitations. 

Cited  in  Clapp  v.  Hale,  112  Mass.  368,  17  A.  R.  Ill,  holding  part  payment  on 
Sunday  insufficient  to  take  debt  out  of  operation  of  statute  of  limitations. 

—  Making  of  contract  on  Sunday  as  a  defense. 

Cited  in  Plaisted  v.  Palmer,  63  Me.  576,  denying  recovery  of  price  of  horse 
sold  on  Sunday  on  ground  of  deceit  in  sale;  McGrath  v.  Merwin,  112  Mass.  467, 
17  A.  R.  119,  denying  recovery  for  personal  injuries  sustained  while  assisting 
defendant  to  clean  out  wheel  pit  on  Sunday;  Hall  v.  Corcoran,  107  Mass.  251, 
9  A.  R.  30,  holding  party  driving  horse  to  different  place  than  contracrted  for 
liable  in  tort  though  contract  was  made  on  Sunday;  Chenette  v.  Teehan,  63 
N.  H.  149,  holding  bailee's  violation  of  Sunday  contract  for  exercise  of  care  in 
Sunday  use  of  thing  bailed,  not  actionable. 

Cited  in  notes  in  17  LJU^.  779,  on  remedy  of  party  as  to  rescission  ef  Sunday 
contract;  5  L.R.A.(N.S.)  296,  on  return  of  consideration  as  condition  of  defend- 
ing against  contract  because  made  on  Sunday. 
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Validity  of  Judicial  acts  done  on  Sunday. 

Cited  in  reference  note  in  13  A.  S.  R.  291,  on  yaliditj  of  judicial  acts  done  on 
Sunday.  * 

Offense  of  keepinir  open  on  Sunday. 

Cited  in  note  in  32  A.  R.  567,  on  keeping  open  barber  shop  on  Sunday  as  in- 
dictable offense. 
Recovery  in  suit  involving:  illegal  contract  generally. 

Cited  in  Miller  v.  Houston  City  Street  R.  Co.  6  C.  C.  A.  134,  13  U.  S.  App. 
57,  55  Fed.  366,  holding  that  it  is  no  defense  to  action  for  damages  for  corpora - 
tion*s  failure  to  transfer  stock  on  books  to  show  plaintiff's  acquisition  of  stock 
by  gambling  contract;  Williams  v.  Mobile  Sav.  Bank,  2  Woods,  501,  Fed.  Cas. 
No.  17,729,  upholding  right  of  payee  paying  amount  of  bill  of  exchange  to 
drawer  where  it  later  appeared  drateer  resided  in  enemy's  territory  rendering 
bill  void;  Levy  v.  Kansas  City,  22  L.R.A.(N.S.)  862,  93  C.  C.  A.  523,  168  Fed. 
524,  denying  right  to  maintain  action  which  arises  out  of  plaintiff's  violation  of 
law;  Clark  v.  Colbert,  67  Ala.  92,  denying  recovery  of  consideration  in  case  of 
executed  contract  though  illegal  as  involving  composition  of  felony ;  Ripperdam  v. 
Weldy,  149  Cal.  667,  87  Pac.  276,  denying  right  of  grantor  retaining  considera* 
tion  to  recover  property  on  ground  of  illegality;  Funk  v.  Gallivan,  49  Conn.  124, 
44  A.  R.  210,  denying  recovery  of  chattel  claimed  by  virtue  of  lottery  ticket; 
Burton  v.  McMillan,  52  Fla.  228,  11  L.R.A.(N.S.)  159,  42  So.  879,  denying  relief 
in  ejectment  where  defense  was  illegal  consideration  for  deed  sought  to  be  en- 
forced; Missouri,  K.  &  T.  R.  Co.  v.  Bowles,  1  Ind.  Terr.  250,  40  S.  W.  899,  deny- 
ing enforcement  of  contract  in  violation  of  interstate  commerce  law;  Guern- 
sey V.  Cook,  120  Mass.  501,  denying  recovery  on  contract  to  purchase  stock  in 
consideration  for  being  made  treasurer  of  corporation;  Huckins  v.  Hunt,  138 
Mass.  366,  denying  right  of  creditor  making  fraudulent  composition  deed  with 
debtor,  to  recover  balance  of  original  indebtedness;  O'Connell  v.  O'Leary,  145 
Mass.  311,  14  N.  £.  143,  holding  delivery  of  liquor  to  minor  in  pursuance  to 
sale  to  parent  not  sale  to  minor  within  statute;  Traders'  Nat.  Bank  v.  Steere, 
165  Mass.  389,  43  N.  E.  187,  denying  right  of  creditor  to  set  aside  conveyance  to 
another  creditor  void  as  against  public  policy  but  valid  as  respects  creditors; 
Glass  V.  Basin  &  B.  S.  Min.  Co.  31  Mont.  21,  77  Pac.  302,  denying  recovery  of 
contract  providing  for  holding  office  in  corporation  for  longer  than  one  year  as 
forbidden  by  law;  Kitchen  v.  Greenabaum,  61  Mo.  110,  denying  equitable  relief 
in  contract  for  sale  of  lottery  ticket  though  bargain  was  unconscionable;  Wood- 
son V.  Hopkins,  85  Mass.  171,  107  A.  S.  R.  275,  70  L.R.A.  645,  37  So.  1000,  deny- 
ing lender's  right  to  maintain  accounting  against  agent  which  calls  in  aid  con- 
tracts for  charge  of  illegal  interest;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson,  71  Tex. 
619,  1  L.R.A.  730,  9  S.  W.  602,  upholding  action  for  injuries  to  "wheel  of  for- 
tune" in  absence  of  proof  of  illegal  use  thereof;  Chad  wick  v.  Covell,  151  Mass. 
190,  21  A.  S.  R.  442,  6  L.R.A.  839,  23  N.  E.  1068,  on  title  to  property  taken  by 
gift  though  involving,  breach  of  duty  on  part  of  donor. 

Cited  in  reference  note  in  49  A.  R.  50,  on  right  of  action  on  contract  based  on 
illegal  consideration. 

Cited  in  note  in  6  E.  R.  C.  490,  on  right  of  party  to  recover  money  paid  under 
an  illegal  contract. 
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8  AM.  REP.   378,   SAVANNAH  NAT.  BANK  t.  HASKINS,   101  MASS. 

870. 
Suit  on  lost  instrument. 

Cited  in  Smith  v.  Nelson,  83  8.  C.  294,  24  L.R.A.(N.S.)  644,  65  S.  E.  261,  hold- 
ing suit  in  equity  will  lie  to  recover  upon  lost  check;  Bloomington  v.  Smith,  123 
Ind.  41,  18  A.  S.  R.  310,  23  N.  E.  972,  holding  that  equity  has  power  to  compel 
acceptor  of  bill  of  exchange  to  pay  upon  offer  of  suitable  indemnity  in  case  of 
loss;  McGregory  v.  McGregory,  107  Mass.  543,  upholding  action  on  lost  note 
upon  filing  sufiicient  indemnity  bond;  McCann  v.  Randall,  147  Mass.  81,  9  A.  8. 
R.  666,  17  N.  E.  75,  on  right  to  sue  on  lost  bond  or  note. 

Cited  in  reference  notes  in  26  A.  R.  602,  on  right  to  recover  on  lost  negotiable 
instrument;  4  A.  S.  R.  159,  on  lost  or  destroyed  negotiable  instruments  and  ac- 
tions thereon. 

Cited  in  notes  in  81  A.  D.  715,  on  action  on  lost  note;  94  A.  S.  R.  471,  on 
jurisdiction  of  courts  of  law  and  equity  over  actions  on  lost  instruments. 
Right  to  new  stock  certificate  in  lieu  of  one  lost. 

Cited  in  Keller  v.  Eureka  Brick  Mach.  Mfg.  Co.  43  Mo.  App.  84,  11  L.R.A.  472, 
denying  right  of  stockholder  to  compel  company  to  issue  another  original  stock 
certificate  in  lieu  of  one  lost. 

8  AM.   REP.   877,  AMERICAN  RAILWAY  FROG  CO.  y.  HAVEN,    101 

MASS.    898. 
Effect   of   corporation's   owning   its  own   stoclc. 

Cited  in  Bank  of  San  Luis  Obispo  v.  Wickersham,  99  Cal.  655,  34  Pac.  4 14, 
holding  purchase  by  bank  of  its  own  stock  insufficient  to  prevent  rescission  of 
contract  and  return  of  stock  to  vendor;  Dupee  v.  Boston  Water  Power  Co.  114 
Mass.  37,  upholding  right  of  corporation  selling  land  to  receive  its  own  stock  in 
payment  therefoi;;  Com.  v.  Boston  &  0.  R.  Co.  142  Mass.  146,  7  N.  E.  716, 
upholding  right  of  corporation  to  reissue  shares  of  stock  transferred  to  it; 
Vail  V.  Hamilton,  20  Hun,  355,  denying  right  of  corporation  pledging  its  own 
stock  to  sign  assent  to  mortgage  same  while  shares  are  pledged. 

Cited  in  note  in  61  L.R.A.  623,  on  right  of  corporation  to  purchase  its  own 
shares  of  stock  in  absence  of  statutory  authority. 
Right  to  vote  corporate  stock. 

Cited  in  State  ex  rel.  Frank  v.  Swanger,  190  Mo.  561,  2  L.R.A.(N.S,)  121, 
89  S.  W.  872,  4  A.  A  E.  Ann.  Cas.  663;  Miller  v.  Ratterman,  47  Ohio  St  141, 
24  N.  E.  496, — ^upholding  right  of  corporation  to  stipulate  that  holders  of 
preferred  stock  shall  not  vote  same  at  meeting  of  holders  of  capital  stock; 
New  England  Mut.  L.  Ins.  Co.  v.  Phillips,  141  Mass.  535,  6  N.  E.  534,  denying 
right  of  corporation  to  vote  certificate  of  indebtedness  purchased  with  sinking: 
fund  provided  for  in  mortgage  of  its  property;  Castner  v.  Twitchell-Champliii 
Co.  91  Me.  624,  40  Atl.  558,  denying  right  to  vote  capital  stock  never  sub- 
scribed for,  nor  issued. 
-«  Pledged  stock. 

Cited  in  J.  H.  Wentworth  Co.  v.  French,  176  Mass.  442,  57  N.  E.  780,  up- 
holding right  of  pledgor  of  stock  to  vote  same;  O'Connor  v.  International  Silver 
Co.  68  N.  J.  Eq.  67,  59  Atl.  321,  denying  right  of  corporation  officers  to  vote 
its  own  stock  purchased  from  another  corporation. 

Cited  in  reference  note  in  34  A.  S.  R.  644,  on  right  of  pledgee  to  vote  cor- 
porate stock. 
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Distinguished  in  Re  Argus,  1  N.  D.  434,  26  A.  S.  R.  639,  12  L.R.A.  781, 
48  N.  W.  347,  upholding  right  of  pledgee  of  stock  in  whose  name  it  stands  on 
corporate  hooks  to  vote  same. 
THien  mandamus  lies. 

Cited  in  Atty.  Gen.  v.  Boston,  123  Mass.  460,  upholding  mandamus  against 
city  council  unlawfully  causing  ferry  owned  by  city  to  be  run  free  of  toll. 

—  To  try  title  to  office. 

Cited  in  People  ex  rel.  Berkley  v.  New  York  Casualty  Co.  34  Misc.  326,  69 
N.  Y.  Supp.  775,  denying  right  of  person  claiming  to  be  officer  of  corporation 
to  try  title  to  office  by  mandamus;  Ewing  v.  Turner,  2  Okla.  94,  35  Pac.  951, 
denying  right  to  try  title  to  public  office  by  mandamus. 

—  To  compel  recognition  of  officer. 

Cited  in  Delgado  v.  Chavez,  5  N.  M.  646,  25  Pac.  948,  upholding  mandamus 
compelling  recognition  of  party  as  county  conunissioner. 
^•To  compel  delivery  of  books,  records,  or  office,  to  successor. 

Cited  in -Potomac  Oil  Co.  v.  Lovell,  10  Cal.  App.  634,  102  Pac.  677;  State 
ex  rel.  State  Savings  Bldg.  &  L.  Asso.  v.  Davis,  54  Mo.  App.  447, — upholding 
mandamus  by  private  corporation  to  compel  former  officer  to  deliver  up  records; 
State  ex  rel.  Copper  Butte  Mines  v.  Guertin,  106  Minn.  248,  130  A.  S.  R.  610, 
119  N.  W.  43,  holding  mandamus  proper  remedy  to  compel  delivery  of  cor- 
porate seal  to  secretary's  successor;  Stone  v.  Small,  54  Vt.  498,  upholding  man- 
damus to  compel  old  trustee  of  incorporated  village  to  surrender  books  to  new 
trustees;  Haupt  v.  Rogers,  170  Mass.  71,  48  N.  E.  1080,  on  issuance  of  man- 
dtoius  to  compel  officers  to  deliver  up  corporation  books;  Nye  v.  Rose,  17  R.  I. 
733,  24  Atl.  777,  upholding  mandamus  to  compel  commissioner  formerly  ap- 
pointed to  surrender  office  to  subsequently  appointed  board. 

Cited  in  reference  note  in  1  A.  S.  R.  116,  on  issuance  of  mandamus  on  peti- 
tion of  private  corporation  on  persons  claiming  to  hold  its  office. 

Cited  in  notes  in  31  L.R.A.  344,  on  mandamus  to  compel  surrender  of  office; 
31  L.R.A.  349,  on  sufficiency  of  title  to  office  to  support  mandamus  to  compel 
surrender  of  office;  31  L.R.A.  360,  on  mandamus  to  compel  surrender  of  office 
in  case  of  private  corporation;  31  L.R.A.  362,  on  refusal  of  mandamus  to  com- 
pel surrender  of  office  where  there  is  another  remedy. 
«—  To  compel  transfer  of  stock. 

Cited  in  Stackpole  v.  Seymour,  127  Mass.  104,  denying  mandamus  to  pur- 
chaser of  stock  at  sale  for  nonpayment  of  assessment  thereon,  to  compel  trans- 
fer on  books. 

Cited  in  note  in   89  A.  D.  735,   736,  on  mandamus  to  compel  delivery  of 
book  and  papers. 
«— To  compel  election  of  corporate  officers. 

Cited   in   O'Hara  v.   Williamstown    Cemetery   Co.    133   Ky.    828,    119   S.    W. 
234,  holding  that  mandamus  will  lie  to  compel  election  of  trustees  by  private 
corporation. 
Estoppel  to  deny  stockholder's  liability. 

Cited  in  Griswold  v.  Seligman,  72  Mo.  110,  holding  holders  of  stock  certifi- 
cates issued  to  them  as  security  for  advances  and  voting  same^  estopped  to 
deny  liability  as  stockholders. 
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t  AM.  REP.  887,  NKWHALIi  T.  liYNN  FIVE  CENTS  SAT.  BANK,  101 

MASS.  428. 
Cuttinir  off  wife's  dower  by  mortgage  or  partition  sale. 

Cited  in  Greiner  v.  Klein,  28  Mich.  12,  holding  partition  proceedings  to 
which  husband  but  not  wife  was  party  will  not  bar  her  dower;  Campbell  v. 
EUwanger,  81  Hun,  259,  30  N.  Y.  Supp.  792,  holding  mortgagor's  wife's  right 
to  dower  not  cut  o£f  by  foreclosure  proceedings  to  which  she  is  not  party. 

Cited  in  reference  note  in  112  A.  S.  R.  627,  on  mortgage  foreclosure  sale  of 
husband's  lands  as  bar  of  wife's  right  to  dower. 

Cited  in  notes  in  5  L.R.A.  521,  on  widow's  right  of  dower  on  foreclosure  of 
mortgage;   18  L.R.A.  77,  on  right  of  husband  or  his  creditors  to  defeat  wife's 
right  of  dower  as  to  lands  sold  under  mortgage. 
Right  to  surplus  after  mortgage  sale. 

Cited  in  Wiggin  y.  Hey  wood,  118  Mass.  514,  upholding  right  of  creditor  at- 
taching mortgaged  property  which  before  judgment  was  sold  under  power  in 
mortgage,  to  surplus  after  sale. 

S  AM.  REP.  890,  MURPHY  T.  DEAN,  101  MASS.  455. 
Burden  of  proving  contributory  negligence. 

Cited  in  Clements  v.  Louisiana  Electric  Light  Co.  44  La.  Ann.  692,  32 
A.  S.  R.  348,  16  L.R.A.  43,  11  So.  51;  Benson  v.  Titcomb,  72  Me.  31;  Mosher 
v.  Smithfleld,  84  Me.  334,  24  Atl.  876;  Allyn  v.  Boston  &  A.  R.  Co.  105  Mass. 
77;  Hale  v.  Smith,  78  N.  Y.  480, — holding  burden  of  proving  freedom  from  con- 
tributory negligence  to  be  on  plaintifif;  Murphy  v.  Chicago  &  N.  W.  R.  Co. 
45  Wis.  222,  30  A.  R.  721;  Sheflf  v.  Huntington,  16  W.  Va.  307,— holding  burden 
of  proof  of  contributory  negligence  to  be  on  defendant;  Riest  v.  Goshen,  42 
Ind.  339,  holding  complaint  bad  on  demurrer  for  failure  to  allege  in  personal 
injury  case  that  plaintiff  was  without  fault. 

Cited  in  reference  note  in  75  A.  D.  384,  on  burden  of  proof  in  case  of  negli- 
gence. 
Plaintiff's  negligence  as  bar  to  recovery. 

Cited  in  Manly  v.  Wilmington  &.  W.  R.  Co.  74  N.  C.  655,  upholding  recovery 
though  plaintiff  be  at  fault  if  he  could  not  have  avoided  injury  by  ordinary 
care;  Nashua  Iron  A  Steel  Co.  v.  Worcester  &  N.  R.  Co.  62  N.  H.  159,  uphold- 
ing plaintiff's  right  to  indemnity  where  he  and  defendant  negligently  caused  in- 
jury but  defendant  could  and  plaintiff  could  not  have  prevented  same;  Virginia 
Midland  R.  Co.  v.  White,  84  Ga.  498,  10  A.  S.  R.  874,  5  S.  E.  573,  holding 
plaintiff's  negligence  insufficient  to  bar  recovery  unless  but  for  it,  accident  would 
not  have  occurred;  Washington  v.  Baltimore  A  O.  R.  Co.  17  W.  Va.  190,  holding 
plaintiff's  negligence  insufficient  to  bar  recovery  if  defendant's  negligence  was 
immediate  cause  of  injury;  De  Lon  v.  Kokomo  City  Street  R.  Co.  22  Ind.  App. 
377,  53  N.  E.  847;  O'Brien  v.  McGlinchy,  68  Me,  552;  Evans  v.  Adams  Exp. 
Co.  122  Ind.  362,  7  L.R.A.  678,  23  N.  E.  1039, — denying  recovery  for  being  run 
down  in  street  when  both  parties  are  contemporaneously  negligent;  Stringer 
V.  Frost,  116  Ind.  477,  9  A.  S.  R.  875,  2  L.R.A.  614,  19  N.  E.  331,  holding  failure 
to  take  special  precaution  against  party  driving  at  furious  rate  insufficient  to 
bar  recovery  for  being  run  down  in  street;  Horrigan  v.  Clarksburg,  150  Mass. 
218,  5  L.R.A.  609,  22  N.  E.  897,  denying  recovery  for  injuries  received  from 
defect  in  highway  where  both  plaintiff's  and  defendant's  negligence  contributed 
directly  to  injury;   Pierce  v.   Cunard  S.  S.  Co.   153  Mass.  87,  26  N.   E.  415, 
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upholding  reooverj  for  death  of  decedent  though  he  delayed  leaving  burning 
ship  for  a  moment,  where  officer  closed  hatchet  knowingly  cutting  off  escape; 
Black  V.  New  York,  N.  H.  &  H.  R.  Co.  193  Mass.  448,  7  L.RA.(N.S.)  148,  79 
N.  E.  797,  9  A.  &  E.  Ann.  Cas.  485,  upholding  recoyeryfor  plaintiff's  injuries 
by  being  negligently  removed  from  train  while  drunk  and  unable  to  walk; 
Coleman  v.  New  York  &  N.  H.  R.  Co.  106  Mass.  160,  on  contributory  negligence 
on  plaintiff's  part  being  sufficient  to  bar  recovery;  Indianapolis  Street  R.  Co. 
V.  O'Donnell,  35  Ind.  App.  312,  73  N.  £.  163  (dissenting  opinion),  on  right 
to  recover  for  injuries  where  both  parties  are  contemporaneously  at  fault. 

Cited  in  reference  note  in  50  A.  D.  263,  on  contributory  negligence  as  bar  to 
right  of  action. 

Cited  in  notes  in  55  A.  D.  668,  on  contributory  negligence  not  preventing 
recovery  unless  it  contributes  to  occurrence  of  injury;  58  A.  D.  199,  on  recov- 
ery for  injuries  where  both  plaintiff  and  defendant  have  been  guilty  of  negli- 
gence; 12  L.R.A.  282,  on  effect  upon  liability  for  injury  of  concurrent  or  co- 
operating causes;  12  L.R.A.  284,  on  defendant's  negligence  as  proximate  cause 
of  injury;  55  L.R.A.  443,  on  doctrine  of  last  clear  chance. 
What  constitutes  oontrlbutory  negligence. 

Cited  in  Hatfield  v.  Chicago,  R.  I.  &  P.  R.  Co.  61  Iowa,  434,  16  N.  W.  336, 
allowing  recovery  for  injuries  though  plaintiff  was  negligent  which  negligence 
did  not  contribute  to  injury. 

Cited  in  notes  in  55  A.  D.  667,  on  general  principles  of  law  of  contributory 
negligence;  66  A.  D.  410,  on  contributory  negligence. 

—  On  street  car  track. 

Cited  in  Nein  v.  La  Crosse  City  R.  Co.  34  C.  C.  A.  224,  92  Fed.  85,  denying 
railroad's  liability  where  plaintiff  after  crossing  track  50  feet  in  front  of  car, 
proceeded  along  track  and  was  hit  by  car;  Memphis  Street  R.  Co.  v.  Roe,  US 
Tenn.  601,  102  S.  W.  343,  denying  recovery  for  injuries  where  accident  occurred 
while  plaintiff  was  driving  along  car  tracks  in  dark  night,  there  being  room 
at  side. 

—  On  railroad  track. 

Cited  in  Holmes  v.  South  Pacific  Coast  R.  Co.  97  Cal.  161,  31  Pac.  834, 
denying  recovery  where  <iecedent  about  to  take  train  walked  near  track  in 
day  light,  finally  stepping  on  track,  and  was  killed ;  Hinckley  v.  Cape  Cod  R.  Co. 
120  Mass.  257,  denying  recovery  when  deceased  was  struck  by  shunted  car 
while  approaching  station,  train  being  in  plain  view;  Candelaria  v.  Atchison,  T.  & 
S.  F.  R.  Co.  6  N.  M.  266,  27  Pac.  497,  denying  plaintiff  recovery  for  injuries 
received  while  walking  along  track,  there  being  space  between  tracks  where  he 
could  have-  walked  safely. 

—  Riding  on  platform. 

Cited  in  Fletcher  v.  Boston  A  M.  R.  Co.  187  Mass.  463,  105  A.  S.  R.  414, 
73  N.  E.  552,  denying  recovery  of  passenger  for  negligent  injury  in  being 
thrown  from  car  when  he  was  standing  on  platform  step  before  car  stopped; 
Bemiss  v.  New  Orleans  City  &  Lake  R.  Co.  47  La.  Ann.  1671,  18  So.  711, 
denying  recovery  for  plaintiff's  injuries  caused  by  defective  coupling  where  he 
was  on  platform  of  moving  train  at  time. 
PriTlty  in  negligence. 

Cited  in  note  in  23  A.  R.  9,  on  privity  of  negligence. 
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S  AM.  RKP.   S1»6,  WIIililAMS  T.  POWEIili,    101   BfASS.   467. 
Wbat  Is  reasonable  time. 

Cited  in  Beach  v.  Travelers'  Ins.  Co.  73  Conn.  118,  46  Atl.  867,  holding  de- 
mand for  possession  of  purchased  premises  within  thirty  days  to  be  within  rea- 
sonable time;  Com.  y.  Middleby,  187  Mass.  342,  73  N.  E.  208,  denying  admissi- 
bility of  evidence  of  experienced  shipper  as  to  reasonable  time  for  removing  at- 
tached goods. 
Abuse  of  legal  authority. 

Cited  in  Davis  v.  Stone,  120  Mass.  228,  holding  officer  to  be  trespasser  upon 
neglect  to  take  attached  goods  from  house  seven  hours;  Wood  v.  Graves, 
144  Mass.  365,  59  A.  R.  95,  11  N.  £.  567,  upholding  false  imprisonment  for 
abuse  of  legal  process;  Robbins  v.  Swift,  86  Me.  197,  29  Atl.  981,  holding  col- 
lector's demand  of  excessive  fees  from  one  under  arrest  for  nonpayment  of 
taxes  to  be  abuse  of  authority;  Grohmann  v.  Kirschman,  168  Pa.  189,  32  AtL 
32,  holding  justice  of  peace  liable  for  causing  illegal  arrest  or  refusal  to  bail 
bailable  offense;  Holland  v.  Anthony,  19  R.  I.  216,  36  Atl.  2,  holding  officer 
liable  as  trespasser  for  excluding  owner  from  store  after  attachment  of  goods. 

Cited  in  reference  note  in  46  A.  D.  676,  on  when  abuse  of  process  renders 
officer  trespasser  ab  initio. 
Removal  of  attached  property. 

Cited  in  Cutter  v.  Howe,  122  Mass.  541,  holding  charge  of  officer  for  keeper 
of  attached  personalty  not  to  be  portion  of  taxable  costs;  Steuer  v.  Maguire, 
182  Mass.  575,  66  N.  E.  706,  holding  that  officer  must  remove  replevied  goods 
for  purpose  of  appraisal. 

S  AM.  REP.  SOS,  DORR  v.  HARRAUAX,  101  MASS.  581. 
Validity  and  enforcement  of  restrictions  in  deeds. 

Cited  in  Stone  v.  Pillsbury,  167  Mass.  332,  45  N.  E.  768,  holding  maintenance 
of  single  dwelling  house  without  alteration  as  private  institution  for  curing 
drunkards  no  violation  of  deed  restricting  owner  to  maintenance  of  one  dwell- 
ing house;  Evans  v.  Foss,  194  Mass.  513,  9  L.R.A.(N.S.)  1039,  80  N.  E.  687, 
11  A.  &  E.  Ann.  Cas.  171,  holding  erection  of  garage  violation  of  deed  forbid- 
ding use  Of  premises  for  purposes  offense  to  residence  section;  Carr  v.  Riley, 
198  Mass.  70,  84  N.  E.  426,  holding  fitting  up  room  of  dwelling  as  operating 
room  no  violation  of  restriction  against  use  of  property  for  more  than  one 
family;  Winnipesaukee  Camp- Meeting  Asso.  v.  Gordon,  63  N.  H.  505,  3  Atl. 
426,  upholding  injunction  to  enforce  restriction  in  deed  as  to  use  of  premises 
for  stores,  hotels,  etc.;  Post  v.  Bernheimer,  31  Hun,  247,  upholding  specific  per- 
formance of  contract  to  buy  land  where  condition  in  deed  restricting  use  of 
premises  had  been  released;  Tobey  v.  Moore,  130  Mass.  448,  upholding  enforce- 
ment in  equity  of  restriction  in  deed  as  to  using  property  for  particular  trade; 
Smith  V.  Barrie,  56  Mich.  314,  56  A.  R.  891,  22  N.  W.  816,  upholding  condition 
in  deed  defeating  conveyance  upon  vendee's  sale  of  liquor  on  premises. 

Cited  in  reference  notes  in  26  A.  R.  615,  on  validity  of  agreements  restrict- 
ing use  of  realty;  1  A.  S.  R.  822,  on  enforcement  in  equity  of  agreements  not 
to  use  real  property  for  specified  purposes. 

Cited  in  notes  in  9  A.  D.  202,  on  conditions  in  conveyance;  44  A.  D.  751^  on 
breach  of  conditions  as  to  kind  and  use  of  buildings  erected  on  premises;  57 
A.  R.  63,  on  condition  subsequent  for  deed  of  land  for  public  or  charitable  pur- 
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pose;   95  A.  S.  R.  220,  on  yalidity  of  building  restrictions;   4  L.RJL  374,  ou 
validity  of  conditions  in  deeds  against  sale  of  intoxicants  on  the  land 
What  words  create  conditions  subsequent. 
Cited  in  note  in  79  A.  S.  R.  766,  on  what  words  create  conditions  subsequent. 

Z  AM.  REP.  401,  ODIONE  t.  NEW  ENGIiAND  BfUT.  M.  INS.  CO.   101 

MASS.    551. 
Restriction  in  Insurance  as  to  Tessel'a  presence  In  stated  waters,   as 

warranty. 

Cited  in  Lovett  v.  China  Mut.  Ins.  Co.  174  Mass.  108,  54  :N.  E.  338;  Cobb  v. 
Lime  Rock  F.  &  M.  Ins.  Co.  68  Me.  326, — ^holding  prohibition  in  marine  insur- 
ance regarding  presence  of  vessel  in  river  and  gulf  of  St.  Lawrence  at  stated 
times  to  be  warranty;  Whiton  v.  Albany  City  Ins.  Co.  109  Mass.  24,  holding 
clause  in  marine  insurance  policy  prohibiting  vessels  from  visiting  Guano  is- 
lands to  be  warranty;  Parker  v.  China  Mut.  Ins.  Co.  164  Mass.  237,  41  N.  E. 
267,  holding  clause  in  marine  insurance  policy  prohibiting  vessel  from  entering 
certain  waters  to  be- warranty;  Wilkins  v.  Tobacco  F.  &  M.  Ins.  Co.  2  Cin. 
Sup.  Ct.  Rep.  204,  holding  clause  in  marine  policy  that  vessel  shall  be  run 
on  privileged  waters  amounts  to  warranty. 
Forfeiture  of  insurance  policy. 

Cited   in  Coombs  v.  Charter  Oak  L.  Ins.  Co.   65  Me.  382,  denying  admissi- 
bility of  evidence  that  agent  agreed  to  extend  time  for  payment  of  premiums 
where  policy's  validity  was  conditioned  upon  payment  of  premium   at  stated 
time. 
Interpretation  of  contract. 

Cited  in  Aldrich  v.  Mercantile  Mut.  Acci.  Asso.  149  Mass.  467,  21  N.  E.  873, 
holding  that  words  ''spare  conductor"  will  be  given  their  established  meaning 
in  construction  of  contract;  Seammell  v.  China  Mut.  Ins.  Co.  164  Mass.  341, 
49  A.  S.  R.  462,  41  N.  £.  641,  holding  understanding  of  insurers  as  to  when 
contract   is  consummated   inftufftcieAt  to   effect  legal   interpretation. 

Cited  in  note  in  16  L.R.A.(N.S.)    1186,  on  intention  of  parties  as  affecting 
parol  evidence  rule  as  to  varying  or  contradicting  written  contracts,  as  applied 
to  insurance  policies. 
Effect  of  usage  and  cnstom  on  liability  on  contract. 

Cited  in  Benson  v.  Gray,  164  Mass.  391,  13  L.R.A.  262,  28  N.  E.  276,  up- 
holding contract  restricting  carrier's  liability  irrespective  of  usage;  Haekins 
V.  Warren,  116  Mass.  614,  holding  that  usage  will  not  be  allowed  to  control 
express  intention  of  parties  in  contract  for  sale  of  goods. 

Cited  in  note  in  8  £.  R.  C.  367,  on  setting  up  custom  or  usage  of  trade  'to 
contradict  terms  of  express  contract. 

Z  AM.  KEP.  404,  McALLISTER  T.  NEW  ENGLAND  MUT.  L.  INS.  CO. 

101    MASS.    558. 
Forfeiture  of  insurance  policy. 

Cited  in  Arkansas  F.  Ins.  Co.  v.  Wilson,  67  Ark.  553,  77  A.  S.  R.  129,  48  L.R.A. 
610,  65  S.  VV.  933,  denying  forfeiture  of  insurance  policy  providing  therefor  if 
insured's  interest  becomes  other  than  entire,  where  insured  executes  contract 
to  sell;  Day  v.  Connecticut  General  L.  Ins.  Co.  45  Conn.  480,  29  A.  R.  693, 
denying  insured's  right  to  sue  insurer  on  implied  promise  to  receive  premium 
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where  insurer  claims  forfeiture;  Tucker  v.  Dairy  Mut.  Ins.  Co.  116  Iowa,  37, 
89  N.  W.  37,  denying  right  to  claim  rescission  of  insurance  policy  where  part  of 
premium  is  retained;  Ferguson  t.  Union  Mut.  L.  Ins.  Co.  187  Mass.  8,  72  K. 
E.  358,  holding  that  forfeiture  clause  in  insurance  policy  susceptible  of  double 
meaning  will  be  construed  favorable  to  insured;  Kidder  v.  Supreme  Command- 
ery  U.  O.  6.  C.  192  Mass.  326,  78  N.  E.  469,  holding  that  forfeiture  of  insur- 
ance policy  must  be  pleaded  specially;  Symonds  v.  Northwestern  Mut.  L.  Ins. 
Co.  23  Minn.  491,  holding  forfeiture  clause  construed  against  insurance  com- 
pany. 
«For  nonpayment  of  preminms. 

Cited  in  Mutual  Reserve  L.  Ins.  Co.  v.  Heidel,  88  C.  C.  'A.  477,  161  Fed. 
535,  holding  extension  of  time  for  payment  without  specification  as  to  times  of 
payment  sufficient  to  waive  forfeiture  for  nonpayment  of  first  premium; 
Home  Protection  v.  Avery,  85  Ala.  348,  7  A.  S.  R.  54,  5  So.  143,  denying  in- 
surer's right  to  declare  forfeiture  for  nonpayment  of  premium  where  he  in- 
duces belief  that  payment  may  be  delayed;  Arnold  v.  Empire  Mut.  Annuity  k 
L.  Ins.  Co.  3  Ga.  App.  685,  60  S.  E.  470,  denying  forfeiture  in  absence  of  stipu- 
lation in  policy,  though  premium  note  is  not  paid;  Veal  v.  Security  Mut.  L. 
Ins.  Co.  6  Ga.  App.  721,  65  S.  E.  714,  denying  forfeiture  for  nonpayment  where 
insurer  held  insured's  dieck;  Beezley  v.  Des  Moines  Life  Asso.  100  Iowa,  436, 
69  N.  W.  549,  holding  policy  forfeited  for  nonpayment  where  premium  notes 
are  not  paid;  Dobyns  v.  Bay  State  Beneficiary  Asso.  144  Mo.  95.  45  S.  W. 
1107,  denying  company's  right  to  forfeit  policy  for  nonpayment  of  premium 
after  acknowledging  payment;  Union  L.  Ins.  Co.  v.  Haman,  54  Neb.  599,  74 
N.  W.  1090,  upholding  insurance  policy  where,  for  payment  of  first  prem- 
iimi,  credit  has  been  extended;  Trade  Ins.  Co.  v.  Barracliff,  45  N.  J.  L.  543,  46 
A.  R.  792,  upholding  validity  of  insurance  policy  though  premium  note  re- 
mained unpaid,  neither  party  having  exercised  right  of  rescission;  Mutual 
Ben.  L.  Ins.  Co.  v.  French,  2  Cin.  Sup.  Ct.  Rep.  321,  denying  forfeiture  of  policy 
for  nonpayment  of  premium  note  where  policy  fails  to  so  provide;  Stepp  v. 
National  Life  k  Maturity  Asso.  37  S.  C.  417,  16  S.  E.  134,  denying  forfeiture  of 
policy  for  nonpayment  of  premium  note,  neither  policy  nor  note  providing  for 
forfeiture  for  nonpayment;  Travelers*  Ins.  Co.  v.  Jones,  32  Tex.  Civ.  App.  146, 
73  S.  W.  978,  holding  failure  to  accept  assured's  offer  to  rescind  but  insistance 
on  payment  of  premium  renders  company  liable;  Miller  v.  Franklin  Ins.  Co.  S 
W.  Va.  515,  holding  mere  notice  of  desire  to  cancel  insurance  policy  insuffi- 
cient to  relieve  company. 

Cited  in  reference  note  in  93  A.  D.  75,  on  power  of  insurance  company  to 
take  notes  for  part  of  premium. 

Cited  in  notes  in  20  L.  ed.  U.  S.  393,  on  effect  of  delivery  of  life  insurance 
policy  before  payment  of  first  premium  contrary  to  its  conditions;  26  L.  ed. 
U.  S.  765,  on  forfeiture  of  life  insurance  policy  for  nonpayment  of  premium 
and  waiver  thereof. 

Distinguished  in  Ressler  v.  Fidelity  Mut.  L.  Ins.  Co.  110  Tenn.  411,  75  S.  W. 
735;  Leeper  v.  Franklin  L.  Ins.  Co.  93  Mo.  App.  602,  67  S.  W.  941,— holding 
policy  forfeited  for  nonpayment  of  premium  note  where  policy  provides  for  for- 
feiture for  nonpayment  of  notes;  Sears  v.  Agricultural  Ins.  Co.  32  U.  C.  C.  P. 
585,  holding  payment  of  premium  note  after  loss  in  fraud  of  insurer  oould  not 
avail  assured. 
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Requirement  that  premlom  be  paid  In  caA. 

Cited  in  New  York  L.  Ins.  Co.  ▼.  Stone,  42  Mo.  App.  383,  upholding  right  of 
insurer  to  waive  requirement  that  premium  be  paid  in  cash. 

3   AM.   R£P.   407,   PROVIDENCE  INST.  FOR  SAV.   T.  BOSTON,    101 

MASS.  575. 
Taxation  of  national  tumka. 

Cited  in  Mclver  v.  Robinson,  53  Ala.  466;  People  v.  Moore,  1  Idaho,  604; 
National  Bank  v.  Boston,  125  U.  S.  60,  31  L.  ed.  689,  8  Sup.  Ct.  Rep.  772,— 
upholding  taxation  of  national  bank  shares  in  towns  where  banks  are  located; 
Pollard  Y.  State,  66  Ala.  628,  upholding  state  taxation  of  national  bank  shares 
at  same  rate  as  other  monej  capital;  McMahon  v.  Palmer,  102  N.  Y.  176,  66 
A.  R.  706,  6  N.  E.  400,  upholding  assessment  of  national  bank  shares  upon 
special  list  in  ward  where  bank  is  located  though  owner  lives  and  owns  prop- 
erty in  another  ward. 

Cited  in  note  in  46  L.R.A.  766,  on  uniformity  throughout  state  in  taxation 
of  national  banks. 
Sltns  of  property  for  'taxation. 

Cited  in  Detroit  v.  Board  of  Assessors,  91  Mich.  78,  16  L.RJl.  69,  61  N.  W. 
787,  upholding  taxation  of  mortgages  in  place  where  property  is  located. 

Cited  in  notes  in  66  A.  D.  630,  on  where  national  bank  stock  taxed;    46 
L.R.A.  761,  on  place  where  tax  on  national  bank  stock  owned  by  nonresident 
is  taxable. 
Necessity  that  tax  be  eQnal. 

Cited  in  State  v.  United  States  k  C.  Exp.  Co.  60  N.  H.  219,  denying  validity 
of  unequal  tax  law. 

• 
3  AM.  REP.  418,  GLASS  t.  HULBERT,   102  MASS.  24. 

Reformation  of  written  Instrnments. 

Cited  in  Freed  v.  Brown,  41  Ark.  495,  denying  reformation  of  deed  for  mistake 
as  to  its  legal  effect  in  absence  of  fraud;  Clark  v.  Roots,  60  Ark.  179,  6  S.  W.  728, 
upholding  reformation  of  deed  where  by  mistake  more  land  was  described  in 
deed  than  was  intended  by  both  parties;  Dutch  v.  Boyd,  81  Ind.  146,  upholding 
correction  of  description  of  premises  conveyed  by  deed  or  mortgage;  Stockbrldge 
Iron  Co.  V.  Hudson  Iron  Co.  107  Mass.  290,  upholding  reformation  of  reserva- 
tion clause  in  deed  poll  for  mutual  mistake,  where  clause  saves  to  grantor  no 
title  to  land;  Wilcox  v.  Lucas,  121  Mass.  21,  upholding  reformation  of  deed  where 
parties  were  mistaken  as  to  interpretation  of  description  in  deed ;  Goode  v.  Riley, 
163  Mass.  686,  28  N.  K  228,  upholding  reformation  of  deed  where  both  parties 
understood  boundaries  to  describe  smaller  parcel  identified  by  them;  Crippen  v. 
Baumes,  16  Hun,  136,  upholding  reformation  of  deed  where  by  mistake  of  scrivener 
portion  of  land  intended  to  be  conveyed  was  omitted;  Fehlberg  v.  Cosine,  16  R. 
I.  162,  13  Atl.  110,  denying  reformation  of  contract  for  mistake  where  mistake 
is  by  only  one  party;  Mead  v.  White  (Mead  v.  Winslow),  63  Wash.  638,  132  A. 
S.  R.  1092,  23  L.R.A.(N.S.)  1197,  102  Pac.  753,  holding  that  reformation  does 
not  mean  re-creation;  Petesch  v.  Hambach,  48  Wis.  443,  4  N.  W.  566,  denying 
reformation  of  mortgage  by  husband  and  wife  on  homestead  which  by  mistake  was 
on  other  lands. 

Cited  in  notes  in  94  A.  S.  R.  293,  on  reformation  of  writings;  6  L.R.A.  200, 
on  reformation  of  insurance  contracts. 
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Sufficiency  of  part  performance  to  establish  equity's  power  to  relieve. 

Cited  in  Moore  t.  Allen,  26  Colo.  197,  77  A.  S.  R.  265,  57  Pac.  698,  upholding 
equity's  right  to  specific  enforcement  of  oral  contract  to  convey  land  in  considera- 
tion of  marriage  where  wife  was  put  in  possession  making  valuable  improvements; 
Blalock  V.  Waggoner,  82  Ga.  122,  8  S.  E.  48,  upholding  specific  performance  of 
oral  contract  where  one  of  two  conveyances  was  made  and  consideration  paid 
therefor  but  vendor  refused  to  convey  balance;  Potter  v.  Jacobs,  111  Mass.  32, 
holding  erection  of  house,  together  with  part  payments,  sufficient  performance  to 
authorize  specific  performance  of  oral  contract  to  convey;  Barnes  v.  Boston  &  M. 
R.  Co.  130  Mass.  388,  holding  oral  agreement  to  release,  not  rendered  enforceable 
on  ground  of  part  performance  though  land  is  fenced,  etc.,  from  land  kept;  Burns 
V.  Daggett,  141  Mass.  368,  6  N.  E.  727,  holding  occupation  of  and  making  of  re- 
pairs and  improvements  upon  premises  under  oral  contract  of  purchase  insuffi- 
cient to  satisfy  statute  of  frauds;  Graves  v.  Goldthwait,  153  Mass.  268,  10 
L.R.A.  763,  26  N.  E.  860,  holding  injury  vendee  might  sustain  because  one  of 
six  tenants  in  common  refused  to  convey  parcel  under  parol  contract,  insufficient  to 
take  case  out  of  statute  of  frauds;  Low  v.  Low,  173  Mass.  580,  64  N.  E.  257,  up- 
holding specific  performance  of  oral  agreement  to  exchange  land  when  plaintiff 
has  fully  performed  and  has  been  put  in  possession  of  other's  land  exercising  right 
of  ownership;  Harrell  v.  Sonnabend,  191  Mass.  310,  77  N.  E.  764,  holding  giving 
up  old  store  and  occupying  new,  together  with  making  of  extensive  improvements, 
sufficient  to  render  parol  agreement  to  lease  enforceable;  Green  v.  Jones,  76  Me. 
563,  upholding  specific  performance  of  oral  land-contract  where  purchase  price  has 
been  partly  paid  and  possession  taken;  Bennett  v.  Dyer,  89  Me.  17,  35  AtL  1004^ 
holding  flowing  of  driving  park  upon  land  in  pursuance  to  oral  contract  to  convey 
insufficient  to  warrant  specific  performance;  Brown  v.  Hoag,  35  Minn.  373,  29  N. 
W.  135,  upholding  enforcement  of  oral  contract  for  sale  of  land  where  vendee  has 
already  conveyed  certain  of  the  tracts  with  warranties,  Brown  v.  Prescott,  63 
N.  H.  61,  upholding  specific  performance  of  oral  contract  to  convey  land  where 
promise  is  in  possession  and  has  made  improvements;  Gallagher  v.  Gallagher, 
31  W.  Va.  9,  5  S.  E.  297,  denying  enforcement  of  parol  contract  for  sale  of  land 
on  ground  of  part  performance  where  vendee  lives  upon  land  with  vendor  and  not 
as  exclusive  proprietor;  Marie  v.  Garrison,  13  Abb.  N.  C.  210,  on  stifficiency  of 
part  performance  of  oral  contract. 

Cited  in  notes  in  53  A.  D.  541,  542,  as  to  what  acts  are  part  performance  of 
contract  of  sale  of  land;  3  L.R.A.(N.S.)  792,  799,  on  sufficiency  of  transfer  of 
possession  of  real  property  to  satisfy  statute  of  frauds;  8  L.R.A.(N.S.)  873,  on 
sufficiency  of  possession  alone  as  ground  for  granting  specific  perfoVmance  of  parol 
gift  of,  or  contract  to  convey,  real  property;  6  E.  R.  C.  746,  on  right  to  have 
specific  performance  of  contract  for  sale  of  lands  under  which  plaintiff  has  altered 
his  position,  by  making  improvements  on  land  or  otherwise,  although  contract 
is  not  in  writing  and  signed  by  party  to  be  charged;  22  E.  R.  C.  868,  869,  on 
effect  of  statute  of  frauds  on  specific  performance  of  contracts. 
«  Payment  of  purchase  price  as  part  performance. 

Cited  in  Blodgett  v.  Hildreth,  103  Mass.  484;  Holmes  v.  Winchester,  135  Mass. 
299;  Brown  v.  Brown,  33  N.  J.  Eq.  650, — ^holding  payment  of  purchase  price  In- 
sufficient to  give  equity  jurisdiction  to  enforce  oral  contract  for  sale  of  land; 
Weeks  v.  Lund,  69  N.  H.  78,  45  Atl.  249,  holding  payment  of  consideration  in 
personal  services  insufficient  to  take  oral  contract  to  purchase  land  out  of  stat- 
ute of  frauds;  Baker  v.  Wiswell,  17  Neb.  62,  22  N.  W.  Ill,  holding  part  payment 
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of  purchase  price  of  realty  insufficient  to  take  oral  land  contract  out  of  statute 
of  frauds. 

Cited  in  note  in  27  A.  D.  745,  on  payment  as  part  performance. 
—  Marriage  as  part  performance. 

Cited  in  Green  v.  Green,  34  Kan.  740,  65  A.  R.  256,  10  Pac.  156,  upholding 
enforcement  of  oral  promise  to  convey  land  given  as  consideration  for  marriage, 
upon  subsequent  marriage  and  conveyance  of  land  to  another;  Peek  v.  Peek,  77 
Cal.  106,  11  A.  S.  R.  244,  1  L.R.A.  185,  19  Pac.  227,  holding  marriage  sufficient 
to  take  oral  promise  to  convey  property  in  consideration  thereof  out  of  statute 
of  frauds  where  such  promise  was  evaded  by  false  representations;  Offutt  t.  Offutt 
106  Md.  236,  124  A.  S.  R.  491,  12  L.R.A.(N.S.)  232,  67  Atl  138,  upholding  specific 
performance  of  oral  promise  to  provide  for  woman  if  she  would  marry  promissor, 
upon  her  subsequent  marriage  to  hini;  Nowack  v.  Berger,  133  Mo.  24,  54  A.  S. 
R.  663,  31  L.R.A.  810,  34  S.  W.  489,  holding  marriage  sufficient  performance  to 
take  parol  antenuptial  contract  on  consideration  thereof  out  of  statute  of  frauds. 

Cited  in  reference  note  in  77  A.  S.  R.  258,  on  statute  of  frauds  as  to  antenuptial 
agreement. 
Equity's  power  to  relieve  in  case  of  parol  contract «  Power  to  reform. 

Cited  in  Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.  39  Fed.  353  (affirming 
7  Pa.  Co.  Ct.  67),  denying  equitable  relief  to  compel  complete  execution  of  con- 
tract for  sale  of  partnership  by  adding  additional  signature;  Allen  v.  Kitchen 
16  Idaho,  133,  —  LJR.A.(N.S.)  — ,  100  Pac.  1052,  18  A.  &  E.  Ann.  Cas.  914, 
holding  that  insufficient  and  void  description  cannot  be  supplied  or  aided  by 
parol  evidence;  Butler  v.  Threlkeld,  117  Iowa,  116,  90  N.  W.  584,  upholding 
equity's  power  to  correct  lease  by  including  option  to  buy  omitted  by  mutual 
mistake;  Place  v.  Johnson,  20  Minn.  219,  Gil.  198,  upholding  equity's  right 
to  reform  deed  upon  proof  by  parol;  Olson  v.  Erickson,  42  Minn.  440,  up- 
holding reformation  of  written  contract  to  convey,  to  conform  to  oral  agree- 
ment; Reigart  v.  Manufacturers*  Coal  &  Coke  Co.  217  Mo.  142,  117  S.  W. 
61,  holding  parol  evidence  inadmissible  to  supply  defects  in  contract  with- 
in Statute  of  Frauds;  Davis  v.  Ely,  104  N.  C.  16,  17  A.  S.  R.  667,  5  L.R.A. 
810,  10  S.  E.  138,  denying  reformation  of  executory  land  contract  upon  parol 
testimony;  Hutchins  v.  Pettingill,  58  N.  .H.  386,  upholding  reformation  -of 
deed  where  through  fraud  or  mistake  less  land  was  conveyed  than  was  orally 
bought;  Tasker  v.  Kenton  Ins.  Co.  59  N.  H.  438,  on  reformation  of  written  con- 
tract on  proof  by  parol  evidence. 
«  Power  to  specifically  enforce. 

Cited  in  Gross  v.  Milligan,  176  Mass.  566,  58  N.  E.  471;  Seaman  v.  Aschermann, 
51  Wis.  678,  37  A.  R.  849,  8  N.  W.  818;  Atchison,  T.  k  S.  F.  R.  Co.  v.  Hurley, 
82  C.  C.  A.  458,  168  Fed.  503,— upholding  equitable  relief  to  enforce  oral  contract 
executed  on  one  side;  Brock  v.  Brock,  90  Ala.  86,  9  L.R.A.  287,  8  So.  11;  Patton 
V.  Beecher,  62  Ala.  579, — denying  enforcement  of  parol  trust  to  reconvey,  in  ab- 
sence of  fraud;  Baldridge  v.  Centgraf,  82  Kan.  240,  108  Pac.  83,  holding  contract 
not  necessarily  capable  of  enforcement  because  proof  of  existence  of  oral  agree- 
ment is  admissible;  Ahrend  v.  Odiome,  118  Mass.  261,  19  A.  R.  449,  denying  spe- 
cific performance  of  oral  agreement  to  reconvey  land;  Somerby  v.  Buntin,  118 
Mass.  279,  19  A.  R.  459,  upholding  specific  performance  of  oral  agreement  provid- 
ing for  joint  ownership  of  invention ;  Woodbury  v.  Gardner,  77  Me.  68,  upholding 
equity's  right  to  enforce  oral  land  contract  partially  performed;  School  Diet.  No. 
1  V.  Holt,  226  Mo.  406,  136  A.  S.  R.  651,  126  S.  W.  462,  holding  Statute  of  Frauda 
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no  defense  to  speciflc  performance  of  contract  to  convey  land,  where  it  would  en- 
able defendant  to  defraud  plaintiff;  Seymour  t.  Oelrichs,  156  Cal.  782,  134  A.  3. 
R.  154,  106  Pac.  88,  holding  person  estopped  to  assert  statute  of  frauds  where  it 
would  amount  to  practicing  fraud;  McCann  v.  Pickup,  17  Phila.  56,  42  Phila  Leg. 
Int.  286,  denying  specific  performance  of  land  contract  where  parol  evidence  is 
necessary  to  rectify  description;  Price  v.  Lloyd,  31  Utah,  86,  8  L.Rji.(N.S.) 
870,  86  Pac  767,  denying  equitable  relief  to  enforce  parol  gift  of  land;  Hale  v. 
Hale,  90  Va.  728,  19  S.  E.  739,  denying  equitable  relief  to  enforce  parol  agreement 
to  convey  land;  Swick  v.  Rease,  62  W.  Va.  567,  59  S.  E.  610,  holding  Stotute  of 
Frauds  inapplicable  to  tnists. 

Annotation  cited  in  Rowell  v.  Smith,  123  Wis.  510,  102  N.  W.  1,  3  A.  ft  E.  Ann. 
Gas.  773,  denying  equitable  relief  to  enforce  verbal  collateral  promise  to  answer 
lor  another's  debt. 

Distinguished  in  Beardsley  v.  Duntley,'69  N.  Y.  577,  upholding  specific  perform- 
ance of  oral  agreement  to  convey  land  where  vendee  through  fraudulent  repre- 
sentations .accepts  deed  not  including  all  land  contracted  for. 

Denied  in  McDonald  v.  Yungbluth,  46  Fed.  836,  upholding  equitable  relief  where 
deed  through  fraud  only  conveys  portion  of  land,  though  contract  was  oral. 
Equity's  power  to  compel  payment  of  purchase  price. 

Cited  in  Jones  v.  Newhall,  116  Mass.  244,  16  A.  R.  97,  denying  specific  per- 
formance of  contract  where  all  that  remains  is  vendee's  payment  of  purchase 
price. 
Equity's  power  to  relieve  for  fraud. 

Cited  in  Russell  v.  Wade,  146  N.  C.  116,  59  S.  E.  345;  Camden  v.  Dewing,  47 
W.'Va.  310,  81  A.  S.  R.  797,  34  S.  E.  9M,— upholding  equitable  relief  where 
party  buys  land  under  agreement  to  convey  taking  title  in  his  own  name  and 
neglecting  to  convey;  Re  O'Hara,  95  N.  Y.  403,  47  A.  R.  53,  14  Abb.  N.  C.  71, 
holding  taking  of  property  with  understanding  that  it  be  applied  in  certain 
way,  but  silently  intending  not  to  do  so,  to  be  fraud;  Potts  v.  Fitch,  47  W.  Va. 
63,  34  S.  £.  959,  upholding  equitable  relief  where  party  taking  oil  lease  in 
his  own  name  for  benefit  of  others  fraudulently  procures  one  party  to  release 
portion  of  his  interest;  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.  417,  35 
L.  ed.  1063,  12  Sup.  Ct.  Rep.  239,  on  equitable  relief  where  written  instrument 
by  fraud  or  mistake  fails  to  express  true  contract. 

Cited  in  reference  note  in  97  A.  D.  94,  on  showing  fraud  to  defeat  recovery 
in  action  at  law  for  land  conveyed  where  deed  includes  land  not  agreed  to  b« 
conveyed. 

Cited  in  notes  in  7  A.  D.  442,  as  to  what  fraud  will  take  agreement  to  buy 
land  out  of  statute  of  frauds;  5  L.R.A.  153,  on  accident,  mistake,  or  fraud  as 
ground  for  equitable  relief;  5  L.R.A.  159,  on  enforcement  in  equity  of  corrected 
agreement;  26  L.R.A.  570,  on  effect  of  fraudulent  omission  of  part  of  agreement 
to  right  to  relief  from  operation  of  statute  of  frauds;  12  K  R.  C.  765,  on  validity 
of  settlements  to  cut  off  intended  husband  or  wife. 
E^qnity's  power  to  relieve  from  mistake. 

Cited  in  notes  in  7  A.  D.  568,  on  power  of  equity  to  relieve  against  mistake 
in  written  contract  on  parol  evidence;  6  L.R.A.  156,  on  power  of  court  of  equity 
to  relieve  from  mistake  in  contract;  11  L.R.A.  377,  on  equitable  relief  from  mis- 
take in  deed;  12  L.R.A.  273,  on  equity  jurisdiction  to  correct  mistakes  in 
contracts;  28  L.R.A.(N.S.)  794,  879,  880,  on  relief  from  mistake  of  law  as  to 
effect  of  instrument. 
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Kescisslon  of  land  contract. 

Cited  in  Straley  v.  Perdue,  33  W.  Va.  375,  10  S.  E.  780,  holding  that  accept- 
ance of  deed  calling  for  less  acres  than  that  of  agreement  with  full  knowledge 
constitutes  rescission  of  agreement. 

Admissibility  of  parol  evidence  In  suit  to  reform  instrument,  etc. 

Cited  in  Sampson  v.  Mudge,  13  Fed.  260,  holding  parol  evidence  admissible  to  ' 
prove  intention  of  parties  in  suit  in  equity  to  correct  deed;  Campbell  v.  Dear- 
bom,  109  Mass.  130,  12  A.  R.  671,  holding  evidence  parol  admissible  to  show 
absolute  deed  is  mortgage;  Earle  v.  Rice,  111  Mass.  17,  upholding  admissibility 
in  equity  of  oral  evidence  that  agreement  signed  by  husband  and  wife  was  not 
intended  to  bind  them;  Ringer  v.  Holtzclaw,  112  Mg.  519,  20  S.  W.  800,  holding 
parol  evidence  inadmissible  to  supply  essential  terms  of  land  contract;  Ma- 
comber  V.  Peckham,  16  R.  I.  485,  17  Atl.  910,  denying  admissibility  of  parol 
evidence  in  equity  to  reform  contract  for  mutual  mistake;  Coote  v.  Borland, 
36  Can.  S.  C.  282,  holding  parol  evidence  admissible  to  show  what  parties  were 
dealing  about. 

Cited  in  reference  note  in  26  A.  D.  212,  on  parol  evidence  to  establish  mistake 
in  deed. 

Cited  in  notes  in  65  A.  S.  R.  502,  on  effect  of  statute  of  frauds  on  reforma- 
tion of  contract;  6  L.R.A.  45,  on  admissibility  of  parol  evidence  to  show  fraud  in 
written  contract;  11  E.  R.  C.  227,  on  admissibility  of  parol  evidence  to  show 
mistake  in  written  contract. 

Validity  of  oral  agreement. 

Cited  in  Caylor  v.  Roe,  99  Ind.  1,  denying  validity  of  oral  contract  before 
marriage  to  settle  property  on  wife  in  lieu  of  what  she  would  be  entitled  to; 
Orth  V.  Orth,  145  Ind.  184,  57  A.  S.  R.  186,  32  L.R.A.  298,  42  N.  E.  277,  denying 
validity  of  oral  promise  by  sole  beneficiary  to  give  property  in  accordance  with 
testator's  wishes;  Pierce  v.  Chace,  108  Mass.  254,  denying  validity  of  oral  agree- 
ment to  take  land  in  consideration  for  support  of  family  as  against  wife 
claiming  right  to  redeem;  Hurley  v.  Donovan,  182  Mass.  64,  64  N.  E.  685, 
denying  damages  for  slander  of  title  where  only  title  plaintiff  has  is  through 
parol  contract,  unenforceable  under  statute  of  frauds;  Elmore  v.  Symonds,  183 
Mass.  321,  67  N.  E.  314,  holding  in  action  by  bankrupt's  assignee  to  recover 
rents,  that  oral  agreement  by  bankrupt  to  pay  same  over  to  defendant  is  no 
defense;  Sarkisian  v.  Teele,  201  Mass.  596,  88  N.  E.  333,  holding  oral  promise 
to  execute  contract  in  writing  embodying  terms  which  bring  it  within  statute 
of  frauds  itself  within  statute. 

Cited  in  notes  in  51  A.  D.  145,  on  effect  of  statute  of  frauds  where  it  is  part 
of  original  agreement  to  put  contract  in  writing;  20  L.R.A.  466,  on  gifts  by 
will  as  affected  by  promise  made  to  testator. 
—  For  service  for  one  year. 

Cited  in  Caldwell  v.  School  City,  132  Ind.  92,  31  N.  E.  566,  denying  validity 
of  oral   contract   to   hire   superintendent   for   year,   repudiated   by   later   Ix>aid 
before  being  reduced  to  writing. 
Sufficiency  of  memorandum  of  land  contract. 

Cited  in  Miller  v.  Burt,  196  Mass.  396,  82  N.  E.  39,  holding  memorandum  of 
land  contract  must  identify  land  intended  to  be  conveyed. 
Am.  Rep.  Vol.  XIII.— 62. 
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Estoppel  to  plead  statnte  of  frauds. 

Cited  in  note  in  134  Am.  St.  R.  175,  on  estoppel  to  plead  statute  of  frauda 
in  actions  on  contracts  not  to  be  performed  within  a  year. 
Creation  of  constructlTe  or  resnltin^  trust. 

Cited  in  Curdy  v.  Berton,  79  Cal.  420,  12  A.  S.  R.  157,  6  L.R.A.  189,  21  Pac. 
858,  holding  that  legatee  taking  estate  to  distribute  according  to  testator'a 
intention,  is  rendered  constructive  trustee;  Gemmel  v.  Fletcher,  76  Kan.  577, 
92  Pac.  713,  l\plding  that  where  husband  prevented  wife  conveying  property, 
promising  to  convey  in  accordance  with  her  wishes,  his  refusal  creates  con- 
structive trust;  Ransdel  v.  Moore,  153  Ind.  393,  53  L.R.A.  753,  53  N.  E.  767, 
holding  where  husband  persuaded  wife  on  death  bed  not  to  convey  to  brothers, 
so  that  it  goes  to  husband,* a  triist  is  created;  Gregory  v.  Bowlsby,  115  lows, 
327,  88  N.  W.  822,  holding  representations  to  children  to  induce  conveyance, 
made  with  intent  to  cheat  children  sufficient  to  establish  resulting  trust;  Olliffe 
V.  Wells,  130  Mass.  221,  holding  that  devisee  taking  estate  to  distribute  accord- 
ing to  testator's  intention  expressed  to  devisee,  takes  no  beneficial  interest; 
Gilpatrick  v.  Glidden,  81  Me.  137,  10  A.  S.  R.  245,  2  L.R.A.  662,  16  AU.  464, 
holding  that  where  husband's  intention  in  devising  property  was  chsnged,  he 
devising  all  to  wife  upon  her  assurance  of  giving  remainder  to  heirs,  she  took 
same  charged  with  trust;  Avery  v.  Stewart,  136  N.  C.  426,  68  L.R.A.  776,  4ft 
S.  E.  775,  upholding  parol  trust  in  land  which  party  taking  title  thereto  agreea 
to  perform  in  certain  way. 

S  AM.  R£P.  4S5,  NASH  t.  LUIili,   102  MASS.  60. 
Validity  of  note  given  for  patent. 

Cited  in  Green  v.  Stuart,  7  Baxt.  418;  Tod  v.  Wick  Bros.  36  Ohio  St.  370,— 
upholding  note  given  for  patent  capable  of  application  to  practical  use,  without 
regard  to  utility  thereof;  Chemical  Electric  Light  &  P.  Co.  v.  Howard,  148 
Mass.  352,  2  L.R.A.  168,  20  N.  E.  92,  upholding  admissibility  of  evidence  as  to 
validity  of  patent  in  action  on  note  given  for  patent;  Hathom  v.  Wheelwright, 
99  Me.  353,  59  Atl.  517,  2  A.  &  E.  Ann.  Cas.  428,  denying  validity  of  promis- 
sory note  given  for  void  patent;  Keith  v.  Hobbs,  69  Mo.  84,  denying  validity 
of  promissory  note  given  in  consideration  for  assignment  of  void  patent;  Harden 
V.  Atchison  &  N.  R.  Co.  4  Neb.  516,  upholding  enforcement  of  promissory  note 
in  hands  of  bona  fide  holder  though  given  for  patent  and  omitting  words  pre- 
scribed by  statute. 

Cited  in  note  in  20  L.R.A.  605,  on  invalidity  for  failure  of  consideration,  of 
note  given  for  patent  rights. 

Distinguished  in  Schroeder  v.  Nielsen,  39  Neb.  335,  57  N.  W.  993,  denying 
validity  of  note  given  as  consideration  for  privilege  of  using  article  which  all 
men  are  at  liberty  to  use. 
Validity  of  note  secured  by  national  bank  stock. 

Cited  in  Brown  v.  Ohio  Nat.  Bank,  18  App.  D.  C.  598,  upholding  validity  of 
note  secured  by  shares  of  national  bank  stock,  though  statute  prohibits  national 
banks  from  loaning  money  on  security  of  its  capital  stock. 
Gufllclency  of  consideration  for  contract. 

Cited  in  notes  in  3  L.R.A.  762;  5  L.R.A.  856,  857, — on  sufficiency  of  considera- 
tion for  contract. 
—  Patent  as  consideration. 

Cited  in  American  Merchants  Mfg.  Co.  t.  Kantrowitz,  77  111.  App.  155,  denying 
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admiMibilitj  of  eTidence  of  usefulness  of  yalid  patent  given  as  consideration  for 
contract;  Harlow  v.  Putnam,  124  Mass.  553,  denying  validity  of  exclusive  license 
to  manufacture  patented  article  where  patent  is  void;  Gloucester  Isinglass  & 
Glue  Co.  V.  Russia  Cement  Co.  164  Mass.'  92,  26  A.  S.  R.  214,  12  L.R.A.  563, 
27  N.  £.  1005,  denying  specific  performance  of  contract  given  for  void  patent. 

Cited  in  reference  note  in  25  A.  D.  392,  on  contract  to  purchase  invalid  patent 
right 
Jurisdiction  of  state  court  In  snlt  involving  patent. 

Cited  in  Pratt  v.  Paris  Gaslight  k  Coke  Co.  168  U.  S.  255,  42  L.  ed.  458,  18 
Sup.  Ct.  Rep.  62,  holding  defense  of  invalidity  of  patent  insufficient  to  oust 
state  court  of  jurisdiction;  Brown  v.  Texas  Cactus  Hedge  Co.  64  Tex.  396; 
Holt  V.  Silver,  169  Mass.  435,  48  N.  E.  837, — ^upholding  power  of  state  court  to 
decide  federal  question  arising  collaterally  in  respect  to  validity  of  patent; 
David  V.  Park,  103  Mass.  501,  upholding  action  in  state  court  for  deceit  in  sale 
of  patent  right;  Carleton  v.  Bird,  94  Me.  182,  47  Atl.  154,  upholding  jurisdiction 
of  state  courts  in  action  on  contract  in  which  patent  is  subject-matter. 

Cited  in  reference  notes  in  17  A.  R.  448,  on  questioning  validity  of  patent  in 
state  court;  23  A.  R.  73,  on  jurisdictions  of  state  courts  of  actions  relating  to 
patents. 

Cited  in  note  in  1  L.R.A.  314,  on  jurisdiction  over  cases  arising  under  patent 
laws  of  Congress. 

S  AM.  RBP.  439,  ESTES  v.  TOWER,  102  MASS.  65. 
Demand  or  suit  on  note  on  last  day  of  grace. 

Cited  in  National  Exch.  Bank  v.  National  Bank,  132  Mass.  147,  upholding 
action  on  note  after  demand  at  reasonable  time  and  place  on  last  day  of  grace; 
King  V.  Crowell,  61  Me.  244,  14  A.  R.  560,  holding  notice  upon  last  day  of  grace 
on  indorser  after  previous  demand  upon  maker  on  same  day  not  premature; 
Joergenson  v.  Joergenson,  28  Wash.  477,  92  A.  S.  R.  888,  68  Pac.  913,  denying 
right  to  sue  on  note  before  last  day  of  grace. 

Cited  in  reference  notes  in  35  A.  R.  220,  on  when  action  may  be  commenced 
on  negotiable  instrument;  92  A.  S.  R.  892,  on  days  of  grace  for  negotiable 
instruments. 

Commencement  of  action. 

Cited  in  Trinidad  v.  Hokasona,  102  C.  C.  A.  421,  178  Fed.  438,  holding  action 
begun  before  maturity  of  demand  premature. 

Cited  in  note  in  15  A.  D.  346,  on  issuance  of  writ  as  commencement  of  action. 

S  AM.  REP.  440,  FRENCH  v.  VINING,  102  MASS.  1S2. 
Concealment  by  vendor  or  lessor  as  actionable. 

Cited  in  Lower  v.  Harris,  6  C.  C.  A.  394,  14  U.  S.  App.  615,  57  Fed.  368, 
holding  concealment  of  decline  of  profits  by  owner  selling  business  actionable 
when  buyer  told  seller  he  would  not  purchase  if  there  was  decline;  Dushane  v. 
Benedict,  120  U.  S.  630,  30  L.  ed.  810,  7  Sup.  Ct.  Rep.  696,  upholding  action  for 
damages  caused  by  purchase  of  rags  as  clean,  which  were  infected  with  small- 
pox; Moore  v.  Sawyer,  167  Fed.  826,  holding  that  fraud  may  consist  of  sup' 
pression  of  facts  by  vendor  of  land;  Minor  v.  Sharon,  112  Mass.  477,  17  A.  R. 
122,  upholding  owner's  liability  for  injuries  to  tenant  where  he  leased  house  in 
which  there  was  scarlet  fever  without  disclosing  fact;  Trambly  v.  Ricard,  130 
Mass.  259,  holding  that  fraud  may  be  proved  by  acts;   Bowe  v.  Hunking,  135 
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Mass.  380,  46  A.  R.  471,  denying  landlord's  liability  for  injuries  to  tenant  caused 
by  falling  on  defective  stair  which  landlord  had  tried  and  thought  safe;  Neveu 
V.  Sears,  165  Mass.  303,  29  N.  E.  472,  holding  employer  liable  for.  in  juries  to 
mason  caused  by  explosion  of  dynamite  in  rock  where  employer  had  used  dyna« 
mite  in  blasting  same  from  quarry;  Martin  v.  Richards,  155  Mass.  381,  29  N.  E. 
691,  upholding  owner's  liability  for  injuries  caused  by  odors  from  privy  vault 
known  to  exist  which  fact  was  not  disclosed  to  tenant;  Provost  v.  Ck>ok,  184 
Mass.  315,  68  N.  E.  336,  holding  vendor  of  feed  knowing  same  to  have  been  near 
paris  green  at  time  of  fire  liable  for  loss  of  vendee's  horses  caused  by  poison; 
Leavitt  V.  Fiberloid  Ck>.  196  Mass.  440,  16  L.R.A.(N.S.)  856,  82  N.  E.  682,  holding 
it  to  be  question  for  jury  as  to  vendor's  liability  for  fire  caused  by  igniting  of 
fiberloid  sold  vendee;  Schubert  v.  J.  R.  Clark  Co.  49  Minn.  331,  32  A.  S.  R.  569, 
16  L.R.A.  818;  61  N.  W.  1103,  holding  manufacturer  of  dangerously  constructed 
step-ladder  liable  for  injuries  resulting  from  its  use  by  subsequent  vendee; 
Coyle  V.  Baum,  3  Okla.  696,  41  Pac.  389,  upholding  vendor's  liability  for  injuries 
caused  by  feed  sold  vendee  containing  castor  beans  a  poisonous  substance;  Jones 
V.  George,  61  Tex.  345,  48  A.  R.  280,  upholding  druggist's  liability  for  injuries 
to  cotton  caused  by  substance  sold  as  paris  green  to  be  applied  to  crop  to  kill 
worms  but  which  killed  crop;  Maynard  v.  Maynard,  49  Vt.  297,  holding  vendor 
liable  in  action  of  deceit  for  selling  bull  to  party  for  purpose  of  putting  with 
cows,  but  conceding  animal's  lack  of  power  of  propagation;  Covington  Sawmill 
&  Mfg.  Co.  v.  Clark,  116  Ky.  461,  76  S.  W.  348,  on  proof  of  defendant's  knowledge 
of  condition  of  machine  causing  injury. 

Cited  in  note  in  15  A.  D.  107,  on  fraudulent  concealment  in  sales. 

Duty  of  party  Injured  to  keep  down  damages. 

Cited  in  Cromer  v.  Logansport,  38  Ind.  App.  661,  78  N.  E.  1045,  holding  that 
party  injured  by  another's  negligence  must  use  reasonable  care  to  prevent  in- 
crease of  damage;  Sullivan  v.  Old  Colony  Street  R.  Co.  200  Mass.  303,  86  N.  £. 
611,  holding  one  injured  bound  to  use  all  reasonable  care  to  lessen  his  damages; 
Grindle  v.  Eastern  Exp.  Co.  67  Me.  317,  24  A.  R.  31,  on  plaintiff's  duty  to  use 
reasonable  care  to  remedy  injury  caused  by  defendant. 

Cited  in  notes  in  6  A.  S.  R.  365,  on  duty  of  party  whose  property  has  been 
converted  or  destroyed  to  repurchase  other  property  to  mitigate  or  fix  measure 
of  damage;  1  L.R.A.  76,  on  obligations  of  person  injured  by  another's  fault; 
18  L.R.A.  386,  on  measure  of  damages  for  breach  of  implied  warranty. 

Implied  warranty  that  thing  sold  or  rented  is  fit  for  use. 

Cited  in  National  Cotton  Oil  Co.  v.  Young,  74  Ark.  144,  109  A.  S.  R.  71, 
85  S.  W.  92,  4  A.  &  E.  Ann.  Cas.  1123,  holding  that  there  is  no  implied  warranty 
that  feed  sold  for  cattle  is  wholesome;  National  Oil  Co.  v.  Rankin,  68  Kan.  679, 
75  Pac.  1013,  holding  rule  of  caveat  emptor  to  apply  in  absence  of  express  war- 
ranty or  fraud  where  dealer  sells  goods  on  market  for  retail;  Howard  v.  Emer- 
son. 110  Mass.  320,  14  A.  R.  608,  holding  farmer  selling  live  cow  for  food  not 
charged  with  implied  warranty  as  to  her  fitness;  Hight  v.  Bacon,  126  Mass.  10, 
30  A.  R.  639,  denying  existence  of  implied  warranty  of  fitness  for  purpose  for 
which  article  is  purchased  in  absence  of  fraud,  particular  use  not  being  com- 
municated to  vendor;  Giroux  v.  Stedman,  145  Mass.  439,  1  A.  S.  R.  472,  14 
N.  E.  538,  denying  former's  liability  on  implied  warranty  that  hog  killed,  and 
sold  for  food,  is  fit  therefor;  Downing  v.  Dearborn,  77  Me.  457,  1  Atl.  407,  uphold- 
ing vendee's  right  to  recover  damages  for  defective  condition  of  leather  sold  by 
Yendor;   Briggs  v.  Hunton,  87  Me.   145,  47  A.  S.  R.  318,  32  Atl.  794,  holding 
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that  there  is  no  implied  warranty  in  contract  for  services  that  stallion  is  free 
from  disease;  White  v.  Oakes,  88  Me.  367,  32  L.R.A.  692,  34  Atl.  175,  holding 
that  there  was  no  implied  warranty  in  sale  of  folding  bed  without  express 
warranty  in  absence  of  fraud. 

Cited  in  notes  in  73  A.  D.  168,  170,  on  action  for  damages  for  selling  noxious 
and  unsound  food;  57  A.  D.  462,  on  liability  of  remote  wrongdoer  for  damage 
caused  by  wrongful  act  of  negligence;  22  L.R.A.  187,  on  implied  warranty  of 
fitness  of  property  bought  for  special  purpose;  22  L.R.A.  190,  on  implied  war- 
ranty of  fitness^  of  articles  )oj  one  manufacturing  them  for  special  purpose; 
22  L.R.A.  194,  on  knowledge  of  purpose  as  affecting  implied  warranty  of  fitness 
of  property  bought;  21  L.R.A.  140,  on  liability  of  vendor  of  unwholesome  food 
for  cattle;  22  L.R.A.  195,  196,  on  implied  warranty  of  fitness  of  articles  of  food, 
etc. 

Distinguished  in  Farrell  v.  Manhattan  Market  Co.  198  Mass.  271,  126  A.  S.  R. 
436,  15  L.R.A.(N.S.)  884,  84  N.  E.  481,  15  A.  &  E.  Ann.  Cas.  1076,  holding  dealer 
who  bona  fide  believes  that  provisions  sold  are  sound  and  wholesome  not  liable 
for  their  not  being  so  in  absence  of  express  contract. 

8   AM.   REP.    445,   SHELBURNS  FAIiLS  NAT.   BANK  t.   TOWNSLBT, 

102  MASS.  177. 
Proof  of  time  by  date  on  letter. 

Cited  in  Uhlman  v.  Amholdt  &  S.  Brewing  Co.  53  Fed.  485,  holding  time  of 
receipt  of  letter  from  Germany  in  this  country  not  provable  by  date  of  letter. 
Snfflelency  of  notice  of  protest  or  dishonor  by  mail. 

Cited  in  Wachusett  Nat.  Bank  v.  Fairbrother,  148  Mass.  181,  12  A.  S.  R.  530, 
19  N.  E.  345,  holding  notice  of  protest  mailed  to  home  of  indorsee's  mother 
where  indorsee  had  lived  but  had  left  intending  not  to  return,  but  returning 
temporarily  found  notice,  to  be  sufficient;  Forbes  v.  Omaha  Nat.  Bank,  10  Neb. 
338,  6  N.  W.  393,  denying  sufficiency  of  notice  of  protest  by  placing  drop  letter 
in  postoffice  of  city  where  indorser  resides;  Brown  v.  Bank  of  Abingdon,  85  Va. 
95,  7  S.  E.  357,  holding  drop  letter  to  indorser  living  just  outside  corporate 
limits  of  same  city  where  bank  is  located  insufficient  notice  of  dishonor;  United 
States  Nat.  Bank  v.  Burton,  58  Vt.  426,  3  Atl.  756,  upholding  sufficiency  of 
notice  of  dishonor  of  draft  mailed  to  drawer  on  day  of  receipt  though  both  parties 
reside  in  same  town. 

Cited  in  notes  in  38  A.  D.  608,  on  notice  of  dishonor  of  notes  and  bills  between 
residents  of  same  city  or  town;  38  A.  D.  611,  on  who  are  parties  residing  in 
same  place  for  purposes  of  notice  of  dishonor  of  bills  and  notes;  40  A.  D.  274, 
on  sufficiency  of  service  of  notice  of  dishonor  by  drop  letter. 

8  AM.  REP.  451,  COOPER  v.  MASSACHUSETTS  MUT.  li.  INS.  CO.  102 

MASS.  227. 
Construction  of  suicide  clause  in  insurance  policy. 

Cited  in  Manhattan  L.  Ins.  Co.  v.  Broughton,  109  U.  S.  121,  27  L.  ed.  878, 
3  Sup.  Ct.  Rep.  99;  Grand  Lodge,  I.  O.  M.  A.  v.  Wieting,  68  111.  App.  125; 
Knickerbocker  L.  Ins.  Co.  v.  Peters,  42  Md.  414,  7  Legal  Gaz.  305;  Mutual  L. 
Ins.  Co.  V.  Terry,  15  Wall.  580,  21  L.  ed.  236, — ^holding  suicide  clause  in  life 
insurance  policy  not  to  attach  where  party  kills  himself  while  insane  in  such 
a  degree  that  he  is  incapable  of  exercising  rational  judgment  in  regard  to  act; 
Atty.  Gen.  v.  Colonial  Life  Asso.  194  Mass.  627,  80  N.  E.  455;  Moore  v.  North- 
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western  Mut.  L.  Ins.  Co.  1^  Mass.  468,  78  N.  E.  488,  7  A.  &  E.  Ann.  Cas.  656,-* 
holding  that  under  suicide  clause  providing  for  policy's  nullity  upon  insured's 
suicide  whether  sane  or  insane,  no  degree  of  insanity  suflBcient  to  prevent  clause 
attaching;  Blackstone  v.  Standard  Life  &  Acci.  Ins.  Co.  74  Mich.  592,  3  L.R.A. 
486,  42  N.  W.  156,  holding  suicide  by  person  non  compos  not  to  come  within 
forfeiture  clause  in  life  insurance  policy;  Grand  Lodge  I.  O.  M.  A.  v.  Wieting, 
168  111.  408,  61  A.  S.  R.  123,  48  N.  E.  59,  denying  application  of  suicide  clause 
in  insurance  policy  to  suicide  by  party  so  insane  as  not  to  understand  moral 
character  of  act;  Adkins  v.  Columbia  L.  Ins.  Co.  70  Mo.  27^  35  A..  R.  410, 
holding  under  forfeiture  clause  in  case  of  suicide  in  insurance  policy  "whether 
sane  or  insane,"  that  clause  attached  in  case  of  suicide  by  insane  man  conscious 
of  physical  nature  of  act;  Van  Zandt  v.  Mutual  Ben.  L.  Ins.  Co.  55  N.  Y.  169, 
14  A.  R.  215,  holding  suicide  clause  in  insurance  policy  to  attach  unless  suicide 
is  so  insane  thct  he  could  not  resist  impulse  or  did  hot  know  act  would  produce 
death;  DanieU  v.  New  York,  N.  H.  &  H.  R.  Co.  183  Mass.  393,  62  L.R.A.  751, 
67  N.  E.  424,  on  effect  of  insured's  suicide  upon  insurer's  liability;  DeGogorxa 
v.  Knickerbocker  L.  Ins.  Co.  65  N.  Y.  232  (dissenting  opinion),  on  effect  of 
suicide  clause  in  insurance  policy. 

Cited  in  reference  notes  in  27  A.  R.  689,  on  effect  of  suicide  while  insane 
upon  insurance  policy;  8  A.  S.  R.  886,  on  effect  of  provision  in  insurance  policy 
against  liability  for  death  by  own  hand. 

Cited  in  notes  in  59  A.  D.  489,  on  effect  of  accidental  or  unintentional  self* 
killing  on  insurance  policy;  59  A.  D.  490,  on  effect  of  insanity  on  condition  in 
life  insurance  policy  against  suicide;  19  A.  R.  628,  on  construction  and  effect  of 
suicide  clause  in  life  policy;  35  L.R.A.  260,  on  consciousness  and  intent  as  test 
to  determine  liability  on  policy  in  case  of  suicide  of  insured;  21  L.  ed.  U.  S. 
236,  on  effect  of  provision  avoiding  policy  in  case  of  suicide;  14  E.  R.  C.  22, 
on  rules  of  construction  of  contracts  of  insurance. 
Suicide  as  affecting  presmnptlon  of  insanity. 

Cited  in  Coffey  v.  Home  L.  Ins.  Co.  3  Jones  &,  S.  314,  44  How.  Pr.  481,  holding 
self-destruction  removes  general  presumption  of  sanity. 

Cited  in  note  in  84  A.  S.  R.  546,  on  insanity  of  insured  as  affecting  defense 
of  suicide. 

8  AM.  REP.  458,  McINTIRE  v.  NORWICH  INS.  CO.  102  BfASS.  2S0. 
Sufficiency  of  alienation  to  cause  forfeiture  of  insurance. 

Cited  in  Nussbaum  v.  Northern  Ins.  Co.  1  L.R.A.  704,  37  Fed.  524,  holding 
deed  of  insured  property  to  creditor  to  secure  debt  with  reservation  of  balance 
insufficient  alienation  to  avoid  policy;  J.  I.  Kelly  Co.  v.  St.  Paul  F.  &  M.  Ins. 
Co.  56  Fla.  456,  47  So.  742,  16  A.  &  E.  Ann.  Cas.  654;  Meadows  v.  Hawkeye  Ins. 
Co.  62  Iowa,  387,  17  N.  W.  600, — holding  under  policy  providing  for  its  nullity 
in  case  of  commencement  of  foreclosure  proceedings  on  property,  that  sale  under 
foreclosure  avoids  policy;  Pearson  v.  German  Ins.  Co.  73  Mo.  App.  480,  holding 
advertisement  for  sale  of  insured  property  under  deed  of  trust  forfeiture  of 
policy;  Farmers'  Ins.  Co.  v.  Archer,  36  Ohio  St.  608,  holding  under  policy  pro- 
viding for  forfeiture  for  transfer  or  change  of  title  of  insured  property,  that 
general  warranty  deed  to  another  taking  back  as  part  payment  a  life  estate, 
avoided  policy;  Findlay  v.  Union  Mut.  F.  Ins.  Co.  74  Vt.  211,  93  A.  S.  R.  885, 
52  Atl.  429,  holding  service  of  petition  in  foreclosure  proceedings  sufficient  to 
forfeit  policy  under  alienation  clause. 
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Cited  in  note  in  28  A.  D.  157,  on  mortgage  of  property  insured  as  alienation 
defeating  claim  for  insurance. 

^  AM.  R£P.  460,  BILLINGS  t.  WORCESTER,   102  MASS.  S20. 
Municipality's  liability  in  care  of  streets. 

Cited  in  Wobum  v.  Boston  &  L.  R.  Corp.  109  Mass.  283,  holding  railroad 
jresponsible  to  town  for  damages  recovered  against  it  owing  to  its  negligence 
in  regard  to  highway;  George  v.  Haverhill,  110  Mass.  506,  upholding  city's 
liability  for  injuries  caused  by  falling  over  two  inch  board  in  walk;  Cromarty 
V.  Boston,  127  Mass.  329,  34  A.  R.  381,  holding  jury  warranted  in  finding 
•city  liable  for  injuries  caused  by  fall  on  slippery  glass  in  walk. 

Cited  in  note  in  5  L.R.A.  144,  on  liability  of  municipality  for  personal  in- 
juries caused  by  neglect  of  its  duty;  20  LJIJL(N.S.)  716,  on  liability  of  muni- 
cipality for  defects  or  obstructions  in  streets. 
>»  Objects  likely  to  scare  horses. 

Cite'd  in  Barling  v.  Westmoreland,  52  N.  H.  401,  13  A.  R.  55,  upholding  ad- 
jnissibility  of  evidence  as  to  whether  horses  were  usually  frightened  at  lumber 
pile  on  question  of  town's  liability. 
—  Icy  walk. 

Cited  in  Newton  v.  Worcester,  174  Mass.  181,  54  N.  K  521;  Adams  v.  Chico- 
pee,  147  Mass.  440,  18  N.  E.  231, — upholding  town's  liability  for  injuries  re- 
sulting from  ice  being  formed  on  walk  owing  to  defective  construction;  Pink- 
Tiam  V.  Topsfield,  104  Mass.  78;  Smyth  v.  Bangor,  72  Me.  249, — denying  town's 
liability  for  mere  slipperiness  of  walk;  Street  v.  Holyoke,  105  Mass.  82,  7  A.  R. 
^00,  upholding  town's  liability  for  injuries  received  by  falling  on  icy  ridge 
in  walk;  Fitzgerald  v.  Wobum,  109  Mass.  204,  upholding  city's  liability  for 
injuries  resulting  from  fall  on  icy  walk  caused  by  overflow  from  gutter;  Mc- 
Auley  V.  Boston,  113  Mass.  583,  holding  city  liable  for  Injuries  caused  by  fall- 
ing on  ridge  of  ice  in  walk;  Hughes  v.  Laurence,  160  Mass.  474,  36  N.  £.  485, 
upholding  recovery  for  injuries  caused  by  slipping  on  ice  in  gutter  in  walk; 
Cronin  v.  Holyoke,  162  Mass.  257,  38  N.  E.  445,  denying  recovery  for  slipping 
«on  smooth  ice  on  walk  in  absence  of  defect  in  walk;  McGowan  v.  Boston,  170 
Mass.  384,  49  N.  E.  633,  holding  town's  liability  for  injuries  resulting  from 
fall  on  ice  on  walk  caused  by  discharge  from  conductor,  to  be  for  jury;  Stanke 
^.  St.  Paul,  71  Minn.  51,  73  N.  W.  629,  denying  city's  liabijity  for  fall  on  icy 
walk  caused  by  overflow  of  gutter  in  absence  of  notice;  Taylor  v.  Yonkers,  105 
N.  Y.  202,  59  A.  R.  492,  11  N.  E.  642,  denying  city's  liability  for  injuries  from 
fall  on  new  ice  on  sloping  walk;  Evers  v.  Hudson  River  Bridge  Co.  18  Hun, 
144,  holding  failure  to  remove  ice  formed  at  night,  before  nine  following  morn- 
ing, not  negligence;  Grossenbach  v.  Milwaukee,  65  Wis.  31,  56  A.  R.  614,  26 
N.  W.  182,  holding  temporary  presence  of  ice  on  walk  during  sudden  thaw  in- 
sufficient to  establish  negligence;  Blake  v.  Lowell,  143  Mass.  296,  9  N.  E.  627, 
on  liability  of  city  for  injuries  sustained  by  fall  on  icy  walk;  Bums  v.  To- 
Tonto,  42  U.  C.  Q.  B.  560,  en  liability  of  municipality  where  slipperiness  in 
way  was  caused  by  long  continued  accumulation  of  snow. 

Cited  in  reference  note  in  26  A.  R.  433,  on  municipality's  liability  for  in- 
juries caused  by  icy  sidewalk. 

Cited  in  notes  in  7  A.  R.  207,  on  snow  and  ice  as  defects  in  street  and  side- 
walk; 10  L.R.A.  179,  on  municipal  negligence  in  not  removing  snow  and  ice 
ifrom  sidewalk;   21  L.R.A.  273,  on  liability  of  municipal  corporations  for  ica 
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on  streets  or  sidewalks  in  case  of  structural  defects;  58  L.R.A.  324,  on  munici- 
pal liability  for  permitting  water  from  adjoining  building  to  accumulate  and 
freeze  on  sidewalk  to  injury  of  travelers. 

8  AM.  KEP.  469,  GOODRICH  t.  WEISTON,   102  MASS.   S62. 
ProTlng  lost  instrument. 

Cited  in  Rawlings  v.  Young  Men*s  Christian  Asso.  48  Neb.  216,  66  N.  W. 
1124,  upholding  parol  proof  of  subscription  where  book  containing  same  was. 
lost;  A|;herton  v.  Phcenix  Ins.  Co.  109  Mass.  32,  upholding  admissibility  of  proof 
of  contents  of  lost  mortgage;  Smith  v.  Brown,  151  Mass.  338,  24  N.  E.  31,  up- 
holding right  to  prove  lost  instrument  by  press  copy;  Hagey  v.  Schroeder,  30 
Ind.  App.  161,  65  N.  £.  598,  upholding  admissibility  of  copy  of  lost  instru- 
ment where  contents  has  been  shown,  and  copy  was  exact;  Schwartz  t.  Ger- 
mania  L.  Ins.  Co.  21  Minn.  215,  on  proof  by  press  copy  as  duplicate  originaK 
Copies  of  letters  as  evidence. 

Cited  in  reference  notes  in  118  A.  S.  R.  628,  on  competency  ad  evidence  of 
sworn  copy  of  letter-press  copy  of  letter;    125  A.  S.  R.  290,  on  admissibility 
in  evidence  of  typewritten  letters. 
Degrees  of  secondary  evidence. 

Cited  in  note  in  11  E.  R.  C.  504,  as  to  whether  there  are  degrees  of  secondary- 
evidence. 

8  AM.  DEC.  471,  8WGAT  v.  8HUMWAT,   102  MASS.  S65. 
Implied  warranty  of  chattels. 

Cited  in  reference  notes  in  9  A.  S.  R.  207;  16  A.  S.  R.  759, — on  implied  war- 
ranty on  sale  of  personalty;  20  A.  S.  R.  333,  on  warranty  of  sale  of  chattels; 
31  A.  S.  R.  527,  on  warranty  of  merchantable  quality. 

Cited  in  notes  in  6  A.  D.  114,  on  implied  warranties;  102  A.  S.  R.  618,  on 
implied  warranty  of  quality  on  sale  of  goods  by  manufacturer  for  particular 
purpose;  22  L.R.A.  190,  193,  on  implied  warranty  of  fitness  of  articles  by  one 
manufacturing  them  for  special  purpose;  23  E.  R.  C.  461,  on  implied  warranty 
of  quality  on  sale  of  chattel;  23  E.  R.  C.  492,  on  implied  warranty  of  goods, 
bought  from  dealer  or  maker  of  that  kind  of  goods. 
«In  sale  by  description. 

Cited  in  Warner  v.  Arctic  Ice  Co.  74  Me.  475;  Luger  Furniture  Co.  v.  Street,. 
6  Okla.  312,  50  Pac.  125, — holding  implied  •warranty  to  exist  where  goods  are 
sold  by  description;  Miu-chie  v.  Cornell,  155  Mass.  60,  31  A.  S.  R.  526,  14 
L.R.A.  492,  29  N.  E.  207,  holding  commercial  contract  for  sale  of  ice  without 
opportunity  for  inspection  to  call  for  merchantable  acticle. 

Cited  in   reference  note  in  45   A.   D.   233,   on  warranty  implied  on   sale  of 
goods  by  description  well  known  in  the  trade. 
Admissibility  of  parol  evidence  to  explain  contract. 

Cited  in  Balfour  v.  Fresno  Canal  &  Irrig.  Co.  109  Cal.  221,  41  Pac.  870: 
Ellis  V.  Harrison,  104  Mo.  270,  16  S.  W.  198,— upholding  admissibility  of  mu- 
tual understanding  of  parties  to  written  contract  in  case  of  ambiguity;  Parish 
V.  Vance,  110  111.  App.  57,  upholding  admissibility  of  parol  evidence  of  con- 
versations before  lease  to  identify  subject-matter;  Wills  v.  Ross,  77  Ind.  1,. 
40  A.  R.  279,  holding  parol  evidence  competent  to  apply  contract  of  guaranty 
to  subject-matter;    Adeline  Sugar  Factory  Co.  v.   Evangeline  Oil   Co.   121   La. 
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961,  46  So.  935,  upholding  admiseibility  of  parol  evidence  as  to  surrounding 
circumstances  to  aid  in  its  construction;  Williams  v.  Robinson,  73  Me.  180. 
40  A.  R.  352,  upholding  right  to  identify  subject  matter  of  contract  by  parol; 
Palmer  v.  Clark,  106  Mass.  373,  upholding  admissibility  of  parol  evidence  to 
interpret  certificate  of  estimate;  Whitney  v.  Boardman,  118  Mass.  242,  up- 
holding admissibility  of  parol  evidence  to  show  meaning  of  phrase  in  contract 
sold  with  "all  faults;*'  Keller  v.  Webb,  125  Mass.  88,  28  A.  R.  200,  uphold- 
ing admissibility  of  parol  evidence  to  show  size  of  "casks"  agree!  upon  in 
contract  for  sale  of  lead  in  "casks;"  Lynn  Safe  Deposit  k  T.  Co.  v.  Andrews, 
180  Mass.  527,  62  N.  £.  1061,  upholding  admissibility  of  parol  evidence  to  iden- 
tify note  with  one  specified  in  guaranty;  Nickerson  v.  Weld,  204  Mass.  346, 
90  N.  £.  589,  upholding  competency  of  oral  testimony  to  show  situation  of 
parties  to  contract  for  sale  of  realty;  Smith  v.  Vose  k  Sons  Piano  Co.  194 
Mass.  193,  120  A.  S.  R.  539,  9  L.R.A.(N.S.)  966,  80  N.  E.  527,  upholding  right 
to  prove  by  parol  that  "water"  in  contract  for  drilling  well  capable  of  furnish- 
ing stated  amount  of  water,  meant  fresh  water;  Strong  v.  Carver  Cotton  Gin 
Co.  197  Mass.  53,  14  L.R.A.(N.S.)  274,  83  N.  E.  328,  denying  right  to  show 
by  parol  that  contract  for  commissions  in  selling  feed  attachments  under  pai- 
ticular  patent  al^  included  sales  of  feed  attachments  not  patented;  Schneider 
Granite  Co.  v.  J.  C.  Fink  Mineral  Mill.  Co.  78  Mo.  App.  622,  upholding  ad- 
missibility of  parol  evidence  to  interpret  meaning  of  "merchantable"  in  con- 
tract; Laclede  Constr.  Co.  v.  T.  J.  Moss  Tie  Co.  185  Mo.  25,  84  S.  W.  76, 
upholding  admissibility  of  parol  evidence  as  to  surrounding  circumstances  to 
show  contract  for  sale  of  rails  "as  much  as  you  shall  need"  referred  to  con- 
struction of  railroad;  Baldwin  Quarry  Co.  v.  Clements,  38  Ohio  St.  587,  43  A. 
R.  442,  upholding  admissibility  of  parol  evidence  to  explain  number  of  feet 
of  stone  purchased  in  contract  for  stated  number  of  perch;  Centenary  M.  K. 
Church  V.  Clime,  116  Pa.  146,  19  W.  N.  C.  361,  9  Atl.  163,  17  Pittsb.  L.  J. 
N.  S.  477,  44  Phila.  Leg.  Int.  324,  upholding  admissibility  of  parol'  evidence  to 
show  kind  of  stone  intended  in  building  contract;  Brown  v.  Markland,  16 
Utah,  360,  67  A.  S.  R.  629,  52  Pac.  597,  upholding  admissibility  of  parol  evi- 
dence as  to  parties'  intention  in  case  of  ambiguity;  Pine  Beach  Invest.  Corp. 
y.  Columbia  Amusement  Co.  106  Va.  810,  56  S.  E.  822,  upholding  admissibility 
of  parol  evidence  to  show  that  in  lease  "buffet"  carried  with  iii  right  to  sell 
liquor;  Warner  v.  Marshall,  166  Ind.  88,  75  N.  E.  582,  on  parol  proof  in  case 
of  ambiguity. 

Cited  in  reference  notes  in  2  A.  S.  R.  604;  50  A.  S.  R.  750, — on  parol  evi- 
dence to  explain  written  instrument;  24  A.  R.  114,  on  admissibility  of  parol 
evidence  to  show  error  in  name  in  deed. 

Cited  in  notes  in  97  A.  D.  124,  on  oral  evidence  to  explain  terms  used  in 
written  contract;    11   A.   S.  R.  633,  on  admissibility  of  parol  evidence  to  ex- 
plain written  contract;   6  L.R.A.  41,  on  admissibility  of  parol  evidence  to  ex- 
plain intention  of  parties  to  contract. 
Requisite  knowledge  of  witness  to  testify  as  expert. 

Cited  in  Fleming  v.  McClaflin,  1  Ind.  App.  537,  27  N.  E.  875;  Ft.  Wayne  v. 
Coombs,  107  Ind.  75,  57  A.  R.  82,  7  N.  E.  743, — holding  study  of  business  suf- 
ficient to  qualify  one  as  expert;  State  v.  Donovan,  128  Iowa,  44,  102  N.'W. 
791,  holding  that  experts  may  testify  from  opinions  gathered  from  books. 

Impeachment  of  witness. 

Cited  in  Jones  v.  People,  2  Colo.  351,  holding  evidence  that  witness  is  ander 
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influence  of  another  party,  admissible  upon  question  of  credibility;  Davia  t. 
Roxby,  64  Me.  427,  holding  that  witness  may  be  impeached  by  proof  that  ahe 
knows  nothing  about  the  case  but  what  husband  told  her. 

Cited  in  notes  in  15  A.  D.  100,  as  to  when  and  how  one  may  impeach  his 
own  witnesses;  82  A.  S.  R.  53,  on  impeachment  of  witness  by  showing  hos- 
tility or  bias;  21  L.R.A.  428,  on  right  to  contradict  one's  own  witness  by  proof 
of  contradictory  or  inconsistent  statements. 

3  AM.  REP.  475,  FORBES  Y.  HOWE,   103  MASS.  427. 
Jurisdiction  of  action  for  relief  from  preference  by  bankrupt. 

Distinguished   in   Paine  v.   Caldwell,   1   Haskell,  452,   Fed.   Cas.   No.   10,674, 
holding  that  U.  S.  Dist.  Court  of  Maine  has  no  jurisdiction  of  action  by  assignee 
of  bankrupt  against  citizen  of  Massachusetts  to  relieve  from  fraudulent  pref- 
erence. 
>-Of  state  court. 

Cited  in  Jordan  v.  Downey,  40  Md.  401;  Cook  v.  Whipple,  55  N.  Y.  150,  14 
A,  R.  202, — ^holding  that  state  court  has  jurisdiction  of  action  by  assignee  to 
set  aside  judgment  fraudulently  confessed  by  bankrupt  ; Tinker  y.  Van  Dyke, 
1  Flipp.  521,  Fed.  Cas.  Ko.  14,058,  holding  provisions  of  bankmpt  law  enabling 
assignee  to  recover  unlawful  preferences  paid  particular  creditors,  not  penal 
and  hence  cognizable  in  state  courts;  Rison  v.  Powell,  28  Ark.  427,  holding  that 
state  courts  have  concurrent  jurisdiction  with  U.  S.  Courts  in  actions  by  as- 
signee of  bankrupt  to  set  aside  fraudulent  conveyance;  Otis  v.  Hadley,  112 
Mass.  100,  holding  that  state  court  has  jurisdiction  of  action  by  assignee  to 
recover  value  of  property  fraudulently  conveyed  by  bankrupt. 

Disapproved  in  Brigham  v.  Qaflin,  31  Wis.  607,  11  A.  R.  623,  holding  that 
state  court  has  no  jurisdiction  of  suit  by  assignee  to  recover  value  of  goods 
fraudulently  transferred  by  bankrupt. 
Validity  of  preference  by  bankrupt  or  Insolvent. 

Cited  in  Bolster  v.  Graves,  189  Mass.  301,  75  N.  E.  714,  holding  fraudulent 
preference  to  secure  prior  indebtedness  voidable;  Copeland  v.  Barnes,  147  Mass. 
388,  18  N.  E.  65,  holding  mortgage  given  within  six  months  of  insolvency  as 
security  for  goods  on  which  bill  of  sale  was  previously  transferred  to  mort- 
gagee, voidable  by  assignee;  Whipple  v.  Bond,  164  Mass.  182,  41  N.  E.  203. 
holding  mortgage  given  within  six  months  before  insolvency,  partly  as  security 
for  pre-existing  liability  voidable  by  assignee,  when  shown  to  be  a  preference; 
Mundo  V.  Shepard,  166  Mass.  323,  44  N.  E.  244  (dissenting  opinion),  majority 
upholoding  assignment  of  accounts  as  security  for  insolvent's  debts,  there  being 
evidence  that  both  debtor  and  creditor  believed  the  assets  sufficient  to  pay  debts. 

Cited  in  notes  in  41  A.  D.  531,  on  right  of  insolvent  debtor  to  prefer  credi- 
tors;  48  A.  D.  660,  on  preference  of  creditors  by  insolvent  debtor;   1  L.R.A. 
510,  on  validity  of  insolvent's  conveyances  as  to  assignees  and  creditors. 
» Effect  of  prior  promise  to  give  security  or  make  transfer. 

Cited  in  Torrance  v.  Winfield  Nat.  Bank,  66  Kan.  177,  71  Pac.  235,  hold 
ing  payment  made,  out  of  fund  designated  at  time  loan  was  made,  bat  within 
four  months  of  bankruptcy  proceedings,  voidable  by  trustee;  Holmes  v.  Win- 
Chester,  135  Mass.  299,  holding  transfer  of  property  to  wife  within  sis  months 
of  husband's  insolvency,  though  pursuant  to  agreement  previously  made  on  her 
releasing  doner,  voidable  by  assignee;  Hile  v.  Marston,  178  Mass.  285,  59  N. 
£.  766,  affirming  right  of  assignee  to  avoid  mortgages  made  pursuant  to  prer- 
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ious  agreement,  as  preferences  by  insolvent;  National  Park  Bank  v.  Whitmore, 
104  N.  Y.  397,  10  N.  E.  524,  upholding  agreement  at  time  of  purchase  of  goods  on 
credit  to  prefer  seller  if  purchaser  became  insolvent. 

Distinguished  in  Scannon  v.  Bowers,  1  Haskell,  496,  Fed.  Cas.  No.  12,431, 
holding  goods  previously  paid  for  under  agreement  of  purchaser  to  take  as 
manufactured  may  be  retained  though  delivered  after  knowledge  of  bank- 
ruptcy; Bush  V.  Boutelle,  166  Mass.  167,  32  A.  S.  R.  442,  30  N.^E.  607,  deny- 
ing assignee's  right  to  reconveyance  of  land  deeded  to  defendant  as  security 
for  loan  made  when  insolvent  knew  and  defendant  had  reason  to  believe  for- 
mer to  be  insolvent,  although  deed  was  not  made  out  until  two  weeks  after  loan 
was  made. 

^Bffect  of  knowledge  and  Intent  of  parties. 

Cited  in  Singer  v.  Sevan,  11  Nat  Bankr.  Reg.  433,  Fed.  Cds.  No.  12,899,  hold- 
ing that  Congress  intended  by  amendment  to  bankruptcy  act  in  1874  requiring 
that  preferred  creditor  "know"  fraudulent  preference  intended,  to  atfect  only 
transactions  obviously  tainted  with  actual  knowledge;  Wager  v.  Hale,  16  Wall. 
^684,  21  L.  ed.  504,  holding  that  transfer  as  security  for  pre-existing  debt,  is 
preference  to  transferee  unless  debtor  was  ignorant  of  his  insolvency:  Merrill 
V.  McLaughlin,  75  Me.  64,  holding  sufficient,  bill  alleging  insolvency,  payment 
with  view  of  preference  and  reasonable  cause  of  creditor  to  believe  such  to  be 
the  facts;  Arkansas  Nat.  Bank  v.  Sparks,  83  Ark.  324,  103  S.  W.  626,  hold- 
ing that  preference  will  not  be  set  aside  as  provided  by  bankrupt's  law  unless 
creditor  had  reasonable  cause  to  believe  that  debtor  was  insolvent;  Abbott  v. 
Shepard,  142  Mass.  17,  6  N.  £.  826,  upholding  instruction  that  transfer  of 
notes  would  be  fraudulent  if  made  by  insolvent  to  prefer  creditor  having  rea* 
sonable  cause  to  believe  debtor  insolvent. 
>-When  creditor  is  chargeable  with  knowledge. 

Cited  in  Rice  v.  Melendy,  41  Iowa,  395,  holding  that  plaintiff  without  any 
reason  for  suspicion  is  not  chargeable  with  knowledge  of  insolvency  of  trans- 
ferror of  property  purchased  by  him;  Peabody  v.  Knapp,  153  Mass.  242,  26 
N.  E.  696,  holding  fact  that  whole  stock  in  trade  is  mortgaged  to  plaintiff,  in- 
sufficient in  itself  to  show  belief  of  mortgagor's  insolvency. 

Cited  in  note  in  31  L.R.A.  648,  on  participation  by  creditor  in  fraudulent 
intent  of  debtor  in  making  transfer  under  bankruptcy  and  insolvency  laws. 
^  Burden  of  proving  knowledge  of  creditor. 

Cited  in  Parsons  v.  Topliff,  119  Mass.  245,  holding  burden  upon  assignee  in 
bankruptcy  to  prove  that  debtor  transferring  large  property  to  one  creditor 
knew  of  his  insolvency  and  intended  to  make  preference. 
—Question  for  Jury  as  to  creditor's  knowledge. 

Cited  in  Re  Eggert,  43  C.  C.  A.  1,  102  Fed.  736,  holding  question  whether 
creditor  has  reasonable  cause  to  believe  debtor  insolvent,  one  for  jury  under 
proper  instruction;  Chipman  v.  McClellan,  159  Mass.  363,  34  N.  E.  379,  hold- 
ing that  on  evidence  of  transfer  by  tradesman  to  bank  of  real  property  as  se- 
curity for  debt  due  bank,  jury  are  justified  in  finding  that  bank  had  reasonable 
cause  to  believe  debtor  insolvent. 
—  \niat  constitutes  a  preference. 

Cited  in  Sartwell  v.  North,  144  Mass.  188,  10  N.  E.  824,  holding  proceed- 
ing by  attorney  acting  for  creditor  and  insolvent,  levying  on  insolvent's  prop- 
erty pursuant  to  judgment  on  same  day  insolvent  proceedings  were  commenced, 
a  preference  as  to  property  so  obtained;  Clarke  v.  Second  Nat.  Bank,  177  Maia. 
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257,  59  N.  E.  121,  holding  that  unlawful  preference  may  he  made  hy  premature 
payment  of  notes  although  endorsed  by  persons  of  undoubted  credit;  Corliss 
v.  Jewett,  36  Minn.  364,  31  N.  W.  362,  holding  that  conveyance  may  constitute 
preference  though  merely  made  to  secure  extension  of  credit  to  carry  on  busi- 
ness; Rasin  v.  Ammidown,  15  Hun,  422,  holding  that  surrender  of  amount  of 
lace  to  another  trader  to  sell  and  apply  proceeds  on  overdue  notes  of  defendants, 
unlawful  preference  by  insolvent;  Baker  v.  Emerson,  4  App.  Div.  348,  38  N.  Y. 
Supp.  576,  holding  that  payment  to  creditor  of  corporation  when  its  insolvency 
was  imminent,  showed  intent  to  make  preference. 
Admissibility  of  evidence. 

Cited  in  Nash  v.  Minnesota  Title  Ins.  t  T.  Co.  163  Mass.  674,  47  A.  S.  R. 
489,  28  L.R.A.  753,  40  N.  E.  1039,  holding  that  person  accused  of  misrepresent 
tation  in  transaction  between  third  persons  may  prove  his  understanding  of  its 
meaning. 

Cited  in  note  in  11  E.  R.  C.  241,  on  admissibility  of  facts  collateral  to  the 
issue. 
—  As  to  knowledge  or  good  faith  of  creditor  receiving  preference. 

Cited  in  Purinton  v.  Chamberlain,  131  Mass.  589,  holding  evidence  of  mort- 
gagee's financial  condition  showing  good  faith  in  taking  mortgage  inadmissible 
on  question  of  mortgagee's  cause  for  believing  mortgagor  insolvent;  Bicknell  v. 
;Mellett,  160  Mass.  328,  35  N.  E.  1130,  holding  inadmissible  evidence  as  to  law- 
yer's advice  to  mortgagor  as  to  his  legal  right  to  make  mortgage  loan  to  in- 
solvent. 

3  AM.  REP.  488,  BRADFORD  v.  RICE,   103  MASS.  472. 

Effect  of  Judgment  on  proable  debt  pending  bankruptcy  or  insolvency 
proceedings. 

Cited  in  Bowen  v.  Eichel,  91  Ind.  22,  46  A.  R.  574;  Dimock  v.  Revere  Copper 
Co.  117  U.  S.  559,  29  L.  ed.  994,  6  Sup.  Ct.  Rep.  855,— holding  bankrupt's  dis- 
charge no  bar  to  action  on  judgment  rendered  on  provable  debt  after  discharge 
in  suit  commenced  pending  discharge;  Huntington  v.  Saunders,  166  Mass.  92, 
43  N.  E.  1035;  Dawson  v.  Hartefield,  79  N.  C.  334;  Stratton  v.  Perry,  2  Tenn. 
Ch.  633;  Easley  v.  Bledsoe,  59  Tex.  488;  Blair  v.  Carter,  78  Va.  621;  Whyte 
V.  McGovem,  51  N.  J.  L.  356,  17  Atl.  957, — holding  discharge  in  bankruptcy 
sufficient  to  bar  claim  under  prior  judgment  rendered  in  suit  commenced  after 
filing  of  petition;  Conway  v.  Seamons,  55  Vt.  8,  45  A.  R.  579,  holding  that 
under  Vermont  insolvent  law  debt  contracted  before  its  passage  is  not  dis- 
charged though  merged  in  judgment  after  discharge;  Re  Kuffler,  155  Fed.  1018, 
denying  bankrupt's  right  to  retry  right  to  discharge  from  debt  prosecutM  to 
judgment,  upon  court's  refusal  to  g^ant  discharge  as  to  it;  Wells  v.  EkUnison, 

4  Dak.  46,  22  N.  W.  497,  holding  bankrupt's  discharge  no  defense  to  suit  in 
Dakota  or  Iowa  judgment  rendered  pending  bankruptcy;  Jones  v.  Hunter,  32 
III.  App.  445,  holding  judgment  obtained  by  default  in  suit  commenced  after 
debtor  is  adjudged  bankrupt  not  released  by  discharge;  Cutter  v.  Evans,  115 
Mass.  27,  holding  that  discharge  must  be  pleaded  to  be  defense  to  suit  pend- 
ing bankruptcy,  and  is  no  bar  to  subsequent  suit  on  judgment;  McCormick  v. 
Raymond,  13  Neb.  306,  14  N.  W.  402,  holding  final  discharge  in  bankruptcy 
requisite  to  bar  action,  mere  adjudging  one  bankrupt  insufficient;  Wheeler  * 
W.  Mfg.  Co.  V.  Taft,  61  N.  H.  1,  holding  judgment  rendered  before  bankrupt's 
discharge  but  after  filing  of  petition  not  barred  by  discharge;  Wise's  Appeal, 
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99  Pa.  193,  12  PitUb.  L.  J.  N.  S.  283,  39  Phila.  Leg.  Int.  298,  upholding  right 
of  debtor  to  have  judgment  rendered  against  him  by  confession  prior  to  dis- 
charge about  which  he  knew  nothing,  opened  that  discharge  may  be  pleaded; 
Leonard  v.  Yohnk,  68  Wis.  587,  60  A.  R.  884,  32  N.  W.  702,  holding  bank- 
rupt's discharge  sufficient  to  release  judgment  rendered  pending  proceedings  in 
provable  claim;  Davis'  Case,  111  Mass.  288,  on  effect  of  judgment  pending  in- 
solvency proceedings;  Van  Ingen  v.  Municipal  Ct.  Justices,  166  Mass.  128,  44 
N.  £.  121,  on  effect  of  obtaining  judgment  on  claim  after  discharge  in  insolv- 
ency has  been  refused. 

Cited  in  reference  notes  in  77  A.  D.  387,  on  effect  of  reduction  of  fiduciary 
debt  to  judgment  as  to  whether  it  will  be  discharged  in  bankruptcy;  2  A.  S.  R. 
140,  on  effect  of  judgment  against  bankrupt  pending  proceedings  for  discharge; 
56  A.  S.  R.  442,  on  discharge  of  judgments  obtained  pending  bankruptcy  pro- 
ceedings. 

Cited  in  notes  in  53  A.  D.  297,  as  to  whether  bankrupt's  discharge  is  bar  to 
judgments  recovered  after  petition  filed  and  before  discharge;  46  A.  R.  579, 
on  effect  of  discharge  upon  judgment  of  state  court  against  bankrupt  obtained 
after  adjudication  of  bankruptcy. 

Distinguished  in  Bennett  v.  Municipal  Ct.  Justices,  166  Mass.  126,  44  N.  £. 
121,  holding  exemption  from  arrest  in  suit  for  debt  provable  against  insolvent's 
estate  not  affected  by  fact  of  judgment's  being  taken  upon  it. 
What  are  provable  debts  against  bankrupt. 

Cited  in  Oilman  v.  Cate,  63  N.  H.  278,  holding  that  report  and  assessment  of 
damages  by  referee  made  pending  bankruptcy  proceedings  does  not  constitute 
provable  debt. 

»  Judgment  pending  proceedings  as  provable. 

Cited  in  Re  Gallison,  2  Low.  Dec.  72,  Fed.  Cas.  No.  5,203,  denying  right  of 
creditor  obtaining  judgment  pending  bankruptcy  adjudication  to  prove  debt  in 
bankruptcy;  Bourne  v.  Maybin,  3  Woods,  724,  Fed.  Cas.  No.  1,700,  holding  judg- 
ment recovered  against  bankrupt  on  fiduciary  debt  not  discharged  by  bank- 
rupt insufficient  to  preclude  proof  of  debt  as  claim  against  estate;  Re  Stans- 
field,  4  Sawy.  334,  Fed.  Cas.  No.  13,294,  holding  judgment  based  on  provable 
debt  obtained  pending  bankruptcy  provable;  Re  Emery,  89  Me.  644,  56  A.  S. 
R.  440,  36  Atl.  992;  Boynton  v.  Ball,  106  111.  627, — holding  judgment  rendered 
pending  bankruptcy  not  provable  debt. 

Judgment  as  merger  of  contract  debt. 

Cited  in  Wyman  v.  Fabens,  111  Mass.  77,  holding  judgment  absolute  merger 
of  simple  contract  debt. 

Cited  in  reference  note  in  61  A.  D.  64,  on  merger  of  simple  contract  debt  in 
judgment  therefor. 
Effect  of  bankruptcy  on  proceedings  In  state  courc. 

Cited  in  Flanagan  v.  Pearson,  42  Tex.  1,  19  A.  R.  40,  holding  bankruptcy  in- 
sufficient to  suspend  proceedings  on   appeal   in   state  court. 
Effect  of  attachment  pending  bankruptcy  proceedings. 

Cited  in  Ray  v.  Wight,  119  Mass.  426,  20  A.  R.  333,  denying  right  of  bank- 
rupt before  discharge  to  obtain  special  judgment  enforceable  against  attached 
property  in  suit,  pending  proceedings,  in  which  attachment  issued. 
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S  AM.  REP.  485,  OLIVER  v.  WORCESTER,  102  MASS.  48f. 
Distinction  between  public  and  private  duties. 

Cited  in  McSorley  y.  St.  John,  6  Can.  S.  £.  531,  on  distinction  between  re- 
sponsibilities of  municipalities  for  acts  done  in  their  public  capacity  from  those 
done  in  their  private  character. 

Cited  in  reference  note  in  41  A.  R.  442,  on  liability  of  state  or  municipality 
for  neglect  of  public  duty. 
^Or  municipality. 

Cited  in  Re  Certain  Land,  119  Fed,  453,  holding  land  owned  by  city  as  park 
not  owned  for  private  use;  Collins  v.  Macon,  69  Ga.  542,  denying  city's  liability 
for  allowing  sale  of  property  and  removal  of  levee  erected  thereon  for  protection 
of  inhabitants;  State  ex  rel.  White  v.  Barker,  116  Iowa,  96,  93  A.  S.  R.  222, 
57  L.R.A.  244,  89  N.  W.  204,  denying  right  of  legislature  to  authorize  district 
court  to  appoint  trustees  for  water  works  in  city  of  first  class;  Roberts  v. 
Louisville,  92  Ky.  95,  13  L.R.A.  844,  17  S.  W.  216,  denying  right  of  city  coun- 
cil to  delegate  or  dispose  of  property  taken  for  purpose  of  maintaining  wharf 
and  which  it  is  their  duty  to  maintain;  Woodward  v.  Boston,  115  Mass.  81, 
denying  implication  from  sale  by  city  of  private  property,  of  license  to  ob- 
struct city  streets  by  its  removal;  Wheelock  v.  Lowell,  196  Mass.  220,  124  A. 
S.  R.  543,  81  N.  E.  977,  12  A.  &  E.  Ann.  Cas.  1109,  holding  erection  of  town 
house  in  which  inhabitants  may  assemble  to  be  public  purpose;  State  ex  rel. 
Abel  v.  Gates,  190  Mo.  540,  2  L.R.A.(N.S.)  152,  89  S.  W.  881,  holding  power  of 
city  council  to  contract  with  gas  company  for  use  of  streets,  to  be  ministerial 
over  which  judiciary  has  control;  South  Hampton  v.  Fowler,  52  N.  H.  225, 
5  Legal  Gaz.  270,  holding  land  and  franchise  of  town  containing  it,  being 
granted  to  same  persons  by  same  charter,  no  title  to  land  vested  in  town  as 
municipal  body;  Toledo  v.  Cone,  41  Ohio  St.  149,  holding  city  liable  to  same 
extent  for  negHgent  management  of  private  property  as  private  owner;  People 
ex  rel.  Park  Comrs.  v.  Detroit,  28  Mich.  228,  15  A.  R.  202,  on  distinction  be- 
tween public  and  private  responsibilities  of  municipalities;  Niles  Waterworks  v. 
Niles,  59  Mich.  311,  26  N.  W.  525  (dissenting  opinion),  on  powers  of  munici- 
palities as  being  both  public  and  private. 

Cited  in  notes  in  1  E.  R.  C.  622,  on  liability  of  municipal  corporation  neglect- 
ing to  perform  duty  imposed  by  charter;  53  A.  D.  471,  on  binding  effect  with- 
out acceptance  of  amendments  to  charters  of  municipal  corporations. 
—  Of  state. 

Cited  in  South  Carolina  v.  United  SUtes,  199  U.  S.  437,  50  L.  ed.  261,  26 
Sup.  Ct.  Rep.  110,  4  A.  &  E.  Ann.  Cas.  737,  holding  state  controlling  liquor  sale 
by  dispensary  system  liable  to  national  taxation. 
Municipality's  liability  for  use  of  property  or  acts  of  ofllcers. 

Cited  in  The  T.  C.  Latrobe,  28  Fed.  377,  holding  city  liable  for  injuries 
caused  by  its  ice-boat  in  negligently  colliding  with  British  vessel;  Arms  v. 
Knoxville,  32  111.  App.  604,  denying  city's  liability  for  failure  to  stop  firing  of 
cannon  in  street  which  burst  killing  intestate;  Tindley  v.  Salem,  137  Mass. 
171,  50  A.  R.  289,  levying  city's  liability  for  negligence  of  its  servant  in  dis- 
charging fireworks  at  celebration  authorized  by  statute;  Lincoln  v.  Boston,  148 
Mass.  578,  12  A.  S.  R.  601,  3  L.RJL.  257,  20  N.  E.  329,  denying  city's  liability 
for  freightening  of  horse  by  firing  of  cannon  near  street  in  accordance  with  ordi- 
nance; Duggan  y.  Peabody,  187  Mass.  349,  73  N.  E.  206,  holding  city  liable  for 
negligent  operation  of  stone  quarry  owned  and  maintained  by  it;  Cincinnati  t. 
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Cameron^  83  Ohio  St.  336,  holding  rules  governing  powers  of  municipalities  in 
respect  to  management  of  property  to  be  same  as  applicable  to  individuals;  Ft. 
Worth  V.  Crawford,  64  Tex.  202,  63  A.  R.  202,  holding  city  liable  for  negli- 
gence in  maintaining  burial  place  for  dead  animals;  Eaton  v.  Boston,  C.  &  M. 
R.  Co.  51  N.  H.  504,  12  A.  R.  147,  on  liability  of  municipalities  for  management 
of  property;  Daniels  v.  Racine,  98  Wis.  649,  74  N.  W.  553,  on  liability  of  mu- 
nicipality for  neglect  to  perform  public  duty;  Meriwether  v.  Garrett,  102  U. 
8.  472,  26  L.  ed.  197  (dissenting  opinion),  on  municipality's  liability  and 
legislative  power  over  its  obligations. 

Cited  in  notes  in  5  A.  D.  44,  on  liability  of  cities,  towns,  etc.,  for  torts;  35 
A.  R.  159,  160,  on  liability  of  municipality  for  injury  by  unsafe  conditions  in 
public  places;  30  A.,  S.  R.  383,  on  municipal  liability  for  negligence  and  other 
misconduct  of  officers  and  agents  in  performing  public  duties  voluntarily  as- 
sumed; 2  L.R.A.  501,  on  liability  of  municipal  corporation  for  injuries  due  to 
its  negligence  in  case  of  its  property;  2  L.RA..  712,  713,  as  to  when  municipal 
corporation  is  impliedly  liable  for  acts  done. 
—  For  care  of  streets. 

Cited  in  Arkadelphia  v.  Windham,  49  Ark.  139,  4  A.  S.  R.  32,  4  S.  W.  450, 
denying  mimicipality's  liability  to  injured  party  for  failure  to  repair  its  streets; 
Hanrahan  v.  Chicago,  145  111.  App.  38,  holding  city  not  liable  for  failure  to 
remove  dangerous  awning  attached  to  private  property;  Higert  v.  Greencastle, 
43  Ind.  574,  holding  city  liable  for  defect  in  sidewalk  constructed  by  abutting 
owner  but  known  to  be  dangerous;  Goodin  v.  Pes  Moines,  55  Iowa.  67,  7  N.  W. 
411,  denying  city's  liability  for  failure  to  guard  approach  to  street  from  privato 
path;  Gould  v.  Boston,  120  Mass.  300,  holding  city  liable  for  defects  in  foot- 
path existing  by  prescription;  Paine  v.  Brockton,  138  Mass.  564,  upholding 
town's  liability  for  defect  in  public  way;  Fox  v.  Chelsea,  171  Mass.  297,  50 
N.  E.  622,  holding  city  liable  for  water  commissioner's  negligence  in  not  proper- 
ly guarding  excavations  in  streets;  Nicodemo  v.  Southborough,  173  Mass.  455, 
53  N.  E.  887,  denying  town's  liability  for  injuries  received  on  former  road 
which  was  included  in  tract  taken  by  city  for  water  basin;  Woodcock  v.  Calais, 
66  Me.  234,  holding  city  liable  for  street  commissioner's  acts  in  moving  fence, 
and  building  walk  on  plaintiff's  land  in  accordance  with  improper  survey;  Barry 
V.  Port  Jervis,  64  App.  Div.  268,  72  N.  J.  Supp.  104,  upholding  action  against 
municipality  for  negligence  in  maintaining  hole  in  highway  though  notice  with- 
in forty-eight  hours  after  cause  accrued  was  not  served;  Sargent  v.  Gilford,  66 
N.  H.  543,  27  Atl.  306,  denying  common  law  liability  of  town  for  defects  in 
highway;  Oklahoma  City  v.  Meyers,  4  Okla.  686,  46  Pac.  652,  holding  city 
liable  for  injuries  caused  by  falling  into  excavation  near  street;  Niblett  v. 
Nashville,  12  Heisk.  684,  27  A.  R.  755,  holding  city  liable  for  maintaining 
dangerous  excavation  in  margin  of  alley;  Galveston  v.  Posnainsky,  62  Tex.  118, 
50  A.  R.  517,  holding  city  liable  for  injuries  to  child  caused  by  falling  in 
ditch  filled  with  glass  etc.,  near  defective  walk;  Stilling  v.  Thorp,  54  Wis. 
528,  41  A.  R.  60,  11  N.  W.  906,  holding  exemption  of  town  from  liability'  for 
defective  highway  not  applicable  where  road  is  merely  laid  out. 

Cited  in  reference  notes  in  30  A.  S.  R.  312,  on  municipal  liability  for  leaving 
excavation  unguarded;  48  A.  S.  R.  858,  on  liability  of  municipal  corporation 
for  injuries  sustained  by  one  falling  in  excavation  in  street. 

Cited  in  notes  in  63  A.  D.  351,  on  municipal  liability  for  failure  to  repair 
streets  and  highways;  22  A.  R.  510,  on  liability  of  municipal  corporations  for 
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defective  streets,  sewers,  etc.;  23  A.  R.  184,  on  mnnicipal  duty  to  fence  h!ff1i* 
ways  at  dangerous  places;  35  A.  R.  781,  on  municipal  liability  for  injury  by 
defect  in  foot-path;  6  L.R.A.  696,  on  liability  of  towns  and  villages  for  failure 
to  keep  highways  in  safe  condition;  20  L.R.A.(N.S.)  5t4,  on  liability  of  munici- 
pality  for  defects  or  obstructions  in  streets, 

—  For  care  of  parks. 

Cited  in  Clark  v.  Waltham,  128  Mass.  567,  denying  town's  liability  for  defect 
in  path  in  public  common;  Steele  v.  Boston,  128  Mass.  583,  denying  city's  lia- 
bility for  injuries  caused  by  collision  with  sled  while  crossing  Boston  Com- 
mon, where  city  permitted  coasting;  Blair  v.  Granger,  24  R.  I.  17,  51  Atl. 
1042,  denying  city's  liability  for  neglect  in  management  of  park;  Russell  t. 
Tacoma,  8  Wash.  156,  40  A.  S.  R.  895,  35  Pac.  605,  denying  city's  liability  for 
negligence  of  officers  engaged  in  improvement  of  park. 

—  For  care  of  public  buildings. 

Cited  in  Hill  v.  Boston,  122  Mass.  344,  23  A.  R.  332,  denying  right  of  child 
to  recover  from  city  for  injuries  received  from  defect  in  school  house  staircase; 
Sullivan  v.  Boston,  126  Mass.  540,  denying  city's  liability  for  defect  in  school 
lot  adjacent  to'  street  which  is  graded  like  public  way;  Larrabee  v.  Peabody, 
128  Mass.  561,  denying  town's  liability  for  injuries  caused  by  falling  in  trench 
near  town  building  where  plaintiff  had  attended  entertainment;  Warden  v. 
New  Bedford,  131  Mass.  23,  41  A.  R.  185,  holding  city  liable  for  defects  in  city 
hall  which  city  was  accustomed  to  rent  for  lectures  etc.;  Howard  v.  Worces- 
ter, 153  Mass.  426,  25  A.  S.  R.  651,  12  L.R.A.  160,  27  N.  E.  11,  denying  city's 
liability  for  negligence  in  construction  of  public  schoolhouse;  Little  v.  Holyoke, 
177  Mass.  114,  52  L.R.A.  417,  58  N.  E.  170,  holding  city's  liability  for  injury 
caused  by  failure  to  properly  light  stairway  to  city  hall  which  was  leased  for 
entertainment,  to  be  for  jury;  Kelley  v.  Boston,  186  Mass.  165,  66  L.RA.  429, 
71  N.  E.  299,  denying  city's  liability  for  injuries  caused  by  negligent  removal 
of  snow  from  roof  of  city  hall;  Libby  v.  Portland,  105  Me.  370,  26  L.R.A.(N.S.) 
141,  74  Atl.  805,  18  A.  &  E.  Ann.  Cas.  547,  holding  municipality  liable  for  tort 
in  connection  with  farm  house  used  by  it;  Buchanan  v.  Barre,  66  Vt.  129,  44 
A.  S.  R.  829,  23  L.R.A.  488,  28  Atl.  878,  denying  town's  liability  for  injuries 
received  because  of  defect  in  entrance  to  town  hall. 

Cited  in  note  in  25  L.R.A.(N.S.)  92,  on  liability  of  municipality  for  tort  in 
connection  with  buildings  used  by  it. 

—  For  care  of  sewers. 

Cited  in  Emery  v.  Lowell,  104  Mass.  13,  upholding  city's  liability  to  owner 
for  negligence  in  care  of  ditch  adopted  by  it  as  sewer;  Merrifield  v.  Worcester, 
110  Mass.  216,  14  A.  R.  592,  holding  that  riparian  owner  may  recover  from 
city  for  pollution  of  stream  caused  by  negligent  maintenance  of  sewers  empty- 
ing therein;  Bates  v.  Westborougli,  151  Mass.  174,  7  L.R.A.  156,  23  N.  E. 
1070,  holding  town  liable  to  landowner  for  negligence  in  failing  to  keep  sewers 
open;  Bulger  v.  Eden,  82  Me.  352,  9  L.R.A.  205,  19  Atl.  829,  denying  town's 
liability  for  agent's  acts  in  laying  out  sewers;  Lockwood  v.  Dover,  73  N.  H.  209, 
61  Atl.  32,  holding  city  liable  for  negligence  in  management  of  sewers. 

Cited  in  note  in  81  A.  D.  688,  on  municipality's  liability  in  respect  to  sewers. 
<— For  maintninancc  of  waterworks. 

Cited  in  Hourigan  v  Norwich,  77  Conn.  358,  59  Atl.  487,  holding  city  liable 
for  negligent  acts  of  servants  in  enlarging  reservoir  where  city  operates  water- 
works for  profit;  Hand  v.  Brookline,  126  Mass.  324,  holding  town  accepting  stat- 
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ute  authorizing  it  to  lay  water  pipes  liable  for  injuries  sustained  by  their  neg- 
ligent construction;  Whitfield  v.  Carrollton,  50  Mo.  App.  98,  holding  that  in 
action  against  city  for  damages  for  maintaining  standpipe,  plaintiff  must  show 
negligence;  Esberg-Gunst  Cigar  Co.  v.  Portland,  34  Or.  282,  75  A.  S.  R.  051, 
43  L.R.A.  435,  55  Pac.  901,  holding  city  liable  for  negligent  maintenance  of 
water  works  operated  for  its  profit;  Aldrich  y.  Tripp,  11  R.  I.  141,  23  A.  R. 
434,  7  Legal  Gaz.  300,  holding  city  owning  and  receiving  rent  from  water- 
works, liable  for  injuries  caused  by  hydrant  overflowing  on  highway;  Lenzen 
T.  New  Braunfels,  13  Tex.  Civ.  App.  335,  35  S.  W.  341,  holding  city  liable  for 
negligence  in  failing  to  furnish  water  for  fire  where  for  gain  it  had  assumed 
such  duty;  Mendel  v.  Wheeling,  28  W.  Va.  233,  57  A.  R.  004,  denying  city's 
liability  for  loss  by  fire  caused  by  negligence  in  allowing  water-pipes  to  become 
clogged. 

—  For  use  of  electric  light  plant. 

Cited  in  Aiken  v.  Columbus,  107  Ind.  139,  12  L.R.A.(N.S.)  410,  78  N.  E. 
657,  holding  city  liable  for  negligent  management  of  electric  light  plant;  Bull- 
master  V.  St.  Joseph,  70  Mo.  App.  00,  holding  city  liable  for  negligence  in  con- 
struction and  repair  of  electric  light  plant. 

—  For  management  of  poor  farm. 

Cited  in  Neff  v.  Wellesley,  148  Mass.  487,  2  L.R.A.  500,  20  N.  E.  Ill,  hold- 
ing  town  liable  for  negligence  of  servant  on  poor  farm  which  was  partly  main- 
tained for  support  of  town  government;  Moulton  v.  Scarborough,  71  Me.  267, 
36  A.  R.  308,  holding  town  liable  for  injuries  caused  by  ram  kept  on  its  poor 
farm,  owing  to  negligence  of  its  servant. 

—  For  management  of  JaJl  or  house  of  industry. 

Cited  in  Curran  v.  Boston,  151  Mass.  506,  21  A.  S.  R.  405,  8  L.R.A.  243,  24 
X.  £.  781,  denying  city's  liability  for  injuries  to  inmate  of  house  of  industry 
caused  by  negligence  of  officers;  Alamango  v.  Albany  County,  25  Hun,  551,  up- 
holding demurrer  to  complaint  against  board  of  supervisors  for  damages  to 
prisoner  caused  by  negligence  of  prison  agents. 

—  For  maintainance  of  pest  house. 

Cited  in  Evans  v.  Kankakee,  132  111.  App.  488,  denying  city's  liability  for  con- 
traction of  small-pox  caused  by  portion  of  building  used  as  city  prison,  to  be 
used  as  pest  house;  Frazer  v.  Chicago,  180  111.  480,  78  A.  S.  R.  290,  51  L.R.A. 
300,  57  N.  E.  1055,  denying  city's  liability  for  damages  to  private  property 
caused  by  maintainance  of  small-pox  hospital. 

—  For  operation  of  drawbridge  or  ferry. 

Cited  in  Naumberg  v.  Milwaukee,  77  C.  C.  A.  07,  140  Fed.  041,  holding  city 
liable  for  negligence  in  maintainance  of  draw-bridge;  Greenwood  v.  Westport. 
63  Conn.  587,  60  Fed.  560,  holding  town  liable  for  negligence  in  opei'iltidn  of 
drawbridge;  McDougall  v.  Salem,  110  Mass.  21,  denying  city's  liability  'foi*  in- 
juries caused  by  negligent  construction  of  draw-bridge;  Davies  v.  Bostoti,  190 
Mass.  194,  70  N.  E.  003,  holding  city  liable  for  negligent  operation  Of  ferry 
owned  and  operated  by  it. 

—  For  acts  of  fire  department. 

Cited  in  Fisher  v.  Boston,  104  Mass.  87,  0  A.  R.  196,  denying  city's  liability 

for  negligence  of  fire  department;    Smith   v.  Rochester,   13  Hun,  214,  denying 

city's  liability  for  negligence  of  fire  company,  upon  being  summoned  by  city 

council  to  attend  celebration;  Edgerly  v.  Concord,  02  N.  H.  8,  13  A.  S.  R.  533, 

Am.  Rep.  Vol.  XIII.— 03. 
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denying  city's  liability  for  freightening  of  horse  caused  by  fireman-s .  testing 
apparatus  when  city  was  possessed  of  waterworks  system;  Welsh  v.  Rutland, 
56  Vi.  228,  48  A.  R.  762,  denying  city's  liability  for  injuries  received  by  fall 
on  ice  in  street  caused  by  fireman's  thawing  out  of  hydrant;  Darby  v.  Crow- 
land  Twp.  38  N.  C.  Q.  B.  338,  holding  that  mere  omission  of  municipality  to 
appoint  fire  official  does  not  render  it  liable  for  loss  of  property  from  fire. 
—  For  acts  of  oflicers  and  serrants  generally. 

Cited  in  Hart  v.  Bridgeport,  13  Blatchf.  289,  Fed.  Cas.  No.  6149,  denying 
city's  liability  for  failure  of  mayor  and  policemen  to  guard  plaintiff's  properly; 
Maxmilian  v.  New  Ywk,  62  N.  Y.  161,  20  A.  R.  468,  denying  city's  liability  for 
negligent  act  of  commissioner  of  public  charities;  Bryant  ▼.  St.  Paul,  33  Minn. 
289,  63  A.  R.  31,  23  N.  W.  220,  denying  city's  liability  for  negligence  of  board 
of  health;  Haskell  v.  New  Bedford,  108  Mass.  208,  denying  city's  liability  for 
acts  of  city  officers  in  preventing  erection  of  house  in  close  on  ground  that 
it  was  public  street;  Haley  v.  Boston,  191  Mass.  291,  5  L.R.A.(N.S.)  1005,  77 
N.  E.  888,  denying  city's  liability  for  negligence  of  driver  of  wagon  engaged  in 
removing  ashes  in  accordance  with  city  ordinance;  Johnson  v.  Somerville,  195 
Mass.  370,  10  L.R.A.(N.S.)  716,  81  N.  E.  268,  denying  city's  liability  for  n^- 
ligence  of  those  employed  by  it  in  removing  ashes;  Wallace  v.  Menasha,  48  Wis. 
79,  33  A.  R.  804,  4  N.  W.  101,  denying  city's  liability  for  act  of  treasurer  in 
selling  in  good  faith  property  for  delinquent  taxes. 

Cited  in  reference  notes  in  38  A.  D.  677,  on  liability  of  public  corporations 
for  acts  of  their  agents;  100  A.  D.  359,  on  liability  of  city  for  acts  of  its  offi- 
cers or  agents  within  the  scope  of  the  powers  of  the  corporation  and  of  their 
employment. 

Cited  in  note  in  1  L.R.A.  608,  as  to  when  city  becomes  liable  for  employee's 
wrongful  acts. 
Government's  liability  for  use  of  property. 

Cited  in  Walton  v.  United  States,  24  Ct.  CI.  372,  upholding  government's  lia- 
bility for  negligence  of  servants  of  government  dock  under  special  act  giving 
court  of  claims  jurisdiction  in  case. 

liiabllity  of  Individual  for  Injuries  on  street. 

Cited  in  Rooney  v.  Woolworth,  78  Conn.  167,  61  Atl.  366,  holding  storekeeper 
liable  for  injuries  caused  by  maintaining  unguarded  areaway  within  public 
passageway;  Holmes  v.  Drew,  151  Mass.  578,  26  N.  E.  22,  upholding  recovery 
by  party  injured  against  abutter  on  street  who  negligently  maintained  side- 
walk; Mclntire  v.  Roberts,  149  Mass.  450,  14  A.  S.  R.  432,  4  L.R.A.  519,  22 
N.  E.  13,  denying  liability  of  owner  of  building  abutting  street  whose  elevator 
well  was  connected  with  street  and  into  which  plaintiff  was  pushed;  Stevens  v. 
Nichols.  156  Mass.  472,  15  L.R.A.  469,  29  N.  E.  1150,  denying  liability  of  party 
opening  private  way  leading  to  public  street,  to  party  injured  by  driving  over 
curb  hidden  by  snow. 
Liability  of  private  corporation  for  use  of  property. 

Cited  in  Lane  v.  Minnesota  State  Agri.  Soc.  62  Minn.  175,  29  L.R.A.  708, 
64  N.  W.  382,  holding  ''Minnesota  State  Agricultural  Society"  liable  for  neg- 
ligence in  permitting  vicious  horse  to  be  run  in  race;  Nichol  v.  Huntington 
Water  Co.  53  W.  Va.  348,  44  S.  E.  290,  denying  water  company's  liability  for 
loss  by  fire  caused  by  lack  of  proper  w^ater  supply. 

Cited  in  note  in  31  A.  D.  161,  on  liability  of  corporation  for  tort. 
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Dedication  for  public  way  or  park. 

Cited  in  Tyler  v.  Sturdy,  108  Mass.  196,  holding  that  puhlic  ways  may  he 
created  by  dedication  in  Massachusetts;  Abhott  v.  Cottage  City,  143  Mass. 
521,  68  A.  R.  143,  10  N.  E.  325,  upholding  admissibility  of  evidence  as  to  dedi> 
cation  of  land  for  park  in  action  for  damages  for  laying  out  highway. 

Cited  in  note  in  1  LJEt.A.  726,  on  property  dedicated  to  public  use  as  parks 
and  squares. 

Tiniat  18  a  public  street. 

Cited  in  Perry  v.  Com.  188  Mass.  457,  74  N.  E.  661,  holding  passageway 
eight  feet  wide  near  State  House  grounds  in  Boston  not  public  street  within 
meaning  prescribing  heights  of  buildings. 
Duty  to  licensee. 

CSted  in  Pomponio  v.  New  York,  N.  H.  &  H.  R.  Co.  66  Conn.  628,  50  A.  S. 
R.  124,  32  L.RJk.  630,  34  Atl.  491,  on  duty  owing  to  mere  licensee. 

Cited  in  notes  in  31  A.  S.  R.  625,  on  owner's  liability  to  persons  coming  on 
bis  premises;  16  L.R.A.  460,  on  liability  for  injuries  sustained  on  private 
roads;  26  L.R.A.  692,  on  devotion  to  public  use  of  private  property  in  danger- 
ous condition;  13  L.R.A.(N.S.)  1128,  on  duty  of  owner  of  land  which  licensees 
are  accustomed  to  cross,  to  guard  against  injuries  in  consequence  of  changes 
in  the  conditions. 

3  AM.  TOESP.  491,  SPOONGR  t.  HOIiBfES,  102    MASS.  503. 
Prior  equities  as  affecting  rights  of  transferee  of  bonds,  notes  etc. 

Cited  in  Scollans  v.  E.  H.  Rollins  &  Sons,  178  Mass.  275,  73  A.  S.  R.  284, 
53  N.  £.  863;  (same  case  on  later  appeal,  179  Mass.  346,  88  A.  S.  R.  386,  60 
N.  E.  983),  upholding  recovery  of  non-n^otiable  city  bonds  by  owner,  where 
bailer  of  bond  fraudulently  transferred  same  to  innocent  purchaser  for  his  own 
debt;  Long  Island  Loan  k  T.  Co.  v.  Columbus,  C.  k  I.  C.  R.  Co.  65  Fed.  456, 
upholding  validity  of  negotiable  railroad  bonds  in  hands  of  bona  fide  holder 
though  transferred  by  president  for  his  own  benefit;  Blackman  y.  Lehman,  63 
Ala.  647,  35  A.  R.  57,  upholding  recovery  of  non-negotiable  bonds  issue  in  aid 
or  railroad  from  party  receiving  same  by  agent's  unauthorized  transfer;  State 
ex  rel.  Plock  v.  Cobb,  64  Ala.  127,  holding  negotiable  railroad  bonds  regular  on 
face  not  affected  in  hands  of  innocent  holder  by  fraud  in  over-issue;  Fox  v. 
Bank  of  Kansas  City,  30  Kan.  441,  1  Pac.  789,  holding  bank  discounting  note 
in  good  faith,  by  crediting  depositor  with  amount,  not  charged  with  prior  equities 
upon  payment  to  depositor  before  notice;  Atlas  Nat.  Bank  v.  Savery,  127  Mass. 
76,  34  A.  R.  346,  upholding  bank's  right  to  recover  on  notes  discounted  in  good 
faith  though  maker  fraudulently  indorsed  them;  (VHerron  v.  Gray,  168  Mass. 
573,  60  A.  S.  R.  411,  40  L.R.A.  498,  47  N.  E.  429,  upholding  recovery  by  ward 
of  certificate  placed  by  guardian  in  bank  and  wrongfully  pledged  by  cashier; 
Massachusetts  Nat.  Bank  y.  Snow,  187  Mass.  159,  72  N.  E.  959,  holding  bank 
to  have  title  to  note  though  discounted  by  maker  who  fraudulently  obtained 
same  after  indorsement  in  blank;  New  York  Iron  Mine  Co.  v.  Citizens'  Bank, 
44  Mich.  344,  6  N.  W.  823,  holding  transferee  of  draft  only  chared  with  pre- 
existing equities  when  chargeable  with  notice  thereof;  Evertson  v.  National  Bank, 
66  N.  Y.  14,  23  A.  R.  9  (reversing  4  Hun,  692),  denying  title  of  bona  fide  hold- 
er of  interest  coupons  not  payable  to  order  or  bearer  when  detached,  as  against 
party  from  whom  they  were  stolen;  Ehrlich  v.  Jennings,  78  S.  C.  269,  126  A. 
8.  R.  796,  68  S.  E.  922,  13  A.  k  E.  Ann.  Cas.  1166,  upholding  title  of  bona  fide 
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holder  before  maturity  of  coupons  though  originally  stolen;  Thacher  v.  Pray, 
113  Mass.  291,  18  A.  R.  480,  on  rules  governing  transfer  of  bank  check;  Colson 
V.  Arnot,  57  N.  Y.  253,  15  A.  R.  496  (dissenting  opinion),  on  impeachment  of 
title  of  holder  of  bonds  by  showing  his  bad  faith. 

Cited  in  reference  notes  in  59  A.  D.  140,  on  burden  of  proof  in  action  on 
stolen  bank  bill;  93  A.  D.  131,  on  effect  of  alteration  of  negotiable  instrument; 

4  A.  S.  R.  160,  on  liability  on  stolen  negotiable  instrument. 

Cited  in  notes  in  25  A.  D.  611,  on  title  of  transferee  of  stolen  cash,  bank 
bills,  checks,  notes  payable  to  bearer,  and  other  negotiable  instruments;  57  A. 
D.  122,  on  rights  of  holder  of  stolen  bank  bill,  or  of  bank  bill  fraudulently  ob- 
tained; 64  A.  D.  435,  on  title  to  stolen  coupons;  125  A.  S.  R.  816,  on  validity 
of  lost  or  stolen  coupons  in  hands  of  bona  fide  holder;  17  L.R.A.  329,  on  burden 
of  proof  of  bona  fide  holding  after  proof  of  fraud  or  illegality  in  inception  of 
negotiable  instrument;  4  E.  R.  C.  434,  on  confltructive  notice  of  fraud  in  in- 
ception of  negotiable  paper. 
Character  of  coupon. 

Cited  in  reference  note  in  73  A.  S.  R.  289,  on  trover  to  recover  coupons  of 
United  States  bonds. 

Cited  in  notes  in  64  A.  D.  430,  on  character  of  coupons;  2  L.R.A.  353,  354,  on 
coupon  bonds  with   past-due   coupons   attached;    6   L.R.A.   562,   on   coupons   as 
separate  instruments;   19  L.  ed.  U.  S.  726,  on  suits  on  coupons  detached  from 
bonds. 
—  Negotiability. 

Cited  in  Internal  Improv.  Fund  v.  Lewis,  34  Fla.  424,  43  A.  S.  R.  209,  26 
L.R.A.  743,  16  So.  325,  holding  coupons  attached  to  railroad  bonds  and  payable 
to  bearer  to  be  in  effect  promissory  notes;  Conger  v.  New  Orleans,  32  La.  Ann. 
1250,  holding  that  coupon  when  detached  from  bond  both  being  negotiable,  be- 
comes separate  security  like  other  commercial  paper;  Dexter  v.  Phillips,  121 
Mass.  178,  23  A.  R.  261,  holding  coupons  on  United  States  bonds  to  be  severable 
and  negotiable  separately;  Hinckley  v.  Union  P.  R.  Co.  129  Mass.  52,  37  A.  R. 
297,  holding  coupons  to  be  properly  declared  on  as  promissory  notes;  Holland 
Trust  Co.  v.  Thomson-Houston  Electric  Co.  62  App.  Div.  299,  71  N.  Y.  Supp.  51 
(dissenting  opinion),  on  coupons  being  negotiable  promises  to  pay  money. 

Cited  in  notes  in  64  A.  D.  433;  23  A.  R.  16,  17;  14  A.  D.  425;  1  L.R.A.  299, 
— on  coupon  bonds  as  negotiable  instruments. 
What  constitutes  conversion. 

Cited  in  Marks  v.  Robinson,  82  Ala.  69,  2  So.  292,  holding  factor  liable  in 
conversion  for  selling  cotton  for  mortgagor  without  notice  of  mortgage,  same 
being  recorded;  Hall  v.  Corcoran,  107  Mass.  251,  9  A.  R.  30,  upholding  trover 
for  driving  horse  further  than  distance  for  which  it  was  hired;  Spooner  v. 
Manchester,  333  Mass.  270,  43  A.  R.  514,  holding  hirer  of  horse  not  liable  in 
conversion  for  returning  by  circuitous  route  because  of  mistake  in  choice  of 
roads;  Farnsworth  v.  Lowery,  134  Mass.  512,  denying  liability  of  party  claiming 
title  to  case,  for  conversion,  in  removing  plates  therefrom  and  leaving  same  with 
party  from  whom  case  was  taken;  National  Safe  Deposit,  Sav.  &  T.  Co.  v. 
Hibbs,  32  App.  D.  C.  459,  holding  broker  not  liable  in  trover  to  owner  of  stock 
certificates  for  their  conversion  where  they  were  placed  in  his  hands  by  owner's 
employee;  Brintnall  v.  Smith,  166  Mass.  253,  44  N.  E.  223,  holding  incidental 
use  of  horse  for  purpose  of  exercise  not  conversion,  though  keeper  had  merely 
possession  of  horse  as  lien  for  board;   Scollard  v.  Brooks,   170  Mass.  445,  49 
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N.  E.  741,  holding  executor  liable  in  conversion  for  refusal  to  give  donee  article 
given  causa  mortis;  Parker  v.  Young,  188  Mass.  600,  75  N.  E.  98,  upholding 
officer's  liability  in  trespass  or  trover  for  taking  property  from  lienor  in  re- 
plevin without  complying  with  statute;  Berry  v.  Friedman,  192  Mass.  131,  78 
N.  £.  305,  holding  landlord  refusing  to  enlarge  window  for  removal  of  piano 
leased  tenant,  not  liable  in  conversion;  Hagar  v.  Randall,  62  Me.  439,  denying 
liability  of  bank  for  conversion  of  note  which  plaintiff,  upon  pajTnent,  did  not 
insist  upon  receiving,  bank  doing  no  intentional  wrong;  Kearney  v.  Glutton, 
101  Mich.  106,  45  A.  S.  R.  394,  59  N.  W.  419,  holding  auctioneer  liable  in 
trover  for  selling  goods  stored  by  mortgagor,  and  turning  over  money  to  mort- 
gagee who  had  no  title;  Kreher  v.  Mason,  33  Mo.  App.  297,  holding  sherifT  not 
liable  in  conversion  for  seizing  book  accounts  under  attachment,  which  had  pre- 
viously been  assigned  to  plaintiff;  Smith  v.  Hurley,  29  R.  I.  489,  72  Atl.  705, 
holding  that  conversion  can  be  shown  by  exercise  of  control  over  property  in- 
consistent with  right  of  owner,  and  excluding  him  from  possession. 

Cited  in  reference  note  in  25  A.  S.  R.  114,  on  what  constitutes  conversion. 

Cited  in  notes  in  23  A.  D.  685,  on  right  on  conditional  vendee  in  possession 
to  sell;  85  A.  D.  751,  on  liability  in  trover  to  rightful  owner  of  purchaser  of 
horse  who  lets  him  to  another;  50  L.R.A.  654,  on  liability  of  seriant  or  agent 
for  conversion  by  changing  title  of  property  under  orders  of  employer;  25  E. 
R.  C.  173,  on  what  is  subject  to  conversion;  25  E.  R.  C.  171,  on  what  constitutes 
conversion. . 
Eh'ldence  in  action  for  conversion. . 

Cited  in  note  in  25  E.  R.  C.  J  70,  on  rules  of  evidence  governing  action  of 
tort  for  conversion. 
When  replevin  maintainable. 

Cited  in  Leavitt  v.  Shook,  47  Or.  239,  83  Pac.  391,  denying  replevin  of  horse 
in  hands  of  bona  iide  purchaser  though  same  had  been  stolen  more  than  six 
years  previous. 

8  AM.  REP.  404,  TRAFTOX  v.  HAWES,  102  MASS.  538. 
Deed  as  covenant  to  stand  seized. 

Cited  in  National  Bank  v.  New  Bedford,  155  Mass.  317,  29  N.  E.  532,  up- 
holding grant  before  marriage,  to  take  effect  upon  marriage  life  use  to  be  re- 
tained by  grantor,  as  covenant  to  stand  seized;  Ricker  v.  Brown,  183  Mass.  424, 
67  N.  E.  353,  upholding  deed  of  land  to  housekeeper,  who  was  no  relative,  of 
all  property  remaining  at  death,  as  covenant  to  stand  seized;  Hall  v.  Bliss,  118 
Mass.  554,  19  A.  R.  476,  on  deed  of  bargain  and  sale  being  operative  as  cove- 
nant to  stand  seized;  Clapp  v.  Wilder,  176  Mass.  332,  50  L.R.A.  120,  67  N.  E. 
692  (dissenting  opinion),  on  construction  of  deed  intended  to  take  effect  in 
future  as  covenant  to  stand  seized. 

Cited  in  note  in  41  A.  D.  714,  as  to  when  covenant  to  stand  seized  is  good 
as  a  deed. 
Reservation  for  grantor's  use. 

Cited  in  Carr  v.  Richardson,  157  Mass.  576,  32  N.  E.  958,  upholding  convey- 
ance of  land  to  grantee  and  heirs  in  trust  for  her  support  but  if  portion  re- 
mained thereafter,  same  to  be  in  trust  for  grantor;  Brownell  v.  Brings,  173 
Mass.  530,  54  N.  E.  260,  denying  validity  of  deed  to  niece,  without  consideration, 
of  realty  with  reservation  of  life  use  to  grantor,  or  against  grantor's  wife. 
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Evidence  of  failure  of  consideration  in  suit  to  set  aside  conveyance. 

Cited  in  Campbell  v.  Carruth,  32  Fla.  264, 13  So.  432,  denying  right  of  grantor'a 
administrator  to  testify  as  to  absence  of  consideration  from  grantees,  where 
deed  expressed  consideration. 

Cited  in  notes  in  8  A.  D.  366,  on  consideration  to  support  conveyance;  00 
A.  D.  271,  on  admissibility  of  parol  evidence  to  show  that  grantee  is  trustee  for 
grantor;  20  L.R.A.  108,  on  parol  evidence  as  to  consideration  for  deed,  in  ac- 
tion by  grantor  to  set  it  aside. 

S   AM.   RSP.   502,    SCHOOIj  DIST.  t.  BOSTON,   H.   Sk  E.   R.   CO.    t%% 

IfASS.  552. 
Carrier's  riglit  to  exempt  itself  from  liability  for  negligence. 

Cited  in  Doyle  v.  Fitchburg  R.  Co.  166  Mass.  492,  55  A.  S.  R.  417,  33  L.KA. 
844,  44  N.  E.  611;  French  v.  Merchants'  &  M.  Transp.  Co.  190  Mass.  433,  12f 
A.  S.  R.  606,  19  L.R.A.(N.S.)  1006,  85  N.  E.  424;  Peerless  Mfg.  Co.  v.  New 
York,  N.  H.  A  H.  R.  Co.  73  N.  H.  328,  61  Atl.  611;  Capehart  v.  Seaboard  &  R. 
R.  Co.  81  N.  C.  438,  31  A.  R.  605;  Gulf,  C.  A  S.  F.  R.  Co.  v.  McGown,  6S  Tex. 
640;  Maslin  v.  Baltimore  k  O.  R.  Co.  14  W.  Va.  180,  36  A.  R.  748;  Ohio  k  M. 
R.  Co.  V.  Selby,  47  Ind.  471,  17  A.  R.  719, — denying  carrier's  right  to  exempt 
itself  by  contract  from  liability  for  negligence;  New  York  C.  R.  Co.  v.  Lock- 
woody  17  Wall,  357,  21  L.  ed.  627,  denying  right  of  common  carrier  to  stipu- 
late for  exemption  from  liability  for  servant's  negligence;  Carr  v.  Schafer,  16 
Colo.  48,  24  Pac.  873,  holding  shipment  of  goods  at  owner's  risk  for  freezing, 
not  to  relieve  carrier  from  liability  for  n^ligence;  Louisville,  N.  A.  &  C.  R.  Co. 
v.  Nicholai,  4  Ind.  App.  119,  51  A.  S.  R.  206,  30  N.  E.  424,  holding  railroad 
liable  for  loss  of  baggage  for  full  amount  in  case  of  negligent  loss,  though 
contract  limited  recovery  to  $100.00;  Grand  v.  Livingston,  4  App.  Div.  589, 
38  N.  Y.  Supp.  490,  holding  express  company  liable  for  injuries  caused  by  negli- 
gence in  shipping  horses  from  Boston  to  Buffalo  under  contract  exempting  it 
from  liability  for  negligence. 

Cited  in  reference  notes  in  93  A.  D.  167;  13  A.  S.  R.  783,--on  validity  of 
contract  with  shipper  limiting  carrier's  liability. 

Cited  in  notes  in  82  A.  D.  292,  on  exemption  of  passenger  carrier  from  lia- 
bility by  contract;  32  A.  D.  500,  on  restriction  on  power  of  common  carrier  to 
limit  its  liability;  75  A.  D.  498;  10  A.  R.  372;  88  A.  S.  R.  104;  13  L.R.A.  362; 
4  E.  R.  C.  695,— on  right  of  carrier  to  exempt  himself  by  contract  from  lia- 
.bility  for  negligence;  5  E.  R.  C.  348,  on  right  of  carrier  to  limit  his  liability 
by  contract. 
Duty  of  carrier  as  to  passenger  riding  free. 

Cited  in  note  in  57  A.  R.  397,  on  carrier's  relation  to  one  riding  without 
making  compensation. 

3   AM.   RICP.    506,   COOMBS  v.   NGW  BEDFORD   CORDAGE   CO.    109 

MASS.   572. 
Master's  duty  towards  servant. 

Cited  in  reference  notes  in  4  A.  R.  618,  on  liability  of  master  for  injury  to 
servant;  13  A.  R.  164,  on  master's  duty  as  to  safety  of  servants. 

Cited  in  notes  in  54  L.R.A.  96,  on  nondele^bility  of  master's  duty  to  impart 
information  as  to  permanent  dangers  normally  incident  to  the  work  at  the  time 
it  is  entered  upon;  17  E.  R.  C.  240,  on  liability  of  master  for  injuries  to  ser* 
vant 
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—  Duty  to  furnish  safe  place  In  which  to  work. 

Cited  in  Reed  v.  Stockmeyer,  20  C.  C.  A.  38],  84  U.  S.  App.  727,  74  Fed. 
so;  denying  eeiranffi  recovery  or  injuries  received  from  falling  etone  caused 
bjr  foreman  striking  hidden  seam  in  rock;  Arkerson  v.  Dennison,  117  Mass.  407, 
upholding  jury  finding  for  plaintiff  where  under  defendant's  direction  insecure 
staging  was  erected;  Malone  v.  Hathaway,  64  N.  Y.  5,  21  A.  R.  673,  denying 
company's  liability  for  servant's  death  caused  by  rotten  supports  to  tub  where 
Gonditicm  was  not  obvious;  Hass  v.  Steamship  Co.  2  W.  N.  C.  611,  holding  it 
to  be  for  jury  to  say  whether  master  was  liable  to  seaman  for  unsafe  condition 
oi  planks  used  in  unloading  vessel;  De  Voin  v.  Michigan  Lumber  Co.  64  Wis. 
610,  64  A.  R.  649,  26  N.  W.  552,  holding  bailee  of  team  liable  for  not  furnish- 
ing safe  place  in  which  to  work;  Consolidated  Coal  Co.  ▼.  Scheller,  42  111.  App. 
619;  Northcoate  v.  Bachelder,  111  Mass.  322;  Martin  v.  Des  Moines  Edison 
Light  Co.  131  Iowa,  724,  106  N.  W.  359, — holding  master  roust  use  due  care  ' 
to  furnish  servants  safe  place  in  which  to  work;  Stucke  t.  Orleans  R.  Co.  50 
La.  Ann.  172,  23  So.  342,  holding  railroad  liable  for  not  properly  guarding  car 
repairer;  Wall  v.  Texas  &  P.  R.  Co.  2  Posey  Unrep.  Cas.  (Tex.)  432,  upholding 
company's  liability  for  injuries  to  car  repairer  owing  to  failure  to  properly 
guard  him. 

Cited  in  note  in  21  A.  R.  580,  581,  582,  on  master's  duty  as  to  safety  of 
premises  on  which  servant  is  employed. 

—  Duty  to  furnish  safe  tools  and  appliances. 

Cited  in  Ford  t.  Fitchburg  R.  Co.  110  Mass.  240,  14  A.  R.  598,  holding  mas- 
ter liable  to  engineer  for  damages  caused  by  repairer's  failure  to  keep  engine 
in  repair;  Ladd  v.  New  Bedford  R.  Co.  119  Mass.  412,  20  A.  R.  331,  denying 
right  of  employee  to  recover  for  injuries  due  to  improper  construction  of  car 
where  he  failed  to  notice  construction  thereof  till  after  accident;  Morse  v. 
Glendon  Co.  125  Mass.  282,  denying  master's  liability  for  injuries  caused  by  ex- 
plosion of  machine  where  materials  were  suitable  and  servant  setting  it  up, 
skillful;  Rooney  v.  Sewall  t  D.  Cordage  Co.  161  Mass.  153,  36  N.  E.  789,  holding 
master  not  liable  for  using  set  screw  for  holding  collar  on  shaft  though  there 
is  safer  device;  Illick  v.  Flint  ft  P.  M.  R.  Co.  67  Micjh.  63(2,  35  N.  W.  708, 
denying  duty  of  railroad  company  to  remove  good  and  sufficient  bridge  because 
not  most  modem  and  convenient;  Bridges  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  6  Mo. 
App.  389,  holding  master  liable  for  servant's  injuries  caused  by  worn  engine 
wheel;  Reichla  v.  Gruensfelder,  52  Mo.  App.  43,  holding  master  liable  for  in- 
juries to  servant  caused  by  insufficient  appliances  in  tank  room;  Lake  Shore 
ft  M.  S.  R.  Co.  V.  McCormick,  74  Ind.  440,  holding  that  master  must  use  due 
care  to  furnish  suitable  and  safe  machinery,  but  is  not  required  to  use  latest 
improvements. 

Cited  in  reference  note  in  4  A.  R.  597,  on  liability  of  master  for  furnishing 
unsafe  machinery  for  employee. 

Cited  in  notes  in  77  A.  D.  221,  on  liability  of  master  for  injuries  to  servant 
from  defective  machinery  or  material;   92  A.  D.  218,  on  duty  of  employer  to 
furnish  safe  premises  and  conditions  in  and  under  which  to  work. 
—  Duty  to  guard  machinery. 

Cited  in  St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A.  551,  61  C.  C.  A.  477,  120 
Fed.  495,  denying  company's  liability  for  injuries  to  twenty  year  old  girl  caused 
by  unguarded  cog  wheels  where  girl  had  used  machine  six  weeks;  Boyce  v.  Fitz- 
Patrick,  80  Ind.  526,  holding  master  liable  for  negligence  in  not  properly  guard- 
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jng  machinery;  Wheeler  v.  Wason  Mfg.  Ck>.  135  Mass.  294,  holding  it  to  be 
question  for  jury  as  to  whether  circular  saw  should  be  guarded;  Rock  v.  Indian 
Orchard  Mills,  142  Mass.  522,  8  N.  E.  401,  holding  ''winder"  in  cotton  mill, 
not  sufficiently  dangerous  machine  to  be  required  to  be  fenced;  Swoboda  v.  Ward, 
40  Mich.  420,  holding  it  to  be  question  for  jury  as  to  whether  master  was  lia- 
ble for  seryalit's  slipping  and  falling  on  uncovered  cog  wheels;  Kelley  v.  Silver 
Spring  Bleaching  t  Dyeing  Co.  12  R.  I.  112,  34  A.  R.  615,  denying  master's  lia- 
bility for  failure  to  box  machinery  where  injured  servaiit  had  worked  at  machine 
four  years. 
Servant  ordered  to  do  special  work. 

Cited  in  Pennsylvania  Co.  v.  O'Shaughnessy,  122  Ind.  588,  23  N.  E.  675,  hold- 
ing that  servant  ordered  to  do  special  work,  is  to  reasonable  extent,  protected 
by  order. 
Master's  duty  to  warn  servant  of  dangers  of  employment. 

Cited  in  Lawler  v.  Androscoggin  R.  Co.  62  Me.  463,  16  A.  R.  492,  denying 
master's  liability  for  injuries  to  servant  caused  by  falling  of  bank  while  re- 
pairing culvert,  of  which  danger  he  was  not  warned;  Walsh  v.  Peet  Valve  Co. 
110  Mass.  23,  holding  it  to  be  for  jury  to  say  whether  master  should  have  in- 
structed servant  working  newly  invented  machine  of  peculiar  danger;  Ryan  v. 
Tarbox,  135  Mass.  278,  holding  evidence  to  be  for  jury  where  defendant  ordered 
servant  to  put  up  braces  against  b^ilding  without  giving  warning  of  danger; 
Haley  v.  Case,  142  Mass.  316,  7  N.  E.  877,  holding  master  liable  for  directing 
his  teamster  to  drive  under  gateway  without  warning  him  of  overhanging  sign; 
Lemoine  v.  Aldrich,  177  Mass.  89,  58  N.  E.  178,  holding  that  master  owes  ser- 
vant no  duty  to  warn  him  of  revolving  shaft  over  door  of  mill  it  being  in  plain 
sight;  Brunell  v.  Southern  P.  Co.  34  Or.  256,  56  Pac.  129,  holding  railroad  not 
required  to  keep  signal  to  warn  workman  on  hand  car  of  situation  of  section 
men;  McLaine  v.  Head  &  D.  Co.  71  N.  H.  294,  93  A.  S.  R.  522,  58  L.R.A.  462, 
52  Atl.  545  (dissenting  opinion),  on  master's  duty  to  warn  against  concealed 
danger. 

Cited  in  reference  note  in  4  A.  S.  R.  264,  on  master's  duty  as  to  pointing 
out  patent  dangers  and  defects. 

Cited  in  notes  in  1  A.  S.  R.  549,  550,  on  duty  to  warn  servant  employed  in 
dangerous  work;  16  A.  R.  502;  1  L.R.A.  174;  12  L.R.A.  344;  39  L.  ed.  U.  S. 
465,— on  master's  duty  and  liability  as  to  warning  servants;  44  L.R.A.  42,  on 
master's  duty  as  to  instructing  and  warning  servant  where  latter  has  actual 
knowledge  of  the  danger  44  L.R.A.  82,  on  what  instruction  and  warning  is 
sufficient  in  case  of  adult  servants;  44  L.R.A.  88,  on  roaster's  duty  of  instruc- 
tions considered  with  reference  to  doctrine  of  common  employment. 
Master's  liability  for  fraudulently  concealing  cause  of  young  girl's  sick- 
ness. 

Cited  in  Larson  ▼.  Berquist,  34  Kan.  334,  55  A.  R.  249,  8  Pac.  407,  holding 
defendant  liable  for  causing  young  girl  to  work  beyond  strength  by  advising 
that  hard  work  alone  would  prevent  menstruation  sickness. 
—  Inexperienced  servant. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Miller,  43  C.  C.  A.  436,  104  Fed.  124.  up- 
holding railroad's  liability  for  injuries  to  inexperienced  switchman  resulting 
from  making  dangerous  coupling  about  which  he  was  not  informed;  Lafayette 
Carpet  Co.  v.  Stafford,  25  Ind.  App.  187,  57  1^.  E.  944,  holding  complaint  al- 
lying servant's  lack  of  experience  and  instructions  as  to  danger  of  machine  in- 
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sufficient  lor  failure  to  aver  lack  of  knowledge  of  danger;  Pittsburgh,  C.  &  St. 
L.  R.  Co.  V.  Adams,  105  Ind.  151,  5  N.  E.  187,  holding  that  inexperienced  brake* 
man  cannot  recover  for  injuries  if  he  knew  of  dangers  involved  in  coupling  cars; 
O'Connor  v.  Adams,  120  Mass.  427,  upholding  master's  liability  for  servant's 
injuries  caused  by  failure  to  give  proper  instructions  as  to  machine  about  which 
servant  was  ignorant;  Parkhurst  v.  Johnson,  50  Mich.  70,  46  A.  R.  28,  15  N.  W. 
107,  holding  master  liable  for  failure  to  notify  inexperienced  servant  of  danger 
of  tending  lime  kiln;  Smith  v.  Peninsular  Car  Works,  60  Mich.  501,  1  A.  S.  R. 
542,  27  N.  W.  662,  holding  that  master  must  warn  inexperienced  servant  of 
particular  dangeris  to  be  incurred  in  service;  Illinois  C.  R.  Co.  v.  Price,  72  Miss. 
862,  18  So.  416,  holding  master  liable  to  inexperienced  switchman  told  to  make 
dangerous  coupling  without  being  warned  of  danger. 

Cited  in  note  in  4  L.R.A.  861,  on  duty  of  master  to  warn  minors  and  inex- 
perienced employees  of  dangers. 
—  Youn^  servant. 

Cited  in  Arizona  Lumber  &.  Timber  Co.  v.  Mooney,  4  Ariz.  96,  33  Pac.  690, 
holding  master  liable  in  absence  of  instruction,  for  injuries  to  inexperienced 
servant  ignorant  of  dangerous  operation  of  shingle  machinery;  May  v.  Smith,  92 
Ga.  96,  44  A.  S.  R.  84,  18  S.  E.  360,  holding  seventeen  year  old  servant  entitled 
to  warning  of  defect  in  machine  not  obvious;  North  Chicago  Rolling  Mills  Co. 
V.  Benson,  18  111.  App.  194,  denying  railroad's  liability  for  death  of  sixteen  year 
old  servant  resulting  from  coupling  cars,  in  absence  of  averment  of  inexper- 
ience and  lack  of  instruction;  Herdman-Harrison  Mill  Co.  v.  Spehr,  46  111.  App. 
24,  holding  that  master  must  guard  young  employee  by  proper  instructions 
even  as  to  patent  danger;  Taylor  v.  Wootan,  1  Ind.  App.  188,  50  A.  S.  R.  200, 
27  N.  £.  602,  holding  that  master  employing  twelve  year  old  boy  to  run  plainer, 
must  give  special  instructions  as  to  danger  in  accordance  with  his  age;  Hill  v. 
Gust,  66  Ind.  46,  holding  that  master  placing  young  servant  in  dangerous  place 
with  fractious  horse  must  give  sufficient  caution,  though  danger  might  have 
been  seen;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Frawley,  110  Ind.  18,  9  N.  E.  594, 
holding  railroad  liable  for  not  instructing  minor  servant  of  inunature  judgment, 
concerning  danger  of  peculiar  couplings;  Brazil  Block  Coal  Co.  v.  Gaffney,  119 
Ind.  466,  12  A.  S.  R.  422,  4  L.R.A.  850,  21  N.  E.  1102,  holding  master  liable 
for  injuries  to  ten  year  old  servant  sent  to  couple  cars  without  being  cautioned 
or  instructed  as  to  danger;  Sullivan  v.  Indiana  Mfg.  Co.  113  Mass.  396,  deny- 
ing master's  liability  for  failure  to  instruct  child,  where  child  learned  of  dan- 
gerous character  of  machine  elsewhere;  Glover  v.  Dwight  Mfg.  Co.  148  Mass. 
22,  12  A.  S.  R.  612,  18  N.  E.  597,  upholding  thirteen  year  old  girl's  recovery 
for  injuries  received  in  cleaning  spinning  machine  about  which  she  had  never 
been  instructed;  Tinkham  v.  Sawyer,  153  Mass.  486,  27  N.  E.  6,  denying  re- 
covery of  sixteen  year  old  boy  for  injuries  received  in  using  machine  the  dangers 
of  which  he  knew,  though  not  instructed  concerning  them;  Dowling  v.  Gerard 
B.  Allen  &  Co.  74  Mo.  13,  41  A.  R.  298  (affirming  6  Mo.  App.  195),  holding 
master  liable  for  injuries  to  young  and  inexperienced  servant  owing  to  hidden 
set  screw  in  revolving  shaft;  Beckham  v.  Hillier,  47  N.  J.  L.  32,  denying  master's 
liability  for  death  caused  by  sixteen  year  old  servant's  not  asking  aid  to  re- 
place belt,  against  which  danger  he  had  been  warned;  Cleveland  Rolling  Mill 
Co.  v.  Corrigan,  46  Ohio  St.  283,  15  A.  S.  R.  596,  3  L.R.A.  385,  20  N.  E.  466. 
holding  master  liable  for  injuries  to  child  resulting  from  failure  to  instruct  in 
proportion  to  child's  inexperience;   Greenville  Oil  &  Cotton  Co.  v.  Harkey,  20 
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Tex.  Civ.  App.  225,  48  S.  W.  1005,  holding  master  liable  for  injuries  to  young 
servant  caused  by  failure  to  warn  of  danger;  Texas  &  P.  R.  Co.  v.  Carlton, 
00  Tex.  397,  holding  railroad's  duty  to  eighteen  year  old  brakeman  to  be  in 
proportion  to  hazard  and  minor's  intelligence;  Fisk  v.  Central  P.  R.  Co.  72 
Cal.  38,  1  A.  S.  R.  22,  13  Pac.  144;  Camp  v.  Hall,  39  Fla.  535,  22  So.  792; 
Missouri  P.  R.  Co.  v.  Peregoy,  36  Kan.  424,  14  Pac.  7;  Chicago  Anderson 
Pressed  Brick  Co.  v.  Reinneiger,  140  111.  334,  33  A.  S.  R.  249,  29  N.  B.  1106; 
Brazil  Block  Coal  Co.  v.  Young,  117  Ind.  520,  20  N.  E.  423;  Evansville  ft  R.  R. 
Co.  T.  Maddup,  134  Ind.  571,  33  N.  E.  345;  Rudberg  v.  Bowden  Felting  Co. 
188  Mass.  365,  74  N.  E.  590;  King  v.  Ford  River  Lumber  Co.  93  Mich.  172, 
53  N.  W.  10;  Czemicke  v.  Ehrlick,  212  Mo.  386,  111  S.  W.  14;  Nadau  t.  White, 
River  Lumber  Co.  76  Wis.  120,  20  A.  S.  R.  29,  42  N.  W.  1135;  Jones  t.  Florence 
Kin.  Co.  66  Wis.  268,  57  A.  R.  269,  28  N.  W.  207,— holding  master  Hable 
for  failure  to  explain  danger  of  machinery  etc.  to  young  servant. 

Cited  in  reference  note  in  77  A.  D.  225,  on  duty  of  master  to  warn  youQg 
and  inexperienced  servants  of  dangers  of  machinery. 

Cited  in  notes  in  43  A.  R.  270,  on  master's  duty  to  warn  minor  servmnt; 
44  L.R.A.  84,  on  what  instructions  and  warning  will  be  sufficient  in  ease  of 
minor  servant. 
Master's  liability  for  acts  of  fellow  servants. 

Cited  in  Wood  v.  New  Bedford  Coal  Co.  121  Mass;  252,  denying  recovery  of 
servant  for  negligence  of  fellow  servant;  Kelley  v.  Norcross,  121  Mass.  508,  deny- 
ing employer's  liability  for  insecure  staging  where  he  furnished  suitable  ma- 
terial but  left  building  to  plaintiff's  fellow  servants;  Holden  v.  Fitchburg  R. 
Co.  129  Mass.  268,  37  A.  R.  343,  holding  railroad  company  not  liable  to  brake- 
man  for  negligence  in  use  of  derrick  by  workmen  engaged  in  widening  road: 
Shanny  v.  Androscoggin  Mills,  66  Me.  420,  holding  repairer  of  machinery  not 
to  be  fellow  servant  with  user  of  such  machinery;  Price  v.  Houston  Direct  Nav. 
Co.  46  Tex.  535,  on  right  to  recover  for  negligence  of  fellow  servant. 

Cited  in  reference  note  in  38  A.  D.  346,  on  liability  of  master  for  negligence 
of  fellow  servant. 
Servant's  assumption  of  risk. 

Cited  in  Brinkley  Car  Works  &  Mfg.  Co.  v.  Lewis,  68  Ark.  316,  57  S.  W. 
1108,  holding  that  servant  knowing  working  in  dangerous  place  In  lumber 
yard  assumes  risk;  Morris  v.  Gleason,  4  111.  App.  395,  holding  that  servant  con- 
tinuing servire,  knowing  boilers  to  be  unsafe,  assumes  risk;  Stuart  v.  New 
Albany  Mfg.  Co.  15  Ind.  App.  184,  43  N.  E.  961,  denying  master's  liability  for 
injuries  to  servant  caused  by  raising  of  timbers  where  the  danger  was  equally 
obvious  to  all;  Michael  v.  Stanley,  75  Md.  464,  23  Atl.  1094,  denying  right  of 
servant  to  recover  for  injuries  received  while  using  circular  saw,  operation  of 
which  was  simple  with  which  servant  was  acquainted;  Cincinnati,  I.  &  St.  L. 
&  R.  Co.  V.  Lang,  118  Ind.  579,  21  N.  E.  317,  holding  section  hand  ordered  to 
go  to  place  to  perform  special  service  not  deemed  to  assume  risk  of  collision  with 
wild-cat  train;  Smith  v.  Sellars,  40  La.  Ann.  527,  4  So.  333,  holding  that  laborer 
employed  to  assist  in  removal  of  buildings  assumes  risk  of  falling  of  joist: 
Demers  v.  Deering,  93  Me.  272,  44  Atl.  922,  holding  that  servant  assumes 
obvious  risk  of  operating  trimming  saw;  Pingree  v.  Leyland,  135  Mass.  398. 
holding  that  mechanic  using  winch  which  he  knew  to  be  defective  assumed  risk: 
Yeaton  v.  Boston  &  L.  L.  R.  Corp.  135  Mass.  418,  holding  that  brakeman  em- 
ployed to  remove  damaged  cars  to  siding,  assumes  risk  of  injury  due  to  their 
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condition;  Leary  y.  Boston  &  A.  R.  Co.  139  Mass.  580,.  62  A.  R.  733,  2  N.  E. 
lis,  holding  that  fireman  assumes  risk  of  being  jolted  from  moving  engine  while 
standing  on  foot-board;  Taylor  v.  Carew  Mfg.  Co.  140  Mass.  150,  3  N.  B. 
21,  holding  that  servant  knowing  of  location  of  elevator  well,  assumed  risk  of 
stepping  into  it;  Goodnow  v.  Walpole  Emery  Mills,  146  Mass.  261,  15  N.  E. 
576,  denying  machinist's  right  to  recover  for  injuries  received  in  doing  work  near 
revolving  machine  after  first  examining  premises  and  receiving  instructions; 
Anderson  v.  Clark,  155  Mass.  368,  29  N.  E.  589,  denying  recovery  of  experienced 
seaman  for  parting  of  rope  which  caught  owing  to  defective  windless  about  which 
he  knew;  Roup  v.  Blodgett  &  D.  Lumber  Co.  85  Mich.  519,  24  A.  S.  R.  102, 
13  L.R.A.  728,  48  N.  W.  1092,  holding  that  servant  continuing  work  upon  as- 
soranoe  that  defect  will  be  remedied  does  not  assume  risk;  Watson  v.  Kansas  & 
T.  Coal  Co.  52  Mo.  App.  366,  holding  that  experienced  miner  assumes  risks  of 
effect  of  loosened  rock  in  roof  of  mine  caused  by  blasting;  McDermott  v.  Han- 
nibal &  St.  J.  R.  Co.  87  Mo.  285,  denying  recovery  for  incompetency  or  neglect 
of  vice  principal  where  servant  knew  of  incompetency  prior  to  employment; 
Junior  v.  Missouri  Electric  Light  &  P.  Co.  127  Mo.  79,  29  S.  W.  988,  holding 
experienced  servant  of  electric  company  assumes  risk  of  handling  wires  without 
gloves;  Foss  v.  Baker,  62  N.  H.  247,  holding  that  servant  in  repairing  wheel 
pit  assumed  risk  of  condition  of  wheel ;  Green  k  C.  Street  Pass.  R.  Co.  v.  Bresmer, 
97  Pa.  103,  10  W.  N.  C.  379,  38  Phila.  Leg.  Int.  440,  holding  servant  not 
entitled  to  recover  for  injuries  received  by  kick  from  mare  which  he  knew 
kicked;  Mayott  v.  Norcross  Bros.  24  R.  I.  187,  52  Atl.  894,  holding  experienced 
servant  assumed  risk  of  handling  large  blocks  of  marble  alone,  knowing  as- 
sistanee  was  required,  assumes  risk;  Cox  v.  American  wAgri.  Chemical  Co.  24 
R.  I.  503,  60  L.R.A.  629,  53  Atl.  871,  holding  that  servant,  though  knowing 
conditions,  did  not  assume  risk  of  escaping  gas  from  clogged  waste  pipe; 
Manzi  t.  Washburn  Wire  Co.  29  R.  I.  460,  72  Atl.  394,  holding  that  employee 
did  not  as  matter  of  law  assume  risks  when  he  was  ignorant  of  facts  on 
which  appreciation  of  risk  depended;  Wormell  v.  Maine  C.  R.  Co.  77  Me.  397, 
1  A.  S.  R.  321,  10  AtL  49,  on  servant's  assumption  of  risk  of  ordinary  hazards 
of  employment. 

Cited  in  note  in  92  A.  D.  216,  on  risk  assumed  by  servant. 
~Iii  case  of  yoang  servant. 

Cited  in  Gilbert  v.  Guild,  144  Mass.  601,  12  N.  E.  368,  denying  recovery  of 
nineteen  year  old  servant  for  injuries  received  on  unguarded  machine,  where 
he  understood  the  danger;  Ciriack  v.  Merchants'  Woolen  Co.  146  Mass.  182, 
4  A.  S.  R.  307,  15  N.  E.  579,  denying  recovery  for  boy  of  twelve  who  had 
worked  two  months  in  room  where  machine  was,  in  which,  while  passing, 
he  was  caught;  Ciriack  v.  Merchants'  Woolen  Co.  151  Mass.  152,  21  A.  S. 
R.  438,  6  L.R.A.  733,  23  N.  E.  829,  upholding  jury's  verdict  for  plaintiff,  twelve 
years  old,  who  was  injured  by  cogs  on  outside  of  machine  jn  dimly  lighted 
room  in  which  plaintiff  had  worked  six  weeks;  Pratt  v.  Prouty,  153  Mass. 
333,  26  N.  E.  1002,  denying  recovery  of  sixteen  year  old  boy  who  knew  that 
he  would  be  injured  if  his  fingers  got  into  machine;  Schwandner  v.  Birge,  33 
Hun,  186,  holding  it  to  be  for  jury  to  say  nineteen  year  old  employee  assumed 
risk  of  there  being  insufficient  fire  escapes  to  factory;  Reardon  v.  New  York 
Consol.  Card  Co.  19  Jones  k  S.  134,  holding  rule  as  to  assumption  of  risk  to 
apply  where  sixteen  year  old  girl  has  worked  at  machine  for  six  years;  Stevens  v. 
Gair,  109  App.  Div.  021,  96  N.  Y.  Snpp.  303,  holding  that  sixteen  year  old  em- 
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ployee  having  knowledge  of  dangerous  character  of  machine  cannot  recover  for 
injuries;  Hickey  v.  Taaffe,  105  N.  Y.  26,  12  N.  E.  286,  denying  master's 
liability  for  injuries  to  fourteen  year  old  girl  from  rollers  where  she  had  worked 
machine  six  weeks  and  knew  danger;  Mundhenke  v.  Oregon  City  Mfg.  Co. 
47  Or.  127,  1  L.R.A.(N.S.)  278,  81  Pac.  977,  holding  servant  of  immature  years 
to  assume  risks  obvious  to  one  of  those  years  and  experience;  Magone  v.  Port- 
land Mfg.  Co.  51  Or.  21,  93  Pac.  450,  holding  assumption  of  risks  by  minor 
commensurate  with  age  and  experience ;  Day  v.  Achron,  23  R.  I.  627,  60  Atl.  654, 
holding  minor  knowing  of  the  danger  of  working  machine,  assumed  risk;  Mary 
Lee  Coal  &  R.  Co.  v.  Chambliss,  97  Ala.  171,  11  So.  897,  on  assumption  of 
risk  in  case  servant  is  young  and  inexperienced;  Chicago  &  N.  W.  R.  Co.  t. 
Bayfield,  37  Mich.  205,  on  assumption  of  risk  in  case  of  servants  youth  or 
inexperience. 

Cited  in  notes  in  1  A.  S.  R.  28,  on  infant  employees;  44  L.R.A.  69,  on 
constructive  knowledge  of  minor  servants  as  affecting  master's  duty  to  warn 
as  to  contact  with  unguarded  cogwheels. 

Distinguished  in   Atlas  Engine  Work's  v.   Randall,    100   Ind.   293,   50   A.  R. 
798,  holding  minor's  contributory  negligence  in  wiping  off  machine  where  danger 
was  obvious  and  machine  not  unusually   hazardous  sufficient   to   bar   recovery 
for  injuries. 
~In  case  of  inexperienced  servant. 

Cited  in  La  Fortune  v.  Jolly,  167  Mass.  170,  45  N.  E.  83,  holding  the  blowing 
open  of  furnace  door  injuring  inexperienced  servant  not  risk  assumed;  Quigley  v. 
Bambrick,  58  Mo.  App.  192,  holding  that  inexperienced  servant  does  not  assume 
risk  of  master's  failure  to  brace  walls  of  tunnel. 
—  Presumption  as  to. 

Cited  in  McGowan  v.  La  Plata  Min.  &  Smelting  Co.  3  McCrarj-,  393,  9 
Fed.  861,  holding  servant  not  presumed  to  know  explosive  power  of  hot  slag 
thrown  into  water;  Pennsylvania  Coal  Co.  v.  Kelly,  54  111.  App.  622,  holding 
conmion  laborer  not  presumed  to  know  effect  of  principal  which,  from  his 
education,  he  does  not  understand;  Muldowney  v.  Illinois  C.  R.  Co.  39  Iowa, 
615,  holding  brakeman  presumed  to  assume  all  known  risks;  Norfolk  Beet-Sugar 
Co.  V.  Hight,  56  Neb.  162,  76  N.  W.  566,  holding  adult  servant  presumed  to  be 
intelligent  enough  to  comprehend  hazard  of  employment. 
Servant's  contributory  negligence. 

Cited  in  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Long,  112  Ind.  166,  13  N.  E.  659, 
denying  railroad's  liability  for  injuries  to  switchman  of  another  road  wliere 
by  ordinary  care  he  could  have  escaped  injury;  Van  Duzen  Gas  &  Gasoline  Engine 
Co.  V.  Schelies,  61  Ohio  St.  298,  56  N.  E.  998,  holding  it  to  be  for  jury  to 
say  whether  in  obeying  order  to  adjust  machine  near  dangerous  saw  he  acted 
as  prudent  man. 

Cited  in  notes  in  23  A.  D.  669,  on  contributory  negligence  of  person  injured; 
55  A.  R.  176,  on  contributory,  negligence  of  employee  in  obeying  master's  com- 
mand. 
Right  to  assume  that  vice  principal  will  use  care. 

Cited  in  Taylor  v.  Evansville  &  T.  H.  R.  Co.  121  Ind.  124,  16  A.  S.  R.  372, 
6  L.R.A.  584,  122  N.  E.  876,  holding  that  servant  has  right  to  assume  that 
master  mechanic  will  not,  by  his  negligence,  make  work  unsafe. 

Cited  in  note  in  46  L.R.A.  43,  on  extent  of  duty  of  person  other  than  master 
apart  from  exercise  of  control  towards  servant  in  performance  of  his  duties. 
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Determination  of  young  servant's  knowledge  of  clangers  in  service  as 
question  for  Jory. 

Cited  in  Emma  Cotton  Seed  Oil  Co.  v.  Hale,  56  Ark.  232,  19  S.  W.  600, 
holding  it  to  be  for  jury  to  say  whether  fourteen  year  old  servant  appreciated 
danger  of  standing  on  box  to  feed  machine;  Ingerman  v.  Moore,  90  Cal.  410, 
25  A.  S.  R.  138,  27  Pac.  306,  holding  that  court  cannot  say  as  matter  of 
law  that  servant  working  eighteen  days  at  saw  machine  has  knowledge  of 
clanger  incurred;  Patnode  v.  Warren  Cotton  Mills,  157  Mass.  283,  34  A.  S.  R. 
275,  32  N.  E.  161,  holding  whether  boy  of  fourteen  can  recover  for  injuries 
received  while  assisting  at  machine  he  was  not  hired  to  use,  to  be  for  jury; 
Hamilton  v.  Galveston,  H.  &  S.  A.  R.  Co.  54  Tex.  556,  holding  question  as  to 
fifteen  year  old  boy*s  fitness  to  be  employed  as  brakeman  to  be  for  jury; 
Texas  &  P.  R.  Co.  v.  Brick,  83  Tex.  598,  20  S.  W.  511,  holding  discretion  and 
knowledge  of  dangers  of  employment  to  be  for  jury  when  19  year  old  boy  is 
employed  as  switchman;  Neilon  v.  Marinette  &  M.  Paper  Co.  75  Wis.  579,  44 
N.  W.  772,  holding  question  as  to  whether  14  year  old  boy  comprehended  danger 
of  cleaning  paper  machine  to  be  for  jury. 
Age  at  wliich  young  servant  understands  danger. 

Cited  in  Evans  v.  Lake  Shore  &  M.  S.  R.  Co.  12  Hun,  289,  holding  boy  of 
nineteen  of  sufficient  age  to  understand  dangers  of  braking  on  freights;  Gordon 
v.  Reynolds'  Card  Mfg.  Co.  47   Hun^  278,  holding  servant  eighteen  years  old 
servant  of  sufficient  age  to  appreciate  danger  of  feeding  paper  between  rollers. 
Knowledge  of  danger  as  negllseiice  in  failing  to  avoid  it. 

Cited  in  McGuinness  v.  Worcester,  160  Mass.  272,  35  N.  E.  1068,  holding 
previous  knowledge  of  danger  not  conclusive  proof  of  negligence  in  failing  to 
avoid  it;  Lake  Shore  &  M.  S.  R.  Co.  v.  Fitzpatrick,  31  Ohio  St.  479,  holding 
whether  servant  did  or  did  not  appreciate  danger  in  operating  turn-table  to 
be  for  jury. 

Cited  in  note  in  47  L.R.A.  174,  on  servant's  knowledge  of  risk  when  entering 
employment  as  affecting  application  of  maxim,  volenti  non  fit  injuria. 
Negligence  in  liiring  yonng  servant. 

Cited  in  Youll  v.  Sioux  City  &  P.  R.  Co.  66  Iowa,  346,  23  N.  W.  736,  holding 
railroad  not  negligence  in  employing  seventeen  year  old  boy  as  brakeman. 
Owner's  liability  for  unsafe  premises. 

.  Cited  in  O'Connor  v.  Illinois  C.  R.  Co.  44  La.  Ann.  339,  10  So.  678,  denying 
railroad's  liability  to  plaintiff's  minor  child  for  injuries  received  on  premises 
used  for  storing  old  freight  cars,  etc.  on  which  child  trespassed;  Fredericks  v. 
Illinois  C.  R.  Co.  46  La.  Ann.  1180,  15  So.  413,  holding  owner  of  premises  not 
liable  to  minor  child  trespassing  thereon  and  falling  into  open  culvert;  Camp- 
bell V.  Boyd,  88  N.  C.  129,  43  A.  R.  740.  holding  owner  of  private  bridge  liable 
for  knowingly  allowing  it  to  remain  unsafe;  Smith  v.  T.  &,  P.  R.  Co.  2  Posey 
Unrep.  Cas.  (Tex.)  329,  holding  railroad  company  liable  for  failure  to  keep 
depot  and  premises  safe;  Honlahan  v.  New  American  File  Co.  17  R.  I.  141, 
20  Atl.  268,  on  duty  as  to  dangerous  premises  to  young  children;  Parker  v. 
Cohoes,  10  Hun,  531  (dissenting  opinion),  on  liability  for  maintaining  unsafe 
premises. 
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PA.  14. 

Carrier's  ri^ht  to  exempt  itself  from  liability  for  nesli^nce. 

Cited  in  New  York  C.  R.  Co.  v.  Lockwood,  5  L^al  Oaz.  413;  Merchants* 
Despatch  Transp.  Co.  v.  Block  Bros.  86  Tenn.  392,  «  A.  S.  R.  847,  6  S.  W. 
881;  Louisville  A  N.  R.  Co.  v.  Wynn,  88  Tenn.  320,  14  S.  W.  311;  Gulf,  C. 
A  S.  F.  R.  Co.  V.  McGowne,  65  Tex.  640;  Virginia  A  T.  R.  Co.  ▼.  Sayers,  26 
Gratt.  328;  Ohio  A  M.  R.  Co.  v.  Selby,  47  Ind.  471,  17  A.  R.  719,— denying 
carrier's  right  to  exempt  itself  from  liability  for  negligence. 

Cited  in  reference  note  in  13  A.  S.  R.  784,  on  validity  of  contract  with 
shipper  limiting  carrier's  liability. 

Cited  in  notes  in  38  A.  D.  424,  on  effect  of  particular  stipulations  in  bill  of 
lading;   13  L.RJi.  362,  on  restrictions  upon  carrier's  right  to  limit  liability; 

6  E.  R.  C.  348,  on  right  of  carrier  to  limit  his  liability  by  contract;  10  A.  R. 
371;  1  L.R.A.  500;  6  L.R.A.  864, — on  power  of  carrier  to  stipulate  against 
liability  for  negligence. 

Failure  to  perform  duty  as  negligence. 

Cited  in  reference  notes  in  75  A.  D.  568;   78  A.  D.  327, — on  negligence  as 
failure  to  perform  plain  duty. 
Negligence  as  question  of  fact  or  law. 

Cited  in  O'Neil  v.  East  Winsor,  63  Conn.  150,  27  Atl.  237,  holding  question 
as  to  whether  town  and  traveler  were  exercising  ordinary  care  in  use  of  road 
to  be  one  of  fact;  Smith  v.  Lehigh  Valley  R.  Co.  21  Pa.  Co.  Ct.  9,  holding 
that  when  facts  are  undisputed  and  incapable  of  opposite  inferences,  reason* 
ableness  is  question  of  fact;  .Thirteenth  A  F.  Street  Pass.  R.  Co.  v.  Boudrow,  92 
Pa.  475,  37  A.  R.  707,  8  W.  N.  C.  241,  on  negligence  as  inference  of  law  from 
facts  proved, 
liiability  of  carrier  for  loss  by  fire. 

Cited  in  note  in  31  A.  D.  556,  on  liability  of  common  carrier  for  loss  by 
fire. 
Burden  of  proof  of  loss  by  carrier. 

Cited  in  note  in  6  L.R.A.  852,  on  burden  of  proof  of  loss  or  damage  of  goods 
in  carrier's  hands. 
Duty  of  carrier  as  to  one  riding  free. 

Cited  in  note  in  57  A.  R.  397,  on  carrier's  relation  to  one  riding  without 
making  compensation. 

3  AM.  RBP.  518,  PAUIili  v.  HAIjFICRTY,   68  PA.  46. 
Damages  for  slander  of  title. 

Cited  in  Burkett  v.  Griffith,  90  Cal.  332,  25  A.  S.  R.  151,  13  L.R.A.  707, 
27  Pac.  527,  denying  recovery  for  slander  of  title  when  defendant  merely  starts 
rumor  ooneeming  title;  Wilson  v.  Dubois,  35  Minn.  471,  59  A.  R..335,  29 
N.  W.  68,  holding  complaint  fojr  slander  of  title  demurrable  which  alleges  loss 
of  sale  without  showing  loss  to  particular  party;  Bolton  v.  Bray,  15  Phila 
200,  39  Phila.  Leg.  Int.  246,  holding  in  action  for  damages  for  making  false 
statements  concerning  plaintifiPs  title,  loss  of  sale  to  particular  person  must  be 
shown;  Hygienic  Fleeced  Underwear  Co.  v.  Way,  35  Pa.  Super.  Ct.  229,  holding 
evidence  of  special  damage  essential  to  action  for  slander  of  title;   Butts  ▼. 
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Long,  94  Mo.  App.  687,  68  S.  W.  754  (dissenting  opinion),  on  proof  of  special 
damage  in  suit  for  slander  of  title. 

Cited  in  reference  notes  in  25  A.  S.  R.  158;  33  A.  S.  R.  482, — on  slander  of 
title. 

Cited  in  notes  in  87  A.  D.  562;  13  L.RJL  707,— on  slander  of  title;  9  £.  R.  0. 
167,  on  right  to  maintain  action  for  slander  of  goods  of  trader. 

8  AM.  KBP.  5SS,  BROWN  t.  CLEGG,  68  PA.  51. 
Tow-boat  as  oommon  carrier. 

Cited  in  Hays  v.  Millar,  77  Pa.  238,  18  A.  R.  445,  28  Phila.  Leg.  Int  308, 
3  Legal  Gaz.  214;  The  Thomas  Kiley,  5  Ben.  301,  Fed.  Cas.  No.  13,925,— 
holding  tow-boat  not  to  be  common  carrier;  Bussey  v.  Mississippi  Valley 
Transp.  Co.  24  La.  Ann.  165,  13  A.  B.  120,  holding  tow  boat  to  be  common 
carrier. 

Cited  in  reference  note  in  55  A.  D.  592,  on  who  are  liable  as  cranmon  car- 
riers. 
Relation  of  tow-boat  to  tow. 

Cited  in  The  D.  Newcomb,  16  Fed.  274,  holding  tow-boat  bailee  for  hire  of 
barge  in  tow. 
Tow-boat's  UabiUty  for  tow. 

Cited  in  Humboldt  Lumber  Mfrs.'  Asso.  t.  Christopherson,  46  L.B.A.  264,  19 
C.  C.  A.  481,  44  U.  S.  App.  434,  13  Fed.  239  (affirming  60  Fed.  428),  holding 
tng  attempting  to  tow  schooner  across  dangerous  bar  where  loss  was  inevitable, 
liable  for  death  of  schooner's  crew  owing  to  its  capsize;  The  Hercules,  81  Fed.  218, 
holding  master  of  tug  towing  large  ship  not  authorized  to  rely  on  position  of  buoy 
but  must  know  buoy  has  been  displaced  200  feet;  The  E.  T.  Williams,  126  Fed. 
871,  holding  tug  liable  for  taking  boats  in  tow  without  having  sufficient  power 
to  tow  them  against  tide  and  winds;  Delaware  &  C.  Steam  Tow-boat  Co.  v. 
Starrs,  69  Pa.  36,  holding  in  contract  of  towing  provision  that  "this  barge 
is  towed  at  risk  of  masters"  meant,  that  towers  did  not  insure  safety  of  barge. 

3  AM.  REP.  581,  MUNDORFF  v.  WICKfiRSHAM,   68  PA.   87. 

Principals  liability  for  agents  unauthorised  acts. 

Cited  in  Balfour  v.  Fresno  Canal  k  Irrig.  Co.  123  Cal.  395,  55  Pac.  1062; 
Bauersmith  v.  Extreme  Gk>ld  Min.  &  Mill.  Co.  146  Fed.  95, — ^holding  »rpora- 
tion  accepting  acts  of  unauthorised  agent  bound  by  terms  of  contracts  made 
by  him;  Eadie  v.  Ashbaugh,  44  Iowa,  519,  holding  that  where  agent  whose 
term  had  expired,  sold  machine  with  warranty,  principal  accepting  notes  as 
payment  is  bound  by  warranty;  Bank  of  Lakin  v.  National  Bank,  57  Kan. 
183,  45  Pac.  587,  holding  bank  receiving  money  borrowed  on  notes  executed 
by  cashier  without  authority,  liable  thereon;  Macklem  v.  Bacon,  57  Mich.  334, 
24  N.  W.  91,  holding  mutual  insurance  company  bound  by  representation  of 
agent  as  to  liability  of  members,  relying  upon  which,  complainant  made  con- 
tract; Busch  V.  Wilcox,  82  Mich.  336,  21  A.  S.  R.  563,  47  N.  W.  328,  holding 
principal  adopting  acts  of  self-constituted  agent,  adopts  liabilities  as  well  as 
benefits;  Hitchock  v.  Griffin  &  S.  Co.  99  Mich.  447,  41  A.  S.  R.  624,  68  N.  W. 
373,  holding  that  orderee  ratifies  unauthorized  contract  by  broker  by  accepting 
order;  Bomberger  v.  Nash,  37  Phila.  Leg.  Int  425,  holding  principal  bound  by 
representation  of  party  held  out  as  agent  in  negotiation  of  contract;  C.  Ault- 
man  1  Co.  v.  Olson,  34  Minn.  450,  26  N.  W.  451,  holding  that  maker  of  in- 
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strument  for  payment  of  money  may  set  up  conditions  represented  by  payee's 
agent  though  not  placed  in  instrument;  James  v.  National  Bldg.  Asso.  94  Pa. 
215,  9  W.  N.  C.  325,  37  Phila.  Leg.  Int.  465,  11  Pittsb.  L.  J.  N.  S.  282,  denying 
right  of  building  association  to  allege  want  of  authority  of  secretary  to  make 
representations  upon  which  surety  to  note  relied;  Wheeler  &  W.  Mfg.  Co.  y. 
Aughey,  144  Pa.  398,  27  A.  S.  R.  638,  22  Atl.  667,  holding  principal  upon  ac- 
cepting note  of  third  person  drawn  to  his  order  bound  by  agents'  unauthorized 
stipulation  and  representation  as  to  purpose  for  which  note  was  to  be  used; 
Kickland  v.  Menasha  Wooden  Ware  Co.  68  Wis.  34,  60  A.  R.  831,  31  N.  W. 
471,  holding  corporation  bound  to  pay  additional  sum  for  land  by  virtue  of 
agent's  agreement  though  said  sum  was  not  incorporated  in  deed;  Gaar  v. 
Green,  6  N.  D.  48,  68  N.  W.  318,  on  ratification  of  unauthorized  promise;  Gill 
V.  Pitcairn,  32  Pittsb.  L.  J.  N.  S.  413,  on  right  of  party  to  ratify  part  of  con- 
tract and  reject  remainder;  Myers  v.  Brice,  12  W.  N.  C.  87,  13  Pittsb.  L.  J. 
N.  S.  149,  39  Phila.  Leg.  Int.  337,  2  Pennyp.  382,  on  effect  upon  principal  of 
agent's  unauthorized  acts  in  obtaining  property. 

Cited  in  notes  in  60  A.  D.  303,  on  ratification  of  agent's  acts  as  binding 
principal;  55  A.  S.  R.  922,  on  necessity  of  undisclosed  principal's  accepting 
all  burdens  and  conditions  in  contracts  of  agents  sued  upon;  6  L.R.A.(N.S.) 
312,  on  what  will  constitute  an  implied  ratification  of  an  unauthorized  loan 
effected  by  an  agent. 
—  For  false  representations. 

Cited  in  Massachusetts  L.  Ins.  Co.  v.  Eshelman,  30  Ohio  St.  647,  holding 
that  insurance  company  cannot  defeat  operation  of  policy  by  showing  that 
agent  taking  genuine  application,  sent  in  forged  one;  Kilgore  v.  Bruce,  166 
Mass.  136,  44  N.  E.  108,  holding  both  partners  must  bear  fraud  of  one  in  sale 
of  stock  under  fraudulent  representations;  Xander  v.  Com.  14  Pittsb.  L.  J. 
N.  S.  21,  40  Phila.  Leg.  Int.  296,  holding  principal  bound  by  deceit  of  agent  in 
execution  of  guardian's  bond;  Lynck's  Appeal,  10  W.  N.  C.  366,  holding  equity 
has  not  power  to  interfere  in  contract  when  both  vendor's  agent  and  vendee 
make  false  statements;  Meyerhoff  v.  Daniels,  38  W.  N.  C.  46,  holding  it  to  be 
question  for  jury  as  to  whether  vendor  sold  goods  relying  on  vendee's  agent's 
false  statement  regarding  credit;  Wheeler  &  W.  Mfg.  Co.  v.  Aughey,  28  W.  N. 
C.  381,  48  Phila.  -Leg.  Int.  415,  holding  debtor  making  creditor  his  agent  to 
get  indorsement  to  notes  was  bound  by  his  false  representations;  Rheinstrom 
v.  Green,  4  Luzerne  Leg.  Reg.  219,  holding  principal  liable  for  agent's  acts  in 
obtaining  goods  under  false  representations  made  in  course  of  employment: 
Lycoming  F.  Ins.  Co.  v.  Woodworth,  83  Pa.  223,  denying  recovery  of  insurance 
company  on  premium  note  given  because  of  agent's  false  representations;  Mey- 
erhoff V.  Daniels,  173  Pa.  555,  51  A.  S.  R.  782,  34  Atl.  298,  holding  that  prin- 
cipal cannot  reap  fruits  of  his  agent's  fraud;  McGraw  v.  Germania  F.  Ins.  Co. 
54  Mich.  145,  19  N.  W.  927  (dissenting  opinion),  on  effect  of  agent's  fraud  upon 
principal's  contract. 

Cited  in  note  in  1  L.R.A.  145,  on  principals'  liability  for  agents'  fraudulent 
acts. 
Imputing  agent*8  knowledge  to  principal. 

Cited  in  Heckman's  Estate,  15  Pa.  Co.  Ct.  264,  3  Pa.  Dist.  R.  479,  holding 
agent's  knowledge  concerning  purposes  of  lease,  to  be  lessor's  knowledge,  where 
he  was  secret  agent  of  lessor. 
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Responsibility  off  one  off  two  innocent  pcrsns. 

Cited  in  Whittle  v.  Vanderbilt  Min.  &  Mill.  Co.  28  C.  C.  A.  276,  55  U.  S. 
App.  242,  83  Fed.  48,  holding  as  between  beneficiary  who  failed  to  record  trust 
and  bona  fide  purchaser  of  property  from  trustee,  beneficiary  must  suffer; 
Schultz  V.  McLean,  93  Cal.  329,  2)5  Pac.  1053,  holding  client  trusting  his  at- 
torney and  agent  in  sale  of  property  bound  by  false  representations  as  against 
innocent  purchaser;  Wittenbrock  v.  Parker,  102  Cal.  93,  41  A.  S.  R.  172,  24  L.R.A. 
197,  36  Pac.  374,  holding  mortgagee  satisfying  mortgage  in  full  without  read- 
ing satisfaction  must  suffer  for  mistake  as  against  another  innocent  party; 
Aull  V.  Colket,  33  Phila.  Leg.  Int.  44,  2  W.  N.  C.  322,  holding  it  to  be  for  jury 
to  say  whether  plaintiffs  were  negligent  in  permitting  stock  to  be  in  condition 
permitting  thief  to  negotiate  same;  McLaughlin  v.  Graybill,  15  Pa.  Dist.  R. 
528,  holding  that  where  holder  of  judgment  neglects  to  record  same  till  after 
fraudulent  judgment  is  recorded,  he  must  suffer  as  against  another  innocent 
creditor;  Bradlee  v.  Whitney,  16  W.  N.  C.  85,  42  Phila.  Leg.  Int.  121,  holding 
vendees  purchasing  coal  through  broker  who  had  no  authority  over  coal,  liable 
to  yendors  in  whose  name  coal  was  shipped,  though  payment  had  been  formerly 
made  to  broker;  Xander  v.  Com.  102  Pa.  434,  holding  that  one  who  by  mis- 
placed confidence  enables  another  to  commit  fraud,  must,  as  against  innocent 
party  in  interest,  suffer  loss;  Bradlee  y.  Whitney,  108  Pa.  362,  to  the  point 
that  when  one  of  two  innocent  persons  must  suffer  by  fraud  of  third,  he  who 
gAve  transgressor  means  of  doing  wrong  must  bear  alone  consequences  of  act. 
Riglit  to  repudiate  nnffavorable  part  off  agent's  transaction. 

Cited  in  Savory  v.  North  East,  26  Pa.  Super.  Ct.  1,  denying  right  of  husband 
to  sue  borough  for  loss  of  services  of  wife  after  wife  had  already  settled,  with- 
out offering  to  return  money  received  in  settlement. 

S  AM«  RBP.  533,  HEATH  v.  PAGE,   63  PA.   108. 
Remedies  in  case  off  nsnry. 

Cited  in  Government  Nat.  Bank  v.  Lucas,  5  Phila.  Legal.  Gaz.  338,  1  Legol 
Oiron,  321,  holding  case  or  assumpsit  to  be  remedy  for  excess  interest  paid  on 
usurious  contract;  Woodworth  v.  Marshall,  1  Chester  Co.  Rep.  18,  upholding 
recovery  back  of  bonus  paid  for  use  of  money  under  agreement  to  forbear  en- 
forcement of  collection;  Marr  v.  Marr,  110  Pa.  60,  20  Atl.  592,  16  W.  N.  C.  436, 
42  Phila.  Jjeg,  Int.  455,  upholding  defence  of  usury  to  suit  on  settlement  where- 
by  party  voluntarily  agreed  to  pay  more  than  six  per  cent;  Sallade  v.  Albert- 
son,  1  Legal  Chron.  76,  denying  defense  that  usurious  payments  have  all  been 
made  for  more  than  six  months  and  no  action  instituted  for  their  recovery. 

Rate  recoverable  on   mortgage  debt. 

Cited  in  Gray  v.  State,  72  Ind.  567,  holding  interest  accruing  on  bond  after 
maturity  to  be  part  of  original  debt;   Eaton  v.  Truesdail,  40  Mich.  1,  holding 
that   interest  on   mortgage   security   can   only   be   implied   at   seven    per   cent, 
though  notes  secured  bore  ten. 
Property  and  persons  subject  to  garnisliment  and  attachment. 

Cited  in  Epstein  v.  Hammerslough  Clothing  Co.  67  Mo.  App.  221,  upholding 
garnishment  of  funds  in  hands  of  fraudulent  grantee,  arising  from  conversion 
of  debtor's  property  into  money;  Merchants*  Nat.  Bank  v.  Binder,  6  Pa.  Dist. 
R.  633,  upholding  service  of  attachment  against  receiver  of  corporation;  Tripp 
T.  Miller,  4  Kulp,  515,  holding  where  by  judgment,  collection  is  restricted  to 
land,  attachment  of  coal  rents  from  such  land  is  unauthorized;  Merchants*  & 
Am,    Rep.    Vol.    XIII.— 64. 
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Mfrs.  Nat.  Bank  v.  Eern,  393  Pa.  67,  44  Atl.  334,  on  eflfect  of  garnishee's  im- 
properly surrendering  assets  upon  issue  of  attachment. 
Setting  aside  conveyanoe  for  fraud. 

Cited  in  Ames  v.  Dorroh,  76  Miss.  187,  71  A.  S.  R.  522,  23  So.  768,  holding 
debtor's  conveyance  of  property  mala'  fide,  ok-  without  consideration  void  as  to 
creditors;  Bouslough  v.  Bouslough,  68  Pa.  495,  upholding  right  to  avoid  as- 
signment made  to  defeat  wife's  claim  for  alimony;  Sheaffee  v.  Hershey,  21 
Lane.  L.  Rev.  385,  upholding  right  of  assignee  in  bankruptcy  to  set  aside  vol- 
untary conveyance  of  realty  to  children  as  carrying  out  prior  parol  gift,  gran- 
tor being  insolvent  at  time;  Filbert  v.  Filbert,  9  Pa.  Co.  Ct.  149,  denying  right 
of  creditors  not  obtaining  judgment  till  after  sale  under  execution  to  have  cxe* 
cution  set  aside  as  fraud  to  them. 
Creditor's  salt  for  debtor's  fraud. 

Cited  in  Walker  v.  Owen,  49  Mo.  563,  upholding  equitable  suit  against  city 
treasurer  having  money  of  absconding  debtor  in  his  possession;  Ringold  v. 
Suiter,  35  W.  Va.  186,  13  S.  E.  46;  Vance  Shoe  Co.  v.  Haught,  41  W.  Va.  275, 
23  S.  E.  553, — ^upholding  recovery  by  defrauded  creditor  of  money  judgment 
against  fraudulent  grantee  who  has  sold  property  to  bona  fide  purchaser. 
Reoordinff  of  assignment  for  benefit  of  creditors. 

Cited  in  note  in  51  A.   D.   597,  on  recording  of  assignment  for  benefit  of 
creditors. 
£hrldence  admissible  to  prove  fraud  In  conveyance. 

Cited  in  Ferbrache  v.  Martin,  3  Idaho,  573,  32  Pac.  252,  holding  that  where 
fraud  is  alleged  in  transfer  of  personalty  declarations  of  party  to  fraudulent 
transfer  are  admissible;  Weil  v.  Cohn,  4  Pa.  Super.  Ct.  443,  holding  in  ques- 
tions of  fraud  in  consequence  of  conspiracy  declarations  of  any  parties  to  con- 
spiracy admissible  in  evidence;  Day  v.  Stone,  59  Tex.  612,  holding  in  cases  in- 
volving fraudulent  sale  of  land,  evidence  that  parties  made  other  like  convey- 
ences  are  admissible. 

3  AM.  RBP.   541,  KOUNTZ  v.  KENNEDY,   68   PA.    187. 
Effeci;  of  alteration  of  written  Instrument. 

Cited  in  Davis  v.  Eppler,  38  Kan.  629,  16  Pac.  793,  holding  that  material 
alteration  of  note  innocently  made  avoids  note;  James  v.  Tilton,  183  Mass. 
275,  67  N.  E.  326,  holding  innocent  alteration  of  partnership  note  without  harm 
to  maker  insufficient  to  avoid  same;  Evans  v.  Foreman,  60  Mo.  449,  holding 
addition  of  words  ''after  due,  ten  per  cent,"  to  note,  sufficient  to  avoid  note; 
Wallace  v.  Tice,  32  Or.  283,  51  Pac.  733,  holding  innocent  alteration  of  note 
to  make  same  correspond  to  intent  of  parties,  insufficient  to  avoid  note;  Get- 
tysburg Nat  Bank  v.  Chisolm,  169  Pa.  564,  47  A.  S.  R.  929,  32  Atl.  730,  36 
W.  N.  C.  472,  holding  interlineation  of  words  "with  interest  at  six  per  cent,** 
sufficient  to  render  note  void;  Craighead  v.  McLoney,  99  Pa.  211,  39  Phila. 
Leg.  Int.  280,  12  Pittsb.  L.  J.  N.  S.  235,  holding  addition  of  words  "at  eight 
per  cent  interest"  to  note,  sufficient  to  avoid  same  as  to  joint  maker;  McCIure 
V.  Little,  15  Utah,  379,  62  A.  S.  R.  938,  49  Pac.  298,  holding  trust  deed  not 
avoided  by  innocently  placing  after  words  "with  interest"  word  "semiannually* 
in  accordance  with  intent  of  parties. 

Cited  in  reference  notes  in  80  A.  D.  615;  15  A.  R.  375,— -on  effect  of  altera^ 
tion  of  negotiable  instruments. 

Cited  in  notes  in  17  A.  R.  105,  on  right  to  recover  on  altered  bill  or  note  in 
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original  form;  7  A.  R.  669;  48  A.  R.  668,— on  effect  of  alteration  of  negotiable 
instrument;  86  A.  S.  R.  119,  on  effect  upon  rights  of  parties  of  alteration  of 
instrument  which  is  restored  to  its  original  condition;  6  E.  R.  C.  616,  on  al- 
teration of  written  instrument  as  discbarge  from  liability  under  the  contract. 

Limited  in  Shiffer  v.  Hosier,  225  Pa.  552,  24  L.R.A.(N.S.)  1155,  74  Atl.  426, 
17  A.  &  E.  Ann.  Cas.  756,  holding  that  any  material  alteration  of  writing  releases 
non-consenting  party,  no  matter  how  many  other  parties  have  consented. 

Criticized  in  Citizens  Nat.  Bank  v.  Williams,  174  Pa.  66,  35  L.R.A.  464,  34 
Atl.  303,  38  W.  N.  C.  41,  holding  note  altered  by  inserting  words,  not  helped 
by  fact  that  words  were  crossed  out. 

Denied  in  Com.  v.  Carl,  29  Pa.  Co.  Ct.  49,  12  Pa.  Dist.  R.  769,  holding  altera- 
tion of  bond  by  change  of  date,  though  made  innocently,  sufficient  to  avoid  it. 
~  As  against  surety. 

Cited  in  Nickerson  v.  Sweet,  135  Mass.  514,  holding  unauthorized  addition 
of  one  per  cent  interest  innocently  made  insufficient  to  relieve  surety  where 
addition  is  sought  to  be  erased;  Latshaw  v.  Hiltebeitel,  2  Pennyp.  257,  13 
Pittsb.  L.  J.  N.  S.  264,  40  Phila.  Leg.  lu^.  16,  12  W.  N.  C.  334,  holding  correc- 
tion of  error  in  payee's  name  insufficient  to  avoid  note  as  to  surety;  Landis 
V.  Keller,  13  Phila.  501,  34  Phila.  Leg.  Int.  305,  holding  it  no  defence  as  to 
surety,  that  name  of  other  surety  who  had  paid,  had  been  innocently  cut  off. 

Distinguished  in  Fulmer  v.  Seitz,  68  Pa.  237,  8  A.  R.  172,  holding  addition 
of  words  to  note  indicating  that  it  bears  interest,  sufficient  to  avoid  note  as 
to  sureties. 
What  is  a  material  alteration  of  instrnment. 

Cited  in  Light  v.  Killinger,  16  Ind.  App.  102,  59  A.  S.  R.  313,  44  N.  E.  7G0, 
holding  insertion  of  name  of  bank  in  note  not  material  alteration;  Wiseman 
V.  Fleischer,  8  Lane.  L.  Rev.  374,  10  Pa.  Co.  Ct.  300,  23  Lane.  L.  Rev.  89,  6 
Kulp,  273,  holding  interlineation  of  words  "for  indebtedness  incurred  in  man- 
agement of  my  separate  estate,"  etc.,  in  note  with  confession  of  judgment  by 
married  woman,  material  alteration;  Hadley  Falls  Nat.  Bank  v.  Loudenslager, 
2  Pa.  Dist.  R.  664,  holding  addition  at  end  of  note  of  words  "note  of  W.  A. 
Toomey  for  his  own  machine,"  etc.,  immaterial  alteration;  Toledo  Linseed  Oil 
Co.  V.  Universal  F.  Ins.  Co.  17  Phila.  304,  41  Phila.  Leg.  Int.  253,  holding  that 
changing  of  "The  Toledo  Linseed  Oil  Works"  to  "The  Toledo  Linseed  Oil  Com- 
panjr"  in  policy  was  immaterial  alteration. 

Distinguished  in  Hartley  v.  Corby,  150  Pa.  23,  24  Atl.  295,  holding  change 
of  duration  of  term  of  note  to  be  material  alteration. 

»  AM.  REP.  544,  PITTOCK  v.  CNEILL,  63  PA.  253. 
What  words  are  actionable. 

Cited  in  Briggs  v.  Garrett,  131  Pa.  404,  56  A.  R,  274,  2  Atl.  513,  17  W.  N. 
0.  129,  43  Phila.  Leg.  Int.  99  (dissenting  opinion),  on  what  is  libel;  Chase  v. 
Scranton,  4  Walk.  (Pa.)  355,  holding  libel  to  be  publication  which  charges 
person  with  infamous  crime  or  with  matter  rendering  him  ridiculous  in  com- 
munity; Oles  V.  Pittsburgh  Times,  27  Pittsb.  L.  J.  N.  S.  59,  38  W.  N.  C.  461, 
2  Pa.  Super.  Ct.  130,  holding  it  proper  to  leave  to  jury  question  as  to  whether 
charging  old  woman  with  being  witch  was  libel;  Com.  v.  Brown,  1  Pa.  Dist. 
R.  566,  30  W.  N.  C.  320,  holding  that  to  charge  bribery  is  libel;  Moore  v. 
Leader  Pub.  Co.  8  Pa.  Super.  Ct.  152,  42  W.  N.  C.  570,  holding  charging  assault 
on  party  attempting  to  collect  bill,  together  with  charge  of  attempt  to  change 
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identity,  libel  per  se;  Com.  v.  Pascol,  39  Pa.  Super.  Ct.  103,  holding  malice  in- 
ferred from  defamatory  publication;  Wallace  v.  Jameson,  179  Pa.  98,  36  Atl. 
342,  39  W.  N.  C.  387,  27  Pittsb.  L.  J.  N.  S.  251,  holding  imputing  corrupt  ac- 
tion to  attorney  in  profession  actionable  per  se;  Barr  v.  Moore,  87  Pa.  385,  30 
A.  R.  367,  6  W.  N.  C.  273,  holding  charging  person  with  corrupt  acts  as  chair- 
man of  county  committee,  and  with  being  champion  of  prostitute,  etc.,  libel- 
ous per  se;  Collins  v.  Despatch  Pub.  Co.  152  Pa.  187,  34  A.  S.  R.  636,  25  Atl. 
646,  31  W.  N.  C.  316,  23  Pittsb.  L.  J.  N.  S.  247,  holding  unfounded  complaints 
to  department,  requiring  person  to  cease  intimacy  with  well  known  young  wo- 
ma  1,  libel  per  se. 
Question  for  court  or  Jury  as  to  libel  or  slander. 

Cited  in  Donaghue  v.  Gaffey,  54  Conn.  258,  7  Atl.  552,  holding  that  court 
shall  determine  question  as  to  libel  or  no  libel;  Young  v.  Geiskc,  21  J..anc.  L. 
Rev.  33,  holding  that  if  words  can  be  libelous,  it  is  for  jury  to  say  whether 
they  are;  Norton  v.  Livingston,  64  Vt.  473,  24  Atl.  247;  Goebeler  v.  Wilhclm, 
17  Pa.  Super.  Ct.  432, — holding  it  to  be  for  jury  to  say  whether  meaning  as- 
cribed to  words  by  innuendo  is  pro]^r  where  both  defamatory  and  innocent 
meaning  may  be  ascribed;  Thibault  v.  Sessions,  101  Mich.  279,  59  N.  W.  624, 
holding  constitutional  provision  that  in  libel,  jury  shall  judge  both  law  and 
fact,  insufficient  to  deprive  judge  of  right  to  pass  on  admissibility  of  evidence; 
Binder  v.  Pottstown  Daily  News  Pub.  Co.  33  Pa.  Super.  Ct.  411,  holding  court 
bound  to  instruct  jury  that  words  are  libelous  if  innuendoes  arc  true;  Good  v. 
Grit  Pub.  Co.  36  Pa.  Super.  Ct.  238,  holding  it  is  province  of  court  to  construe 
exceptions  and  determine  what  charges  of  misconduct  a  newspaper  report  im- 
ports; Prussing  v.  Jackson,  85  111.  App.  324;  Young  v.  Clegg,  93  Ind.  371; 
Bourreseau  v.  Detroit  Evening  Journal  Co.  63  Mich.  425,  6  A.  S.  R.  320,  30 
N.  W.  376;  Smith  v.  Stewart,  41  Minn.  7,  42  N.  W.  595;  Woodruff  v.  Brad- 
street  Co.  116  N.  Y.  217,  5  L.R.A.  555,  22  N.  R  354;  Woolley  v.  Plaindealer 
Pub.  Co.  47  Or.  619,  5  L.R.A.(N.S.)  498,  84  Pac.  473;  Dowie  v.  Priddlc,  21« 
111.  553,  75  N.  E.  243,  3  A.  &  E.  Ann.  Cas.  526,— holding  that  court  may  in- 
struct jury  that  words  are  libelous  where  they  are  unambiguous  and  inca- 
pable of  innocent  meaning. 

Cited  in  note  in  9  E.  R.  C.  129,  on  province  of  court  and  jury  in  determining 
whether  publication  capable  of  meaning  ascribed  to  it  by  innuendo. 

What  communications  are  privileged. 

Cited  in  Conroy  v.  Pittsburgh  Times,  139  Pa.  334,  23  A.  S.  R.  188,  11  L.R.A. 
725,  21  Atl.  154,  27  W.  N.  C.  239,  48  Phila.  Leg.  Int.  88,  21  Pittsb.  L.  J.  N. 
S.  241,  holding  in  charging  indictable  offense,  party  must  prove  facts  to  sup< 
port  privilege;  Stewart  v.  Press  Co.  43  Phila.  Leg.  Int.  36,  1  Pa.  Co.  Ct.  247, 
holding  expressions  in  excess  of  what  occasion  warrants,  insufficient  to  take 
away  privilege,  but  are  evidence  of  malice;  Com.  v.  Costello,  1  Pa.  Dist.  R. 
745,  holding  no  privilege  to  attach  to  publication  of  portion  of  testimony  iu 
divorce  case,  with  accompanying  comments  and  glaring  head  lines;  Com.  v. 
Willard,  9  W.  N.  C.  524,  holding  it  to  be  no  defense  to  publisher  that  local 
editor  inserted  libel  without  his  knowledge;  Ilsley  v.  Sentinel  Co.  133  Wis. 
?.0,  126  A.  S.  R.  928,  113  N.  W.  425,  holding  publication  of  pleadings  to  which 
attention  of  ro  judicial  oflScer  has  been  called  not  privileged  communication; 
Atkinson  v.  Detroit  Free  Press  Co.  46  Mich.  341,  9  N.  W.  501  (dissenting  opin- 
ion), on  proof  of  malice  in  case  of  privileged  communication. 
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3  AM.  REP.  540,  PENNSYLVANIA  Sk  O.  CANAIi  CO.  v.  GRAHAM,   63 

PA.  200. 
Riffbt  to  r<!oover  special  damages. 

Cited  in  Evansville  &  T.  H.  R.  Co.  v.  Holcoinb,  9  Ind.  App.  198,  36  N.  E.  39, 
upholding  recovery  of  damages  for  medical  attendance  in  case  of  serious  bruises, 
etc.,  whether  specially  pleaded  or  not;  Knowles  v.  Pennsylvania  R.  Co.  175 
Pa.  623,  34  Atl.  974,  38  W.  N.  C.  303,  holding  that  plaintiff  miglit  recover  spe- 
cial damages  resulting  from  circuitous  route  made  necessary  by  railroad's  ob- 
struction of  highway;  Stanfield  v.  Phillips,  32  Phila.  Leg.  Int.  249  (dissenting 
opinion),  on  recovery  of  special  damage. 

Cited  in  reference  notes  in  47  A.  D.  478,  on  liability  for  consequential  injury 
from  exercise  of  power  of  eminent  domain;   98  A.  D.  234,  on  what  compensa- 
tory damages  for  personal  injury  should  include;    49   A.  D.  538,  on  measure 
of  damages  against  carrier  for  injury  to  passenger. 
Recovery  for  pain  and  saffering. 

Cited  in  note  in  12  L.R.A.  698,  on  pain  and  suffering  as  element  of  damages 
for  personal  injury. 
Recovery  for  mental  suffering. 

Cited  in  McKinley  v.  Chicago  k  N.  W.  R.  Co.  44  Iowa,  314,  24  A.  R.  748, 
upholding  recovery  for  mental  anguish  resulting  from  assault  and  ejection 
from  passenger  car  for  ladies;  Linn  v.  Duquesne,  204  Pa.  551,  93  A.  S.  R. 
800,  54  Atl.  341,  denying  right  to  recover  for  mental  suffering  caused  by  regret 
after  accident;  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.R.A.  77,  41  C.  C.  A.  22, 
100  Fed.  738;  Breen  v.  St  Louis  Transit  Co.  182  Mo.  App.  479,  77  S.  W.  78; 
Quigley  v.  Central  P.  R.  Co.  11  Nev.  350,  21  A.  R.  757;  Scott  Twp.  v.  Mont- 
gomery, 95  Pa.  444,  9  W.  N.  C.  389;  District  of  Columbia  v.  Woodbury,  136 
U.  S.  450,  34  L.  ed.  472,  10  Sup.  Ct.  Rep.  990,— upholding  recovery  for  mental 
suffering  where  both  physical  and  mental  suffering  is  caused;  Pegram  v.  Stortz, 
31  W.  Va.  220,  6  S.  £.  485,  on  mental  suffering  as  actual  damages;  Fay  v. 
Parker,  53  N.  H.  342,  16  A.  R.  270,  on  mental  suffering  as  general  damage. 

Cited  in  note  in  7  A.  S.  R.  536,  on  mental  anguish  as  element  of  damages. 
Duty  to  care  for  public  ways  —Bridges. 

Cited  in  Hellyer  v.  Trenton  City  Bridge  Co.  133  Fed.  843,  holding  bridge 
company,  in  absence  of  negligence  not  liable  for  defect  in  bridge  regardless  of 
notice;  Raphe  Twp.  v.  Moore,  68  Pa.  404,  holding  duty  of  repairing  bridge 
across  stream  separating  two  towns  to  be  joint  duty  of  townships;  AUentown 
V.  Kramer,  73  Pa.  406,  1  Legal  Chron.  218,  30  Phila.  Leg.  Int.  226,  holding  city 
liable  for  faulty  construction  of  bridge;  Oil  City  Petroleum  Bridge  Co.  v. 
.Jackson,  114  Pa.  321,  6  Atl.  128,  18  W.  N.  C.  407,  43  Phila.  Leg.  Int.  619,  17 
Pittsb.  L.  J.  N.  S.  105,-^enying  bridge  company's  liability  for  death  of  child 
caused  by  his  walking  on  gas  pipe  outside  of  traek. 

Cited  in  notes  in  10  L.R.A.  653,  on  duty  to  care  for  public  bridges;  61  LJt.A. 
865,  on  bridges  as  adjuncts  to  canal. 
—  Highways. 

Cited  in  Mullen  v.  Philadelphia  Traction  Co.  19  Phila.  441,  44  Phila.  Leg. 
Int.  398,  4  Pa.  Co.  Ct.  164,  20  W.  N.  C.  203,  holding  lessee  of  railroad  assumes 
duty  of  repairing  highway  imposed  upon  lessor;  Lancaster  Ave.  Improv.  Co. 
v.  Rhoads,  116  Pa.  377,  2  A.  S.  R.  608,  9  Atl.  852,  19  W.  N.  C.  453,  455,  44  Phila. 
Leg.  Int.  30t,  18  Pittsb.  L.  J.  N.  S.  14   (affirming  17  W.  N.  C.  125),  holding 
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that  turnpike  company  repairing  road  must  guard  that  part  retained  for  public 
use;  Pittsburgh  ft  L.  E.  R.  Co.  v.  Jones,  111  Pa.  204,  66  A.  R.  260,  2  AtL  410, 
17  W.  N.  C.  62,  43  Phila.  Leg.  Int.  271,  16  i^ittsb.  L.  J.  N.  S.  277,  on  recovery 
of  damages  iof  injuries  to  highway;  Philadelphia  ex  rel.  0*Rourke  v.  Bowman, 
166  Pa.  393,  31  Atl.  142,  36  W,  N.  C.  138;  Philadelphia  use  of  Nestor  v.  Spring 
Garden  Farmers'  Market  Co.  161  Pa.  622,  29  Atl.  286, — upholding  right  of 
abutting  owner  to  set  up,  as  defense  to  suit  for  original  cost  of  paving  street, 
that  railroad  is  bound  to  stand  cost. 

Cited  in  reference  note  in  62  A.  D.  93,  on  liability  of  proprietors  of  public 
highways  for  defects. 

Cited  in  note  in  66  L.R.A.  135,  on  liability  for  acts  of  independent  contractor 
for  injuries  resulting  from  nonperformance  of  absolute  duties  imposed  on  gran- 
tees of  special  privileges  in  respect  to  highways. 
—  Rivers. 

Cited  in  Brown  v.  Susquehanna  Boom  Co.  109  Pa.  57,  68  A.  R.  708,  1  Atl. 
156,  17  W.  N.  C.  99,  43  Phila.  Leg.  Int.  17,  16  Pittsb.  L.  J.  N.  S.  131,  holding 
boom  company  liable  for  loss  of  logs  caused  by  insufficiency  of  boom. 
Violation  of  statutory  daty  as  negligence. 

Cited  in  Drain  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  10  Mo.  App.  531,  holding  fail- 
ure to  perform  duty  enjoined  by  statute  or  ordinance  negligence  as  matter  of 
law. 

Cited  in  reference  notes  in  49  A.  D.  586,  on  liability  of  corporation  for  im- 
proper acts  or  neglect  of  duty;  61  A.  D.  515;  90  A.  D.  56,  57,— on  liability  of 
railroad  company  for  violation  of  statute  as  to  maintaining  structure. 

Cited  iu  note  in  1  L.R.A.  718,  on  statutory  duties  and  liabilities  of  boom 
companies. 

3  AM.  KBP.  555,  NEIFF  v.  HORNEIR,   63  PA.  327. 
Alteration  of  written  instruments. 

Cited  in  Weaver  v.  Painter,  2  Sadler  (Pa.)  396,  3  Atl.  839,  on  alteration  of 
written  instruments. 

Cited  in  reference  note  in  35  A.  S.  R.  902,  on  release  ,of  surety. 

Cited  in  notes  in  10  A.  D.  271,  on  defining  material  alteration  of  instrument; 
17  A.  .R.  99,  on  effect  of  altering  negotiable  instrument  before  issuance;  86 
A.  S.  R.  83,  on  unauthorized  alteration  of  written  instruments;  86  A.  S.  R. 
107,  on  alterations  by  co-obligor;  86  A.  S.  R.  104,  on  effect  of  alteration  of 
written  instrument  by  stranger;  86  A.  S.  R.  130,  on  presumption  as  to  time 
of  apparent  alteration  of  instrument. 

—  Of  deeds. 

Cited  in  Pace  v.  Yost,  10  Kulp,  638,  holding  erasure  of  grantee's  name  and 
substitution  of  another  in  deed  in  escrow  of  which  grantor  and  grantee  are 
ignorant  gives  new  grantee  no  title;  Robertson  v.  Hay,  91  Pa.  242,  7  W.  N.  C. 
546,  holding  alteration  of  deed  by  third  person  insufficient  to  avoid  deed;  Flit- 
craft  V.  Commonwealth  Title  Ins.  &  T.  Co.  211  Pa.  114,  60  Atl.  557,  holding 
erasure  of  word  "trustee"  in  deed  sufficient  to  avoid  deed. 

—  Of  bonds. 

Cited  in  Western  Bldg.  k  L.  Asso.  v.  Fitzmaurice,  7  Mo.  App.  283,  holding 
insertion  in  bond  of  words  "are  held  firmly  bound"  insufficient  to  avoid  same, 
when  words  used  are  sufficient  to  express  obligation. 
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Denied  in  Com.  v.  Carl,  29  Pa.  Co.  Ct.  49,  12  Pa.  DiBt.  R.  759,  holding  altera- 
tion of  bond  bj  chan|^  of  date,  innocently  made,  sufficient  to  avoid  it. 
—  Of  notes. 

Cited  in  Glover  v.  Robbing,  49  Ala.  219,  20  A.  R.  272,  holding  addition  of 
words  *'with  interest  at  four  per  cent''  to  note  sufficient  to  avoid  it;  Sheley  v. 
Sampson,  5  Kan.  App.  465,  46  Pac  994,  holding  that  change  of  "from  maturity" 
to  ''from  date"  avoids  note;  Davis  v.  Eppler,  38  Kan.  629,  16  Pac.  793,  holding 
that  material  alteration  of  note  innocently  made  avoids  note;  Greenfield  Sav. 
Bank  v.  Stowell,  123  Mass.  196,  25  A.  R.  67,  holding  increase  of  amount  of 
note  sufficient  alteration  to  avoid  it;  Girdner  v.  Gibbons,  91  Mo.  App.  412, 
holding  erasure  of  name  of  witness  to  note  material  alteration;  Evans  v.  Fore- 
man, 60  Mo.  449,  holding  addition  of  words  "after  due,  ten  per  cent,"  to  note 
sufficient  to  avoid  note;  First  Nat.  Bank  v.  Fricke,  76  Mo.  178,  42  A.  R.  397, 
holding  addition  of  "PresMt."  after  name  in  note  sufficient  alteration  to  avoid 
note;  Davis  v.  Henry,  13  Neb.  497,  14  N.  W.  623,  holding  addition  of  "7"  to 
note  material  alteration  avoiding  note;  Fisher  v.  King,  153  Pa.  3,  25  Atl.  1020, 
31  W.  N.  C.  615,  holding  that  note  will  not  be  avoided  because  party  attempting 
to  indorse  wrote  name  as  witness;  Gettysburg  Nat.  Bank  v.  Chisolm,  169  Pa. 
564,  47  A.  S.  R.  929,  32  Atl.  730,  36  W.  N.  C.  472,  holding  interlineation  of 
words,  "with  interest  at  six  per  cent,"  sufficient  to  avoid  note;  Landis  v. 
Keller,  13  Phila.  501,  34  Phila.  Leg.  Int.  186,  holding  it  no  defense  as  to 
surety,  that  name  of  other  surety  who  had  paid,  had  been  innocently  cut  off; 
Kepperling's  Estate,  21  Lane  L.  Rev.  46,  holding  striking  out  of  words  "we  or 
either  of  us"  and  insertion  of  "I"  in  printed  form  of  note  insufficient  to  render 
note  void;  Evans  v.  Thomas,  14  Luzerne  Leg.  Reg.  304,  holding  onus  of  proof 
as  to  alterations  in  material  part  of  note  upon  party  alleging  that  it  was  law- 
fully made;  Batchelder  v.  White,  80  Va.  103,  holding  raising  amount  of  note 
without  indorser's  knowledge  avoids  note  as  to  him. 

Cited  in  reference  note  in  67  A.  D.  462,  on  effect  of  material  alteration  of  note. 

Cited  in  notes  in  17  A.  R.  103,  on  material  alterations  in  bills  and  notes; 
17  A.  R.  106,  on  burden  of  proof  as  to  alterations  in  bills  and  notes;  3  L.R.A. 
726,  on  effect  of  consent  to  alteration  of  note;  36  L.R.A.  470,  on  filling  spaces 
in  note  as  affecting  bona  fide  holders. 

Distinguished  in  Hewitt  v.  Hughes,  39  Pittsb.  L.  J.  (N.S.)  344,  holding 
that  alteration  of  note  must  be  apparent  to  exclude  it  from  being  offered  in 
ovidence;  Fulmer  v.  Seitz,  68  Pa.  237,  8  A.  R.  172,  holding  addition  of  words 
to  note  indicating  that  it  bears  interest  sufficient  to  avoid  note  as  to  suretiels; 
Hartley  v.  Corboy,  150  Pa.  23,  24  Atl.  296,  holding  change  of  duration  of 
term  of  note  to  be  material  alteration. 

3  AM.  RBP.  558,  ZEISWEISS  ▼.  JAMES,  63  PA.  465. 
Charitable  trust. 

Cited  in  Klumpert  v.  Vrieland,  142  Iowa,  434,  121  N.  W.  34,  holding  that 
equity  will  give  effect  to  charitable  bequests  for  benefit  of  poor  of  designated 
city  or  locality;  Barker  v.  Clarke  Institution  for  Deaf  Mutes,  110  Mass.  88. 
upholding  right  of  charitable  corporation  to  take  whole  of  residue  of  property 
devised  to  trustees  paid  to  it  when  sum  reached  stated  amount;  McEl wain's 
Estate,  11  Lane.  L.  Rev.  193,  denying  validity  of  trust  created  for  purpose  of 
care  of  graves,  which  inakes  no  provision  for  execution  thereof  in  case  of 
trustee's  death  or  refusal  to  act;   Lawrence  County  v.  Leonard,  83  Pa.  200,  4 
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VV.  N.  C.  121,  upholding  tn]3t  for  benefit  of  poor  in  which  county  is  made 
trustee;  Re  John,  30  Or.  494,  36  L.R.A.  242,  47  Pac.  341,  upholding  trust  for 
maintenance  of  free  public  schools;  Re  Kramph,  25  Lane.  L.  Rev.  297,  26 
Lane.  L.  Rev.  153,  holding  devise  to  endow  school  to  teach  '^doctrines  of  the 
New  Jerusalem  as  laid  down  in  writings  of  Hon.  Emanuel  Swedenborg**  void  as 
against  public  policy. 

Cited  in  reference  note  in  1  A.  S.  R.  416,  on  validity  of  devises  and  bequests 
to  charitable  uses. 

Cited  in  notes  in  9  A.  D.  579,  on  what  are  charitable  uses;  9  A.  D.  585,  on 
doctrine  of  charitable  uses  in  United  States;  17  A.  D.  648,  on  validity  of 
charitable  bequests;  80  A.  D.  286,  on  validity  of  charitable  gift  definite  in 
subject  and  purpose;  5  L.R.A.  37,  on  presumption  of  public  charitable  use; 
5  L.R.A.  41,  on  effect  of  uncertainty  of  beneficiaries  in  charitable  trusts;  32 
L.R.A.  630,  on  power  of  unincorporated  charity  to  take  gift  as  trustee;  14 
L.R.A.  (N.S.)  72,  on  necessary  accordance  with  law  and  public  policy  in  general 
bequest  for  charity  or  religion  essential  to  enforcement;  14  L.RA.(N.S.)  110. 
on  absence  or  incapacity  of  trustee  as  affecting  enforcement  of  general  bequest 
for  charity  or  religion;  14  L.R.A.(N.S.)  117,  on  necessary  certainty  as  to  bene- 
ficiaries of  bequest  for  charity  or  religion;  14  L.R.A.(N.S.)  134,  on  authority 
of  trustee  to  select  beneficiaries  under  will  making  general  bequest  for  charity 
or  religion;  14  L.R.A. (N.S.)  142,  on  corporations  as  beneficiaries  in  bequest  for 
charity  or  religion;  5  E.  R.  C.  578,  on  validity  of  bequest  in  trust  for  charit- 
able purposes. 

—  For  library  containing  atheistic  works. 

Cited  in  Manners  v.  Philadelphia  Library  Co.  93  Pa.  105,  39  A.  R.  741, 
8  W.  N.  C.  226,  37  Phila.  Leg.  Int.  116,  upholding  trust  for  library  though 
books  are  directed  to  be  published  which  are  averred  to  be  atheistic. 

Cited  in  note  in  22  L.R.A.  354,  on  Christianity  as  part  of  common  law. 

—  Power  created  by  will. 

Cited  in  Dunn's  Estate,  13  Phila.  395,  37  Phila.  Leg.  Int.  485;  Children's 
Hospital's  Appeal,  10  W.  N.  C.  313, — ^holding  that  when  discretion  as  to  applicii- 
tion  of  fund  for  charitable  purposes  is  vested  in  executors,  who  die  pending; 
prior  life  estate  power  is  dead;  Kinike's  Estate,  30  W.  N.  C.  22,  on  power  of 
executor  to  make  gifts  to  charitable  corporations  as  directed  in  will. 
Gift  to  party  Incapable  of  taking. 

Cited  in  Daly's  Estate,  208  Pa.  58,  57  Atl.  180,  34  Pittsb.  L.  J.  N.  S.  1,  on 
gift  to  party  incapable  of  taking.  • 

Necessity  that  grantee  be  named  In  deed. 

Cited  in  Kelley  v.  Bourne,  15  Or.  476,  16  Pac.  40,  holding  that  there  must 
be  grantee  named  in  deed. 
Power  to  authorize  Bible  reading  In  schools. 

Cited  in  Stevenson  v.  Hanyon,  9  Kulp,  250,  7  Pa.  Dis.  R.  586,  4  Lack.  L.  News. 
215;  Hart  v.  School  Dist.  2  Chester  Co.  Rep.  521, — upholding  power  of  school 
directors  to  provide  for  reading  of  Bible  in  public  schools. 

3  AM.  RKP.  565,  TAYLOR  v.  TAYLOR,  63  PA.  481. 
Estate  created  by  deed  or  wlH. 

Cited  in  Volgtly  Estate,  29  Pittsb.  L.  J.  N.  S.  30,  holding  rule  in  Shelley's 
case  inapplicable  to  devise  to  one  during  natural  life  and  upon  death  to  sttrviTing 
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issue  and  their  heirs  with  remainder  over  in  case  issue  failed;  Thompson  v. 
Ward,  12  W.  N.  C.  566,  on  construction  of  devises  under  rule  in  Shelley's  case 
Cited  in  notes  in  70  A.  D.  115,  on  estates  tail  being  embraced  in  Pennsyl- 
vania act  of  1833;  26  A.  D.  726,  on  destruction  of  executory  devises  by  common 
recoveries;  7  A.  S.  R.  432,  as  to  how  estates  tail  may  be  barred;  11  A.  S.  R. 
99,  on  devises  and  bequests  as  creating  life  estates;  2  L.R.A.  459,  29  L.R.A. 
(N.S.)  1075,  1077,  1107,  1121,  1167,  on  the  rule  in  Shelley's  case;  11  L.R.A. 
87,  on  when  suspension  of  absolute  ownership  of  estate  is  too  remote. 

—  EUTect  of  using  word  "heirs." 

Cited  in  McGregor  v.  Davidson,  14  Pa.  Super.  Ct.  230,  holding  devise  of  land 
to  son  during  natural  life  and  then  to  his  legal  heirs  sufficient  to  give  devisee 
fee  simple;  McMasters  v.  Shellito,  14  Pa.  Super.  Ct.  303,  holding  that  devise 
to  one  for  life,  property  to  descend  to  daughters  "for  want  of  heirs  male,"  creates 
alternative  limitation  not  remainder;  Fahmey  v.  Holsinger,  65  Pa.  388,  hold- 
ing that  "heirs"  in  devise  providing  that  if  daughter  die  without  heirs,  her 
part  shall  fall  to  another,  meant  issue;  Robins  v.  Quinliven,  79  Pa.  333,  holding 
that  under  devise  to  daughter  for  life  and  after  death  to  her  issue  and  heirs 
forever,  daughter  took  life  estate;  Philadelphia  Trust,  S.  D.  &  Ins.  Co.  Appeal, 
93  Pa.  209,  9  W.  N.  C.  289,  37  Phila.  Leg.  Int.  262,  holding  devise  to  party 
with  remainder  limited  to  heirs  of  body  to  create  estate  tailj  Eichelberger's 
Estate,  136  Pa.  160,  19  Atl.  1006,  21  Pittsb.  L.  J.  N.  S.  71,  47  Phila.  Leg.  Int. 
404,  26  W.  N.  C.  209,  holding  that  under'  devise  bequeathing  money  to  son,  with 
direction  that  interest  be  paid  to  son  annually  during  life,  and  upon  death  with- 
out heirs  of  body,  same  to  revert  to  others,  son  was  only  entitled  to  income  for 
life;  Ralston  v.  Truesdell,  178  Pa.  429,  35  Atl.  813,  holding  under  devise  to 
granddaughter  for  life  and  to  heirs  of  body,  but  to  be  sold  in  case  of  her  death 
without  children,  granddaughter  took  estate  tail,  but  upon  death  without  issue, 
it  was  reduced  to  life  estate;  Seibert  v.  Wise,  70  Pa.  147,  on  construction  of 
word  "heirs"  as  children;  Cohran  v.  Cochran,  127  Pa.  486,  17  Atl.  981;  Titzell  v. 
Cochran,  7  Sadler  (Pa.)  16,  10  Atl.  9,— on  meaning  of  "lawful  heirs." 

Distinguished  in  Boyd  v.  Reid,  1  Chester  Co.  Rep.  93,  holding  that  devise 
to  son  and  after  him  his  oldest  son  and  if  no  son  to  oldest  daughter  and  their 
lieirs,  gives  son  estate  tail. 

—  Word  "Issue." 

Cited  in  Gaboury  v.  McGovern,  74  Ga.  133,  holding  that  under  devise  to 
daughter  and  lawful  issue  for  enjoyment  for  life,  provision  being  made  in  case 
daughter  die  without  children  or  issue  thereof,  lawful  issue  are  words  of 
purchase;  Arnold  v.  Alden,  173  111.  229,  50  N.  E.  704,  holding  where  devise  gives 
issue  share  of  deceased  parent,  issue  means  children;  Moore  v.  Gary,  149  Ind. 
51,  48  N.  E.  630,  holding  under  devise  in  fee  to  party  with  devise  over  in  case 
of  death  without  issue,  reference  is  made  to  failure  of  issue  during  testator's 
lifetime  in  absence  of  clear  intent  to  contrary;  Harrison  v.  McAdam,  38  Misc. 
18,  76  N.  Y.  Supp.  70],  holding  that  word  issue  in  will  may  be  restricted  by 
special  circumstances;  Palmer  v.  Horn,  84  N.  Y.  516,  holding  under  devise  of 
property  to  be  divided  into  as  many  shares  as  lawful  issue  of  nephew  and 
to  apply  income  to  said  children  respectively  issue  did  not  include  grandchildren: 
Knowles's  Estate,  12  Pa.  Dist.  R.  631,  holding  word  "issue"  when  used  in  deed 
to  be  word  of  purchase,  not  limitation;  Wood's  Estate,  24  Pittsb.  L.  J.  N.  S.  432, 
holding  word  "issue"  used  in  gift  in  trust  to  daughters  and  upon  their  decease 
before  donor,  to  their  issue,  used  as  term  of  purchase;  Hickman  v.  Blackmore, 
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6  Leg.  Legal  Gaz.  18,  31  Phila.  Leg.  Int.  292,  holding  phrase  "dying  without  is- 
sue" to  mean  indefinite  failure  of  issue;  Morgan  v.  Quinleven,  33  Phila.  Leg.  Int. 
109,  holding  under  devise  for  the  life  with  remainder  to  issue  as  tenants  in  com- 
mon with  limitation  to  heirs  general  of  issue,  issue  take  as  purchasers  in  fee; 
Kleppner  v.  Laverty,  70  Pa.  70,  holding  that  imder  devise  to  daughter  for 
life  upon  death,  to  her  lawful  issue,  with  devise  over  in  case  of  failure  of  issue, 
daughter  took  estate  tail;  Ogden's  Appeal,  70  Pa.  601,  29  Phila.  Leg.  Int.  165, 
holding  devise  to  lawful  issue  of  first  taker,  prima  facie  limitation  to  heirs  of 
body  vesting  fee  tail  estate;  Parkhurst  v.  Harrower,  142  Pa.  432,  24  A.  S.  R. 
507,  21  Atl.  826,  holding  that  under  devise  for  life  remainder  in  fee  to  issue, 
but  on  failure  of  issue,  property  to  vest  in  fee  in  other  heirs,  son  takes  life 
estate;  Hope  v.  Rusha,  88  Pa.  127,  holding  that  under  devise  to  son  absolutely 
providing  for  survivors  taking  in  case  son  died  without  issue,  son  took  estate 
tail,  with  contingent  remainder  in  brothers;  Nes  v.  Ramsay,  155  Pa.  628,  26 
Atl.  770,  holding  under  devise  to  grandson  for  life  and  after  decease  to  issue 
upon  failure  of  which,  remainder  over,  grandson  only  took  life  estate;  O'Rourke 
V.  Sherwin,  156  Pa.  286,  27  Atl.  43,  33  W.  N.  C.  38,  holding  under  devise  to 
children  as  tenants  in  common  for  their  natural  lives,  with  remainder  in  fee 
to  issue  of  them,  children  took  life  estate;  Stoner  v.  Wunderlich,  198  Pa.  158,  47 
Atl.  945,  holding  that  imder  devise  to  son  providing  that  upon  death  without 
issue  property  should  go  to  widow  for  life,  son  takes  fee,  determinable  upon 
death  without  issue;  Oliver's  Estate,  199  Pa.  509,  49  Atl.  215,  holding  that 
under  devise  of  property  to  four  persons,  providing  if  any  die  before  division, 
leaving  issue,  they  to  take  parent's  legacy,  estate  of  deceased  devisee  without 
issue  goes  to  other  devisees;  Beckley  v.  Riegert,  212  Pa.  91,  61  Atl.  641,  holding 
that  under  devise  to  son  for  life  providing  that  other  parties  take  upon  son's 
death  without  issue,  otherwise  to  him  and  his  heirs  forever,  son  took  life  estate; 
Qanmiell  v.  Ernst,  19  R.  I.  292,  33  Atl.  222,  holding  that  under  devise  of  property 
in  trust  to  daughters  and  in  case  of  decease  of  daughter  leaving  issue,  such  issue 
to  take  mother's  share,  children  of  daughters  and  their  heirs  are  sole  beneficiaries; 
Middleswarth  v.  Blackmore,  74  Pa.  414;  Reinoehl  v.  Shirk,  119  Pa.  108,  12 
Atl.  806,  18  Pittsb.  L.  J.  N.  S.  433,  21  W.  N.  C.  127,  45  Phila.  Leg.  207;  Hack- 
ney V.  Tracy,  137  Pa.  53,  20  Atl.  560,  26  W.  N.  C.  464,  21  Pittsb.  L.  J.  N.  S. 
196,  47  Phila.  Leg.  Int.  515;  Morrison  v.  Truby,  145  Pa.  540,  22  AtL  972,  29 
W.  N.  C.  93,  22  Pittsb.  L.  J.  N.  S.  146;  Ingersoll's  Appeal,  86  Pa.  240,  35 
Phila.  Leg.  Int.  201,  6  W.  N.  C.  125, — holding  ordinary  construction  of  phrase 
"without  issue,"  in  devise  to  be  that  of  indefinite  failure  of  issue;  Nice's  Estate, 
227  Pa.  75,  75  Atl.  1025,  holding  "issue"  interpreted  "children"  where  testat<  r 
uses  the  words  "parent"  and  "issue"  as  correlatives;  Harrison's  Estate,  18  W. 
N.  C.  481;  Chandler  v.  Woelpper,  23  W.  N.  C.  469,  6  Pa.  Co.  Ct.  179,  45 
Phila.  Leg.  Int.  486;  Peirce's  Appeal,  34  Phila.  Leg.  Int.  206;  Everitt's  Estate, 
195  Pa.  450,  46  Atl.  1;  Stouch  v.  Zeigler,  196  Pa.  489,  46  Atl.  486;  Bacon's 
Estate,  202  Pa.  535,  52  Atl.  135;  Boyd's  Appeal,  3  Walk.  (Pa.)  473,— on 
meaning  of  word  issue  in  devise;  Galbraith  v.  Swisher,  19  Lane  L.  Rev.  105, 
on  meaning  of  phrase  "die  without  leaving  issue;"  Buchanan's  Appeal,  3  Pittsb. 
534,  20  Pittsb.  L.  J.  145,  on  construction  of  devise  over  in  case  devisee  die  with- 
out leaving  issue;  Grimes  v.  Shirk,  169  Pa.  74,  32  Atl.  113,  12  Lane.  L.  Rev. 
228,  on  meaning  of  phrase  "die  without  leaving  issue." 
Cited  in  note  in  11  L.R.A.  305,  on  meaning  of  "issue"  in  wiU. 
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—  Word  "children." 

Cited  in  Crandell  v.  Barker,  8  N.  D.  263,  78  N.  W.  347,  holding  wora  "chil- 
dren" to  be  word  of  purchase;  Greenawalt  v.  Greenawalt,  71  Pa.  483,  holding 
that  under  devise  to  party  providing  if  he  leave  children  devise  shall  be  to  his 
heirs,  assigns,  etc.,  but  with  limitation  over  if  there  are  no  children,  party 
takes  fee  subject  to  executory  devise;  Hill  v.  Hill,  74  Pa.  173,  15  A.  R. 
545,  holding  that  under  devise  to  daughter  providing  that  if  she  leave  no 
issue  or  child  her  share  shall  go  back  to  estate,  daughter  did  not  take  estate 
tail;  Oyster  v.  Oyster,  106  Pa.  538,  45  A.  R.  388,  13  Pittsb.  L.  J.  N.  S.  346, 
39  Phila.  Leg.  Int.  459,  holding  word  "children"  used  in  devise  to  be  word  of 
purchase;  Williams's  Appeal,  83  Pa,  377,  4  W.  N.  C.  189,  34  Phila.  Leg.  Int. 
257,  on  use  of  words  "child"  or  "children"  as  words  of  purchase.  • 

3  A»I.  REP.   57S,  MATS  v.  MANUFACTURERS*  NAT.  BANK,   64  PA. 

74. 
Jurisdiction  of  state  courts  of  action  by  assignee  In  bankruptcy. 

Cited  in  Claflin  v.  Houseman,  93  U.  S.  130,  23  L.  ed.  833,  holding  concurrent, 
State  Court's  Jurisdiction  with  that  of  United  States  in  actions  by  assignee 
in  bnnkruptcy;  Tinker  v.  Van  Dyke,  1  Flipp.  521,  Fed.  Cas.  No.  14,058,  holding 
provision  of  bankrupt  law  empowering  assignee  to  sue  for  unlawful  preferences 
paid  to  particular  creditors,  not  penal  so  as  to  be  unenforceable  in  state  court; 
Kison  V.  Powell,  28  Ark.  427,  affirming  right  of  assignee  of  bankrupt  to  bring 
action  to  set  aside  fraudulent  conveyance  in  State  court;  Isett  v.  Stuart, 
SO  111.  404,  22  A.  R.  194,  sustaining  state  court's  jurisdiction  to  set  aside  fraudu- 
lent conveyance  at  suit  by  assignee  in  bankruptcy;  Jordan  v.  Downey,  40  Md. 
401.  upholding  assignee's  right  to  sue  in  state  court  for  enforcement  of  rights 
vested  in  him  by  bankruptcy  act;  Johnson  v.  Helmstaedter,  30  N.  J.  Eq.  124, 
sustaining  assignee's  right  to  sue  in  state  courts  to  recover  property  conveyed 
by  bankrupt  in  fraud  of  creditors;  Cook  v.  Whipple,  65  N.  Y.  150,  14  A.  R. 
202,  sustaining  state  court's  jurisdiction  in  actions  by  assignee  in  bankruptcy 
to  recover  estate  of  bai^krupt. 

Criticised  in  Brigham  v.  Claflin,  31  Wis.  607,  11  A.  R.  623,  questioning  state 
court's  jurisdiction  in  any  action  brought  by  assignee  in  bankruptcy. 

Disapproved  in  Sherwood  v.  Bums,  58  Ind.  502,  denying  state  court's  juris- 
diction of  subject  matter  of  action  by  assignee  to  recover  claims  of  over  five 
hundred  dollars. 

Liability  of  debtor  for  payments  made  to  bankrupt  after  appointment  of 
assignee. 

Cited  in  Babbitt  *  v.  Burgess,  2  Dill.  169,  Fed.  Cas.  No.  693,  holding  debtor 
liable   to   assignee   for    payments   made   to  bankrupt   after   commencement   of 
bankruptcy  proceedings. 
Property  rights  of  assignee  In  bankruptcy. 

Cited  in  Taylor  v.  Irwin,  20  Fed.  615,  declaring  assignee's  title  to  all  prop- 
erly of  bankrupt  at  tlie  time  of  filing  petition. 
—  In  legacy.  * 

Cited  in  Beecher  v.  Gillespie,  6  Ben.  356,  Fed.  Cas.  No.  1,224,  holding  legacy,  an 
expectant  estate  vested  in  bankrupt  to  pass  immediately  to  his  assignee. 
^In  attacliable  property. 

Cited  in  Miller  ▼•   O'Brien,   9   Blatchf.  270,   Fed.  Cas.   No.   9,586,  holding 
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attachment  dissolved  by  bankruptcy,  vesting  title  in  assignee  as  of  time  of 
commencing  bankruptcy  proceedings;  May  v.  Courtnay,  47  Ala.  183,  declaring 
bankrupt's  attachable  interests  in  mortgaged  premises  reposed  in  assignee  after 
bankruptcy. 

—  In  property  acquired  after  filing  of  petition. 

Cited  in  Day  v.  Superior  Ct.  61  Cal.  430,  denying  assignee's  right  to  prop- 
erty acquired  by  bankrupt  after  date  of  filing  petition;  Chellis  v.  Coble, 
37  Kan.  558,  15  Pac.  505,  holding  that  assignee  acquires  and  can  convey  only 
such  title  as  bankrupt  had  at  filing  of  petition. 

—  Burden  of  proving  banlcrupt's  ownership  before  filing  of  petition. 
Cited  in  Wilkins  v.  Tourtellott,  28  Kan.  825,  imposing  burden  upon  assignee 

to  show  bankrupt's  title  to  property  prior  to  filing  of  petition. 

8  AM.  REP.   578,  IiIV£ZEY  v.  PHILADELPHIA,   64  PA.    106. 
Iiiabillty  for  damages  by  Act  of  God. 

Cited  in  People  v.  Utica  Cement  Co.  22  III.  App.  150;  holding  in  absence  of 
negligence,  party  not  liable  under  statute  for  damages  caused  by  washing  of 
substance  in  channel  at  time  of  fiood;  Dixon  v.  Breon,  22  Pa.  Super.  Ct.  340. 
holding  vendor  of  lumber  to  be  made  from  timber,  relieved  from  contract  by 
timbers'  destruction  by  forest  fire;  Helbliiig  v.  Allegheny  Cemetery  Co.  201  Pa, 
171,  50  Atl.  970,  denying  liability  for  negligence  in  regard  to  sewer  where  flood 
of  its  own  force  was  shown  to  have  produced  injury. 

Cited  in  notes  in  55  A.  D.  508,  509,  on  rights  and  liabilities  of  owners  of 
property  set  adrift  by  floods,  wrecks,  and  other  causes;  1  £.  R.  C.  208,  on  lia- 
bility for  accidental  injury  occurring  in  performance  of  lawful  act. 

—  Carrier's  liability  generally. 

Cited  in  Gleeson  v.  Virginia  M.  R.  Co.  5  Mackey,  356,  holding  that  carrier  is 
only  bound  to  use  ordinary  care  in  providing  against  act  of  God. 

—  Carrier's  liability  for  damage  by  flood. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Thompson,  107  Ind.  442,  57  A.  R.  120, 
8  N.  £.  18,  holding  in  absence  of  opportunity  for  inspection  railroad  not  liable 
for  giving  away  of  bridge  weakened  by  flood;  Gillespie  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.  6  Mo.  App.  554,  denying  carrier's  liability  for  damage  caused  by  rain- 
storm washing  away  ties  of  road;  International  &,  G.  N.  R.  Co.  v.  Halloren,  53 
Tex.  46,  37  A.  R.  744,  holding  railroad  not  liable  for  failure  in  construction 
of  its  road  bed  to  provide  against  extraordinary  floods. 

8  AM.  REP.  581,  MEIER  v.  PENNSYLVANIA  R.  CO.  64  PA.  885. 

Degree  of  care  required  of  passenger  carrier. 

Cited  in  Treadwell  v.  Whittier,  80  Cal.  574,  13  A.  S.  R.  175,  5  L.R.A.  498. 
22  Pac  266,  holding  carrier  of  passengers  bound  to  use  extreme  vigilance  to 
prevent  injury  to  passenger;  Denver  Tramway  Co.  v.  Reid,  4  Colo.  App.  53, 
35  Pac.  269,  holding  carrier  of  passengers  bound  to  show  injury  resulted  from 
inevitable  accident  or  from  something  against  which  human  foresight  could  not 
provide;  Smith  v.  St.  Paul  a  R.  Co.  32  Minn.  1,  60  A.  R.  550,  18  N.  W.  827, 
holding  carrier  of  passengers  bound  to  use  highest  degree  of  care  in  respect  to 
management  of  cars  and  track;  Dougherty  v.  Missouri  P.  R.  Co.  9  Mo.  App.  478, 
holding  carrier  liable  for  injuries  caused  by  starting  car  with  jerk  where  if 
properly  operated  there  would  be  no  jerk;  Richter  v.  Nether  land,  14  Phila.  601, 
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38  Phila.  Leg.  Int.  242,  holding  carrier  of  pasBengers  not  liable  for  latent  defects 
of  machinery;  Boudrou  v.  Thirteenth  &.  Fifteenth  Street  R.  Co.  31  Phila.  Leg. 
Int.  364,  holding  it  to  be  negligence  for  conductor  to  drive  car  so  close  to  another 
car,  that  upon  breaking  of  brake,  collision  occurred;  Rundle  v.  State  Belt 
Electric  Street  R.  Co.  33  Pa.  Super.  Ct.  233,  holding  street  car  company  liable 
for  allowing  car  to  run  away  going  down  grade,  employees  abandoning  car; 
Boyer  v.  Philadelphia  &  R.  R.  Co.  35  Phila.  Leg.  Int.  103,  holding  flagman  sta- 
tioned at  city  crossing  bound  to  use  extraordinary  care;  Pittsburg  &,  C.  R.  Co. 
V.  Pillow,  76  Pa.  510,  18  A.  R.  424,  7  Legal  Gaz.  13,  32  Phila.  Leg.  Int.  61, 
holding  railroad  liable  for  servant's  negligence  in  failure  to  protect  passenger 
against  drunken  person;  Elliott  v.  Newport  Street  R.  Co.  18  R.  I.  707,  23  L.R.A. 
208,  28  Atl.  338,  holding  street  car  company  liable  for  passenger's  being  knocked 
off  from  foot-board  by  trolley  pole;  Howland  v.  New  York,  N.  H.  &,  H.  R.  Co. 
26  R.  I.  138,  58  Atl.  683,  holding  railroad  bound  to  keep  space  between  rails  in 
usual  condition  as  at  stations  in  general;  Topeka  City  R.  Co.  v.  Higgs,  38  Kan. 
375,  5  A.  S.  R.  754,  16  Pac.  667 ;  Lincoln  Street  R.  Co.  v.  McClellan,  54  Neb.  672, 
00  A.  S.  R.  736,  74  N.  W.  1074, — ^holding  street  railroad  company  bound  to  use 
utmost  skill,  diligence  and  foresight  for  safety  of  patrons;  Rundle  v.  State  Belt 
Electric  Street  R.  Co.  33  Pa.  Super.  Ct.  233,  holding  carrier  bound  to  use  utmost 
care  and  vigilance;  Ft.  Worth  &  D.  City  R,  Co.  v.  Stingle,  2  Tex.  App.  Civ.  Cas. 
(White  &  W.)  616,  on  duty  of  care  towards  passengers. 

Cited  in  reference  notes  in  49  A.  D.  538,  on  liability  of  common  carriers  for 
injury  to  passengers;  20  A.  R.  333,  on  degree  of  care  required  of  carrier  of 
passengers. 

Cited  in  notes  in  43  A.  D.  362,  on  liability  of  carrier  of  passengers  for  defect 
in  vehicles,  roadbed,  and  other  appliances;  2  A.  R.  242;  31  A.  R.  324,^-oii 
liability  of  carrier  of  passengers  for  their  safety;  64  A.  D.  528;  15  L.R.A.(N.S.) 
790, — on  liability  of  railroad  company  for  injury  to  passenger  by  latent  defect 
in  car;  2  L.R.A.  86,  on  responsibility  of  carriers  of  passengers  for  defects  at- 
tributable to  fault  of  manufacturer;  2  L.R.A.  85,  on  distinction  between  carriers 
of  freight  and  carriers  of  passengers;  2  L.R.A.  252,  on  liability  of  railroad  as 
carrier  of  passengers;  66  L.R.A.  151,  on  carrier's  liability  for  injuries  resulting 
from  nonperformance  of  absolute  duties  arising  out  of  implied  contract;  5  £.  R. 
C  461,  on  duty  of  carrier  to  use  due  care  as  to  safety  of  line. 

—  Insurer  of  safety. 

Cited  in  Colorado  &  S.  R.  Co.  v.  McGeorge,  46  CoW.  15,  133  A.  S.  R.  43,  102 
Pac.  747,  17  A.  A  E.  Ann.  Cas.  880;  Grand  Rapids  &  I.  R.  Co.  v.  Boyd,  65  Ind. 
526;  Marable  v.  Southern  R.  Co.  142  N.  C.  557,  56  S.  E.  355;  Fredericks  v. 
Northern  C.  R.  Co.  157  Pa.  103,  22  L.R.A.  306,  27  Atl.  689;  Canadian  P.  R.  Co. 
v.  Chalifoux,  22  Can.  S.  C.  721;  Dunlap  v.  The  Reliance,  2  Fed.  249,— holding 
carriers  of  passengers  not  to  be  insurers  of  their  safety. 

Cited  in  notes  in  64  A.  D.  525,  on  carriers  of  passengers  as  insurers  of  safety; 
43  A.  D.  365,  on  relation  of  carrier  to  passenger. 

—  Duty  to  use  latest  methods. 

Cited  in  Wiggins  Ferry  Co.  v.  Chicago  &  A.  R.  Co.  73  Mo.  389,  39  A.  R.  519, 
holding  ferry  company  under  contract  with  railroad  for  ferrying  c3mpany'8 
passengers  and  freight  bound  to  use  new  method  of  transferring  loaded  cars; 
Western  &  A.  R.  Co.  v.  Georgia,  (Ga.)  14  L.R.A.  438;  Kentucky  C.  R.  Co. 
▼.  Thomas,  79  Ky.  160,  42  A.  R.  208, — holding  that  railroads  must  add  to  ma- 
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chinery,  apparatus  which  experience  and  science  has  shown  sufficient  to  lessen 
danger  of  travel. 

Cited  in  note  in  31  L.R.A.  316,  on  duty  of  railroad  carrier  to  adopt  improre- 
ments  in  passenger  cars. 
Presuinptioii  of  passenger  carrier's  negUgence. 

Cited  in  Kansas  P.  R.  Co.  v.  Miller,  2  Colo.  442;  Hayman  v.  Pennsylvania  R. 
Co.  18  Pitteb.  L.  J.  N.  S.  338;  Norfolk  &  W.  R.  Co.  v.  Ferguson,  79  Va.  241; 
Sbeeler  v.  Chesapeake  &  O.  R.  Co.  81  Va.  188,  59  A.  R.  654, — ^holding  presumption 
of  carrier's  negligence  only  attaches  in  respect  to  care  of  cars,  machinery,  track, 
etc.;  Wall  v.  Livezay,  6  Colo.  466;  Louisville  k  N.  R.  Co.  v.  Ritter,  86  Ky.  368, 
3  S.  W.  691;  Lemon  v.  Chanslor,  68  Mo.  340,  30  A.  R.  799;  Coudy  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  85  Mo.  79;  Gardner  v.  Metropolitan  Street  R.  Co.  223  Mo.  389, 
122  S.  W.  1068,  18  A.  &  E.  Ann.  Cas.  1166;  Philadelphia  &  R.  R.  Co.  v.  Ander- 
son, 1  Chester  Co.  Rep.  6;  Hayman  v.  Pennsylvania  R.  Co.  118  Pa.  608,  11  Atl. 
816,  18  Pittsb.  L.  J.  N.  S.  338,  20  W.  N.  C.  406,  46.Phila.  Leg.  Int.  86;  Palmer 
v.  Warren  Street  R.  Co.  206  Pa.  674,  63  L.R.A.  507,  66  Atl.  49;  Fox  v.  Phila- 
delphia, 208  Pa.  127,  66  L.R.A.  214,  57  Atl.  356;  Philadelphia  &  R.  R.  Co.  v. 
Anderson,  94  Pa.  361,  39  A.  R.  787,  37  Phila.  Leg.  Int.  378,— holding  that 
collision  or  injury  from  defect  in  machinery  or  roadway,  raises  presiunption  of 
carrier's  negligence;  George  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  34  Ark.  613,  holding 
that  when  passenger  is  injured  without  fault  of  his  own,  carrier  is  presmned  to 
have  been  negligent;  Bedford,  S.  O.  &  B.  R.  Co.  v.  Rainbolt,  99  Ind.  551,  holding 
proof  .that  railroad  passenger  was  injured  by  train  breaking  through  bridge 
presumptive  evidence  of  carrier's  negligence;  Hamilton  v.  Great  Falls  Street 
R.  Co.  17  Mont.  334,  42  Pac.  860,  holding  collision  in  daylight,  when  gripman 
of  respective  cars  could  see  600  feet,  presumptive  evidence  of  negligence:  Haw- 
kins V.  Front  Street  Cable  R.  Co.  3  Wash.  692,  28  A.  S.  R.  72,  16  L.R.A.  8W, 
28  Pac.  1021,  holding  it  erroneous  to  charge  that  where  passenger  is  injured 
without  fault,  there  is  presumption  of  carrier's  negligence;  Allen  v.  Northern 
P.  R.  Co.  36  Wash.  221,  66  L.R.A.  804,  77  Pac.  204,  holding  injury  of  passenger 
alone  insufficient  to  raise  presumption  of  carrier's  negligence;  St.  Louis  ft  S,  F. 
R.  Co.  V.  Burrows,  62  Kan.  89,  61  Pac.  439,  holding  that  presumption  of  neg1i« 
gence  arises  from  occurrence  of  accident  when  it  proceeds  from  act  of  such  char- 
acter that,  when  due  care  is  taken  no  injury  ordinarily  ensues  from  it  in 
similar  cases. 

Cited  in  notes  in  43  A.  D.  363,  on  accident  in  transportation  of  passengers  as 
prima  facie  evidence  of  negligence;  62  A.  D.  684,  on  breaking  of  axle  of  car  as 
raising  presumption  of  carrier's  negligence;  113  A.  S.  R.  990,  on  creation  of 
presumption  of  negligence  from  happening  of  accident  causing  personal  injuries; 
113  A.  S.  R.  996,  on  necessity  for  defendant  to  have  been  in  control  of  agency 
causing  accident  to  create  presumption  of  negligence;  113  A.  S.  R.  1021,  on 
presumption  of  negligence  from  accidents  resulting  from  operation  of  steam 
railroads  and  street  railways;  4  L.R.A.  421,  on  inference  of  negligence  from  fact 
of  injury;  15  L.R.A.  36,  on  presumption  of  n^ligence  against  carrier  from 
breaking  of  running  gear  of  railway  car. 
nnrden  of  proving  passenger  carrier's  negllsenoe. 

Cited  in  Clark  v.  Chicago  &  A.  R.  Co.  127  Mo.  197,  29  S.  W.  1018,  holding 
hurden  of  proof  on  carrier  of  passengers  when  accident  proceeds  from  act  of 
such  character  that  when  due  care  is  taken  in  its  performance,  no  injury  results; 
Och  ▼.  Missouri,  K.  &  T.  R.  Co.  130  Mo.  27,  36  L.R.A,  442,  31  S.  W.  962,  holding 
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carrier  of  paBsengers  bound  to  disprore  negligence  for  fall  of  Tentilating  window 
in  coach. 

S  AM.  REP.  585,  WUiTBANK'S  APPSAIi,  64  PA.  356. 
What  oonstltuteB  income  and  what  capital  as  between  life  tenant  and 
remaindermen. 

Cited  in  Dunn's  Estate,  13  Phila.  305,  37  Pfaila.  Leg.  Int.  485,  holding  increase 
due  to  use  of  trust  fund  to  be  income  going  to  representatives  of  life  tenant; 
Uubley's  Estate,  16  Phila.  327,  41  Phila.  Leg.  Int.  66,  holding  that  increase  iu 
value  of  trust  investments  cannot  be  treated  as  income;  Knapp's  Estate,  9  Pa. 
Dist.  R.  716,  24  Pa.  Co.  Ct.  110,  17  Lane.  L.  Rev.  324,  holding  sum  paid  down 
upon  contract  of  sale  as  provided  in  power  in  will,  distributable  as  principal 
and  not  income  upon  forfeiture  of  sale. 

Cited  in  notes  in  24  A.  R.  170,  on  effect  of  bequest  of  dividends  on  corporate 
stock  to  person  for  life  with  remainder  over;  12  L.R.A.(N.S.)   811,  on  right  as 
between  life  tenant  and  remainderman  in  stock  rights. 
—  Dividends. 

Cited  in  Gibbons  v.  Mahon,  136  U.  S.  549,  34  L.  ed.  525,  10  Sup.  Ct.  Rep.  1057, 
holding  stock  dividend  declared  by  corporation  which  had  invested  accumulated 
earnings  in  permanent  works  and  increased  its  capital  stock,  to  be  accession  to 
capital;  Boardman  v.  Mansfield,  79  Conn.  634,  118  A.  S.  R.  178,  12  L.R.A.(N.S.) 
793,  66  Atl.  169,  holding  stock  dividends  to  be  capital  enuring  to  benefit  of 
remainderman;  Thomas  v.  Gregg,  78  Md.  545,  44  A.  S.  R.  310,  28  Atl.  565,  holdiug 
dividend  declared  nearly  two  years  after  testator's  death  on  net  earnings  for 
three  previous  years  to  be  income  going  to  life  tenant  of  stock;  Riggs  v.  Cragg, 
26  Hun,  89  (affirming  5  Redf.  82),  holding  that  as  between  life  tenant  and 
remainderman,  stock  dividends  from  surplus  earnings  are  income;  Smith's  Estate, 
140  Pa.  344,  23  A.  S.  R.  237,  21  Atl.  438,  27  W.  N.  C.  420,  22  Pittsb.  L.  J.  N.  S. 
83,  8  Pa.  Co.  Ct.  323,  47  Phila.  Leg.  Int.  213  (affirming  26  W,  N.  C.  231), 
holding  surplus  profits  accumulated  during  testator's  lifetime  but  not  divided 
till  after  his  death,  belong  to  capital  not  income;  Holbrook  v.  Holbrook,  74  K.  H. 
201,  12  L.R.A.(N.S.)  768,  66  Atl.  124;  Oliver's  EsUte,  136  Pa.  43,  20  A.  S.  R. 
894,  9  LJLA.  421,  20  Atl.  527,  26  W.  N.  C.  392,  47  Phila.  Leg.  535,  21  Pittsb. 
L.  J.  N.  S.  114  (affirming  24  W.  N.  C.  139,  7  Pa.  Co.  Ct.  8) ;  Pritchitt  v.  Nash- 
ville Trust  Co.  96  Tenn.  472,  33  L.R.A.  856,  36  S.  W.  1064,— holding  life  tenant 
entitled  to  stock  dividends  declared  from  net  earnings  made  after  rights  of 
life  tenant  and  remainderman  have  attached. 

Cited  in  notes  in  99  A.  D.  765,  on  right  to  dividend  as  between  life  tenant 
and  remainderman;  54  A.  R.  265,  268,  on  right  of  life  tenant  to  stock  dividends; 
118  A.  S.  R.  168,  on  present  doctrine  as  to  respective  rights  of  life  tenants  and 
remaindermen  in  dividends;  118  A.  S.  R.  168,  on  respective  rights  of  life  tenants 
and  remaindermen  in  dividends  declared  from  earnings  made  before  creation  of 
trust. 

Distinguished  in  Thomson's  Estate,  11  W.  N.  C.  482,  holding  that  where 
company  purchases  stock  with  profits  earned  since  testator's  death,  and  trustet  s 
of  stock  taking  advantage  of  option,  purchase  new  stock,  proceeds  are  part  oi 
income;  Lazarus's  Estate,  83  Pa.  264,  3  W.  N.  C.  429,  84  Phila.  Leg.  Int.  67, 
holding  that  where  executors  sell  options  on  old  stock  whereby  new  stock  pur- 
chased, new  stock  becomes  part  of  capital  to  which  widow  is  not  entitled. 
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—  Right  to  subscribe  for  stock. 

Cited  in  Riddle's  Estate,  99  Pa.  278,  11  W.  N.  C.  244,  39  Phila.  Leg.  Int. 
179,  holding  proceeds  from  sale  of  options  to  subscribe  to  increased  capital 
stock,  to  be  capital  in  hands  of  trustee  where  corporation  in  which  testator 
i.wned  stock  increased  same  shortly  after  his  death;  Eisner's  Estate,  175  Pa.  143, 
34  Atl.  577,  holding  that  right  to  subscribe  for  new  shares  upon  increase  of 
capital  stock  is  capital  for  benefit  of  remainderman. 

Cited  in  note  in  16  L.R.A.  464,  on  right  to  subscribe  for  stock. 

—  Proceeds  of  sale  of  part  of  franchise. 

Cited  in  Vinton's  Appeal,  99  Pa.  434,  44  A.  R.  116,  11  W.  N.  C.  246,  holding 
that  where  corporation  sells  portion  of  original  franchise,  proceeds  go  to  remain- 
derman as  against  life  tenant  of  stock. 
Amount  legatee  of  stock  is  entitled  to. 

Cited  in  Bushee  v.  Freeborn,  11  R.  I.  149,  holding  legatees  entitled  to  share 
of  stock  at  death  of  life  tenant,  entitled  to  amount  equivalent  to  value  of  share 
at  date  of  testator's  death. 

Assignee  as  owner  of  stock  certificate. 

Cited  in  Chase  v.  Hibernia  Nat.  Bank,  44  La.  Ann.  69,  10  So.  379,  holding 
corporation  justified  in  treating  assign  and  holder  of  stock  certificates  as  owner. 

3   AM.   REP.    588,   McKIBBIN  v.    MARTIN,    64    PA.    352. 
Snfllciency  of  change  of  possession  in  sale. 

Cited  in  Sheldon  v.  Sharpless,  2  W.  N.  C.  311;  Diehl  v.  McCormick,  29  W.  N. 
C.  75, — on  sufliciency  of  delivery  of  possession  to  support  sale;  Cook  v.  Mann, 
6  Colo.  21,  holding  that  to  support  sale  of  chattel  possession  must  be  exclusive 
of  vendor;  First  Nat.  Bank  v.  Comfort,  4  Dak.  167,  28  N.  W.  855,  holding  secret 
reservation  in  trust  for  grantor,  sufficient  to  render  conveyance  of  chattel  void: 
Peycke  Bros.  v.  Hazen,  119  Iowa,  641,  upholding  sale  of  products  of  fruit  dealer 
where  portion  of  property  was  actually  delivered  and  balance  remained  in  pos- 
session  of  creditor's  agent;  Lathrop  v.  Clayton,  45  Minn.  124,  47  N.  W.  544, 
upholding  sale  of  bridge  timber  though  actual  delivery  was  not  made  except  for 
bill  of  sale;  Tognini  v.  Kyle,  17  Nev.  209,  45  A.  R.  442,  30  Pac.  829,  upholding 
sale  of  charcoal  in  pits  when  bill  of  sale  was  given  and  vendor's  name  placed 
on  pits  which  were  looked  after  by  vendee's  servant;  Keller  v.  Paine,  34  Hun, 
167,  upholding  vendee's  right  to  canal  boat  where  possession  was  taken  as  soon 
as  property  was  reached  but  not  until  same  had  been  attached;  Pierce  v.  Kelly, 
25  Or.  95,  34  Pac.  963,  holding  that  change  of  possession  of  mortgaged  chattels 
must  be  actual  concurrent  possession  being  insufficient;  Wallace's  Appeal,  14 
Pittsb.  L.  J.  N.  S.  363,  upholding  pledge  of  interest  in  expectancy  though  pos- 
session be  not  given;  Steele  v.  Miller,  1  Sadler  (Pa.)  151,  1  Atl.  434,  16  Pittsb. 
L.  J.  N.  S.  173,  43  Phila.  Leg.  Int.  252,  holding  failure  to  deliver  actual  posses- 
sion of  part  of  goods  sold  insufficient  to  render  bona  fide  sale  for  full  value, 
void;  Hastings  v.  Sproul,  44  W.  N.  C.  37,  10  Pa.  Super.  Ct.  82,  16  Lane.  L. 
Kcv.  169,  holding  vendee's  allowance  of  vendor  to  retain  possession  of  goods 
capable  of  delivery  sufiicient  to  avoid  sale  as  to  creditors,  no  agency  being  shown : 
Miller  v.  Garman,  69  Pa.  134,  28  Phila.  Leg.  Int.  405,  holding  sale  of  stock  of 
hotel  void  as  to  creditors  when  vendee  was  only  in  possession  eight  days  during 
which  time  vendors  remained  in  hotel  acting  under  vendee;  McMarlan  v.  English. 
74  Pa.  296,  30  Phila.  Leg.  Int.  405,  upholding  sale  of  stock  of  goods  in  ston* 
though  vendor  living  in  same  building  occasionally  came  in  store  and  sold  gooiln: 
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Smith  V.  Crisman,  91  Pa.  428,  holding  constructive  delivery  of  personalty  suf- 
ricicnt  to  validate  sale  if  such  is  all  property  is  susceptible  of;  Buckley  v.  Duff, 
114  Pa.  696,  8  Atl.  188,  19  W.  N.  C.  166,  44  Phila.  Leg.  Int.  114,  17  Pittsb. 
L.  J.  N.  S.  324,  upholding  bona  fide  sale  of  machines  for  debt  which  was  can- 
celed and  machines  formally  leased  to  creditor  though  there  was  no  change  of 
possession;  Garretson  v.  Hackenberg,  144  Pa.  107,  22  Atl.  875,  29  W.  N.  C.  81, 
48  Phila.  Leg.  Int.  528,  upholding  sale  of  lumber  camp  and  appliances  by  debtor 
to  creditor,  debtor  being  retained  as  foreman. 

Cited  in  reference  note  in  82  A.  D.  556,  on  validity  of  sale  of  chattels  •unac- 
companied by  actual  possession. 

Cited  in  notes  in  47  A.  D.  502,  on  constructive  delivery  where  subject  of  sale 
not  capable  of  actual  delivery;  97  A.  D.  345,  347,  on  what  delivery  sufficient  a^ 
against  creditors  and  subsequent  purchasers. 
Wliat  constitutes  fraud  generally. 

Cited  in  Forrester  v.  Hanaway,  82  Pa.  218,  3  W.  N.  C.  116,  33  Phila.  Leg. 
Int.  375,  holding  proof  of  constructive  fraud  on  lien  creditors  tantamount  to 
actual  fraud;  Peiser  v.  Peticolas,  50  Tex.  638,  32  A.  R.  6^1,  holding  acts  tending 
to  deceive  or  mislead  or  to  violate  private  or  public  confidence,  etc.  to  constitute 
fraud  though  not  done  with  actual  evil  design;  Williams  v.  Harris,  4  S.  D.  22, 
46  A.  S.  R.  753,  54  N.  W.  926;  Burt  r.  Timmons,  29  W.  Va.  441,  6  A.  S.  R.  664, 
2  S.  E.  780,^ — holding  intentional  withdrawing  of  debtor's  property  from  creditors 
to  be  fraud;  O'Connell  v.  Hansen,  29  Or.  173,  44  Pac.  387,  on  what  constitutes 
actual  fraud. 

—  Vendor's  nondelivery  f^. 

Cited  in  Weller  v.  Meeder,  2  Pa.  Super.  Ct.  488;  Rex  v.  Jones,  6  Pa.  Co.  Ct. 
401;  Medalis  v.  Weimer,  22  Pa.  Co.  Ct.  91,  8  Pa.  Dist.  R.  454;  Barlow  v.  Fox, 
203  Pa.  114,  52  Atl.  57, — holding  vendor's  failure  to  deliver  possession  of  per- 
sonalty when  actual  delivery  is  possible  to  be  fraud;  Re  Pittsburgh  Industrial 
Iron  Works,  179  Fed.  151,  holding  pledge  not  fraudulent  per  se  where  honest 
and  good  reason  existed  for  not  delivering  possession  to  pledgee;  Mitchell  v. 
McKibbin,  8  Nat.  Bankr.  Reg.  548,  Fed.  Cas.  No.  9,666,  29  Phila.  Leg.  Int.  412, 
21  Pittsb.  L.  J.  N.  S.  27,  on  constructive  fraud  in  retaining  possession  of  prop- 
erty after  sale  or  assignment. 

Cited  in  reference  notes  in  31  A.  R.  179,  on  retention  by  mortgagor  of  mort- 
gaged chattel  as  fraudulent;  9  A.  D.  357,  on  mortgagor  of  chattels  retaining 
possession  as  fraud. 

Cited  in  note  in  24  L.R.A.(N.S.)    1137,  as  to  whether  presumption  of  fraud 
fiowing  from  retention  of  chattel  by  vendor  may  be  overcome. 
Questions  for  court  or  jury  as  to  fraud. 

Cited  in  Piatt,  B.  A  Co.  v.  McQuown,  20  Pa.  Co.  Ct.  401,— holding  legal  fraud, 
where  facts  are  undisputed,  question  for  court;  Albert  Ochse  Co.  v.  Drda,  16 
Pa.  Dist.  R.  409,  34  Pa.  Co.  Ct.  151,  holding  intent  constituent  element  of  both 
actual  and  legal  fraud. 

—  Validity  of  sale  of  personalty,  without  change  of  possession. 

Cited  in  Kendig  v.  Binkley,  10  Pa.  Super.  Ct.  463,  16  Lane.  L.  Rev.  377,  hold- 
ing in  trial  of  feigned  issue  it  to  be  for  court  to  determine  whether  undisputed 
facts  show  such  retention  of  possession  by  vendor  after  sale  as  constitutes 'fraud; 
Clarke  v.  Miner,  6  Kulp,  397,  holding  where  son,  being  in  debt,  sold  stock  of 
goods  to  mother,  being  retained  as  general  manager  question  of  credit  being 
given  in  mother's  name  was  material  on  question  of  delivery;  Sauerwein  v« 
Am.  Rep.  Vol.  XIII.— 6J. 
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Costigan,  17  Phila.  246,  41  Phila.  Leg.  Int.  16,  holding  it  to  be  for  jury  to  say 
whether  sale  not  followed  by  change  of  possession,  is  bona  fide;  Gattle  v.  Kremp, 
6  Pa.  Super.  Ct.  514,  41  W.  N.  C.  569,  holding  it  to  be  for  jury  to  say  whether 
creditor  transferring  property  to  debtor  who  canceled  debt  but  returned  prop- 
erty for  another  purpose  had  lost  title;  Evans  t.  Scott,  89  Pa.  136,  36  Phila. 
Leg.  Int.  355,  holding  it  to  be  for  jury  to  say  whether  sale  of  carpets  on  floor 
was  bona  fide  where  both  vendor  and  vendee  lived  in  same  house;  Parks  v. 
Smith,  94  Pa.  46,  8  W.  N.  C.  414,  3V  Phila.  Leg.  Int.  437,  holding  it  to  be  for 
jury  to  say  whether  dissolution  partner  accepting  lumber  piled  on  third  party's 
land,  as  his  share,  and  giving  notice  at  sheriff  sale  of  land,  that  he  o>vned  lumber, 
had  assumed  control  of  lumber;  Pearson  ▼.  Carter,  94  Pa.  156,  8  W.  N.  C.  401, 
37  Phila.  Leg.  Int.  306,  holding  it  to  be  question  for  jury  whether  there  was 
change  of  possession  where  employee  of  club  purchased  of  club  farming  utensilB 
which  he  continued  to  use  on  club  farm;  Crawford  v.  Davis,  99  Pa.  576,  12 
W.  N.  C.  265,  39  Phila.  Leg.  Int.  441,  13  Pittsb.  L.  J.  N.  S.  453,  holding  it  tq  be 
for  jury  to  say  whether  sale  of  property  on  farm  to  son  who  occupied  same 
under  oral  lease  was  actual  or  merely  colorable;  Tuckwood  v.  Hanthorn,  67 
Wis.  326,  30  N.  W.  705,  holding  it  to  be  question  for  jury  as  to  whether  vendee 
of  stock  of  goods,  who  took  money  taken  in  each  day,  locked  store  at  night, 
etc.,  had  actual  possession,  vendor  being  retained  as  clerk. 

Cited  in  reference  note  in  45  A.  D.  638,  on  fraud  in  sale  resulting  from  failure 
to  change  possession  as  question  of  fact  for  jury. 
Right  of  trial  court  to  give  his  opinion  of  the  law. 

Cited  in  Romik  v.  Secli,  26  Pa.  Super.  Ct.  97,  refusing  to  reverse  because  trial 
judge  told  the  jury  that  in  accordance  with  the  views  of  the*  supreme  court,  the 
law  was  as  stated,  though  he  thought  it  was  different. 

3  AM.  REP.   506,   PHILADELPHIA,   W.  &  B.  R.  Co.  t.  WOELPPER, 

64  PA.   866. 
Validity  of  railroad  mortgage. 

Cited  in  Randolph  v.  Wilmington  &  R.  R.  Co.  11  Phila.  602,  33  Phila.  Leg.  Int 
221,  on  right  of  railroad  to  mortgage  all  or  part  of  real  estate. 

Cited  in  note  in  9  L.R.A.  142,  as  to  what  property  included  within  authority 
of  railroad  to  mortgage. 
—  On  after-acquired  property. 

Cited  in  Calhoun  v.  Memphis  &  P.  R.  Co.  2  Flipp.  442,  Fed.  Cas.  No.  2,309. 
holding  after  acquired  lands  not  to  pass  under  mortgage  by  railroad  company 
covering  by  its  terms  "railroad  then  constructed,  and  to  be  constructed,  etc;" 
Butler  V.  Rahm,  46  Md.  541,  upholding  mortgage  by  railroad  on  after-acquired 
property  as  valid  lien  in  equity;  Kirkpatrick  v.  Cornwall  Electric  Street  R.  Co. 
2  Ont.  L.  Rep.  113;  Zorn  v.  Savannah  &  C.  R.  Co.  5  S.  Q.  90,— upholding  lien 
of  mortgage  on  after-acquired  property  of  railroad;  Buck  v.  Seymour,  46  Conn. 
156;  Bell  v.  Chicago,  St.  L.  k  N.  O.  R.  Co.  34  La.  Ann.  786;  Shaw  v.  Bill,  96 
U.  S.  10,  24  L.  ed.  333, — holding  railroad  mortgage  on  cars,  engines,  etc.,  cover- 
ing after-acquired  property,  covers  engines  and  cars  added  to  company's  prop- 
erty and  in  existence  at  date  of  foreclosure. 

Cited  in  reference  note  in  79  A.  D.  616,  on  railroad's  power  to  mortgage  prop- 
erty including  that  to  be  acquired. 

Cited  in  note  in  99  A.  S.  R.  253,  on  necessity  of  words  of  futurity  to  passing 
of  after-acquired  property  by  railway  mortgage. 
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Validity  of  mortsase  on  after  acquired  property  generally. 

Cited  in  Brett  v.  Carter,  2  Low.  Dec.  468,  Fed.  Cas.  No.  1,844,  upholding  va- 
lidity of  mortgage  of  future  additions  to  stock  of  goods  in  particular  shop; 
Maxwell  v.  Wilmington  Dental  Mfg.  Co.  77  Fed.  938,  holding  that  mortgage  on 
land  and  all  buildings,  etc.  "thereon,  or  elsewhere  erected  or  located,"  only  covers, 
property  owned  at  date  of  mortgage;  Hickson  Lumber  Co.  v.  Gay  Lumber  Co.. 
150  N.  C.  282,  21  L.R.A.(N.S.)  843,  63  S.  E.  1045,  holding  that  equity  will 
enforce  mortgage  of  lumber  company  covering  after-acquired  real  and  personal- 
property;  Williamson  v.  New  Jersey  Southern  R.  Co.  29  N.  J.  Eq.  311,  on  right 
to  mortgage  after  acquired  property. 

Cited  in  notes  in  4  L.R.A.  399,  on  conveyance  of  property  to  be  acquired  in 
the  future;  5  L.R.A.  122,  on  assignment  of  future  contingent  interests;  10  E.  R. 
C.  476,  on  validity  of  sale  of  property  to  be  subsequently  acquired. 
—  Mortgage  on  unplanted  crops. 

Cited  in  Richardson  v.  Washington,  88  Tex.  339,  31  S.  W.  614;  Dupree  v, 
McClanahan,  1  Tex,  App.  Civ.  Cas.  (White  &  W.)  314, — ^upholding  mortgage 
of  unplanted  crop. 

Assignment  of  future  Interest  in  equity. 

Cited  in  Soley's  Estate,  16  Phila.  398,  41  Phila.  Leg.  Int.  468,  15  W.  N.  C.  351, 
holding  equitable  assignment  of  funds  coming  to  cestui  que  trust  may  be  made 
without  notice  to  drawee;  Woodward's  Estate,  1  Chester  Co.  Rep.  417,  upholding 
assignment,  in  equity,  of  heira,  contingent  interests;  Collins's  Appeal,  107  Pa. 
.590,  52  A.  R.  479,  15  W.  N.  C.  5,  3  Pennyp.  333,  41  Phila.  Leg.  Int.  55,  upholding, 
in  equity,  pledge  of  interest  in  partnership  to  be  subsequently  created;  Hacker's 
Estate,  19  Phila.  63,  45  Phila.  Leg.  Int.  184,  5  Pa.  Co.  Ct.  586,  on  equitable 
assignment,  in  equity,  of  heirs*  contingent  interests;  Collins's  Appeal,  107  Pa. 
25  L.R.A.(N.S.)  442,  123  S.  W.  350,  holding  that  feme  covert  cannot  convey 
her  expectant  interest  as  heir  of  her  father. 

Remedies  for  benefit  of  bond  holders. 

Cited  in  Hackettstown  Nat.  Bank  v.  Yuengling  Brewing  Co.  20  C.  C.  A.  327, 
38  U.  S.  App.  681,  74  Fed.  110,  denying  right  of  holder  of  bonds  secured  by  trust 
deed  on  all  corporation's  property  to  enforce  lien  at  law  to  embarrassment  of 
other  bondholders;  Metropolitan  Trust  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.  45 
Hun,  84,  denying  enforcement  of  agreement  to  make  good  deficiencies  in  case  of 
default  in  railroad's  indebtedness  where  agreement  was  not  made  for  benefit  of 
bondholders;  Com.  ex  rel.  Atty.  Gen.  v.  Susquehanna  &  D.  R.  Co.  122  Pa.  306, 
1  L.R.A.  226,  15  Atl.  448,  22  W.  N.  C.  413,  46  Phila.  Leg.  Int  387,  holding  that 
when  bonded  indebtedness  is  secured  by  mortgage  remedies  to  enforce  payment 
are  confined  to  those  provided  in  mortgage. 

3  AM.  REP.   601,  MOSS  t.  CUIiVER,   64  PA.   414. 
Validity  of  oral  agreement  to  exchange  lands. 

Cited  in  Savage  v.  Lee,  101  Ind.  514,  upholding  oral  agreement  between  tenants 
in  common  for  exchange  of  interests  where  possession  was  taken  by  one  grantee 
who  made  improvements  occupying  same  14  years;  Brown  v.  Bailey,  159  Pa.  121, 
28  Atl.  245,  24  Pittsb.  L.  J.  N.  S.  478,  holding  parol  agreement  for  exchange  of 
land,  clear,  precise,  and  consummated  by  actual  possession  not  to  be  in  statute  of 
frauds;  Jermyn  v.  McClure,  105  Pa.  245,  45  Atl.  938,  upholding  specific  enforce- 
ment of  orftl  agreement  for  exchange  of  coal  lands  where  it  is  so  far  executed, 
as  to  render  nonenforcement' inequitable. 
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Cited  io  notes  in  53  A.  D.  542,  as  to  what  acts  are  part  performance  of  con- 
tract of  sale  of  land;  102  A.  S.  R.  232,  on  contract  for  exchange  of  lands  within 
statute  of  frauds;  3  L.R.A.(N.S.)  804,  on  effect  of  possession  in  absence  of  writ- 
ing to  satisfy  statute  of  frauds  with  respect  to  exchange  of  lands. 
Specific  performance  of  oral  contract  to  convey  land. 

Cited  in  Shelly's  Estate,  10  Lane.  L.  Rev.  361,  3  Del.  Co.  Rep.  225,  holding 
mere  continuance  of  previous  possession  insufficient  to  warrant  specific  per- 
formance of  oral  contract  to  convey  land;  Schuey  v.  Schaeffer,  130  Pa,  16,  18 
Atl.  544,  upholding  specific  performance  of  oral  contract  to  convey  land  where 
possession  was  taken,  improvements  made,  and  part  of  purchase  price  paid; 
School  Dist.  No.  1  v.  Holt,  226  Mo.  406,  136  A.  S.  R.  651,  126  S.  W.  462,  holding 
statute  of  frauds  no  defense  to  specific  performance  of  verbal  contract  to  convey 
land,  where  it  would  enable  defendant  to  defraud. 

3  AM.  REP.  605,  COOK  v.  DEERFIELD  TWP.  64  PA.  445. 

Municipal  liability  on  unauthorized  contracts. 

Cited  in  Le  Moyne  v.  Washington  County,  35  Pittsb.  L.  J.  N.  S.  330,  denying 
injunction  to  forbid  payment  of  contractor's  claim  for  services  rendered  in  im- 
provement of  road  though  cost  was  in  access  of  estimate;  Austin  Mfg.  Co.  t. 
Ayr,  31  Pa.  Super.  Ct.  356,  upholding  recovery  for  price  of  road  machine  pur- 
chased by  supervisors  though  vendor  failed  to  inquire  as  to  whether  supervisors 
acted  in  best  interests  of  town;  Bradford  County  v.  Horton,  6  Lack.  Leg.  News, 
306,  on  liability  of  town  where  supervisors  exceed  authority  in  making  con- 
tracts; Com.  V.  Darmska,  16  Pa.  Dist.  R.  892,  on  general  liability  of  county. 

Distinguished  in  Smith  v.  Scranton,  2  Pa.  Co.  Ct.  331,  holding  in  cities  of 
third  class,  that  boards  of  health  have  no  power  to  employ  private  counsel  to 
prosecute  indictments  for  nuisance. 

Supervisor's  power  to  relocate  road. 

Cited  in  Gray  v.  North  Versailles  Twp.  208  Pa.  77,  57  Atl.  190,  34  Pittsb. 
L.  J.  N.  S.  56,  denying  right  of  supervisors  to  relocate  road  in  absence  of  con- 
sent of  landowner,  ihoug^  same  was  not  located  as  intended. 

3  AM.  REP.  608,  REES  v.  JACKSON,   64  PA.  486. 
Telegrams  as  evidence. 

Cited  in  notes  in  36  A.  S.  R.  661;  110  A.  S.  R.  766,— on  admissibility  of  tele- 
grams in  evidence. 

3  AM.  REP.  612,   HAAK  v.  LINDERMAN,   64  PA.   400. 
Conditional  sales. 

Cited  in  Harkness  v.  Russell,  118  U.  S.  663,  30  L.  ed.  285,  7  Sup.  Ct.  Rep. 
61,  upholding  conditional  sale  of  personalty  accompanied  by  delivery;  New 
Chester  Water  Co.  v.  Holly  Mfg.  Co.  3  C.  C.  A.  399,  3  U.  S.  App.  264,  53  Fed. 
19  (affirming  48  Fed.  879),  upholding  sale  of  pump  engines  with  reservation  of 
right  to  retake  property  in  case  of  nonpayment;  Smith  v.  Rackliffe,  31  C.  C.  A. 
328,  59  U.  S.  App.  427,  87  Fed.  9,  upholding  sailor's  rights  to  property  as 
ngninst  creditors  of  bailee,  where  property  is  delivered  under  agreement  for 
future  sale;  Stadtfeld  v.  Huntsman,  92  Pa.  63,  37  A.  R.  611,  10  W.  N.  C.  216, 
37  Phi  la.  Leg.  Int.  413,  upholding  vendor's  right  to  sell  furniture  for  nonpay- 
ment of  price  where  vendee  took  same  agreeing  to  pay  weekly,  goods  to  remain 
property  of  vendor  till  payment;   Krause  v.  Com.  93  Pa.  418,  39  A.  R.  762,  0 
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W.  N.  C.  61,  37  Phila.  Leg.  Int.  330,  holding  delivery  of  chattels  upon  condi- 
tion that  title  pass  upon  payment  of  price  in  future  to  be  conditional  sale; 
Stranghellan  v.  Ward,  13  W.  N.  C.  Ill,  on  rights  of  bona  fide  purchaser  as  to 
property  delivered  under  conditional  sale. 

Cited  in  reference  note  in  46  A.  S.  R.  295,  on  what  constitutes  a  conditional 
sale. 

Cited  in  notes  in  57  A.  R.  578,  on  conditional  sales  of  chattels;  94  A.  S.  R. 
215,  on  distinction  between  absolute  sales  and  conditional  sales. 
—  Creditor's  rights. 

Cited  in  Smith  v.  Champney,  50  Iowa,  174;  Cole  v.  Berry,  42  N.  J.  L.  308, 
36  A.  R.  611;  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  410,  57  A.  R.  566,  7  Atl. 
418;  Thompson  v.  Taylor,  15  Phila.  250,  38  Phila.  Leg.  Int.  33;  Wylie's  Appeal, 
90  Pa.  210;  Forrest  v.  Nelson,  108  Pa.  481,  16  W.  N.  C.  275,  42  Phila.  Leg.  Int. 
92;  Hineman  v.  Matthews,  138  Pa.  204,  10  L.R.A.  233,  20  Atl.  843,  27  W.  N.  C. 
49,  48  Phila.  Leg.  Int.  147;  Ott  v.  Sweatman,  166  Pa.  217,  31  Atl.  102,  15  Pa. 
Co.  Ct.  97,  3  Pa.  Dist.  R.  673;  Kestner  v.  Keiser  Cigar  Co.  4  Pa.  Dist.  R.  477,— 
upholding  rights  of  creditors  of  vendee  as  against  vendor  in  case  of  sale  of  prop- 
erty with  reservation  of  title  till  payment;  Powell  v.  Clawson,  38  Pa.  Super.  Ct. 
245,  holding  that  vendor  resuming  possession  of  chattels  when  free  from  lien 
may  retain  possession  as  against  execution  creditor  of  purchaser  whose  writ 
did  not  issue  until  after  such  resumption. 

Cited  in  reference  notes  in  16  A.  D.  493,  on  effect  of  delivery  of  chattel  on 
lien  of  vendor;  1  A.  S.  R.  63,  on  rights  of  vendor  under  conditional  sale  accom- 
panied by  delivery  of  possession  to  vendee. 

Cited  in  note  in  32  L.R.A.  462,  on  right  of  vendor  by  conditional  sale  to 
recover  from  purchaser  the  possession  or  the  value  of  the  property  on  default. 

3  AM.  REP.  615,  HAMMETT  v.  PHILADELPHIA,  65  PA.  146. 
Liability  of  abutting  property  for  cost  of  opening  and  improving  streets. 
Cited  in  Norwood  v.  Baker,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup.  a.  Rep. 
187,  denying  validity  of  assessment  on  abutting  property  for  construction 
of  street  which  failed  to  take  into  account  benefit  to  property;  Crane  v. 
West  Chicago  Park,  153  HI.  348,  26  L.R.A.  311,  38  N,  E.  943,  denying  validity 
of  statute  empowering  levy  of  special  tax  upon  adjacent  property  for  cost 
of  maintaining  boulevard;  Quill  v.  Indianapolis,  124  Ind.  292,  7  L.R.A.  681, 
23  N.  E.  788,  upholding  assessment  against  abutting  owners  for  street  im- 
provements on  ground  of  enhanced  value  of  property;  Chamberlain  v.  Cleve- 
land, 34  Ohio  St.  551,  upholding  assessment  of  costs  of  opening  street  against 
property  benefited;  Dallas  v.  Ellison,  10  Tex.  Civ.  App.  28,  30  S.  W.  1128, 
upholding  assessment  for  cost  of  streets'  improvement  against  abutting  owners; 
Seanor  v.  Whatcom  County,  13  Wash.  48,  42  Pac.  552,  upholding  assessment 
of  cost  of  highway  upon  road  districts  through  which  it  passes  and  abutting 
property;  Becker  v.  Baltimore  &  O.  S.  W.  R.  Co.  17  Ind.  App.  324,  46  X.  E. 
685;  Allentown  v.  IIenr>',  5  Legal  Gaz.  174;  Weber  v.  Upper  Saucon  Twp.  5 
Legal  Gaz.  109,  30  Phila.  Leg.  Int.  125;  Schall  v.  Morristown,  3  Luzerne  Leg. 
Keg.  77,  6  Legal  Gaz.  157, — upholding  legislature's  power  to  authorize  munici- 
palities to  make  improvements  at  cost  of  those  immediately  benefited;  First 
M.  E.  Church  v.  Atlanta,  76  Ga.  181,  on  nature  of  assessment  of  cost  of  im- 
provements upon  property  benefited;  Re  Centre  Street,  116  Pa.  247,  8  Atl. 
66,   19  W.  N.  C.  89,  on  assessment  of  improvements  of  street  upon  property 
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benefited;  Norfolk  v.  Chamberlain,  89  Va.  19G,  16  S.  £.  730,  on  confititution- 
ality  of  assessment  of  cost  of  improTement  of  street  upon  abutting  owners; 
Macon  v.  Patty,  57  Miss.  378,  34  A.  R.  451,  upholding  assessment  on  abuttini; 
owners  to  pay  cost  of  paving  streets;  Philadelphia  v.  Slocum,  14  Phila.  141, 
37  Phila.  Leg.  Int.  412,  upholding  right  of  city  to  pave  portion  of  street  re- 
served and  assess  cost  to  abutting  property;  Beaumont  v.  Wilkes-Barre,  6 
Kulp,  103,  upholding  assessment  of  costs  of  paving  street  on  abutting  owners 
though  there  are  occasional  vacant  lots  on  street;  Philadelphia  v.  Bowman,  4 
Pa.  Dist.  R.  359,  holding  property  owner  liable  for  first  pavement  of  street; 
Reed  v.  Erie,  79  Pa.  346,  33  Phila.  Leg.  Int.  184,  holding  causeway  connecting 
street  with  pier  not  street  within  purview  of  act  placing  cost  of  paving  streets 
upon  adjacent  owners;  Alcorn  v.  Philadelphia,  112  Pa.  494,  4  Atl.  185,  17  W. 
X.  C.  368,  43  Phila.  Leg.  Int.  416,  upholding  liability  of  property  owners  for 
assessment  of  cost  of  paving  center  of  street  which,  in  original  plan,  had  been 
left  for  trees;  Allentown  v.  Henry,  73  Pa.  404,  30  Phila.  Leg.  Int.  233,  up- 
holding assessment  upon  property  owner  adjoining  street  in  which  water  pipes 
were  laid;  Holt  v.  Somerville,  127  Mass.  408,  upholding  statute  providing  for 
assessing  property  adjacent  to  park  for  benefits  thereof;  Barnesboro  v.  Speice, 
40  Pa.  Super.  Ct.  609,  on  personal  liability  of  owners  for  assessments  beyond 
value  of  their  lots. 

Cited  in  reference  note  in  78  A.  D.  371,  on  levying  assessments  for  improving 
streets. 

Cited  in  note  in  68  A.  S.  R.  717,  on  imposition  on  property  holders  of  cost 
of  local  improvements. 

—  Improvement  of  sidewalk. 

Cited  in  Palmer  v.  Way,  6  Colo.  100,  upholding  ordinance  requiring  abutting 
owners  to  furnish  material  for  improving  sidewalk;  Speer  ▼.  Athens,  85  Ga.  49, 
9  L.R.A.  402,  11  S.  E.  802,  upholding  statute  authorizing  cost  of  improving 
sidewalks  upon  abutting  owners. 

—  Repaying  streets. 

Cited  in  Smith  v.  Kingston,  22  W.  N.  C.  164,  upholding  right  to  compel  ad- 
jacent owner  to  stand  expense  of  repaying  sidewalk;  Re  Barton  Street,  33  W. 
N.  C.  445,  24  Pittsb.  L.  J.  N.  S.  251,  holding  legislation  authorizing  ta.\ation 
of  property  second  time  for  same  class  of  improvements  unconstitutional; 
Adams  v.  Fisher,  75  Tex.  657,  6  S.  W.  772,  upholding  local  assessment  for  im- 
proving of  street  already  paved;  Blount  v.  Janesville,  31  Wis.  648,  upholding 
assessment  for  cost  of  paving  street  second  time;  Protestant  Orphan  Asylum's 
Appeal,  111  Pa.  135,  3  Atl.  217,  17  W.  N.  C.  47,  16  PitUb.  L.  J.  N.  S.  254,  43 
Phila.  Leg.  Int.  59;  Williarasport  v.  Beck,  128  Pa.  147,  18  Atl.  329,  24  W.  N.  C. 
423,  46  Phila.  I^g.  Int.  422,  20  Pittsb.  L.  J.  X.  S.  106;  Re  Morewood  Ave.  169 
Pa.  20,  28  Atl.  130;  Philadelphia  v.  Pemberton,  208  Pa.  214,  57  Atl.  516; 
Greensburg  v.  Laird,  8  Pa.  Co.  Ct.  608, — denying  right  to  assess  cost  of  re- 
]>aving  streets  against  abutting  owners;  Boyer  v.  Reading,  151  Pa.  185,  24  Atl. 
1075,  30  W.  N.  C.  557;  Harrisburg  v.  Segelbaum,  151  Pa.  172,  20  L.R.A.  834, 
24  Atl.  1070,  30  W.  X'^.  C.  553,— denying  right  to  assess  cost  of  repaying  street 
with  asphalt,  though  public  paid  original  expense  of  macadamized  pavement; 
McCormack  v.  Patchin,  53  Mo.  33,  14  A.  R.  440;  Moran  v.  Troy,  9  Hun,  540; 
State  ex  rel.  Wheeler  r.  District  Court,  80  Minn.  293,  83  N.  W.  183, — holding 
in  absence  of  special  provision  in  charter,  city  authorized  to  assess  cost  of 
paving  street  on  abutting  owners,  may  assess  cost  of  repaying  on  same  proper- 
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ty;   Murdoch  ▼.  Pittsburg,  223  Pa.   280,  72  Atl.  701,  holding  assessments  for 
skewers  and  original  paving  of  streets  constitutional  when  within  well-defined 
limits. 
Cited  in  note  in  8  L.R.A.  371,  on  assessment  of  taxes  for  repaying. 

—  lilabillty  of  railroad  company  having  tracks  in  street. 

Cited  in  Boston  v.  Boston  &  A.  R.  Co.  170  Mass.  95,  49  N.  E.  95;  Re  Har- 
riott Ave.  24  Pa.  Super.  Ct.  697;  Mt.  Pleasant  v.  Baltimore  &  O.  R.  Co.  138 
Pa.  365,  11  L.R.A.  520,  20  Atl.  1052,  27  W.  N.  C.  177,  21  Pittsb.  L.  J.  N.  S. 
225,  48  Phila.  Leg.  Int.  97 ;  Allegheny  v.  Western  Pennsylvania  R.  Co.  138  Pa.  375, 
21  Atl.  763,  27  VV.  N.  C.  180,  21  Pittsb.  L.  J.  N.  8.  270,  48  Phila.  Leg.  Int. 
289;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee,  89  Wis.  506,  28  L.R.A.  249, 
02  N.  W.  417, — holding  provisions  relating  to  assessment  of  cost  of  improving 
streets  upon  abutting  lots,   inapplicable  to  tracks  of  railway. 

—  Property  not  beneflted. 

Cited  in  Charles  v.  Marion,  100  Fed.  538,  denying  validity  of  statute  provid- 
ing for  assessment  of  cost  of  street  improvement  upon  abutting  owners,  with- 
out regard  to  special  benefits;  Rector  v.  Board  of  Improvement,  50  Ark.  116, 
G  S.  W.  619,  denying  right  to  assess  property  in  one  improvement  district  for 
costs  of  improvements  in  another;  Allman  v.  District  of  Columbia,  3  App.  D. 
C.  8,  denying  right  to  levy  assessment  of  property  for  special  improvement 
where  property  is  not  benefited;  Detroit  v.  Recorder's  Ct.  Judge,  112  Mich.  588, 
42  L.R.A.  638,  71  N.  W.  149,  denying  validity  of  statute  fixing  portion  of  cost 
of  improving  road  upon  abutting  owners  without  respect  to  benefits;  Harris- 
burg  V.  Herr,  2  Pearson  (Pa.)  278,  denying  right  to  assess  cost  of  improve- 
ments against  farm  property  not  specially  benefited,  at  same  rate  as  against 
city  lots;  Re  Orkney  Street,  9  Pa.  Super.  Ct.  604,  44  W.  N.  C.  9,  denying  right 
to  assess  property  not  bordering  on  street  for  benefits  resulting  from  openinf; 
of  street  formally  terminating  as  cul  de  sac;  Re  Grafius*  Run,  31  Pa.  Super. 
Ct.  638,  denying  right  to  assess  property  not  abutting  on  line  of  improvements 
for  special  benefits;  Wistar  v.  Philadelphia,  111  Pa.  604,  4  Atl.  611,  17  W.  N. 
('.  207,  43  Phila.  Leg.  Int.  317,  holding  that  where  property  owner  has  set 
curbstones  in  front  of  property  in  proper  manner,  cost  of  replacing  them  is 
not  assessable  against  his  property;  People  v.  Daniels,  0  Utah,  288,  5  L.R.A. 
444,  22  Pac.  159,  denying  power  to  assess  farmer  two  miles  from  city  improve- 
ments for  their  cost. 

Cited  in  reference  notes  in  77  A.  D.  66,  on  constitutionality  of  assessing  for 
local  improvements  the  property  peculiarly  benefited;  24  A.  R.  535,  on  neces- 
sity that  local  assessments  be  made  according  to  benefits. 

Cited  in  note  in   14  L.R.A.   756,  on  necessity  for  special  benefit  to  sustain 
assessment  for  local  improvements. 
Frontage  rule  for  cost  of  Improving  streets. 

Cited  in  Irwin  v.  Mobile,  57  Ala.  6,  upholding  statute  authorizing  assessment 
of  cost  of  improving  street  upon  adjacent  owners  in  proportion  to  frontage; 
Denver  v.  Knowles,  17  Colo.  204,  17  L.R.A.  135,  30  Pac.  1041,  upholding  as- 
sessment for  local  improvements  upon  basis  of  frontage  when  abutting  lots 
are  substantially  of  equal  depth;  Merrifield  v.  Scranton,  3  Del.  Co.  Rep.  438,  5 
Pa.  Co.  Ct.  388,  holding  that  assessment  for  paving,  based  on  frontage  is  not 
tax  within  purview  of  constitution  providing  for  uniformity  in  taxation;  Sears 
v.  Boston,  173  Mass.  71,  43  L.R.A.  834,  53  N.  E.  138,  upholding  assessment  of 
cost  of  watering  city  upon  abutting  owners  in  proportion  to  frontage;    Rolph 
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V.  Fargo,  7  N.  D.  040,  42  L.R.A.  646,  76  K  W.  242,  upholding  legislative 
power  to  authorize  assessment  of  cost  of  paving  city  street  against  abutting 
owners  in  proportion  to  frontage;  King  v.  Portland,  38  Or.  402,  55  L.R.A. 
812,  63  Pac.  2,  upholding  application  of  frontage  rule  to  improvement  con- 
sisting of  elevated  road  over  uneven  ground;  Harrisburg  v.  McPherran,  14 
Pa.  Super.  Ct.  473  (affirming  4  Dauphin  Co.  Ct.  57),  upholding  statute  provid- 
ing for  costs  of  paving  streets  under  front-foot  rule,  though  not  providing  for 
judicial  determination  of  special  benefits;  McKeesport  use  of  McKeesport  City, 
v.  Busch,  166  Pa.  46,  31  Atl.  49,  35  W.  X.  C.  564,  25  Pittsb.  L.  J.  X.  S.  448, 
upholding  application  of  frontage  rule  to  cost  of  improvements  to  street,  though 
abutting  lots  be  unequal  in  depth  and  rough;  McBean  v.  Chandler,  9  Heisk. 
349,  24  A.  R.  308,  denying  validity  of  assessment  for  improvements  against 
lots  in  proportion  to  frontage;  Barber  Asphalt  Paving  Co.  v.  French,  158  Mo. 
534,  54  L.R.A.  492,  58  S.  W.  934;  lUleigh  v.  Peace,  110  X.  C.  32,  17  L.R.A. 
330,  14  S,  E.  521;  Re  Washington  Ave.  69  Pa.  52,  8  A.  R.  255,— upholding  ap- 
plications of  frontage  rule  to  assessments  for  improvements  in  cities;  Scranton 
V.  Koehler,  200  Pa.  326,  49  Atl.  792;  Ebensburg  v.  Little,  30  Pa.  Co.  Ct.  390, 
— upholding  assessment  for  improvements  by  frontage  rule  though  there  is 
difference  in  depth  of  paving;  Craig  v.  Philadelphia,  89  Pa.  265,  7  W.  N.  C. 
117,  36  Phila.  Leg.  Int.  486;  Seely  v.  Pittsburgh,  82  Pa.  360,  22  A.  R.  760,  3 
W,  N.  C.  413,  34  Phila.  Leg.  Int.  6, — holding  frontage  rule  of  assessing  costs 
for  street  improvements,  inapplicable  to  rural  districts. 

Cited  in  note  in  28  L.R.A.(X.S.)  1129,  1130,  1132,  1152,  1168,  1160,  1171, 
1181,  on  assessments  for  improvements  by  front-foot  rule. 

Right  to  charge  property  owners  In  vicinity  with  benefit  from  vacating 
street. 

Cited  in  Re  Centre  Street,  17  W.  X.  C.  309.  holding  that  damages  for  vacat- 
ing street  cannot  be  assessed  and  charged  as  benefits  upon  owners  of  property 
in  vicinity. 
Special  tax  for  cost  of  sprinkling  street. 

Cited  in  Stevens  v.  Port  Huron,  149  Mich.  536,  113  N.  W.  291,  12  A.  &  E. 
Ann.  Cas.  603,  denying  right  to  levy  special  assessment  for  cost  of  sprinkling 
streets;  Pettit  v.  Dudke,  10  Utah,  311,  37  Pac.  568,  holding  that  statute  au- 
thorizing local  assessment  for  cost  of  improving  streets  does  not  include  tax 
for  sprinkling  streets. 
Assessment  for  cost  of  sewer. 

Cited  in  Sears  v.  Boston  Street  Comrs.  173  Mass.  350,  53  X.  E.  876,  denying 
validity  of  statute  authorizing  special  assessment  for  sewer  works  on  other 
grounds  than  special  benefits;  Parrish  v.  Wilkes-Barre,  11  Luzerne  Leg.  Reg. 
241,  upholding  power  to  levy  general  assessment  for  sewer  system,  though  ad- 
ditional power  to  levy  local  tax  be  given;  Oil  City  v.  Oil  City  Boiler  Works, 
152  Pa.  348,  25  Atl.  549,  31  W.  X.  C.  345,  23  Pittsb.  L.  J.  X.'  S.  333,  uphold- 
ing assessment  for  cost  of  construction  of  sewer  though  there  is  no  provision 
for  appeal  from  action  of  those  making  assessments;  Re  Park  Ave.  Sewers, 
169  Pa.  433,  32  Atl.  574,  36  W.  X.  C.  525,  holding  cost  of  construction  of  sewer 
not  assessable  upon  property  not  abutting  improvement. 

Distinguished  in  Michener  v.  Philadelphia,  118  Pa.  535,  12  Atl.  174,  20  W. 
X.  C.  542,  45  Phila.  Leg.  Int.  125,  18  Pittsb.  L.  J.  X.  S.  425,  holding  that  prop- 
erty owner  cannot  refuse  to  pay  sewer  assessment  because  new  sewer  is  not 
necessary  for  him. 
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—  On  abutting  property. 

Cited  in  Gilmore  v.  Hentig,  33  Kan.  156,  5  Pac.  781,  upholding  statute  au- 
thorizing constructions  of  sewers  and  assessment  of  cost  against  abutting  prop- 
erty; Philadelphia  v.  Meighan,  30  Pa.  Co.  Ct.  305,  27  Pa.  Super.  Ct.  160,  13 
Pa.  Dist.  R.  407,  denying  right  to  assess  abutting  owner  for  cost  of  putting  in 
new  sewer  on  opposite  side  of  street  from  old  sewer,  cost  of  which  had  been 
assessed  on  abutting  owners;  Philadelphia  xise  of  Noonan  v.  Verner,  20  Phi  la. 
292,  47  Phila.  Leg.  Int.  166,  8  Pa.  Co.  Ct.  97,  holding  party  paying  one  tax 
for  sewer  constructed  in  front  of  property  not  liable  for  tax  for  parallel  sewer 
in  same  street;  Erie  v.  Russell,  148  Pa.  384,  23  Atl.  1102,  30  W.  N.  C.  20, 
denying  right  to  assess  cost  of  reconstructing  sewer  upon  abutting  owners; 
Philadelphia  use  of  Yost  v.  Odd  Fellows  Hall  Asso.  168  Pa.  105,  31  Atl.  917, 
4  Pa.  Dist.  R.  3,  15  Pa.  Co.  Ct.  609,  holding  fact  that  abutting  owner  had  con- 
structed private  sewer  in  front  of  property  insufficient  to  relieve  him  of  assess- 
ment for  sewer  constructed  by  city;  Witman  v.  Reading,  169  Pa.  375,  32  Atl.  576, 
holding  that  no  property  can  be  assessed  for  cost  of  sewer  except  those  that 
abut  on  line;  Re  Williamsport  Sewers,  18  Pa.  Co.  Ct.  670;  Re  West  Third  Street 
Sewer,  187  Pa.  565,  41  Atl.  476,  43  W.  N.  C.  141,-— holding  abutting  owner  re- 
lieved from  cost  of  reconstruction  of  sewer  though  sewer  was  constructed  at 
city's  cost. 

Distinguished  in  Carson  v.  Brockton  Sewerage  Comrs.  182  U.  S.  398,  45 
L.  ed.  1151,  21  Sup.  Ct.  Rep.  860,  upholding  legislative  right  to  require  pay- 
ment for  use  of  sewer  built  by  assessment  on  property  benefited. 

Estoppel  to  question  assessment  for  street  Improvement. 

Cited  in  Pennsylvania  Co.  v.  Cole,  132  Fed.  668,  holding  owner  of  land  not 
abutting  on  street  and  700  feet  from  sewer,  receiving  no-  notice  till  after  com- 
pletion of  sewer,  not  estopped  to  deny  validity  of  assessment;  Ross  v.  Stack- 
house,  114  Ind.  200,  16  N.  E.  501,  holding  property  owner  standing  by  without 
objection  till  street  is  improved,  estopped  to  question  legality  of  proceedings 
unless  absolutely  void;  Harrisburg  v.  Hoak,  9  Pa.  Dist.  R.  51,  23  Pa.  Co.  Ct. 
72,"  2  Dauphin  Co.  Rep.  327,  holding  right  to  have  lien  against  property  for 
assessment  for  sewer  in  street  on  which  property  does  not  abut  stricken  off, 
not  barred  by  laches. 
Maniclpall  ties'  duty  to  pay  for  street  improvements. 

Cited  in  Early  v.  Ashworth,  17  Phila.  248,  41  Phila.  Leg.  Int.  24,  on  munici- 
pality's duty  to  pay  cost  of  repairing  street. 
Taring  power. 

Cited  in  Farris  v.  Vannier,  6  Dak.  186,  3  L.R.A.  713,  42  N.  W.  31,  denying 
validity  of  tax  law  authorizing  taxation  of  personalty  in  unorganized  county 
nearest  organized  county;  McClelland  v.  State,  138  Ind.  321,  37  N.  E.  1089. 
upholding  taxation  to  reimburse  township  loosing  public  funds;  Hilbish  v. 
Catherman,  64  Pa.  154,  2  Legal  Gaz.  164,  upholding  tax  to  pay  bounties  for 
volunteers  in  army;  Lehigh  Iron  Co.  v.  Lower  Macungie  Twp.  81  Pa.  482,  up- 
holding  law  making  owners  of  ore  beds  pay  per  load  for  drawing  ore  over 
road;  Ellis  v.  Kies,  1  Dauphin  Co.  Rep.  195,  on  nature  of  municipal  assess- 
ments; Philadelphia  y.  Gallagher,  16  Phila.  15,  40  Phila.  Leg.  Int.  HO,  on 
strict  construction  of  power  authorizing  tax;  Frieszleben  v.  Shallcross.  9 
Houst.  (Del.)  1,  8  L.R.A.  337,  19  Ail.  576,  on  legitimate  exercise  of  taxing 
power;  Scranton  v.  Koehler,  14  Pa.  Super.  Ct,  1  (dissenting  opinion),  on  • 
necessity  that  tax  be  equal. 
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Cited  in  reference  note  in  69  A.  D.  789,  on  purposes  for  which  taxes  may  be 
raised. 

Cited  in  notes  in  98  A.  P.  667,  on  what  is  public  purpose  for  which  munici- 
pal bonds  may  be  issued;  8  A.  S.  R.  509,  on  what  impositions  may  be  sus- 
tained as  exercise  of  taxing  power;  4  LJLA.  294,  on  special  tax  for  local  im- 
provements;  13  L.R.A.  533,  on  necessity  that  taxation  be  for  public  purpose. 

—  Local  tax  for  general  purpose. 

Cited  in  Dyar  v.  Farmington,  70  Me.  615,  denying  legislature's  power  to  au- 
thorize municipality  to  levy  local  tax  for  general  purpose;  Re  Sycamore  Al- 
ley, 9  Pa.  Co.  Ct.  61,  denying  right  to  assess  private  property  for  cost  of 
opening  alley  where  same  was  for  general  public  benefit;  Alges  v.  Curran,  29 
Phila.  Leg.  Int.  28,  4  Legal  Gaz.  21,  denying  validity  of  assessment  for  im- 
provement of  road  on  lands  fronting  road,  where  improvement  is  solely  public 
benefit;  Re  Saw-Mill  Run  Bridge,  85  Pa.  163,  6  W.  N.  C.  321,  denying  right 
to  assess  improvements  to  bridge  crossing  stream  at  public  highway,  upon  in- 
dividual property;  Philadelphia  v.  Eddleman,  169  Pa.  452,  32  Atl.  039,  36  W. 
N.  C.  438,  upholding  assessment  for  paving  street  where  defense  was  that  same 
had  earlier  been  macadamized  by  turnpike  company  and  repeatedly  repaired 
as  public  way;  Bromley  v.  Reynolds,  2  Utah,  525,  denying  legislature's  power 
to  levy  local  tax  for  general  purpose;  State  ex  rel.  New  Richmond  v.  Davidson, 
114  Wis.  563,  53  L.R.A.  739,  90  N.  W.  1067,  upholding  l^slative  right  to 
enact  law  providing  for  general  appropriation  for  relieving  city  of  expense 
caused  by  destruction  by  storm;  Re  Terry,  3  W.  N.  C.  31,  on  special  taxation; 
Davis  V.  Doylestown,  3  Pa.  Co.  Ct.  673,  on  right  to  levy  local  assessment  for 
improvement  giving  only  common  benefits  to  all;  Re  Park  Ave.  83  Pa.  167,  34 
•  Phila.  Leg.  Int.  149;  Butler  ▼.  Wilkes-Barre,  1  Luzerne  Leg.  Reg.  677, — on 
legislative  right  to  authorize  municipality  to  levy  local  tax  for  general  pur- 
pose. 

Cited  in  note  in  6  L.R.A.  802,  on  special  assessment  for  general  purpose. 

—  Exemptioiis. 

Cited  in  Jenkintown  v.  Jenkintown  Baptist  Church,  6  Pa.  Co.  Ct.  385,  hold- 
ing church  property  exempt  from  assessment  for  street  improvement;  Erie  v. 
School  Dist.  17  Pa.  Super.  Ct.  33,  denying  right  of  city  of  third  class  to  recover 
from  school  district,  cost  of  pavement  in  front  of  school  house;  Olive  Ceme- 
tery Co.  V.  Philadelphia,  93  Pa.  129,  39  A.  R.  732,  9  W.  N.  C.  85,  37  Phila. 
Leg.  Int.  264,  denying  liability  of  owner  of  burial  lot  for  assessment  for  cost 
of  construction  of  sewer  in  adjacent  street;  Erie  v.  First  Universalist  Church, 
106  Pa.  278,  14  W.  N.  C.  232,  41  Phila.  Leg.  Int.  135,  14  Pittsb.  L.  J.  N.  S. 
428,  holding  church  exempt  from  assessment  for  construction  of  sewer;  Pitts- 
burg ▼.  Sterrett  Subdist  School,  204  Pa.  635,  61  L.R.A.  183,  54  Atl.  403,  de- 
nying liability  of  school  property  for  cost  of  paving  street  at  its  front;  Church 
of  Our  Saviour  v.  Montgomery  County,  10  W.  N.  C.  170,  12  Pittsb.  L.  J.  N.  S. 
6,  1  Chester  Co.  Rep.  215;  Re  Central  M.  E.  Church,  11  Kulp,  131,— holding  par- 
sonage not  exempt  from  taxation  as  being  part  of  church. 

—  Court's  Jurisdiction  In  regard  to. 

Cited  in  Morgan  Park  v.  Wiswall,  155  111.  262,  40  N.  E.  611,  lidding  court 
may  review  questions  whether  improvement,  cost  of  which  local  tax  is  levied, 
is  local  improvement;  Re  Fifth  Sewer  Dist.  2  Lack.  Leg.  News,  14^,  holding 
that  court's  authority  may  only  be  invoked  in  case  municipal  assessment  has 
been  made  where  there  is  no  right  to  assess,  or  wrong  principal  was  adopted; 
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Ilarrisburg  v.  Miller,  2  Dauphin  Co.  Rep.  218,  holding  amount  of  tax  assessed 
for  local  improTement  and  property  liable,  to  be  legislative  question;  Re  Fifth 
Sewer  Dist.  5  Pa.  Dist.  R.  303,  holding  assessment  of  cost  of  sewer  on  property 
owners,  exercise  of  taxing  power  with  which  court  has  little  right  to  interfere; 
Kimball  y.  Grantsville,  19  Utah,  308,  45  L.R.A.  028,  57  Pac.  1,  denying  right 
of  court  to  interfere  with  tax  law  where  no  constitutional  requirement  is  vio- 
lated; Weber  v.  Reinhard,  73  Pa.  370,  13  A.  R.  747;  Com.  ex  rel.  Althouse  v. 
Thompson,  2  Legal  Chron.  305, — holding  that  court  will  not  pronounce  tax  law 
unconstitutional  on  mere  ground  of  injustice. 
Property  rights  generally. 

Cited  in  Black  v.  State,  113  Wis.  206,  90  A.  S.  R.  853,  89  N.  W.  622,  on 
rights  arising  from  ownership  of  property. 

3  AM.  R£P.  625,  BECK  t.  PARK£R,   65  PA.  262. 

Validity  of  assignment  for  benefit  of  creditors. 

Cited  in  Johnson  v.  Crawford,  154  Fed.  701,  upholding  validity  of  assign- 
ment for  benefit  of  creditors;  Haas  v.  O'Brien,  66  N.  Y.  597,  1  Abb.  N.  C.  173, 
52  How.  Pr.  27,  upholding  validity  of  assignment  for  benefit  of  creditors  by 
insolvent  debtor,  not  giving  unlawful  preference;  Sadler  v.  Immel,  15  Nev. 
265,  upholding  validity  of  assignment  for  benefit  of  creditors  made  more  than 
six  months  before  bankruptcy  proceedings;  Keating  v.  Vaughn,  61  Tex.  518, 
upholding  assignment  law  requiring  acceptance  of  proportionate  share  and 
execution  of  release. 
Assignment  and  Insolvent  laws  as  affected  by  bankruptcy  act. 

Cited  in  Costello  v.  Harbaugh,  83  111.  App.  29,  holding  state  assignment  law 
inoperative  while  the  Federal  bankruptcy  law  is  in  force;  Hull's  Estate,  8 
Del.  Co.  Rep.  306,  10  Pa.  Dist.  R.  661,  8  North  Co.  Rep.  77,  upholding  validity 
of  assignment  for  creditors  unless  superseded  by  adverse  proceedings  in  Federal 
courts  under  bankruptcy  act;  Shryock  y.  Bashore,  11  Phila.  565,  33  Phila. 
lieg.  Int.  56,  holding  assignment  for  benefit  of  creditors  to  be  void  as  against 
bankruptcy  act;  Shand  v.  Rowan,  33  S.  C.  451,  10  L.R.A.  705,  12  S.  E.  165, 
holding  assignment  law  not  to  be  insolvency  or  bankruptcy  law;  Steelman  v. 
Mattix,  36  N.  J.  L.  344,  on  effect  of  bankruptcy  act  upon  state  insolvent  laws; 
Huirs  Estate,  32  Pittsb.  L.  J.  N.  S.  98,  25  Pa.  Co.  Ct.  353;  Rees  v.  Boggs,  18 
Montg.  Co.  L.  Rep.  80,  26  Pa.  Co.  Ct.  284,  11  Pa.  Dist.  R.  188,— on  assignments 
for  creditors  as  affected  by  bankruptcy. 

Cited  in  notes  in  45  L.R.A.  179,  on  effect  of  bankrupt  laws  on  assignments 
for  creditors  where  no  bankrupt  proceedings  were   instituted;    45   L.R.A.   186, 
on   effect   of   bankrupt   law    on   subsequent    insolvent   proceedings   under    state 
laws. 
Remedy  where  assignee  fails  to  prosecute  claim. 

Cited  in  Bowker  v.  Hill,  115  Fed.  528,  on  remedy  where  assignee  fails  to 
prosecute  claims  due  bankrupt  from  third  parties. 
Salt  for  fraudulent  preference. 

Cited  in  Ferryman  v.  Allen,  50  Aln.  573,  upholding  contract  respecting  for- 
bearance of  creditors  suing  to  recover  fraudulent  preference. 
Effect  of  subsequent  delay  to  make  act  fraudulent. 

Cited  in  Hallowell  v.  Knight,  23  Montg.  Co.  L.  Rep.  77,  34  Pa.  Co.  Ct.  273, 
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upholding  deed  from  husband  to  wife,  valid  in  first  instance,  though  there  is 
delay  in  recording,  and  further  credit  is  given. 

8  AM.  R£P,    628,  KAY  v.  PENNSYIiVANIA  R.   CO.   63   PA.    269. 
Railroad's  duty  of  care  In  respect  to  Its  premises. 

Cited  in  Ohio  &  M.  R.  Co.  v.  McDaneld,  5  Ind.  App.  108,  31  X.  E.  836,  hold- 
ing railroad's  negligence  in  allowing  train  without  engine  to  pass  over  hi^^way 
to  be  for  jury  in  particular  circumstances;  Keffe  v.  Milwaukee  &  St.  P.  R.  Co. 
21  Minn.  207,  18  A.  R.  393,  holding  railroad  liable  for  negligence  iu  maintain- 
ing turntable  in  unguarded  condition  in  public  place  near  station;  O'Connor 
V.  Missouri  P.  R.  Co.  94  Mo.  150,  4  A.  S.  R.  364,  7  S.  W.  106,  holding  railroad 
negligent  in  making  flying  switch  on  public  highway  without  car  being  under 
control  of  brakeman;  Bradley  v.  Ohio  River  &  C.  R.  Co.  126  N.  C.  735,  36  S. 
E.  181,  holding  railroad  negligent  in  kicking  ears  over  crossing  without  means 
of  ^stopping  in  case  of  danger. 
—  Premises  used  by  public. 

Cited  in  Felton  v.  Aubrey,  20  C.  C.  A.  436,  43  U.  S.  App.  278,  74  Fed.  350, 
holding  railroad  bound  to  use  reasonable  care  in  running  trains  at  place  where 
people  have  implied  right  to  cross;  Clampit  v.  Chicago,  St.  P.  &  K.  C.  R.  Co. 
84  Iowa,  71,  50  N.  W.  673,  holding  railroad  liable  for  negligent  injury  to  party 
crossing  track  at  path  used  by  pedestrian  to  company's  knowledge  for  long 
time;  Croft  v.  Chicago,  R.  J.  &  P.  R.  Co.  132  Iowa,  087,  108  N.  W.  1053,  hold- 
ing that  railroad  owes  station  agent's  wife  duty  to  use  due  care,  where,  with 
knowledge  of,  its  officers,  she  is  permitted  to  assist  husband,  and  is  injured 
while  on  company's  ground;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Phillips,  112  Ind. 
59,  2  A.  S.  R.  155,  13  N.  E.  132,  holding  railroad  liable  for  negligence  in  run- 
ning over  man  walking  along  track  in  public  street;  Morris  v.  Florida,  C.  k 
P.  R.  Co.  43  Fla.  10,  29  So.  541,  holding  railroad  maintaining  open  roadway 
into  its  yard  bound  to  use  ordinary  care  in  respect  thereto;  Stewart  v.  Cin- 
cinnati, W.  &  M.  R.  Co.  89  Mich.  315,  17  L.R.A.  539,  50  N.  W.  852,  holding 
railroad  bound  to  use  due  care  in  respect  to  farm  crossing  not  removed  though 
time  for  its  maintenance  had  expired;  Merz  v.  Missouri  P.  R.  Co.  14  Mo. 
App.  469,  holding  railroad  negligent  in  sending  detached  cars,  without  brake- 
man,  over  its  grounds  open  to  public  in  city  of  St.  Louis;  Sutton  v.  New 
York  C.  &  H.  R.  R.  Co.  4  Hun,  760,  holding  railroad  permitting  people  to 
cross  track  frequently  at  certain  place  not  at  liberty  to  allow  cars  to  run  over 
place  without  servant  to  control  them;  Smith  v.  Lehigh  Valley  R.  Co.  21  Pa. 
Co.  Ct.  9,  holding  that  railroad  company  permitting  freight  yard  to  become 
public  thoroughfare  is  liable  for  negligence  to  person  entering;  Smith  v.  Texas 
&  P.  R.  Co.  2  Posey,  Unrep.  Cas.  (Tex.)  329,  holding  railroad  liable  for  defects 
in  premises  which  by  its  conduct  it  induces  public  to  use;  Nichols  v.  Washington, 
O.  &  W.  R,  Co.  83  Va.  99,  5  A.  S,  R.  267,  5  S.  E.  171,  holding  company  liable 
for  causing  cars  to  come  together  across  space  left  open  for  passage  to  depot, 
causing  injury  to  plaintiff;  Roth  v.  Union  Depot  Co.  13  Wash.  525,  31  L.R-.A. 
836,  43  Pac.  641,  holding  railroad  permitting  public  to  use  path  across  right 
Of  way  for  long  time  bound  to  use  reasonable  care  to  protect  pedestrians; 
Murphy  v.  Chicago,  R.  I.  &  P.  R.  Co.  38  Iowa,  539  (dissenting  opinion),  on 
railroad's  liability  where  pedestrians  are  permitted  to  use  its  tracks;  Mithini 
v.  Lehigh  &  W.  B.  Coal  Co.  225  Pa.  214,  73  Atl.  1106,  holding  owner  of  laiul 
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used   as  playground   bound   to   use   reasonable  caution   to  protect   public   from 
operation  of  dangerous  machinery. 

Cited  in  reference  note  in  86  A.  D.  552,  on  duty  of  railroad  company  to  per- 
sons crossing  track. 

Cited  in  note  in  69  L.R.A.  542,  543,  on  duty  to  discover  another's  peril  or 
disability  at  places  where  people  are  likely  to  be  present. 
Duty  of  care  to  trespassers  and  licensees. 

Cited  in  Clarkin  v.  Biwabki-Bessemer  Steel  Co.  65  Minn.  483,  67  N.  W. 
1020,  holding  defendants  liable  to  licensees  of  camp  near  dynamite  shanty  for 
failure  to  use  due  care  in  thawing  dynamite;  Lauritsen  v.  American  Bridge 
Co.  87  Minn.  518,  92  N.  W.  475,  holding  owner  of  scaffold  used  by  employees 
bound  to  use  ordinary  care  as  to  others  whom  he  permits  to  use  it. 

Cited  in  notes  in  16  A.  D.  502,  on  license  to  use  or  enter  upon  realty;  31  A.  ' 
S.  R.  713,  on  general  character  of  parol  licenses. 

—  Duty  of  railroad  company. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Adair,  12  Ind.  App.  569,  39  N.  E. 
672,    holding    railroad    not   bound    to    protect   mere    licensee    from    negligence; 
Keegan  v.  Luzerne  County,  8  Kulp,  160,  hoMing  it  to  be  general  rule  that  rail- 
road owes  no  duty  of  precaution  against  trespassers  on  its  tracks. 
Duty  of  care  as  to  children. 

Cited  in  Henderson  v.  Continental  Ref.  Co.  219  Pa.  384,  123  A.  S.  R.  668, 
68  Atl.  968,  holding  it  to  be  question  for  jury  as  to  whether  company  main- 
taining unguarded  pump  machines  on  lot  occupied  by  houses  of  its  tenants, 
was  liable  for  death  of  seven  year  old  child  visiting  house  and  getting  into 
machine;  Emerson  v.  Peteler,  35  Minn.  481,  59  A.  R.  337,  29  N.  W.  311,  hold- 
ing street  grading  company  not  required  to  hire  watchman  to  keep  children 
from  riding  upon  cars  when  in  actual  use. 

—  Duty  of  railroad  company. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Schwindling,  101  Pa.  258,  47  A.  R.  706, 
12  W.  N.  C.  349,  13  Pittsb.  L.  J.  N.  S.  156,  40  Phila.  Leg.  Int.  81,  denying 
railroad's  liability  for  injuries  to  six  year  old  boy  who  stood  so  near  track 
that  he  was  hit  by  train;  Brague  v.  Northern  C.  R.  Co.  192  Pa.  242,  43  Atl. 
987,  denying  recovery  for  injuries  to  seven  year  old  boy  received  while  walk- 
ing on  railroad  company's  track;  Barney  v.  Hannibal  &  St.  J.  R.  Co.  126  Mo. 
372,  26  L.R.A.  847,  28  S.  W.  1069,  holding  that  railroad  owes  no  duty  to  child 
trespassing  in  its  yard. 

Cited  in  notes  in  49  A.  S.  R.  422,  on  liability  of  railroad  company  for  in- 
jury to  child  trespassing  on  its  property;  25  L.R.A.  786,  on  duty  of  railroad 
employees  to  keep  lookout  for  children  on  track. 

Distinguished  in  Flower  v.  Pennsylvania  R.  Co.  69  Pa.  210,  8  A.  R.  251,  de- 
nying railroad's  liability  for  death  of  ten  year  old  boy  who  fireman  asked  to 
turn  water  into  tender  in  performance  of  which  he  was  killed. 

Validity  of  retrospective  statutes. 

Cited  in  Portuondo's  Estate,   191    Pa.  28,  43  Atl.   1102,  19   Pa.   Co.   Ct.  419, 
6  Pa.  Dist.   R.  462,   6  North  Co.   Rep.   69,   13  Montg.  Co.  L.   Rep.    149,   deny- 
ing constitutionality  of   retrospective  declaratory   act  so  far  as  concerns  past 
transaction. 
Retrospective  operation  of  statute. 

Cited  in  Osborne  v.  Detroit,  32  Fed.  36,  holding  statute  passed  after  occur- 
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rence  of  injury,  limiting  recovery  in  such  cases  to  be  prospective  only;  Lewis 
V.  Pennsylvania  R.  Co.  220  Pa.  317,  18  L.R.A.(N.S.)  279,  6«  Atl. '821,  13  A.  & 
E.  Ann.  Cas.  1142,  holding  that  act  repealing  statute  exempting  railroad  from 
liability  in  certain  cases  does  not  affect  cause  accruing  prior  to  repealing  act. 

Cited  in  reference  note  in  75  A.  D.  621,  on  law  of  case  at  time  it  became  com« 
plete  as  inherent  element. 
Imputing  parent's  negligence  to  child. 

Cited  in  Government  Street  R.  €o.  v.  Hanlon,  63  Ala.  70,  holding  parent's 
negligence  no  bar  to  action  by  infant  of  tender  years  for  negligent  injuries; 
Mattson  v.  Minnesota  4  N.  W.  R.  Co.  98  Minn.  296,  108  N.  W.  517,  holding 
parent's  negligence  in  care  of  minor  child  to  be  for  jury  where  father  was  busy 
in  field  and  mother  was  milking  cows  at  time  of  injury;  Fink  v.  Missouri  Fur- 
Vnace  Co.  10  Mo.  App.  61,  holding  question  of  contributory  negligence  of  par- 
ent allowing  four  year  old  child  to  escape  to  sand  pit  to  be  for  jury*.  Bot- 
toms V.  Seaboard  &  R.  R.  Co.  114  N.  C.  699,  41  A.  S.  R.  799,  25  L.R.A.  784,  19 
S.  £.  730,  denying  right  to'  impute  to  child,  parent's  negligence  in  allowing 
child  to  stray  on  track;  Weida  v.  Hanover  Twp.  30  Pa.  Super.  Ct.  424,  hold- 
ing mother  not  chargeable  with  contributory  n^ligenoe  for  permitting  child 
to  wander  from  house  while  she  is  engaged  in  household  duties;  Pittsburg,  A. 
&  M.  R.  Co.  V.  Pearson,  72  Pa.  169,  29  Phila,  Leg.  Int.  372,  holding  question 
of  parent's  contributory  negligence  in  removing  barrier  from  door  permitting 
eighteen  months  old  child  to  escape  to  street,  to  be  for  jury;  Philadelphia 
&  R.  R.  Co.  V.  Long,  75  Pa.  257,  2  Legal  Chron.  84,  holding  it  to  be  question 
for  jury  as  to  whether  parents  were  guilty  of  contributory  negligence  in  per- 
mitting child  of  tender  years  to  be  on  street;  Johnson  v.  Reading  City  Pass. 
R.  Co.  160  Pa.  647,  40  A.  S.  R.  752,  28  Atl.  1001,  34  W.  N.  C.  205,  denying  re- 
covery for  loss  of  child  twenty  months  old,  who,  while  mother  was  talking  on 
front  step,  went  down  steps  and  upon  track  and  was  killed;  Bamberger  v. 
Citizens'  Street  R.  Co.  95  Tenn.  18,  49  A.  S.  R.  909,  28  L.R.A.  486,  31  S.  W. 
163,  denying  recovery  for  child's  death  caused  by  parent's  contributory  negli- 
gence, where  parent  is  sole  beneficiary;  Battishill  v.  Humphreys,  64  Mich. 
494,  31  N.  W.  894,  on  doctrine  of  imputed  negligence;  Frick  v.  St.  Louis,  K. 
C,  A  N.  R.  Co.  75  Mo.  595,  on  sufficiiency  of  parent's  negligence  to  bar  recovery 
of  child  for  injuries;  Nagle  v.  Allegheny  Valley  R.  Co.  88  Pa.  35,  32  A.  R. 
413,  6  W.  N.  C.  670,  on  imputing  negligence  to  child  of  tender  years. 

Cited  in  reference  notes  in  20  A.  R.  512,  on  imputing  negligence  of  parent  in 
suit  for  injury  to  child;  1  A.  S.  R.  442,  on  effect  of  parents'  permitting  child 
to  be  in  street  on  right  to  recover  for  injury. 

Cited  in  notes  in  55  A.  D.  678,  on  parentis  negligence  in  permitting  child 
to  be  at  large  in  the  streets  or  upon  railroad  track  as  defense  against  action 
for  personal  injury;  43  A.  R.  216;  57  A.  R.  475,  478;  6  L.R.A.  546,— on  im- 
puting to  child  the  contributory  negligence  of  parent  or  guardian;  3  L.R.A.  336, 
on  imputability  of  contributory  negligence  to  child  of  tender  years;  21  L.R.A. 
81,  on  contributory  negligence  of  parent  or  custodian  in  permitting  child  to 
stray  into  danger  as  bar  to  action  by  child  for  negligent  injuries. 

Distinguished  in  Nashville  R.  Co.  v.  Howard,  112  Tenn.  107,  64  L.R.A.  437, 
78  S.  W.  1098,  holding  in  suit  by  infant  by  next  friend  for  injuries  caused  by 
negligence,  parent's  negligence  not  imputable  to  child. 
Poverty  as  evidence  to  show  lack  of  parent's  contributory  negligence. 

Cited  in  Mayhew  v.  Burns,  103  Tnd.  328,  2  N.  E.  793,  denying  admissibility 
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of  evidence  of  parents'  poverty  to  show  freedom  from  contributory  negligence 
in  not  keeping  servant  to  guard  child. 
Negligence  as  question  for  Jury. 

Cited  in  Mark  v.  St.  Paul,  M.  &  M.  R.  Co.  32  Minn.  208,  20  N.  W.  131,  hold- 
ing it  to  be  question  for  jury  as  to  whether  employee  of  mill  crossing  track 
was  guilty  of  contributory  negligence  in  failing  to  see  car  kicked  toward  bim; 
Johnson  v.  West  Chester  &  P.  R.  Co.  70  Pa.  357,  4  Legal  Gaz.  45,  holding  it 
to  be  question  for  jury  whether  passenger  in  changing  cars  was  guilty  of  con- 
tributory negligence  in  stepping  on  train  when  it  was  moving  off;  Murray  v. 
Scranton  R.  Co.  36  Pa.  Super.  Ct.  676,  holding  question  for  jury  as  to  whether 
parents  of  child  injured  on  street  used  reasonable  precautions  in  safe-guarding 
it. 

Cited  in  reference  notes  in  2  A.  S.  R.  546,  on  negligence  as  question  of  fact 
for  jury;  86  A.  D.  587,  oh  effect  of  circumstances  upon  what  is  reasonable  or 
due  care. 

Cited  in  note  in  72  A.  D.  721,  on  culpable  negligence  as  question  of  fact 
for  jury. 
—  In  case  of  child. 

Cited  in  Duffy  v.  Missouri  P.  R.  Co.  19  Mo.  App.  380,  holding  it  to  be  for 
jury  to  say  whether  young  child  was  guilty  of  contributory  negligence;  Phila- 
delphia City  Pass.  R.  Co.  v.  Hassard,  75  Pa.  367,  31  Phila.  Leg.  Int.  197,  6 
Legal  Gaz.  188,  holding  it  to  be  question  for  jury  as  to  whether  boy  ten  years 
old  getting  off  street  car  while  in  motion  was  negligent;  Crissey  v.  Heston- 
ville,  M.  &  F.  Pass.  R.  Co.  75  Pa.  83,  31  Phila.  Leg.  Int.  78,  6  Legal  Gax.  42, 
2  Legal  Chron.  81,  holding  it  to  be  for  jury  to  say  whether  thirteen  year  old 
boy  was  negligent  in  getting  off  street  car  while  in  motion. 
Culpable  negligence  defined. 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Paris,  111  Va.  41,  28  L.R.A.(N.S.)    773, 
68  S.  E.  398    (dissenting  opinion),  on  definition  of  culpable  negligence. 
Degree  of  care  require^  of  infants. 

Cited  in  Elwood  Street  Electric  Street  R.  Co.  v.  Ross,  26  Ind.  App.  258,  58  N. 
E.  535,  holding  child  under  five  years  non  sui  juris  making  allegation  of  free- 
dom from  negligence  unnecessary;  Westerfield  v.  Lewis,  43  La.  Ann.  63,  9  So. 
52,  holding  child  of  five  years  seven  months  prima  facie  incapable  of  contribu- 
tory negligence;  Wright  v.  Detroit,  G.  H.  &  M.  R.  Co.  77  Mich.  123,  43  N.  \V. 
765,  holding  boy  fifteen  years  old  not  bound  to  same  degree  of  care  as  adult; 
Edgington  v.  Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa,  410,  57  L.R.A.  561,  90 
N.  VV.  95;  Miller  v.  McCluskey,  1  N.  Y.  Civ.  Proc.  Rep.  252,— holding  infant 
bound  to  use  such  care  as  may  reasonably  be  expected  of  child  of  like  age: 
Dickey  v.  Hartman,  25  Lane.  L.  Rev.  139,  holding  seven-year-old  l)oy  excused 
from  contributory  negligence;  Metzler  v.  Philadelphia  &  R.  R.  Co.  28  Pa. 
Super.  Ct.  180,  holding  that  court  could  say  as  matter  of  law  that  nine-year- 
old  child  could  not  be  guilty  of  contributory  negligence;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Priest,  50  Kan.  16,  31  Pac.  674,  on  care  required  of  infant  of  tender 
years. 

Cited  in  reference  note  in  12  A.  S.  R.  327,  on  negligence  of  children. 

Cited  in  notes  in  55  A.  D.  676,  on  capacity  of  child  for  negligence  prevent- 
ing recovery  for  injury;  72  A.  D.  757,  on  contributory  negligence  by  infant  of 
tender  years;  49  A.  S.  R.  410,  on  age  at  which  infant  may  be  regarded  as  free 
from  contributory  negligence,  as  a  matter  of  law;   17  IuR.A.  78,  on  effect  of 
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contributory  negligence  of  child  on  action  for  its  death;   21  L.  ed.  U.  S.  745, 
on  degree  of  care  required  from  infants  to  avoid  injury. 
Nature  of  right  to  recover  for  tortious  injury. 

Cited  in  Byers  v.  Pennsylvania  R.  Co.  6  Pa.  Dist.  R.  683,  holding  right  to 
recover  damages  for  tortious  injury  to  be  vested  right  which  legislature  can- 
not-destroy;   Frazer  v.  Bigelow  Carpet  Co.  141  Mass.  126,  4  N.  E.  620,  on  na- 
ture of  obligation  to  pay  for  destruction  of  another's  property. 
Running  switch. 

Cited  in  Baltin^ore  &  O.  R.  Co.  v.  Kean,  65  Md.  394,  5  Atl.  326,  on  nature  of 
running  switch. 

Cited  in  notes  in  90  A.  D.  66,  on  care  required  of  railroad  company  making 
flying  switch  at  crossing;  18  L.R.A.  65,  on  negligence  of  railroad  in  respect 
to  flying  switches  or  detached  cars  moving  by  their  gwn  momentum;  18  L.R.A. 
67,  on  effect  of  contributory  negligence  upon  negligence  of  railroad  in  respect 
to  flying  switches  or  detached  cars  moving  by  their  own  momentum. 

3  AM.  REP.   686,  CRAIG  t.  KLINE,  65  PA.  899. 
Regulation  of  commerce. 

Cited  in  North  Bloomfield  Gravel  Min.  Co.  v.  United  States,  32  C.  C.  A.  84, 
69  U.  S.  App.  377,  88  Fed.  664,  upholding  act  of  Congress  regulating  hydraulic 
mining  to  purpose  that  navigable  streams  shall  not  be  obstructed  by  debris. 

Cited  in  note  in  41  L.  ed.  U.  S.  998,  on  navigable  waters  and  right  therein. 
—  State  regulation  under  police  power. 

Cited  in  The  St.  Joseph,  Fed.  Cas.  No.  12,230,  upholding  libel  in  rem  for 
tolls  imposed  by  state  for  improvement  of  rivers;  J.  S.  Keator  Lumber  Co.  v. 
St.  Croix  Boom  Corp.  72  Wis.  62,  7  A.  S.  R.  837,  upholding  construction  of 
booms  in  river  leading  into  Mississippi  though  State  Constitutions  of  Minne- 
sota and  Wisconsin  provide  for  such  rivers  being  free  waterways;  Central  R. 
Co.  V.  Northampton  County,  11  North  Co.  Rep.  342,  holding  question  involving 
consideration  of  rate  legislation  not  exclusively  for  legislature  beyond  juris- 
diction of  ultimate  supervision  by  courts  to  determine  whether  it  be  reason- 
able; Com.  V.  Gloucester  Ferry  Co.  98  Pa.  105,  10  W.  N.  C.  509,  38  Phila.  Leg. 
Int.  412  (dissenting  opinion),  on  state's  regulation  of  commerce  under  police 
power. 

Cited  in  reference  note  in  28  A.  R.  542,  on  right  to  impose  tolls  for  improve- 
ments to  public  water  ways. 

Cited  in  notes  in  70  A.  D.  154,"  on  power  to  regulate  weights  and  measures; 
7  L.R.A.  674,  on  powers  of  states  over  navigable  rivers. 
Forfeiture  of  logs  floating  In  navigable  streams. 

Cited  in  Henry  v.  Roberts,  50  Fed.  902,  upholding  state  statute  providing 
for  tax  of  twenty  five  cents  per  log  for  logs  washed  upon  banks  of  Chesapeake; 
West  Branch  Lumberman's  Exch.  v.  Lutz,  38  W.  N.  C.  434,  2  Pa.  Super.  Ct. 
91,  holding  statute  providing  for  salvage  for  logs  taken  out  of  Susquehanna 
inapplicable  to  logs  carried  out  of  boom  by  irresistible  flood;  Wendt  v,  Craig, 
07  Pa.  424,  denying  forfeiture  of  logs  put  loose  into  Susquehanna  in  absence 
of  notice  to  owner;  West  Branch  Lumbermen's  Exch.  v.  Fisher,  150  Pa.  475,  24 
Atl.  735,  11  Pa.  Co.  Ct.  328,  1  Pa.  Dist.  R.  419,  on  right  to  take  up  logs  lying 
oh  islands  in  Susquehanna  river. 
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Cited  in  notes  in  33  L.R.A.  182,  on  legislative  power  to  fix  tolls,  rates,  or 
prices  for  care  or  salvage  of  logs;  41  L.R.A.  378,  on  regulation  of  floatage  of 

*OgB. 

liHiat  Is  due  process. 

Cited  in  Kieffer  v.  Reformed  Dutch  Church,  9  North  Co.  Rep.  78,  on  meaning 
•of  due  process  of  law;  Ritter  v.  Rodgers,  8  Pa.  Co.  Ct.  451,  denying  validity 
of  statute  requiring  veterinary  surgeons  of  particular  class  to  register  within 
six  months  from  date  of  statute;  Re  Kane,  7  Legal  Gaz.  337,  4  Luzerne  Leg. 
Reg.  263,  denying  right  to  cancel  naturalization  papers  for  perjury  until  trial 
and  conviction;  South  Bethlehem  ▼.  Hackett,  12  Lane.  L.  Rev.  196,  denying 
validity  of  ordinance  imposing  fine  for  failure  to  take  out  license  for  doing 
-transient  retail  business  without  limiting  amount  of  fine;  Lancaster  ex  reL 
Bd.  of  Health  v.  Reese,  22  Lane.  L.  Rev.  37,  14  Pa.  Dist.  R.  447,  upholding 
ordinance  requiring  milkmen  to  take  out  license  imder  'limited  penalty  for 
failure  so  to  do. 

Cited  in  reference  note  in  76  A.  D.  021,  on  necessity  of  judicial  trial  of  all 
•claims  of  justice  between  man  and  man. 

Cited  in  note  in  11  L.RJL  224,  on  what  is  due  process  of  law. 
«- Necessity  of  notice  and  opportunity  to  be  beard. 

Cited  in  Newman  v.  People,  23  Colo.  300,  47  Pac.  278,  upholding  statute 
providing  for  seizure  of  gambling  devices  without  notice  to  owner;  Scheibner 
V.  Baer,  4  Pa.  Dist.  R.  633,  holding  superintendent  claiming  power  to  annul 
teacher's  license  must  give  notice  and  opportunity  to  be  heard;  Philadelphia 
T.  Scott,  81  Pa.  80,  22  A.  R.  738,  2  W.  N.  C.  714,  33  Phila.  Leg.  Int.  272,  de- 
nying validity  of  statute  providing  for  repair  of  meadow  banks  which  fails 
to  provide  for  hearing  to  determine  necessity. 
Meaning  of  law  of  the  land. 

Cited  in  Weber  v.  Reinhard,  73  Pa.  370,  13  A.  R.  747,  5  Legal  Gas.  109  (dis- 
senting opinion),  on  meaning  of  words  'iaw  of  the  land;"  Sauser  v.  Wemtz, 
1  Legal  Chron.  249,  holding  ''law  of  land"  to  mean  "due  process  of  law"  or 
Judgment  of  law  in  regular  course  of  administration;  Central  R.  Co.  v.  North- 
ampton County,  18  Pa.  Dist.  R.  143,  holding  law  of  the  land  to  mean  law  of 
the  individual  case  as  established  by  due  process  of  law. 
Xiability  to  exemplary  damages. 

Cited  in  Washington  Ice  Co.  v.  Webster,  68  Me.  449,  holding  that  exemplary 
-damages  may  be  given  in  replevin  when  there  is  outrage  in  taking  or  oppres- 
sion in  detention.  * 

Cited  in  reference  note  in  93  A.  D.  744,  on  recovery  of  exemplary  damages 
in  replevin. 

Xiability  to  double  and  treble  damages. 

Cited  in  Denver  k  R.  G.  R.  Co.  v.  Outcalt,  2  Colo.  App.  396,  31  Pac.  177, 
•denying  validity  of  statute  providing  for  absolute  liability  of  railroad  for 
stock  killed  at  double  appraised  value. 

Distinguished  in  Watson  v.  Rynd,  76  Pa.  59,  2  Legal  Chron.  187,  31  Phila. 
Leg.  Int.  205,  6  Legal  Gaz.  181,  holding  that  under  statute  party  cutting  tim- 
ber on  another's  land  and  converting  it,  is  liable  for  treble  damages. 
Power  of  Federal  government  over  states. 

Cited  in  Chartiers  &  R.  Tump.  Co.  v.  McNamara,  72  Pa.  278,  13  A.  R.  673, 
9  Legal  Gaz.  12,  upholding  power  of  Congress  to  forbid  admission  of  unstamped 
Am.  Rep.  Vol.  XIII.— ^. 
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paper  in  evidence  in  state  courts;  Ackman  ▼.  Moncton,  24  N.  B.  103,  on  oon- 
'flict  of  powers  of  Dominion  Parliament  and  Provincial  Legislatures. 

8  AM.  REP.   650,  KENNEDY  v.  JOHNSTON,  65  PA.  451. 
Rights  of  lunatic. 

Cited  in  Garrett's  Estate,  16  Phila.  341,  41  Phila.  .Leg.  Int.  95,  14  W.  N.  C. 
810,  holding  that  application  for  widow's  exemption  may  be  made  by  her  com- 
mittee where  she  is  non  compos  mentis;  Jennings  v.  Bloomfield,  199  Pa.  638,. 
49  Atl.  135,  holding  declaration  of  committee  of  lunatic  that  lunatic  has  no  in- 
terest in  land  conveyed  to  him  by  unrecorded  deed,  insufficient  to  deprive  lunatic 
of  interest  in  land;  Wright  v.  West,  2  Lea,  78,  31  A.  R.  586,  upholding  rights 
of  widow  in  equity  though  owing  to  her  insanity  time  for  election  between  will 
and  law  has  passed. 
.-—Election  under  will. 

Cited  in  Andrews  v.  Bassett,  92  Mich.  449,  17  L.R.A.  296,  52  N.  W.  743,  up- 
holding election  for  incompetent  widow  by  guardian  with  consent  of  probate 
court;  State  ex  rel.  Martin  v.  Ueland,  30  Minn.  277,  15  N.  W.  245,  upholding 
power  of  probate  court  to  authorize  guardian  of  insane  widow  to  make  election 
for  her;  Young  v.  Boardman,  97  Mo.  181,  10  S.  W.  48,  upholding  right  of  guar- 
dian of  insane  widow  to  elect  for  her  between  will  and  dower  without  procuring 
court's  order,  by  reason  of  statute;  Pen  Hallow  v.  Kimball,  61  N.  H.  696,  hold- 
ing court  may  make  election  for  widow  incapable  of  choosing  between  will  and 
statutory  allowance;  Re  Borden,  13  Pa.  Dist.  R.  1,  2  Pa.  Co.  Ct.  226,  holding 
that  comiitee  of  lunatic  cannot  elect  to  take  against  will  of  lunatic's  wife 
without  authority  of  court;  Re  Hambright,  10  Lane.  L.  Rev.  161,  on  election 
by  insane  widow. 

Cited  in  reference  note  in  48  A.  R.  532,  on  exercise  of  widow's  election  to 
take  under  will  where  insane. 

cited  in  notes  in  107  A.  S.  R.  360,  on  widow's  statutory  right  to  elect  be- 
tween dower  and  provisions  of  will;  17  L.R.A.  297,  on  power  of  court  to  elect 
against  a  will  on  behalf  of  an  insane  widow;  10  E.  R.  C.  369,  on  election  by 
widow  between  tiestamentary  provision  and  dower. 
Manner  of  widow's  election  under  will. 

Cited  in  Willson's  Appeal,  47  Phila.  Leg.  Int.  536;  Cunningham's  Estate,  137 
Pa.  621,  21  A.  S.  R.  901,  20  Atl.  714,  27  W.  N.  C.  66,  21  Pittsb.  L.  J.  N.  S. 
129,  8  Lane.  L.' Rev.  22, — ^holding  it  immaterial  whether  widow  claiming  adversely 
to  Will  fltled  election  voluntarily  or  undA.r  stress  of  court's  order. 

Cited  in  note  in  12  LJI.A.  228,  as  to  how  widow  may  make  election  to  take 
under'the  will  or  under  the  lav?. 

8  AM.  REP.  654,  WALSH  v.  POWERS,  48  N.  Y.  23. 
Affirmance  or  disaffirmance  of  Infant's  contracts. 

Cited  in  Sterh  v.  Meikleham,  56  Hun,  475,  10  N.  Y.  Supp.  216,  holding  that 
while  party's  infancy  continues,  he  is  incapable  of  affirming  or  disaffirming  con- 
tract; Youmans  v.  Forsythe,  86  Hun,  370,  33  N.  Y.  Supp.  474,  holding  infant 
purchasing  land  and  entering  into  possession,  which  contract  she  affirms  at  ma- 
jority, liable  thereon;  Beardsley  v.  Hotchkiss,  96  N.  Y.  20,  holding  executed 
conveyance  of  land  by  infant  deemed  ratified  upon  her  failure  to  disaffirm;  Kane 
v.  KaUe,  13  App.  Div.'  644,  43  N.  Y.  Supp.  662,  holding  that  burden  rested  upon 
mortgagee  to  prove  subsequent  affirmance  of  mortgage  by  infant  after  service 
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of  previous  notice  of  diaaffirroance;  People  v.  Kelly,  37  Hun,  160,  3  N.  Y.  Grim. 
Rep.  414,  on  minor's  right  to  disaffirm  contract. 

Cited  in  reference  notes  in  42  A.  D.  103,  on  rescission  of  executed  contract 
by  infant;  2&  A.  R.  31,  as  to  what  constitutes  ratification  after  majority  of 
contract  made  during  infancy;  13  A.  S.  R.  339,  on  ratification  of  contracts  by 
infants  after  coming  of  age. 

Cited  in  notes  in  18  A.  S.  R.  589,  on  infant's  mortgage  of  real  property;  18 
A.  S.  R.  716,  on  ratification  by  infant  by  retention  of  property;  18  A.  S.  R. 
718,  719,  on  infant's  ratification  by  sale  or  conveyance  of  property;  18  A.  S.  R. 
673,  on  disaffirmance  of  contracts  within  reasonable  time  after  reaching  majori- 
ty; 18  A.  S.  R.  706,  on  burden  of  showing  ratification  by  infant;  1  L.R.A.  863, 
on  necessity  that  infant  partner  do  equity;  26  L.R.A.  181,  on  necessity  of  re- 
turning consideration  in  order  to  disaffirm  infant's  contract  where  property  has 
been  lost  or  squandered. 

Distinguished  in  Feitner  v.  Hoeger,  14  Daly,  470,  holding  that  infant  wife  who 
joined  in  mortgage  with  husband  but  who  later  failed  to  plead  infancy  at  fore- 
closure proceedings  cannot  after  lapse  of  years  claim  interest  in  property. 

Gffect  of  failure  to  request  finding* 

Cited  in  Gouge  v.  Roberts,  53  N.  Y.  619,  holding  record  failino;  to  show  referee's 
finding  of  estoppel,  there  being  no  request  to  find,  court  cannot  reverse  upon 
facts  not  found. 

S  AM.  KEP.  eST,  FREEMAN  t.  FREBMAN,  48  N.  Y.  84. 
Speelflc  performance  of  oral  contracts. 

Cited  in  Tunison  v.  Bradford,  49  N.  J.  Eq.  210,  22  Atl.  1073,  on  equitable 
jurisdiction  where  party  makes  improvements  in  oral  land  contract;  Russell  ▼. 
Briggs,  165  N.  Y.  500,  53  L.R.A.  556,  59  N.  E.  303  (dissenting  opinion),  on 
specific  performance  of  oral  contracts;  Phalen  v.  United  States  Trust  Co.  186 
N.  Y.  178,  7  L.R.A.(N.S.)  734^  78  N.  E.  943,  9  A.  &  E.  Ann.  Cas.  595  (dissenting 
opinion),  on  enforcement  of  contracts  in  equity;  Orr  ▼.  Orr,  21  Grant,  Ch.  (U.  C.) 
897,  holding  promise  held  out  by  mother  to  son  to  induce  him  to  remain  with 
her  not  capable  of  specific  enforcement. 

Cited  in  notes  in  23  A.  D.  429,  430,  on  specific  performance  of  voluntary  agree- 
ments; 49  L.R.A.  512,  on  specific  performance  of  license 'to  maintain  burden  onf 
land  after  expense  has  been  incurred  in  creating  the  burden. 
^Contract  to  convey  land.  I 

Cited  in  Cutsinger  v.  Ballard,  115  Ind.  93,  17  N.  E.  206,  upholding  specific  per- 
formance of  oral  contract  to  convey  land  to  son  who  has  held  same  20  years 
and  made  improvements;  Gifford  v.  Gifford,  100  Mich.  258,  58  N.  W.  1000,  deny- 
ing specific  performance  of  contract  to  convey  to  son  where  son  entered  into 
possession  but  failed  to  keep  up  place;  Korminsky  v.  Korminsky,  2  Misc.  138, 
21  N.  Y.  Supp.  611,  upholding  specific  performance  of  oral  agreement  whereby 
father  agreed  to  convey  property  to  sons  at  death  if  they  would  pay  for  same, 
sons  having  bought  and  paid  for  land;  White's  Bank  v.  Farthing,  10  N.  Y.  8. 
R.  830,  upholding  specific  performance  of  oral  agreement  to  sell  land  where  agree- 
ment has  been  partly  performed;  Wood  v.  Mulock,  16  Jones  &  S.  70,  denying 
enforcement  .of  oral  contract  to  reconvey  premises  redeemed  by  promisor  where 
to  make  performance  possible,  judgment  was  falsely  confessed;  Deinney  v.  Corey, 
1  Silv.  Sup.  Ct.  148,  5  N.  Y.  Supp.  289,  denying  specific  performance  of  oral  con- 
tract to  convey  land  wiien  party  seeking  enforcement  has  not  entered  into  pps; 
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session;  Miller  v.  Ball,  64  N.  Y.  286,  upholding  specific  performance  of  parol 
sale  of  wild  land  where  consideration  has  been  paid  and  improTements  made; 
Meridian  Oil  Co.  v.  Dunham,  5  Cal.  App.  367,  90  Pac  469;  Drum  v.  Stevens. 
94  Ind.  181;  Swales  v.  Jackson,  126  Ind.  282,  26  N.  E.  62;  Homer  ▼.  McConneU, 
158  Ind.  280,  63  N.  E.  472;  Hunt  v.  Hayt,  10  Colo.  278,  15  Pac.  410,— ;ipholding 
performance  of  parol  agreement  to  convey  land  where  possession  is  taken  and 
improvements  made. 

Distinguished  in  Dunckel  v.  Dunckel,  56  Hun,  25,  8  N.  Y.  Supp.  888,  denying 
enforcement  of  oral  agreement  to  convey  land  to  widow  upon  her  paying  debts 
for  which  promissor  was  surety  though  promisee  paid  debts. 

Cited  in  note  in  5  L.R.A.  323,  on  equity  jurisdiction  to  enforce  verbal  eon- 
tracts  in  relation  to  land. 
—  Gift  of  land. 

Cited  in  Howell  v.  Ellsberry,  79  Ga.  475,  5  S.  E.  96,  holding  specific  perform- 
ance of  parol  gift  of  land  where  valuable  improvements  have  been  added,  neces- 
sary to  give  donee  legal  title;  Story  v.  Black,  5  Mont.  26,  51  A.  R.  87,  1  Pac.  1, 
upholding  equitable  relief  to  enforce  parol  gift  of  land  from  father  to  son  when 
son  enters  and  makes  improvements;  Goldstein  v.  Goldstein,  35  Misc.  251,  71 
N.  Y.  Supp.  807,  upholding  specific  performance  of  oral  agreement  to  leave  prop- 
erty to  wife  by  will  if  she  would  return  to  him  where  she  returned  and  will 
was  executed;  Moyer  v.  Moyer,  21  Hun,  67,  upholding  parol  trust  created  in 
land  when  beneficiaries  remain  in  possession  of  land  and  make  improvements; 
Dana  v.  Wright,  23  Hun,  29,  upholding  parol  gift  of  realty  in  return  for  service 
to  be  rendered  where  donee  makes  improvements;  Kenyon  v.  Youlen,  58  Hun, 
591,  6  N.  Y.  Supp.  784,  upholding  specific  performance  of  parol  gift  of  land  in 
consideration  for  caring  for  donor  where  donee  has  performed  condition;  Schier- 
loh  V.  Schierloh,  72  Hun,  150,  25  N.  Y.  Supp.  676,  on  specific  performance  of  oral 
gift  of  land  in  case  of  part  performance;  Cooper  v.  Monroe,  77  Hun,  1,  28  N. 
Y.  Supp.  222,  upholding  specific  performance  of  oral  gift  of  land  where  consid- 
eration has  been  paid  and  statute  of  limitations  attached;  Young  v.  Overbaugh, 
145  N.  Y.  158,  39  N.  E.  712  (affirming  76  Hun,  151,  27  N.  Y.  Supp.  553),  up- 
holding parol  gift  of  land  in  equity  where  donee  takes  possession  making  im- 
provements; Winne  v,  Winne,  166  N.  Y.  263,  82  A.  S.  R.  647,  59  N.  E.  832,  up- 
holding specific  performance  of  contract  to  take  child  and  make  him  sole  heir; 
Mahaney  y.  Carr,  175  N.  Y.  454,  67  N.  E.  903,  denying  specific  performance  of 
contract  to  make  adopted  child  heir  of  portion  of  after-acquired  property  in  ab- 
sence of  finding  of  acquisition  of  property  after  date  of  contract;  Burkholder 
V.  Ludlam,  30  Gratt.  255,  32  A.  R.  668,  upholding  parol  gift  of  house  and  lot 
where  donee  has  taken  possession,  completed  buildings,  and  occupied  same  twelve 
years;  Frame  v.  Frame,  32  W.  Va.  463,  5  L.ILA.  323,  9  S.  E.  901,  upholding 
specific  performance  of  parol  gift  of  land  by  father  to  son  who  takes  possession 
making  valuable  improvements;  Bakersfield  Town  Hall  Asso.  v.  Chester,  55  Cal. 
98;  Brothers  v.  Brothers,  29  Colo.  69,  66  Pac.  901;  Bevington  v.  Bevington,  133 
Iowa,  351,  9  L.R.A.(N.S.)  608,  110  N.  W.  840,  12  A.  &  E.  Ann.  Cas.  490; 
Hardesty  v.  Richardson,  44  Md.  617,  22  A.  R.  57;  West  v.  Bundy,  78  Mo.  407; 
Dozier  v.  Matson,  94  Mo.  328,  4  A.  S.  R.  388,  7  S.  W.  268;  Seavey  v.  Drake,  62 
N.  H.  393;  Hensler  v.  Sefrin,  19  Hun,  564;  Martin  v.  Rector,  30  Hun,  138;  Mat- 
thews V.  Matthews,  62  Hun,  110,  16  N.  Y.  Supp.  621;  Montgomery  v.  Burgess, 
92  Hun,  289,  36  N.  Y.  Supp.  711;  Re  Burdsall,  64  App.  Div.  346,  72  N.  Y.  Supp. 
147;  Patterson  ▼.  Copeland,  52  How.  Pr.  460;  Harrison  v.  Harrison,  36  W.  Va. 
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556,  15  S.  E.  87;  Lynch  v.  Ck>viglio,  17  Utah,  106,  53  Pae.  983,— upholding  specific 
performance  of  parol  gift  of  land  where  donee  is  put  into  possession  and  makes 
improvements;  Dagley  v  Dagley,  38  N.  S.  313,  holding  that  improvements  made 
under  parol  gift  of  land  rendered  gift  valid  notwithstanding  statute  of  frauds. 

Cited  in  note  in  53  A.  D.  543,  on  specific  performance  of  parol  gift  of  land. 

Distinguished  in  Drake  v.  Lanning,  49  N.  J.  Eq.  452,  24  Atl.  378,  denying 
enforceability  of  promise  to  make  particular  testamentary  disposition  of  prop- 
erty upon  party's  remaining  on  farm,  which  party  did. 
Validity  of  oral  agreement  to  give  mortgage. 

Cited  in  Burdick  v.  Jackson,  7  Hun,  488,  upholding  oral  agreement  to  give 
mortgage,  based  upon  consideration^  as  mortgage  in  equity. 

Cited  in  note  in  4  A.  S.  R.  700,  on  agreement  to  give  mortgage  as  equitable 
mortgage. 
Parol  gifts. 

Cited  in  reference  note  in  4  A.  S.  R.  391,  on  parol  gif^  to  child  accompanied 
by  permanent  improvements  as  giving  right  to  have  contract  executed. 

Cited  in  note  in  9  L.R.A.(N.S.)  50d,  on  degree  of  proof  necessary  to  establish 
parol  gift  of  real  estate. 

Distinguished  in  Freeman  v.  Barber,  3  Thomp.  k  C.  674,  1  Hun,  433,  holding 
that  wife  defending  alone  under  parol  gift  to  husband  takes  no  title  under 
judgment  directing  conveyance  to  her. 

—  Of  land  to  public. 

Cited  in  Forney  v.  Calhoun  County,  84  Ala.  215,  4  So.  153,  on  validity  of 
parol  gifts  of  land  to  public. 
Sufficiency  of  contracts  witliln  Statute  of  Frauds. 

Cited  in  Darke  v.  Smith,  14  Utah,  35,  45  Pac.  1006,  holding  statute  of  frauds 
not  satisfied  by  lost  letter  which  failed  to  describe  with  certainty  land  to  be 
conveyed;  Halsey  v.  Peters,  79  Va.  60,  denying  application  of  statute  of  fraud.s 
to  parol  gift  of  land  founded  on  meritorious  consideration. 

—  Partly  performed  oral  contract. 

Cited  in  Anderson  v.  Shockley,  82  Mo.  250,  holding  that  possession  and  makinj]; 
improvements  takes  oral  land  contract  out  of  statute  of  frauds;  Baker  v.  Wis- 
well,  17^  Neb.  52,  22  N.  W.  Ill,  holding  part  payment  of  purchase  price  insuf- 
ficient to  take  oral  land  contract  out  of  statute  of  frauds;  Smith  v.  Smith,  125 
N.  Y.  224,  26  N.  E.  259,  holding  statute  of  frauds  no  defense  to  parol  agreement 
to  give  lien  on  land  followed  by  advancement  and  expenditure  of  money  in  man- 
ner contemplated;  Roberge  v.  Winne,  144  N.  Y.  709,  39  N.  E.  631,  holding  stat- 
ute of  frauds  inapplicable  to  parol  agreement  to  transfer  in  payment  of  realty, 
other  property;  McFadden  v.  Allen,  50  Hun,  361,  3  N.  Y.  Supp.  356,  holding 
one  entering  upon  his  father's  premises  and  making  improvements,  under  agree- 
ment that  property  should  belong  to  him,  a  purchaser;  Cooper  v.  Monroe,  77 
Hun,  1,  28  N.  Y.  Supp.  222,  holding  possession  under  agreement  to  convey  in 
payment  for  services,  after  statute  has  run  against  claim  for  services,  sufiScient 
part  performance. 

Cited  in  notes  in  53  A.  D.  541,  as  to  what  acts  are  part  performance  of  con- 
tract of  sale  of  land;  5  L.R.A.  326,  on  taking  possession  of  land  as  act  of  per 
formance  of  verbal  contract;  15  E.  R.  C.  416,  on  part  performance  taking  con- 
tract out  of  statute  of  frauds. 

Distinguished  in  Hunt  v.  Hunt,  171  N.  Y.  396,  59  L.R.A.  306,  64  N.  E.  159, 


Digitized  by 


Google 


3  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  1D« 

holding  marriage  insufficient  performance  to  take  ahte-nuptikl  contraci  but  of 
statute  of  frauds'. 

Sufficiency  of  performance  to   uphold  oral   contract  relatingr  to   land. 

Cited  in  Young  v.  Crawford,  82  Ark.  33,  100  S.  W.  87,  holding  that  improve- 
ments must  be  valuable  and  substantial  to  validate  parol  contract  to  sell  land; 
Anson  v.  Townsend,  73  Cal.  415,  13  Pac.  49,  holding  mere  occupancy  of  premises 
insufficient  performance  to  uphold  parol  gift  of  realty;  Woodbury  v.  Gardner, 
77  Me.  68,  holding  taking  possession  together  with  making  of  improvements  suf- 
ficient to  constitute  part  performance  of  land  contract;  Smith  v.  Smith,  51  Hun, 
164,  4  N.  Y.  Supp.  669,  upholding  oral  agreement  giving  husband  right  to  ^11 
building  erected  on  wife's  land  where  building  was  erected  in  pursuance  of  prom- 
ise; Cauda  v.  Totten,  87  Hun,  72,  33  N.  Y.  Supp.  962,  holding  oral  agreement  to 
purchase  realty  for  another  not  partly  performed  by  purchase  of  property  when 
other  fails  to  furnish  purchase  money  till  after  purchase;  Gibbs  v.  J^  M.  Horton 
Ice  Cream  Co.  61  App.  Div.  621,  71  N.  Y.  Supp.  193,  holding  payment  of  rent 
taking  possession  and  making  of  repairs  and  improvements  sufficient  to  validate 
oral  lease;  Ball  v.  Ball,  97  App.  Div.  347,  %i  N.  Y.  Supp.  1046,  holding  husband 
in  whose  name  deeds  are  taken,  which  it  is  agreed  are  to  be  destroyed,  new  deeds 
being  taken  in  wife's  name,  cannot  claim  title  by  recording  old  deeds  where  wife 
records  deeds,  enters  and  makes  improvements;  Northrup  v.  Mead,  121  App.  Div. 
385,  106  N.  Y.  Supp.  150,  upholding  oral  agreement  to  give  vendee  property  at 
vendor's  death,  in  consideration  for  services  to  vendor  where  vendee  has  per- 
formed agreement;  Hutchins  v.  Hutchins,  98  N.  Y.  56,  holding  keeping  up  fences, 
setting  out  limited  amount  of  fruit,  insufficient  improvements  to  uphold  oral 
conveyance  of  realty;  McFadden  v.  Allen,  134  N.  Y.  489,  19  L.R.A.  446,  32  N. 
E.  21,  holding  son  going  on  place  under  oral  agreement  to  pay  off  mortgage 
when  place  should  be  his,  to  be  beneficial  owner,  rendering  his  improvements 
subject  to  mortgage;  Wells  v.  Wells,  7  Utah,  68,  24  Pac.  752,  holding  grantor 
of  deed  with  reservation  for  life  of  son  estopped  after  construction  of  deed,  with 
ten  years*  use  and  improvements  by  son,  to  claim  different  construction  of  deed. 

Cited  in  reference  note  xn  25  A.  R.  466,  on  rights  of  vendees  in  possession  of 
land  under  parol  contract  of  sale. 

Sufficiency  of  consideration.  ^ 

Cited  in  Grocers'  Bank  v.  Penfield,  7  Hun,  279,  holding  extension  of  time  of 
payment  of  existing  debt  sufficient  consideration  to  validate  note;  Hamlin  v. 
Whcelock,  42  Hun,  530,  holding  that  under  agreement  to  pay  for  sales  made 
to  persons  introduced  by  promisee,  there  was  no  consideration  for  enforcing  pay- 
ment for  sales  to  persons  introduced  by  dealers  introduced  by  promisee;  Haden 
V.  Buddensick,  67  Barb.  188,  4  Hun,  649,  holding  benefit  to  mortgagor  in  having 
building  lien  discharged  sufficient  to  support  mortgage  for  amount  of  lien;  Bohn 
V.  Hatch,  39  N.  Y.  S.  R.  404,  15  N.  Y.  Supp.  550,  on  equitable  consideration; 
Marston  v.  Swett,  66  N.  Y.  206,  23  A.  R.  43,  on  sufficiency  of  consideration  to 
support  contract. 

Cited  in  note  in  12  L.R.A.  468,  giving  instances  of  valuable  consideration  suf- 
ficient to  support  promise. 

Recovery  for  improvements. 

Cited  in  Wainwright  v.  Talcott,  60  Conn.  43,  22  Atl.  484,  upholding  action 
for  cost  of  improvement  placed  on  land  which  owner  promised  to  give  plaintiff 
upon  his  death  which  he  failed  to  do. 
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^  AM.  HEP.  660,  SHEPPARD  t.  STEELE,  4S  N.  1^.  59. 
Recovery  for  repairs,  sapplics,  etc.,  furnished  to  vessels. 

Cited  in  The  Niagara,  31  Fed.  163,  holding  filing  of  specifications  within  12 
days  after  vessers  departure  unnecessary  to  secure  lien  when  vessel  has  been 
arrested  and  bb'nd  given;  King  v.  Greenway,  71  N.  Y.  413,  upholding  lien  on 
<;anal  boat  for  cost  of  making  repairs  and  putting  in  new  machinery;  Montana 
Co.  v.  St.  Louis  Min.  &  Mill.  Co.  152  U.  S.  160,  38  L.  ed.  398,  14  Sup.  Ct.  Rep. 
666,  on  statutory  liens  on  vessels  for  labor  and  materials;  Poucher  v.  Blanchard, 
S6  N.  Y.  256,  on  manner  of  collection  of  demands  against  vessels;  Delaney  v. 
Brett,  51  N.  Y.  78,  on  enforcement  of  demands  against  vessels. 

Cited  in  reference  note  in  3  A.  S.  R.  265,  on  constitutionality  of  state  laws 
giving  lien  on  vessel  for  labor  and  materials. 
<— Jurisillctlon  of  state  and  federal  courts. 

Cited  in  The  Robert  W.  Parsons,  191  U.  S.  17,  48  L.  ed.  73,  24  Sup.  Ct.  Rep. 
3,  holding  enforcement  of  lien  for  repairs  to  canal  boat  in  port  of  Erie  canal 
to  be  for  admiralty  courti;  The  Unadilla,  8  Ben.  478,  Fed.  Cas.  No.  14,332> 
upholding  lien  created  by  state  law  on  vessel  for  supplies  furnished  in  home 
port;  Hay  ford  v.  Cunningham,  72  Me.  128,  upholding  exclusive  federal  jurisdic- 
tion in  suits  against  domestic  vessels  for  repairs;  Murphy  v.  Salem,  1  Hun,  140, 
3  Thomp.  &  C.  660,  upholding  enforcement  of  lien  against  vessel  for  cost  of  con- 
struction, in  accordance  with  state  law;  Re  Haines.  62  App.  Div.  560,  66  N.  Y. 
Supp.  350,  upholding  enforcement  in  state  court  of  lien  for  repairs  to  boat  navi- 
gating Erie  canal;  Brookman  v.  Hamill,  43  N.  Y.  554,  3  A.  R.  731,  denying  right 
of  state  court  to  enforce  lien  on  vessel  for  wharfage  by  virtue  of  state  law; 
The  Willapa,  25  Or.  71,  34  Pac.  689,  holding  that  state  courts  cannot  enforce 
by  proceedings  in  rem  liens  for  supplies  furnished  to  vessel  in  home  port;  At- 
lantic Works  V.  The  Glide,  157  Mass.  525,  34  A.  S.  R.  305,  38  N.  E.  163  (dis- 
senting  opinion),  on  jurisdiction  of  state  court  in  suits  against  vessels  for  re;* 
pairs  in  home  ports. 

Cited  in  note  in  66  L.R.A.  217,  on  admiralty  jurisdiction  of  contracts  for  build- 
ing ships.  * 
Maritime  contracts. 

Cited  in  Upper  S.  B.  Co.  v.  Blake,  2  App.  D.  C.  51,  holding  lease  of  wharf 
not  maritime  contract. 

Distinguished  in  Melavin  v.  The  Jean,  15  Pa.  Dist.  R.  752,  32  Pa.  C6.  Ct.  221, 
holding  federal  courts  to  have  exclusive  jurisdiction  in  regard  to  lien  for  re- 
pairs to  vessel  navigated  beyond  commonwealth. 
<— Repairs  to  vessel  as. 

Cited  in  Poole  v.  Kermit,  5  Jones  &  S.  114,  holding  contract  to  repair  and  fur- 
nish for  sea  domestic  vessel  lying  at  home  port  but  engaged  in  foreign  com- 
merce,  to  be  maritime  contract;  Wilson  v.  Lawrence,  82  N.  Y.  409,  holding  con- 
tract to  furnish  sails  to  incompleted  vessel  after  launching  not  to  be  maritime 
contract;  Edwards  v.  Elliott,  21  Wall.  632,  22  L.  ed.  487;  Globe  Iron  Works 
Co.  V.  The  "John  B.  Ketcham,  2nd."  100  Mich.  583,  43  A.  S.  R.  464,  59  N.  W. 
247;  Moores  v.  Lunt,  13  Abb.  Pr.  N.  S.  166;  Smith  v.  Oregon,  S.  L.  &  U.  N. 
R.  Co.  24  Or.  121,  32  Pac.  1040;  The  M.  Tuttle  v.  Buck,  23  Ohio  St.  565,  13 
A.  R.  270, — holding  contracts  for  furnishing  materials  in  construction  of  vessels 
not  maritime  contracts. 

Cited  in  refierence  note  in  7  A.  R.  96,  on  labor  and  materials  furnish^  for 
constructing  vessels  as  maritime  contracts. 
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Cited  in  note  in  18  A.  R.  273,  276,  on  contracts  for  building  Teasels  or  for 
labor  or  materials  as  maritime  contracts. 
Applicatioii  of  payments. 

Cited  in  Feldman  v.  Beier,  78  N.  Y.  293,  holding  that  party  receiving  payment 
in  absence  of  direction  may  apply  same  to  interest  though  debtor  claims  inter- 
est is  paid;  Jefferson  ▼.  Church  of  St.  Matthew,  41  Minn.  392,  43  N.  W.  74; 
National  Park  Bank  y.  Seaboard  Bank,  44  Hun,  49;  National  Park  Bank  t.  Sea- 
board Bank,  114  N.  Y.  28,  11  A.  S.  R.  612,  20  N.  E.  632;  Perry  v.  Booth,  67 
App.  Div.  235,  73  N.  Y.  Supp.  216, — holding  that  when  payment  is  made  upon 
general  account  without  direction  as  to  application,  law  applies  it  to  oldest 
items;  Collender  ▼.  Smith,  20  Misc.  612,  46  N.  Y.  Supp.  1130,  25  N.  Y.  Civ. 
Proc.  Rep.  318;  Joynson  v.  Richard,  12  Jones  &  S.  16;  New  York  v.  St.  Nicholas 
Bank,  77  Hun,  159,  28  N.  Y.  Supp.  407;  Orr  v.  Nagle,  87  Hun,  12,  33  N.  Y. 
Supp.  879;  Shipsey  v.  Bowery  Nat.  Bank,  59  N.  Y.  485;  Bank  of  California  v. 
Webb,  94  N.  Y.  467, — holding  in  absence  of  special  direction  creditor  may  apply 
payment  to  any  debt  owing  from  particular  debtor.  • 

Right  to  Jury  trial. 

Cited  in  Mille  Lacs  County  v.  Morrison,  22  Minn.  178,  l\olding  in  tax  cases, 
parties  not  entitled  to  jury  trial  except  as  to  questions  of  exemption  and  whether 
tax  has  been  paid;  Edwards  v.  Elliott,  36  N.  J.  L.  449,  13  A.  R.  463,  holding 
that  act  providing  for  recovery  of  demands  against  vessels  is  not  void  as  vio« 
lative  of  right  to  trial  by  jury;  Colon  v.  Lisk,  13  App.  Div.  195,  43  N.  Y.  Supp. 
364,  denying  validity  of  act  providing  for  trial  of  party  for  disturbing  oyster 
beds  without  jury,  where  formally  such  cases  were  triable  by  jury;  Thompson 
v.  Erie  R.  Co.  45  N.  Y.  468,  holding  that  no  rights  are  violated  by  providing  for 
trial  without  jury  in  suit  in  equity. 

Cited  in  note  in  48  A.  D.  188,  on  right  to  dispense  with  jury  trial  in  equity 
gases. 
Violation  of  due  process  clause. 

Cited  in  People  v.  Sickles,  156  N.  Y.  641,  51  N.  E.  288,  13  N.  Y.  Crim.  Rep. 
277,  holding  that  statute  providing  for  increased  punishment  for  second  offense,, 
conviction  at  former  trial  to  be  part  of  proof,  does  not  violate  due  process  clause. 

—  Statutory  liens  as. 

Cited  in  Henry  A,  C.  Co.  t.  Evans,  97  Mo.  47,  3  L.R.A.  332,  10  S.  W.  868» 
holding  mechanics'  lien  for  materials  furnished  by  sub-contractor  in  construc- 
tion of  building  not  violation  of  due  process  clause;  O'Connor  v.  St.  Louis  Transit 
Co.  198  Mo.  622,  115  A.  S.  R.  495,  97  S.  W.  150,  8  A.  &  E.  Ann.  Cas.  703, 
holding  that  attorney's  lien  act  providing  for  lien  on  client's  cause  of  action  for 
services  does  not  violate  due  process  clause;  Happy  v.  Mosher,  48  N.  Y.  313, 
upholding  statute  providing  for  enforcement  of  demands  against  ships  which 
gives  reasonable  notice  to  defend  as  no  violation  of  due  process  clause. 
Validity  of  liens  —Mechanics'  liens. 

Cited  in  Colpetzer  v.  Trinity  Church,  24  Neb.  113,  37  N.  W.  931;  Laird  v. 
Moonan,  32  Minn.  358,  20  N.  W.  354, — upholding  statute  creating  subcontractor's 
lien  for  labor  or  materials  furnished  .pursuant  to  contract  between  contractor 
and  owner. 

—  Attorneys*   liens. 

Cited  in  Re  King,  168  N.  Y.  53,  60  N.  E.  1054,  on  enforcement  of  attorney's 
liens  for  services. 
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S  AM.  REP.   eeS,  AUSTIN  t.  N.  J.  8.  B.  CO.   4S  N.  X.   75. 
"Wbeii  contributory  negligence  bars  reooyery. 

Cited  in  PenD»ylvania  R.  Co.  v.  Reed,  9  C.  C.  A.  219,  20  U.  S.  App.  400,  6(^ 
Fed.  694,  holding  negligence  of  person  boarding  moying  car  insufficient  to  bar 
recovery  for  defendant's  negligence  after  person  has  established  herself  safely 
on  step;  Louisyille  &  N.  R.  Co.  t.  East  Tennessee,  V.  &  G.  R.  Co.  9  C.  C.  A. 
314,  22  U.  S.  App.  102,  60  Fed.  993,  holding  stopping  of  car  at  railroad  crossing 
in  accordance  with  mutual  acquiescence,  not  such  contributory  negligence  as  will 
bar  action  for  damages  for  collision;  Inland  A,  Seaboard  Coasting  Co.  ▼.  Tolson,. 
139  U.  S.  551,  35  L.  ed.  270,  11  Sup.  Ct.  Rep.  653,  holding  contributory  negli- 
gence in  standing  on  wharf  with  foot  between  planks  insufficient  to  bar  recov- 
ery if  by  exercising  reasonable  care  defendant  could  have  avoided  accident;  The 
George  L.  Garlick,  91  Fed.  920,  holding  vessel  initiating  manceuver  for  passing,, 
bound  to  use  greater  care  in  its  execution  than  other  vessel  who  is  not  negli- 
gent for  holding  course;  Holmes  v.  South  Pacific  R.  Co.  97  Cal.  161,  31  Pac. 
834,  holding  rule  allowing  party  to  recover,  though  guilty  of  negligence,  only 
applicable  where  negligence  is  remote;  Cullen  v.  Baltimore  &  P.  R.  Co.  8  App. 
D.  C.  69,  holding  defendant  not  liable  for  running  over  boy  on  track,  where  boy 
was  in  position  owing  to  his  negligence,  and  had  defendant  been  careful  he  would 
have  seen  danger;  Nashua  Iron  &  Steel  Co.  v.  Worcester  &  N.  R.  Co.  62  N.  H. 
15d,  holding  that  where  plaintiff  and  defendant  had  to  pay  damages  for  negli- 
gence and  defendant  could  and  plaintiff  could  not  have  prevented  injury,  de- 
fendant is  liable  to  plaintiff;  Akers  v.  New  York,  14  Misc.  524,  35  N.  Y.  Supp, 
1099,  upholding  city's  liability  for  negligence,  though  acts  of  third  party  con- 
tributed to  injury,  and  plaintiff,  under  spur  of  necessity,  acted  in  ill-advised 
manner;  Davis  v.  Kallfelz,  22  Misc.  602,  50  N.  Y.  Supp.  928,  holding  plaintiff 
leaving  horse  and  buggy  standing  in  street  over  four  hours  in  violation  of  stat- 
ute, guilty  of  contributory  negligence  barring  recovery  for  injuries  caused  by 
being  run  into;  Sweeney  v.  New  York  Steam  Co.  15  Daly,  312,  6  N.  Y.  Supp, 
528,  upholding  defendant's  liability  for  death  caused  by  deceased  allowing  rope 
to  become  coiled  about  foot,  whereby  defendant  caused  injury  with  derrick; 
Kenyon  v.  New  York,  C.  &  H.  R.  R.  Co.  5  Hun,  479,  holding  child's  contributory 
negligence,  no  bar  to  recovery  for  being  run  over  by  engine,  when  engineer 
could  have  avoided  injury;  MacMahon  v.  Brooklyn  &  N.  Y.  Ferry  Co.  10  App. 
Div.  376,  41  N.  Y.  Supp.  1026,  upholding  recovery  for  death  caused  by  collision, 
where  launch  in  which  deceased  was,  sounded  whistle,  but  owing  to  change  of 
course  of  defendant's  boat  was  run  down;  McKeon  v.  Steinway  R.  Co.  20  App. 
Div.  601,  47  N.  Y.  Supp.  374,  holding  railroad  not  relieved  from  liability  for 
running  over  man  thrown  on  tracks  as  result  of  his  own  negligence;  Hoes  v. 
Edison  General  Electric  Co.  23  App.  Div.  433,  48  N.  Y.  Supp.  323  (dissenting 
opinion),  on  liability  for  negligence  though  plaintiff  was  in  position  to  be  in- 
jured because  of  negligence;  Krenzer  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  151 
Ind.  587,  68  A.  S.  R.  252,  52  N.  E.  220;  Rider  v.  Syracuse  Rapid  Transit  ,R.  Co. 
171  N.  Y.  139,  58  L.R.A.  125,  63  N.  E.  836  (dissenting  opinion), — on  effect  of 
plaintiff's  negligence  in  cases  where  defendant  might  have  avoided  injury;  Hal- 
lock  V.  New  York,  O.  &  W.  R.  Co.  197  N.  Y.  450,  —  L.R.A.(N.S.)  — ,  90  N.  E. 
1124,  holding  contributory  negligence  of  deceased  no  excuse  of  train  crew  in  run- 
ning him  down  after  his  dangerous  position  was  apparent. 

Cited  in  notes  in  30  A.  R.  190,  on  effect  of  contributory  negligence  where 
negligence  is  wilful;  1<  A.  S.  R.  261,  on  negligence  of  two  or  more  persons  re* 


Digitizecfby  Google 


5  AM.  REP.]  NOTES  OK  AMERICAN  BEPORTB.  1050 

flulting  in  injliiy  to  a  third;   65  L.R.A.  45$,  on  doctrine  of  lafet  clear  chance; 
19  E.  R.  C.  206,  on  contributory  negligence  as  precluding  recovery. 
—  Questioii  for  jury  iia  to.  •       ' 

Cit^d  in  Metropolitan  Street  R.  Co.  v.  Arnold,  67  Kan.  260,  72  Pac.  857;  Co»- 
tello  V.  Third  Ave.  R.  Co.  161  N.  Y.  317,  65  N.  E.  897;  Healey  v.  Dry  Dock,  E. 
B.  &,  B.  R.  Co.  14  Jones  k  S.  473,^holding  it  to  be  for  jury  to  say  whether, 
when  driver  of  car  saw  plaintiff  crossing  tracks  he  could  have  avoided  injury; 
Silliman  v.  Lewis,  49  N.  Y.  379,  holding  it  to  be  for  jury  to  say  whether,  ves- 
sel attempting  to  pass  barge,  knew  barge  was  in  tow,  though  vessel  was  not 
properly  lighted;  Weitzman  v.  Nassau  Electric  R.  Co.  33  App.  Div.  685,  53  N. 
Y.  Supp.  905,  holding  railroad's  liability  for  jury  where  child*  five  years  old  was 
struck  and  carried  on  fender  from  32  to  150  feet  when  he  rolled  off  and  was 
killed;  Gray  v.  Weir,  113  App.  Div.  479,  99  N.Y.  Supp.  252,  holding  it  to  be 
for  jury  to  say  whether  railroad  was  liable  for  injuries  to  passenger  falling  as 
she  left  train  and  being  run  over  by  express  truck;  Valin  ▼.  Milwaukee  &  N. 
R.  Co.  82  Wis.  1,  33  A.  S.  R.  17,  51  N.  W.  1084,  holding  it  to  be  for  jury  to 
-say  whether  after  engineer  saw  deceased's  negligence,  if  anyi  he  could  have 
avoided  collision. 
liiabllity  for  inevitable  accident. 

Cited  in  The  Joseph  B.  Thomas,  81  Fed.  578,  holding  vessel  liable  for  injury 
to  stevedores  caused  by  fall  of  keg  placed  near  hatch,  though  fall  resulted  from 
accidental  slip  of  hatch  cover;  Altenkirch  v.  National  Biscuit  Co.  127  App.  Div. 
307,  111  N.  Y.  Supp.  284,  holding  that  party  cannot  avail  himself  of  defense 
of  inevitable  accident  where  by  his  own  negligence  he  reaches  a  point  from 
which  he  cannot  extricate  himself. 

Cited  in  note  in  36  A,  S.  R.  838,  on  accident  as  intervening  cause  of  injury. 

S  AM.  REP.   660,  SHELDON  t.  HORTON,   4t  N.  Y.   9S. 
Waiver  of  notice  of  demand  and  protest. 

Cited  in  Caulfield  v.  Finnegan,  114  Ala.  39,  21  So.  484,  holding  mere  state- 
ment of  indorser  that  holder  of  note  need  not  sue  maker,  insufficient  to  excuse 
suit  against  maker  under  statute;  Cady  v.  Bradshaw,  116  N.  Y.  188;  5  L.RJ^. 
557,  22  N.  E.  371,  holding  indorser,  before  maturity  agreeing  to  allow  name  to 
remain  on  note  as  indorser  for  extended  time,  waives  demand  and  notice  of 
dishonor;  Bush  v.  Gilmore,  45  App.  Div.  89,  61  N.  Y.  Supp.  682,  denying  right 
of  indorsers  of  note  who  procured  holder  to  delay  presentment,  to  set  up  failure 
to  give  notice  of  dishonor  as  defense;  First  Nat.  Bank  v.  Gridley,  112  App. 
■  Div.  398,  98  N.  Y.  Supp.  445,  holding  indorsemeiit  on  renewal  note  not  waiver 
of  notice  of  protest  as  to  first  note  which  was  cancelled  on  delivery  of  second 
note;  National  Hudson  River  Bank  v.  Reynolds,  57  Hun,  307,  10  N.  Y.  Supp. 
669,  holding  when  holder  of  note  refuses  after  several  days  to  accept  renewal 
note  made  by  same  parties,  indorser  is  deemed  to  waive  notice  of  dishonor  of 
first  note;  Hunter  v.  Hook,  64  Barb.  468,  holding  that  indorser*8  notice  to  holder 
before  maturity,  of  inability  to  pay  note  and  promise  to  pay  in  future,  waives 
notice  of  dishonor;  University  Press  v.  Williams,  28  Misc.  52,  59  N.  Y.  Supp. 
817,  holding  dishonor  waived  where,  after  maker's  failure,  indorser  promises  to 
meet  note  at  maturity;  Reiners  v.  Davis,  2  N.  Y.  City  Ct.  Rep.  215,  holding 
request  by  indorser  of  check,  to  delay  presentment,  sufficient  to  waive  sixteen 
months  delay ;  Ethridge  v.  Bond,  3  Thomp.  &  C.  262,  denying  necessity  of  notice* 
ot  dishonor  of  Hew  note  given  at  request  of  indorser  of  old  note*  after  its  dia- 
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honor,  which  new  note  indorser  agreed  to  see  paid;  Burgetistewn  Nat.  Bank  vl 
Nill,  213  Pa*  456,  110  A.  S.  R.  554,  3  L.RJ^.(N.S.)  1079,  63  Atl.  186,  5  A.  &  E. 
Ann.  Cas.  476,  upholding  waiver  of  protest  indorsed  on  note  eighteen  months 
after  maturity. 

Cited  in  note  in  57  A.  D.  665,  667,  on  parol  testimony  of  waiver  of  right  to 
demand  and  notice  on  part  of  indorser. 

Distinguished  in  Congress  Brewing  Co.  v.  Ilabernicht,  88  App.  Div.  141,  83 
N.  Y.  Supp.  481,  holding  indorser's  statement,  that  he  would  see  maker  and 
if  he  did  not  make-  account  good  would  shut  hhn  up,  insufficient  to  relieve  holder 
of  duty  to  give  notice  of  dishonor ;  Curry  v.  Van  Wagner,  32  Hun,  463,  holdinsf 
indorser  of  note,  who  upon  renewal  becomes  indorser  of  new  note,  old  note  not 
being  presented  discharged  as  to  old  note. 

8  AM.  REP.  678,  STEINWEG  v.  ERIE  R.  CO.  48  N.  T.   128. 

Right  of  carrier  to  limit  liability  and  effect  of  limitation. 

Cited  in  Landsberg  v.  Dinsmore,  4  Daly,  490,  denying  express  company's  lia- 
bility for  loss  not  caused  by  fraud  or  negligence,  when  liability  restricted  thereto 
by  receipt  is  accepted  by  shipper;  Mairs  v.  Baltimore  k  0.  R.  Co.  73  App.  Div. 
265,.  76  N.  Y.  Supp.  838,  sustaining  carrier's  right  to  modify  liability  for  non- 
delivery by  special  contract  made  when  goods  are  received. 

Cited  in  reference  notes  in  5  A.  R.  426,  on  validity  of  contract  limiting  car- 
rier's liability  for  loss  of  goods;  5  A.  R.  157,  on  liability  for  loss  from  fires 
started  by  sparks  from  locomotives. 

Cited  in  notes  in  38  A.  D.  424,  on  effect  of  particular  stipulations  in  bill  of 
lading;  82  A.  D.  370,  on  power  of  carriers  to  limit  common-law  liability  by 
contract;  12  L.R.A.  799,  on  limitation  of  carrier's  liability  by  contract;  5  E.  R. 
C.  348,  on  right  of  carrier  to  limit  his  liability  by  contract. 

Distinguished  in  Aaronson  v.  Pennsylvania  R.  Co.  23  Misc.  666,  52  N.  Y. 
Supp.  95,  holding  carrier  liable  as  warehouseman  for  unexplained  loss  of  valise, 
though  receipt  provided  for  storage  at  owner's  risk. 

—  For  loss  due  to  negligence. 

Citea  in  Michigan  Southern  &  N.  I.  R.  Co.  v.  Heaton,  37  Ind.  448,  10  A.  R. 
89,  denying  common  carrier's  right  to  contract  for  release  from  liability  for  loss 
of  goods,  where  its  negligence  has  in  any  degree  contributed  thereto;  The 
Hadji,  22  Blatchf.  235,  20  Fed.  875,  denying  carrier's  right  to  stipulate  for 
release  from  liability  for  any  damage  that  can  be  insured  against,  when  intend- 
ed to  cover  loss  by  its  negligence;  Mynard  v.  Syracuse,  B.  &  N.  Y.  R.  Co.  7 
Hun,  399  (dissenting  opinion),  majority  holding  loss  through  negligence  in- 
eluded  within  contract  exempting  carrier  from  liability  for  damage  or  injury 
from  whatsoever  cause  arising;  Maguin  v.  Dinsmore,  56  N.  Y.  168;  Mynard  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.  71  N.  Y.  180,  27  A.  R.  28,— sustaining  carrier's 
liability  for  negligence,  though  released  by  contract  from  liability  for  damage  or 
injury  from  whatsoever  cause  arising;  Gleadell  v.  Thomson,  56  N.  Y.  394,  holding 
carrier's  liability  for  negligence  not  released  by  stipulation  that  goods  not  im- 
mediately taken  from  vessel  will  be  landed  at  consignee's  risk;  Keeney  v.  Grand 
Trunk  R.  Co.  47  N.  Y.  525,  as  to  carrier's  exemption  from  liability  for  negligence 
tinder  contract  whereby  owners  undertake  all  risks. 

Cited  in  notes  in  88  A.  S.  R.  104,  on  exemption  from  liability  for  losses 
caused  by  negligence  of  carrier  or  his  servants;  4  E.  R.  C.  697,  on  right  of 
carrier  to  exempt  himself  by  contract  from  liability  for  negligence.    • 
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Buty  of  railroad  company  to  provide  proper  apparatus  and  faoilltieB. 

Cited  in  Witsell  v.  West  Asheville  &  S.  8.  R.  Co.  120  N.  C.  657,  27  S.  E.  125, 
bolding  railroad  bound  only  to  provide  cars  with  approved  appliances  in  general 
use  and  necessary  for  passengers'  safety;  Manson  v.  Manhattan  R.  Co.  23  Jones 
A.  8.  18,  sustaining  railroad's  liability  when  injury  to  pedestrian  below  is  due  to 
scales  of  iron  falling  from  elevated  tracks  avertible  by  sweeping  them  off  into 
pans;  Kentucky  C.  R.  Co.  y.  Thomas,  79  Ky.  160,  42  A.  R.  208,  holding  evidence 
that  Westinghouse  brake  is  more  effective  than  those  used  on  train  admissible 
to  show  railroad's  negligence  contributing  to  injury;  Fritsch  v.  New  York  & 
Queens  County  R.  Co.  93  App.  Div.  554,  87  N.  Y.  Supp.  942,  holding  evidenee 
that  car  was  without  fender  inadmissible  to  charge  company  with  negligence 
unless  cars  so  equipped  have  proven  safe. 

Cited  in  reference  notes  in  33  A.  R.  484,  on  duty  in  furnishing  safe  appli- 
ances; 14  A.  S.  R.  228,  on  duty  of  railway  companies  to  use  well-tested  and  safe 
appliances  and  devices. 

Cited  in  notes  in  65  A.  S.  R.  742,  on  duty  of  railroads  to  furnish  improved 
appliances;  5  K  R.  C.  461,  463,  on  duty  of  carrier  to  use  due  care  as  to  safety 
of  line. 

Distinguished  in  Caldwell  v.  New  Jersey  8.  B.  Co.  47  N.  Y.  282,  holding  pas- 
senger carrier  negligent  when  defect  in  machinery  could  have  been  avoided  or 
remedied*  by  any  means  furnished  or  disclosed  by  science. 

—  For  preser^'ation  of  f reiglit  carried. 

Cited  in  Baker  v.  Boston  &  M.  R.  Co.  74  N.  H.  100,  124  A.  8.  R.  937,  65  AtL- 
386,  12  A.  &  £.  Ann.  Cas.  1072,  holding  common  carrier  of  milk  bound  to  furnish 
reasonable  facilities  including  care  during  transportation;  Beard  v.  Illinois  C* 
R.  Co.  79  Iowa,  518,  18  A.  8.  R.  381,  7  L.R.A.  280,  44  N.  W.  800,  holding  carrier 
liable  for  loss  of  butter,  where  it  was  transported  without  protection  from  injury 
by  heat;  Tucker  v.  Pennsylvania  R.  Co.  12  Misc.  117,  33  N.  Y.  Supp.  ^3,  holding 
it  a  question  for  jury  whether  carrier  was  negligent  in  shipping  fruit  in  other 
than  "Eastman"  car  in  winter,  when  use  of  such  cars  was  customary. 

Cited  in  note  in  64  A.  D.  525,  on  responsibility  of  carrier  for  negligence  of 
manufacturer. 

—  To  prevent  injury  by  iire. 

Cited  in  Lowery  v.  Manhattan  R.  Co.  12  Daly,  431,  holding  elevated  railway 
bound  to  use  most  approved  means  invented  to  prevent  fire  falling  from  engines 
into  streets;  Burke  v.  Manhattan  R.  Co.  13  Daly,  75,  holding  erroneous  charge 
that  elevated  railway  is  bound  to  adopt  all  means  which  modern  science,  dis- 
covery and  invention  afford  to  prevent  injury  by  sparks;  Jacksonville,  T.  &  K. 
W.  R.  Co.  V.  Peninsular  Land  Transp.  &  Mfg.  Co.  27  Fla.  1,  17  L.R.A.  33,  9 
So.  661,  holding  railroad  required  to  furnish  locomotives  with  spark  arrester  of 
best  mechanical  invention  and  construction  in  general  use  at  time;  dissenting 
opinion  in  Babcock  v.  Fitchburg  R.  Co.  140  N.  Y.  308,  35  N.  E.  596  (reversing  67 
Hun,  469,  22  N.  Y.  Supp.  449),  majority  denying  railroad's  liability  for  explo- 
sion caused  by  sparks,  though  using  extension  front  instead  of  diamond  stack 
engine;  Bevier  v.  Delaware  k  H.  Canal  Co.  13  Hun,  254,  holding  railroad  bound 
to  use  known  and  recognized  means,  such  as  are  best  adapted  thereto,  to  prevent 
escape  of  sparks;  Flinn  v.  N.  Y.  C.  &  H.  R,  R.  Co.  67  Hun,  631,  22  N.  Y.  Supp. 
473,  sustaining  railroad's  liability  when  fire  was  caused  by  sparks  emitted  from 
engines  without  improved  spark  arrester  in  practical  use  for  four  years;  New 
Orleans,  St.  L.  &  C.  R.  Co.  v.  Faler,  58  Miss.  911,  holding  railroad  liable*  for 
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cotton  bnmed  during  transportation  by  flat  car  under  contract  exempting  from 
liability  for  loss  by  fire;  McCullen  v.  Chicago  k  N.  W.  R.  Co.  49  L.R.A.  642,  41 
C.  C.  A.  365,  101  Fed.  66,  holding  negligence  on  part  of  railroad  presumed  where 
property  destroyed  by  emission  of  sparks  from  passing  locomotive. 

Cited  in  reference  notes  in  20  A.  R.  362,  on  liability  of  railroad  for  negligent 
setting  of  fires;  1  A.  S.  R.  532,  on  liability  for  injuries  caused  by  fire  from 
locomotives;  27  A.  S.  R.  667,  on  want  of  spark  arresters  as  negligence. 

Cited  in  notes  in  38  A.  D.  71,  on  liability  of  railway  company  for  fires;  38 
A.  D.  72,  on  duty  of  railway  company  in  preventing  setting  of  fires;  1  L.R.A. 
625,  on  care  and  caution  required  of  railroad  company  to  guard  against  loss  by 
fire;  23  L.  ed.  U.  S.  357,  on  liability  of  railroad  company  for  fires  set  by  it  along 
its  line. 
Necessity  of  fire  screens  for  steam  yessels* 

Cited  in  Burrows  v.  Delta  Transp.  Co.  106  Mich.  582,  29  L.  R.  A.  468,  64 
N.  W.  501,  sustaining  reasonableness  of  act  requiring  steam  vessels  to  provide 
smokestacks  with  fire  screens  of  best  approved  kind,  shown  by  experience  to  be 
proper  and  suitable  for  protection  from  fire. 
Duty  to  provide  elevator  with  proper  appliances. 

Cited  in  Treadwell  v.  Whittier,  80  Cal.  674,  13  A.  S.  R.  175,  5  L.R.A.  498,  22 
Pac.  266,  holding  owx^  bound  to  use  all  reasonable  means  and  efforts  to  equip 
elevator  with  good  and  well  constructed  machinery  of  kind  found  to  be  safest 
in  practical  use;  Treadwell  v.  Whittier,  80  Cal.  574,  13  A.  S.  R,  175,  5  L.R.A. 
505,  22  Pac.  266,  denying  owner's  liability  for  accident  caused  by  flaw  in  eleva- 
tor machinery  not  discoverable  by  beet  known  tests  reasonably  practicable. 
Degrees  of  negligence. 

Cited  in  Western  U.  Teleg.  Co.  v.  Eyser,  2  Colo.  141,  as  to  tendency  to  ignore 
degree  of  negligence. 
Negligence  as  question  for  jury. 

Cited  in  reference  note  in  2  A.  S.  R.  546,  on  negligence  as  question  of  fact 
for  jury. 

3  AM.  REP.  678,  ATCHESON  t.  MALIiON,  4%  N.  Y.  147. 

Contracts  against  public  policy. 

Cited  in  Sheppey  v.  Stevens,  177  Fed.  484,  holding  general  tendency  of  con- 
tract to  prevent  marriage  at  time  it  is  made  determines  whether  it  is  contrary 
to  public  policy;  Russell  v.  Courier  Printing  &  Pub.  Co.  43  Colo.  321,  95  Pac. 
936,  holding  evil  tendency  of  contract  test  as  to  whether  it  is  against  public 
policy;  Gaston  v.  Drake,  14  Nev.  175,  33  A.  R.  548,  denying  validity  of  agree- 
ment for  sharing  fees  of  public  office  in  consideration  of  securing  aid  in  being 
elected;  Munson  v.  Syracuse,  G.  k  C.  R.  Co.  29  Hun,  76,  denying  validity  of 
contract  between  corporation  and  its  president  or  one  of  its  directors  in  regard 
to  sale  of  property  to  such  person;  Veazey  v.  Allen,  173  N.  Y.  359,  62  L.R.A. 
362,  66  N.  £.  103,  denying  validity  of  contract  for  selling  securities  short  and 
covering,  at  anticipated  decline;  Chippewa  Valley  &  S.  R.  Co.  v.  Chicago,  St.  P. 
N.  &  O.  R.  Co.  75  Wis.  224,  6  L.R.A.  601,  44  N.  W.  17,  denying  validity  of  con- 
tract whereby  one  company  agreed  not  to  make  effort  to  obtain  flrm  legislature, 
land  grant,  but  to  assist  other  company  in  procuring  such  grant. 

Cited  in  notes  in  13  A.  S.  R.  297,  as  to  what  contracts  of  attorneys  are  void 
as  ngninst  public  policy;   74  A.  S.  R.  267,  on  unlawful  combinations  of  labor 
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or  in  the  interests  of  labor;  74  A.  S.  R.  272,  on  what  are  not  defenses  to  an 

illegal  trust. 

—  Validity  of  contract  between  bidders  at  public  letting  or  sale. 

Cited  in  McMullen  v.  Hoflfman,  174  U.  S.  639,  43  L.  ed.  1117,  19  Sup.  a.  Rep. 
839  (affirming  28  C.  C.  A.  178,  46  L.R.A.  410,  48  U.  S.  App.  596,  83  Fed.  372, 
which  reverses  75  Fed.  647),  denying  validity  of  contract  whereby  two  con» 
tractors  put  in  bids  for  public  work,  each  to  share  in  profits  if  either  got  awfird ; 
Woodruff  V.  Berry,  40  Ark.  251,  holding  agreement  between  bidders  at  public 
letting,  that  one  shall  bid  and  all  share  profits,  void  if  its  natural  tendency  is 
to  limit  competition;  Hunt  v.  Elliott,  80  Ind.  245,  41  A.  R.  794,  upholding  con- 
tract whereby  one  party  agrees  to  purchase  property  at  sheriff's  sale  and  hold 
same  for  benefit  of  both  parties;  Hunter  v.  Pfeiffer,  108  Ind.  197,  9  N.  E.  124, 
denying  validity  of  partnership  agreement  as  to  profits  of  bid  which  one  party 
was  to  make;  Goldman  v.  Oppenheim,.118  Ind.  95,  20  N.  E.  635,  denying  validity 
of  agreement  to  prevent  competition  at  administrator's  sale;  Capital  Bank  v. 
Hun  toon,  35  Kan.  577,  11  Pac.  369,  upholding  agreement  whereby  one  of  several 
judgment  creditors  was  to  attend  sale  and  bid  for  their  benefit;  King  v.  Winants, 
73  N.  C.  563,  denying  validity  of  contract  between  bidders  not  to  bid  against 
each  other  on  public  work  and  to  share  profits  if  either  got  bid;  Coverly  v. 
Terminal  Warehouse  Co.  70  App.  Div.  82,  75  N.  Y.  Sup|^  145,  denying  validity 
of  contract  between  bidders  for  lease  of  dock,  that  if  one  would  refrain  from 
bidding,  other  would  give  him  boni^s;  People  v.  Lord,  6  Hun,  390,  upholding 
action  against  defendant  who  by  fraudulent  combination  obtained  contract  from 
canal  board  in  fraud  of  bidder's  rights;  Myers  v.  Dorman,  34  Hun,  115,  uphold- 
ing agreement  between  judgment  creditors,  that  one  should  buy  property  upon 
others  refraining  from  bidding  and  pay  off  their  claims;  Myers  v.  Dean,  9  Misc. 
183,  29  N.  Y.  Supp.  578,  denying  recovery  of  commission  for  obtaining  lease, 
where  broker  prevented  competing  bidders  from  attending  sale;  Southard  v. 
George  W.  Jump  Co.  43  Misc.  164,  88  N.  Y.  Supp.  317,  denying  validity  of 
contract  whereby  parties  intending  to  bid  on  contract  combine,  part  putting 
in  false  bids;  Daily  v.  Hollis,  27  Tex.  Civ.  App.  570,  66  S.  W.  586,  denying 
validity  of  contract  between  two  contractors  as  to  amount  of  bid,  with  agree- 
ment to  share  in  profits;  Flanders  v.  Wood,  83  Tex.  277,  18  S.  W.  572,  upholding 
action  on  contract  whereby  three  architects  agreed  to  each  submit  plans  and 
abstain  from  further  advocacy,  but  if  one  obtained  bid  all  were  to  share  in 
profits;  United  States  v.  Addyston  Pipe  A  Steel  Co.  46  L.R.A.  122,  29  C.  C.  A. 
141,  54  U.  S.  App.  723,  86  Fed.  271,  on  validity  of  contracts  between  bidders  at 
public  letting  not  to  bid  against  each  other. 

Cited  in  reference  notes,  in  17  A.  R.  16,  on  recovery  upon  agreements  made  to 
restrain  bids  for  public  contracts ;  12  A.  S.  R.  885,  on  invalidity  of  agreement 
among  bidders  for  public  work  to  stifie  competition. 

Cited  in  note  in  20  L.R.A.  547,  552,  on  effect  of  preventing. or  checking  bids 
on  validity  of  sale  at  auction. 

Distinguished  in  Bradley  v.  Kingsley,  43  N.  Y.  534,  upholding  agreement  be- 
tween creditors  and  assignee  in  trust  of  chattel  mortgage  whereby  assignee  was 
to  bid  in  property  at  sale  and  pay  debts ;  Marsh  v.  Russell,  66  N.  Y.  288,  uphold- 
ing contract  between  two  recruiting  concerns,  that  if  both  or  either  made  con- 
tracts with  county  to  furnish  recruits,  they  would  share  in  profits. 

Denied  in  Breslin  v.  Brown,  24  Ohio  St.  565,  15  A.  R.  627,  upholding  agreement 
between  two  bidders  to  share  in  profits  if  either  was  awarded  contract. 
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—  Contracts  in  restraint  of  trade. 

Cited  in  More  v.  Bennett,  41  111.  App.  164,  denying  validity  of  contract  where- 
by stenographers  have  set  schedule  of  prices  and  agree  not  to  underbid  one 
another;  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Closser,  126  Ind.  348,  22  A.  S.  R.  593, 
9  L.R.A.  764,  3  Inters.  Com.  Rep.  387,  26  N.  E.  159,  denying  validity  of  con- 
tract between  competing  carriers,  known  as  "pool"  to  prevent  competition; 
Keene  Syndicate  v.  Wichita  Gas,  Electric  Light  k  P.  Co.  69  Kan.  284,  105  A.  S. 
R.  164,  67  L.R.A.  61,  76  Pac.  834,  2  A.  &  E.  Ann.  Cas.  949,  denying  validity  of 
contract  to  sell  rival  electric  company  plant  agreeing  not  to  furnish  electricity 
to  people  of  city  for  two  years;  People  v.  Sheldon,  66  Hun,  590,  21  N.  Y.  Supp, 
859,  9  N.  Y.  Crim.  Rep.  312,  denying  validity  of  contract  whereby  .coal  dealers 
of  city  are  compelled  to  joint  association  which  fixes  retail  price  of  coal;  Mil- 
waukee Mason  &  Builders'  Asso.  v.  Niezerowski,  96  Wis.  129,  60  A.  S.  R.  97, 
37  L.R.A.  127,  70  N.  W.  166,  holding  combination  of  four-fifths  of  masons  and 
building  contractors  in  city  to  suppress  free  bidding  for  contracts,  to  be  illegal. 

Cited  in  reference  note  in  60  A.  S.  R.  104,  on  unlawful  combination  to  control 
business. 

Cited  in  note  in  2  L.R.A.  33,  on  validity  of  agreements  to  stifle  competition  in 
trade.  '  * 

Equity's  power  to  enforce  illegal  contract. 

Cited  in  Wood  v.  Stewart,  81  Ark.  41,  98  S.  W.  711,  hqlding  that  equity  will 
not  enforce  illegal  contract;  Hyer  v.  Richmond  Traction  Co.  26  C.  C.  A.  176, 
42  U.  S.  App.  522,  80  Fed.  839;  Hyer  v.  Richmond  Traction  Co.  168  U.  S.  471, 
42  L.  ed.  647,  18  Sup.  Ct.  Rep.  114, — holding  suit  to  enforce  contract  whereby 
two  parties  agreed  to  coH>perate  in  securing  railroad  franchise,  not  case  for 
equity  jurisdiction. 
Rights  under  illegal  contract. 

Cited  in  Pullman's  Palace  Car  Co.  ▼.  Central  Transp.  Co.  171  U.  S.  138,  4? 
L.  ed.  108,  18  Sup.  Ct.  Rep.  808,  upholding  recovery  of  value  of  property  leased 
under  illegal  contract,  npon  termination  of  contract;  Richardson  v.  Crandall, 
48  N.  Y.  348,  on  validity  of  contract  tainted  with  illegality. 

8  AM.  REP.  680,  ROBERTS  T.  FISHER,  43  N.  T.  158. 
Receipt  of  note,  draft,  check,  etc.,  as  payment. 

Cited  in  Frederick-Town  Sav.  Inst.  v.  Michael,  81  Md.  487,  33  L.R.A.  628,  32 
Atl.  340  (dissenting  opinion),  on  payment  of  debt  with  worthless  paper. 

Cited  in  notes  in  27  A.  D.  191,  on  payment  in  bills  of  insolvent  bank;  1 
L.R.A.  200,  on  payment  in  forged  paper  or  base  coin. 

—  Note. 

Cited  in  Thorman  v.  Polya,  1  Misc.  176,  20  N.  Y.  Supp.  689,  holding  acceptance 
of  note  in  exchange  for  receipted  bill  only  presumptive  evidence  of  payment; 
Orr  V.  McEwen,  1  N.  Y.  City  Ct.  Rep.  141,  holding  unconditional  acceptance  of 
notes  in  payment  for  debt  in  composition  agreement  to  be  payment;  Wehrlin  v. 
Schmutz,  1  N.  Y.  City  Ct.  Rep.  101,  holding  receipt  of  third  party's  note  for 
pre-existing  debt  not  payment  in  absence  of  agreement;  Myers^v.  Uptegrove,  3 
How.  Pr.  N.  S.  316,  holding  common  law  lien  for  value  of  labor  not  lost  by 
receipt  of  note;  Bantz  v.  Basnett,  12  W.  Va.  772,  holding  that  where  before 
irote  is  due  debt  is  partly  paid  and  new  note  given  for  balance  lipon  considera- 
tion of  surrendering  old  note,  old  note  is.  paid;  Duden  ^y^  Waitzfelder,  16  Hun,. 
337   (previous  grant  of  new  trial  in  3  Abb.  N.  C.  205),  holding  receipt  of  not^ 
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of  third  person  who  is  insolvent,  not  payment,  as  matter  of  law,  though  col- 
lateral security  is  given;  Williams  v.  Aylesworth,  4  Silv.  Sup.  Ct.  44,  7  N.  Y. 
Supp.  Ill  (dissenting  opinion),  on  payment  of  debt  by  receipt  of  third  parties* 
note. 

Cited  in  reference  notes  in  23  A.  R.  632,  on  effect  of  payment  by  note  of  third 
party;  1  A.  S.  R.  485,  on  note  for  pre-existing  debt  as  payment;  9  A.  S.  R.  842, 
on  taking  note  of  debtor  or  of  third  person  for  pre-existing  debt  as  payment. 

^  Draft. 

Cited  in  Hilton  Bridge  Constr.  Co.  ▼.  Foster,  26  Misc.  338,  57  N.  Y.  Supp.  140, 
holding  delivery  of  drafts  insufficient  to  constitute  payment;  Hall  ▼.  Stevens, 
40  Hun,  578,  holding  it  to  be  for  jury  as  to  whether  party  receiving  draft  on 
insolvent  bank  which  did  business  for  three  days  thereafter  waived  payment  in 
•cash. 

—  Check. 

Cited  in  Millbury  v.  Heitzberg,  28  N.  Y.  Civ.  Proc.  Rep.  179,  55  N.  Y.  Supp. 
743,  holding  return  of  dishonored  check  restores  creditor  receiving  same  to  former 
rights;  Thomas  v.  Westchester  County,  115  N.  Y.  47,  4  L.Rji.  477,  21  N.  E.  674, 
holding  receipt  of  check  not  payment  where  on  day  of  its  receipt  for  collection 
drawee  was  insolvent. 

—  Town  order. 

Cited  in  Hussey  y.  Sibley,  66  Me.  192,  22  A.  R.  557,  holding  innocent  receipt 
of  worthless  town  order  as  payment  of  debtor's  debt  no  payment. 

—  Assignment  of  mortgage. 

Cited  in  Walrath  v.  Abbott,  75  Hun,  445,  27  N.  Y.  Supp.  529,  holding  assign- 
ment of  third  mortgage  not  payment  of  purchase  price  in  sale  of  lunatic's 
realty. 

—  Third  party's  certiflcate  of  indebtedness. 

Cited  in  Catlin  v.  Munn,  37  Hun,  23,  holding  receipt  of  void  certificate  of 
indebtedness  issued  to  third  party  not  payment  of  debt. 
Rescission  for  mistake  in  receiving  worthless  paper. 

Cited  in  Knapp  v.  Fowler,  30  Hun,  512,  upholding  rescission  of  contract  where 
vendor  takes  payment  in  third  party's  bond  and  mortgage  concerning  the  value 
of  which  parties  were  mistaken;  Stewart  v.  Orvis^  47  How.  Pr.  518,  upholding 
rescission  where  by  mutual  mistake  worthless  note  is  sold  for  value;  Bruc3  v. 
Burr,  67  N.  Y.  237  (affirming  5  Daly,  510) ;  Roberts  v.  Fisher,  65  Barb.  303,— 
upholding  rescission  where  debtor  gives  third  party's  worthless  note  to  creditor 
in  payment  of  debt  owing  to  mutual  mistake. 

Cited  in  note  in  10  L.R.A.(N.S.)  552,  on  right  to  rescind  taking  without  in- 
dorsement worthless  paper  of  third  person. 

Distinguished  in  Hecht  v.  Batcheller,  147  Mass.  335,  9  A.  S.  R.  708,  17  N.  E. 
651,  holding  mistake  as  to  solvency  of  maker  of  note  sold  by  broker  insufficient 
to  avoid  sale. 
Recovery  of  consideration  wliere  party  receives  worthless  paper. 

Cited  in  Harris  v.  Hanover  Nat.  Bank,  21  Blatchf.  156,  15  Fed.  786,  holding 
that  purchaser  of  note  which,  hour  before  sale,  became  worthless  because  of 
attachment  against  makers,  may  recover  price  paid;  Dille  v.  White,  132  lo^a, 
327,  10  L.R.A.(N.S.)  510,  109  N.  W.  909,  holding  that  borrower  giving  mortgage 
and  accepting  worthless  check  in  lieu  of  money  may  be  restored  to  original 
•ituation. 
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Evidence  of  mutual  mistake. 

Cited  in  Funch  y.  Abenheim,  20  Hun,  1,  upholding  admission  of  evidence  of 
mutual  mistake  in  date  of  sailing  of  ship  in  action  on  charter  party. 
Implied  warranty  by  vendor. 

Cited  in  McClure  v.  Central  Trust  Co.  166  N.  Y.  108,  53  L.R.A.  153,  68  N.  E. 
777,  holding  that  trust  company  impliedly  warrants  that  stock  of  foreign  corpo- 
ration offered  by  it  for  sale  is  marketable  and  free  from  lien. 

Cited  in  note  in  10  L.R.A.(N.S.)  648,  on  implied  warranty  as  to  solvency  on 
transfer  of  third  person's  paper  without  indorsement. 

Z  AM.  REP.  684,  WOODS  T.  WIIiDER,  48  N.  T.  164. 
Contracts  between  citizens  of  belligerent  nations. 

Cited  in  Tait  v.  New  York  L.  Ins.  Co.  1  Flipp.  288,  Fed.  Cas.  No.  13,726, 
holding  relations  between  members  of  mutual  insurance  company  dissolved  by 
war;  Clements  v.  Yturria,  14  Hun,  163,  holding  contract  between  citizens  of 
federate  and  confederate  states  for  sale  of  arms  void;  Sands  v.  New  York  L.  Ins. 
Co.  50  N.  Y.  626,  10  A.  R.  635,  denying  applicability  of  principal  that  war 
annuls  contracts  between  citizens  of  nations  at  war,  to  insurance  polices;  Wil- 
liams V.  Mobile  Sav.  Bank,  2  Woods,  501,  Fed.  Cas.  No.  17,729;  Britton  v. 
Butler,  9  Blatchf.  466,  Fed.  Cas.  No.  1,903, — denying  validity  of  drafts  between 
countries  at  war;  Burbank  v.  Conrad,  96  U.  S.  291,  24  L.  ed.  731  (dissenting 
opinion),  on  effect  of  war  upon  intercourse  between  citizens  of  contesting 
countries. 

Cited  in  reference  note  in  93  A.  D.  573,  on  historical  events  and  executive  acts 
in  connection 'With  hostile  relations  between  government  and  seceding  states. 

Cited  in  note  in  96  A.  'D.  626,  on  validity  of  contracts  with  alien  enemies. 

War  as  dissolution  of  commercial  partnerships. 

Cited  in  Bank  of  New  Orleans  v.  Matthews,  49  N.  Y.  12,  holding  that  war 
dissolved  commercial  partnerships  between  citizen  of  northern  and  southern 
states;  McStea  v.  Matthews,  60  N.  Y.  166,  holding  commercial  partnership  be- 
tween citizens  of  northern  and  southern  states  not  terminated  till  proclama- 
tion of  August  16,  1861;  Hubbard  v.  Matthews,  64  N.  Y.  43,  13  A.  R.  562,  holding 
dissolution  of  commercial  partnership  because  of  war  insufficient  to  affect  prior 
contract  of  indorsement. 

Cited  in  notes  in  96  A.  D.  629,  on  effect  of  war  as  dissolution  of  agency  and 
of  contracts  between  alien  enemies;  69  A.  S.  R.  419,  on  dissolution  of  partner- 
ship by  war. 
Judicial  notice  of  war. 

Cited  in  Hunter  v.  New  York,  O.  &  W.  R.  Co.  116  N.  Y.  616,  6  L.R.A.  246, 
23  N.  E.  9,  holding  that  courts  will  take  judicial  notice  of  late  civil  war;  Prince 
V.  Skillin,  71  Me.  361,  36  A.  R.  325,  on  judicial  notice  of  existence  of  civil  war. 

S  AM.  REP.   600,   SMITH  t.  MIIiLER,   43  N.  Y.    171,  Reaffirmed  on 

later  appeal  in  52  N.  T.  545. 
Sufficiency  of  presentment  of  check. 

Cited  in  Farwell  v.  Curtis,  7  Biss.  160,  Fed.  Cas.  No.  4,690,  holding  that 
acceptor  of  clieck  in  lieu  of  money  must  present  it  on  same  day ;  Comer  v.  Dufour, 
96  Ga.  376,  51  A.  S.  R.  89,  30  L.R.A.  300,  22  S.  £.  643,  holding  failure  to  present 
check  for  two  hours  after  which  drawee  fails,  to  discharge  accommodation  in- 
dorser  of  note  for  whose  payment  check  was  taken;  Northwestern  Coal  Co.  v. 
Am.    Rep.   Vol.   XIII.— 67. 
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Bowman,  69  Iowa,  150,  28  N.  W.  496,  holding  bank  check  payaoie  at  different 
place  than  that  of  negotiation  must  be  presented  on  day  of  receipt  or  succeeding 
day;  Fernald  v.  Bush,  131  Mass.  591,  holding  drawer  discharged  where  payee 
receives  during  husiness  hours  check  as  payment,  which  he  presents  next  day 
and  payment  refused;  Anderson  v.  Gill,  79  Md.  312,  47  A.  S.  R.  402,  25  L.R.A. 
200,  29  Atl.  627,  holding  drawer  discharged  where  payee's  agent  accepts  check 
in  lieu  of  money  on  bank  three  blocks  distant  but  fails  to  present  same  for  two 
hours  and  a  half  when  bank  failed;  Williams  y.  Brown,  53  App.  Div.  486,  65 
N.  Y.  Supp.  1049,  holding  failure  of  agent  of  payee  of  check  to  present  same 
for  four  days  discharges  drawer;  Carroll  v.  Sweet,  9  Misc.  382,  30  N.  Y.  Supp. 
204,  holding  t^^at  holder  of  bill  or  check  loses  his  remedy  thereon  and  considera- 
tion in  respect  of  which  it  is  given  by  failure  to  present  it  at  proper  time; 
•Dolon  V.  Davidson,  16  Misc.  316,  39  N.  Y.  Supp.  394,  25  N.  Y.  Civ.  Proc.  Rep. 
403,  denying  right  of  action  on  check  not  presented  for  fourteen  years. 

Cited  in  reference  note  in  34  A.  D.  452,  on  effect  of  failure  of  holder  of  nego- 
tiable paper  as  collateral  security,  to  make  presentment  and  give  notice  of  non- 
payment. 

Cited  in  notes  in  32  A.  S.  R.  719,  on  duties  of  holder  of  collateral  security; 
13  L.R.A.  43,  as  to  time  within  which  check  must  be  presented;  41  L.  ed.  U.  S. 
856,  on  presentment  and  notice  of  nonpayment  of  check. 
I>i8cliarge  of  indorser  for  nonpresentment. 

Cited  in  Hayward  v.  Empire  State  Sugar  Co.  105  App.  Div.  21,  93  N.  Y.  Supp. 
449,  holding  failure  to  present  and  demand  payment  of  renewal  note  at  maturity 
discharged  indorser;  Kirkpatrick  v.  Puryear,  93  Tenn.  409,  22  L.R.A.  785,  24 
S.  W.  1130,  holding  indorser  of  check  released  for  failure  to  present  same  for 
several  days  and  bank  fails;  Carroll  v.  Sweet,  128  N.  Y.  19,  13  L.R.A.  43,. 
27  N.  E.  763  (later  trial  in  9  Misc.  382),  holding  indorser  discharged  because 
holder  fails  to  present  check  in  time  though  maker  was  insolvent. 

Cited  in  note  in  10  L.R.A.(N.S.)    541,  on  effect  of  laches  of  one  accepting 
without  indorsement  transfer  of  worthless  check  or  note  of  third  person. 
What  constitutes  a  payment  —  Check. 

Cited  in  Dille  v.  White,  132  Iowa,  327,  10  L.R. A.  ( N.I?. )  510,  109  N.  W.  90» 
(dissenting  opinion),  on  dfaft  or  check  as  payment;  First  Nat.  Bank  v.  Leach, 
52  N.  Y.  350,  11  A.  R.  708,  holding  that  drawer  is  discharged  where  holder  of 
check  procures  it  to  be  certified  instead  of  paid;  Syracuse,  B.  &  N.  Y.  R.  Co. 
V.  Collins,  57  N.  Y.  641,  1  Abb.  N.  C.  47,  holding  failure  to  present  check  for 
payment  to  insolvent  drawee  insufficient  to  amount  to  payment;  Manitoba 
Mortg.  &  Invest.  Co.  v.  Weiss,  18  S.  D.  459,  112  A.  S.  R.  799,  101  N.  W.  37,. 
5  A.  &  E.  Ann.  Cas.  858,  holding  failure  to  present  check  of  third  party  drawn 
on  bank  in  another  town,  for  five  days,  renders  check  payment;  Stevens  v.  Park, 
73  111.  387,  Hodgson  v.  Barrett,  33  Ohio  St.  63,  31  A.  R.  527,—  holding  payment 
by  check  to  be  but  conditional  payment. 

Cited  in  notes  in  2  L.R.A.  492,  as  to  what  medium  may  be  accepted  as  pay- 
ment of  instrument  by  agent;  41  L.  ed.  U.  S.  858,  on  presumption  as  to 
whether  check  was  intended  as  payment;  25  L.R.A.  201,  on  accepting  something 
besides  money  from  bank  as  discharge  of  drawer  of  check;  4  E.  R.  C.  530,  on 
discharge  from  all  liability  entering  into  consideration  for  bill  of  party  to 
bill  discharged  by  omission  of  another;  21  E.  R.  C.  57,  on  bill  or  note  as  payment. 

Distinguished   in   Olcott   v.   Erwin,   29   N.   Y.   S.   R.   338,   9   N.   Y.   Supp.    71, 
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holding  lessee  not  discharged  by  lessor's  acceptance  of  check  from  sub-tenant  for 
rent  on  Friday  which  was  presented  Monday  and  payment  refused. 

—  Draft. 

Cited  in  Conde  v.  Dreisam  Gold  Min.  Co.  3  Cal.  App.  683,  86  Pac.  825,  hold- 
ing retention  of  draft  sent  as  payment  of  notes  for  year  sufficient  to  constitute 
payment;  Huston  v.  Weber,  3  Thomp.  &  C.  147,  holding  holder's  failure  to  notify 
drawer  of  nonpayment  of  draft  discharges  drawer;  Kirkham  v.  Bank  of  Ameri- 
ca, 2^  App.  Div.  110,  49  N.  Y.  Supp.  767,  holding  collecting  bank  receiving  draft 
in  payment  bound  to  return  to  customers  original  draft,  properly  protested  or 
pay  money;  People  ex  rel.  Port  Chester  Sav.  Bank  v.  Cromwell,  102  N.  Y.  477, 
7  N.  E.  413,  holding  that  party  taking  draft  for  payment  of  interest  on  county 
bonds  cannot  recover  face  value  from  county  where  draft  was  not  paid;  Hawley 
V.  Jette,  10  Or.  31,  45  A.  R.  129,  holding  that  laches  sufficient  to  discharge 
drawer  or  indorser  of  bill  of  exchange,  extinguishes  debt;  Bettcrton  v.  Roope, 
3  Lea,  215,  31  A.  R.  633,  holding  failure  to  present  draft  at  maturity  discharges 
maker;  Farwell  v.  Salpaugh,  32  Iowa,  582,  on  order  on  third  party,  bill  of  ex- 
change, etc.  as  payment. 

—  Mortgage  bond. 

Cited  in  Griggs  v.  Day,  26  Jones  &  S.  385,  11  N.  Y.  Supp.  885,  holding  creditor 
having  third  party's  notes  as  security  upon  taking  mortgage  bonds  in  payment 
must  credit  debtor  with  amount. 
Ijiability  of  party  receiving  drafts,  notes,  etc.,  as  payment. 

Cited  in  Industrial  Trust,  Title  k  Sav.  Co.  v.  Weakley,  103  Ala.  458,  49  A. 
S.  R.  45,  15  So.  854,  holding  agent  acts  at  peril  in  taking  check  as  payment  and 
is  liable  for  failure  to  use  diligence  in  presentment;  National  Revere  Bank  v. 
National  Bank,  54  App.  Div.  342,  66  N.  Y.  Supp.  662,  holding  bank  sending  draft 
deposited  with  it  to  drawee  bank  receiving  in  payment  draft  which  it  protests 
liable  for  failure  to  give  notice  to  drawer;  Scott  v.  First  Nat.  Bank,  5  Ind.  Terr. 
292,  68  L.R.A.  488,  82  S.  W.  751 ;  Hazard  v.  Wells,  2  Abb.  N.  C.  444,— holding 
creditor  receiving  third  party's  notes  as  security  for  debt  liable  for  negligence 
in  failing  to  collect  same  till  after  maker's  insolvency. 

Cited  in  note  in  lb  L.R.A.(N.S.)   552,  on  right  to  rescind  taking  without  in- 
dorsement worthless  paper  of  third  person. 
«-  Collecting  bank. 

Cited  in  Essex  County  Nat.  Bank  v.  Bank  of  Montreal,  7  Biss.  193,  Fed. 
Cas.  No.  4,532,  holding  bank  having  check  for  collection,  and  accepting  certifica- 
tion of  bank  upon  which  it  is  drawn,  becomes  liable  to  owner  for  amount; 
Morris  v.  Eufaula  Nat.  Bank,  106  Ala.  383,  18  So.  11,  holding  bank  receiving 
check  in  payment  of  creditor's  plaim  liable  for  failure  to  present  it  on  same  day; 
Morris  v.  Eufaula  Nat.  Bank,  122  Ala.  580,  82  A.  S.  R.  95,  25  So.  499,  holding 
collecting  bank  not  liable  for  failure  to  present  check  received  in  payment  of 
debt  till  following  day;  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  24  Hun,  241, 
holding  drawer  of  draft  entitled  to  recover  face  value  of  draft  from  collecting 
bank  who  failed  to  present  check  given  in  payment  till  next  day  when  bank 
failed;  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  77  N.  Y.  320,  33  A.  R.  018  (re- 
versing 16  Hun,  332),  holding  failure  to  present  check  on  day  given  in  payment 
of  draft  sufficient  to  render  collecting  bank  liable;  Kershaw  v.  Ladd,  34  Or. 
375,  44  L.R.A.  236,  56  Pac.  402,  holding  collecting  bank  receiving  check  or  draft 
in  payment  which  is  dishonored  not  liable  to  owner  in  absence  of  injury. 

Cited  in  notes  in  34  A.  D.  452,  on  diligence  required  in  collection  of  negotiable 
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paper  by  one  holding  same  as  collateral  security;  3  L.R.A.(N.S.)  1169,  on  dili- 
gence required  in  collecting  checks  taken  by  collecting  banks. 

Nature  and  effect  of  certified  check. 

Cited  in  Lane  v.  Lippe,  26  N.  Y.  S.  R.  823,  5  N.  Y.  Supp.  421,  holding 
receipt  of  certified  check  sufficient  to  discharge  drawer;  Tripp  v.  Curtenius,  36 
Mich.  494,  24  A.  R.  610,  on  nature  and  effect  of  certified  checks  and  certificates 
of  deposit. 

Cited  in  note  in  89  A.  D.  442,  on  bank's  liability  on  certified  checks. 
Judicial  notice  of  foreign  bank's  solvency. 

Cited  in  Market  Nat.  Bank  y.  Pacific  Nat.  Bank,  57  Hun,  465,  holding  that 
court  cannot  take  judicial  notice  that  bank  in  foreign  state  is  insolvent. 

8  AM.  REP.  604,  BURRILIi  v.  BOARDMAN,  48  N.  T.  254. 
Statute  against  perpetuities. 

Cited  in  Danforth  v.  Oshkosh,  119  Wis.  262,  97  N.  W.  268;  Durfee  v.  Pom- 
eroy,  7  App.  Div.  431,  40  N.  Y.  Supp.  102  (dissenting  opinion),— on  construc- 
tion of  statute  of  perpetuities;  Wade  v.  Holbrook,  2  Redf.  378,  on  suspension 
of  power  of  alienation. 

Cited  in  note  in  90  A.  D.  104,  on  applicability  of  rule  against  perpetuities  to 
trust  estates. 

—  In  respect  to  charitable  bequests. 

Cited  in  Leonard  v.  Bell,  1  Thomp.  &.  C.  608,  denying  validity  of  devise  pro- 
viding for  incorporation  and  support  of  seminary,  which  suspends  alienation 
indefinitely;  Cruikshank  v.  Home  for  Friendless,  113  N.  Y.  337,  4  L.R.A.  140, 
21  N.  E.  64,  denying  validity  of  bequest  to  charitable  institution  to  be  incor- 
porated within  ten  years  after  testator's  death;  De  Wolf  v.  Lawson,  61  Wis. 
469,  50  A.  R.  148,  21  N.  W.  615,  denying  validity  of  devise  of  rents  to  trustees 
of  church  for  twenty  years  with  provision  for  sale  thereafter. 
Validity  of  charitable  trusts  generally. 

Cited  in  Woodroof  v.  Hundley,  147  Ala.  287,  39  So.  907,  upholding  trust 
conditioned  that  if  first  devise  failed,  trustees  should  apply  proceeds  towards 
education  of  men  for  ministry;  Cottman  v.  Grace,  41  Hun,  345,  upholding  de- 
vise of  library  in  trust  for  use  of  public  of  New  York  City;  Plymouth  Soc.  v. 
Hepburn,  57  Hun,  161,  10  N.  Y.  Supp.  817,  holding  that  will  giving  church 
property  after  death  of  widow  and  son  did  not  create  bequest  to  church  to  take 
effect  in  praesenti;  Murray  v.  Miller,  85  App.  Div.  414,  83  N.  Y.  Supp.  591, 
denying  validity  of  devise  of  realty  to  treasurer  of  unincorporated  religious  as- 
sociation for  its  benefit;  Holmes  v.  Mead,  52  N.  Y.  332,  holding  charitable  uses 
not  exempt  from  provision  of  statute  abolishing  uses  except  as  modified  by  re- 
vised statutes;  Troutman  v.  De  Boissiere  Odd  Fellows*  Orphans'  Home,  66 
Kan.  1,  71  Pac.  286  (dissenting  opinion),  on  charitable  devises;  Allen  v. 
Stevens,  33  App.  Div.  485,  54  N.  Y.  Supp.  8  (dissenting  opinion),  on  validity 
of  charitable  triists. 

Cited  in  notes  in  9  A.  D.  583,  on  law  of  New  York  as  to  charitable  uses; 

9  A.  D.  585,  on  doctrine  of  charitable  uses  in  United  States;  3  L.R.A.  146,  on 
charitable  trusts  under  statute;  14  L.R.A.(N.S.)  140,  on  corporations  as  bene- 
ficiaries in  bequest  for  charity  or  religion;  14  L.R.A.  411,  on  validity  of  be- 
quest to  charity  to  be  incorporated. 

Distinguished  in  Holland  v.  Alcock,  108  N.  Y.  312,  2  A.  S.  R.  420,  16  N.  K 
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305,  denying  yalidity  of  devise  of  property  in  trust  to  church  for  purpose  of 
haying  prayers  said  for  souls  in  purgatory. 

—  Bequests  to  institation  to  be  thereafter  incorporated. 

Cited  in  Jessup  v.  Pringle  Memorial  Home,  27  Misc.  427,  69  N.  Y.  Supp.  207, 
upholding  devise  of  property  to  corporation  to  be  formed  within  period  of  two 
lives;  Tavshanjian  v.  Abbott,  69  Misc.  642,  112  N.  Y.  Supp.  583,  denying  valid- 
ity of  bequest  of  money  in  trust  in  contemplation  of  incorporation  of  business 
enterprise  without  provision  for  issuance  of  stock;  Allen  v.  Stevens,  161  N.  Y. 
122,  65  N.  E.  568  (affirming  22  Misc.  158,  49  N.  Y.  Supp.  431),  upholding  devise 
to  charitable  institution  to  be  formed  though  incorporation  is  not  directed,  and 
trustees  are  prohibited  from  holding  property  for  more  than  two  lives;  Ruth 
V.  Oberbrunner,  40  Wis.  238,  denying  validity  of  devise  to  female  academy  not 
incorporated  at  testator's  death;  People  v.  Simonson,  126  N.  Y.  299,  27  N. 
E.  380;  St.  John  v.  Andrews  Institute,  191  N.  Y.  264,  83  N.  E.  981,— upholding 
devise  to  charitable  institution  to  be  thereafter  incorporated;  Shipman  v.  Fan- 
shaw,  16  Abb.  N.  C.  288;  Shipman  v.  Rollins,  98  N.  Y.  311  (affirming  33  Hun, 
89);  Lougheed  v.  Dykeman's  Baptist  Church,  129  N.  Y.  211,  14  L.  R.  A.  410, 
29  N.  E.  249, — upholding  devise  to  wife  for  life  with  bequest  at  death  to  in- 
stitution to  be  thereafter  incorporated;  Hull  v.  Pearson,  36  App.  Div.  224,  65 
N.  Y.  Supp.  324  (dissenting  opinion),  on  validity  of  bequest  to  corporation  to 
be  thereafter  incorporated. 

Distinguished  in  Booth  v.  Baptist  Church  of  Christ,  126  N.  Y.  216,  28  N.  E. 
238,  denying  validity  of  devise  providing  that  executors  incorporate  orphan 
asylum  to  which  bequest  be  given;  Tilden  v.  Oreen,  130  N.  Y.  29,  27  A.  S.  R. 
487,  14  L.R.A.  33,  28  N.  E.  880  (affirming  54  Hun,  231,  7^.  Y.  Supp.  382, 
(which  reverses  18  N.  Y.  S.  R.  752,  N.  Y.  Supp.  584),  denying  validity  of 
devise  to  trustees  for  two  lives  to  incorporate  library,  pay  bequests  to  it,  or 
in  their  discretion  to  apply  bequests  to  other  charitable  purposes. 

—  Bequests  to  TJnited  States. 

Cited  in  Re  Fox,  63  Barb.  157,  denying  validity  of  devise  to  United  States; 
People  ex  rel.  Roosevelt  Hospital  v.  Raymond,  194  N.  Y.  189,  87  N.  E.  90, 
on  validity  of  devise  to  government  of  the  United  States. 

S  AM.  R£P.  701,  BLOSSOM  v.  DODD,  4S  N.  T.  2e4. 
Terms  in  written  instrument  as  binding  on  holder. 

Cited  in  Dickerson  v.  Matheson,  6  C.  C.  A.  466,  14  U.  S.  App.  569,  67  Fed. 
524,  holding  vendee  bound  by  restriction  printed  on  invoice  of  which  clerk 
had  notice;  Bell  v.  Mills,  78  App.  Div.  42,  80  N.  Y.  Supp.  34,  holding  it  to  be 
question  for  jury  as  to  whether  vendee  of  such  taking  card  from  bag  near 
bottom  of  which  in  fine  print  were  conditions  of  sale,  was  bound  to  read  same. 

Cited  in  note  in  32  A.  D.  506,  on  insufficiency  of  notices  printed  or  stamped 
on  tickets  or  checks  to  limit  liability  of  carriers. 

—  Baggage  check. 

Cited  in  Morgan  v.  Woolverton,  136  App.  Div.  351,  120  N.  Y.  Supp.  1008; 
Grossman  v.  Dodd,  63  Hun,  324,  17  N.  Y.  Supp.  855, — ^holding  carrier  of  bag- 
gage liable  to  full  extent  of  loss  though  receipt  which  passenger  failed  to  read 
limited  amount  of  recovery;  Trimble  v.*  New  York  C.  &  H.  R.  R.  Co.  39  App. 
Div.  403,  57  N.  Y.  Supp.  437,  upholding  carrier's  liability  for  damage  to  sample 
trunk  carried  under  independent  agreement  though  ticket  limited  recovery  to 
wearing   apparel,   etc.;    Strong  v.   Long   Island  R.   Co.   91   App.   Div.   442,   86 
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N.  Y.  Supp.  911,  holding  receipt  given  shipper  of  trunk  which  he  neither  read 
nor  had  attention  called  to  insufficient  to  limit  carrier's  liability;  Scofield  v. 
May,  62  Misc.  243,  114  N.  Y.  Supp.  787,  holding  owner  of  baggage  not  bound 
by  limitation  of  amount  of  liability  of  local  carrier  of  baggage,  contained  in 
receipt  which  she  did  not  read;  Strange  v.  Atlantic  Coast  Line  R.  Co.  77 
S.  C.  182,  67  S.  E.  724,  upholding  railroad's  liability  for  misdelivery  of  bag- 
gage though  passenger  failed  to  examine  baggage  checks;  Woodruff  v.  Sher- 
rard,  9  Hun,  322;  Madan  v.  Sherard,  73  N.  Y.  329,  29  A.  R.  153  (affirming  10 
Jones  &  S.  353)  holding  receipt  limiting  liability,  given  by  transfer  company, 
not  binding  on  owner  of  trunk  who  failed  to  read  it. 

—  Receipt  generally. 

Cited  in  Ayres  v.  Western  R.  Corp.  14  Blatchf.  9,  Fed.  Cas.  No.  689,  holding 
carrier  liable  for  loss  of  goods  stored  for  three  days  at  terminal  warehouse, 
though  restriction  on  receipt  limited  liability  to  twenty-four  hours;  Newman  v. 
National  Shoe  &  Leather  Exch.  26  Misc.  388,  56  N.  Y.  Supp.  193,  holding  cus- 
tomer of  collection  agency  not  negligent  in  failing  to  read  stipulation  in  fine 
print  on  back  of  receipt,  limiting  liability. 

Cited  in  reference  note  in  18  A.  R.  601,  on  presumption  of  shipper's  knowl- 
edge of  stipulations  in  shipping  receipt. 

—  Express  company's  receipt. 

Cited  in  Landsberg  v.  Dinsmore,  4  Daly,  490,  holding  shipper  bound  by  limi- 
tation of  liability  expressed  in  receipt  issued  by  express  company;  Kirkland  v. 
Dinsmore,  62  N.  Y.  171,  20  A.  R.  476  (reversing  2  Hun,  46,  4  Thomp.  &  C. 
304),  holding  shipper  bound  by  terms  of  receipt  issued  by  express  company. 

Distinguished  in  Mills  v.  Weir,  82  App.  Div.  396,  81  N.  Y.  Supp.  801, 
holding  terms  of  receipt  given  shipper  of  trunk  by  express  company  binding  on 
shipper  who  failed  to  show  that  he  did  not  read  receipt;  Belger  v.  Dinsmore, 
51  N.  Y.  166,  10  A.  R.  575,  holding  shipper  bound  by  value  limitation  in  re- 
ceipt issued  by  express  oompany. 

—  Passetiser  ticket. 

Cited  in  Isaacson  v.  New  York  C.  &  H.  R.  R.  Co.  94  N.  Y.  278,  46  A.  R.  142, 
holding  it  to  be  for  jury  as  to  passenger's  right  to  rely  on  baggageman's  state- 
ment as  to  route  instead  of  examining  checks;  Kent  v.  Baltimore  &  O.  R.  Co. 
45  Ohio  St.  284,  12  N.  E.  798,  denying  right  to  eject  passenger  for  failure  to 
sign  ticket  which  had  several  times  been  honored,  though  conditions  were 
printed  on  ticket. 

Cited  in  notes  in  84  A.  S.  R.  402,  on  binding  effect  of  conditions  respecting 
baggage  on  unsigned  passenger  ticket;  99  A.  S.  R.  368,  on  ticket  as  contract  lim- 
iting carrier's  liability  for  baggage;  23  L.R.A.  747,  on  notice  to  passenger  of 
conditions  on  railroad  tickets. 

Distinguished  in  Elsmore  v.  Sands,  54  N.  Y.  512,  13  A.  R.  617,  holding  pas- 
senger bound  by  provision  on  ticket  that  it  be  good  only  on  date  stampe<l; 
Steers  v.  Liverpool,  N.  Y.  &  P.  S.  S.  Co.  57  N.  Y.  1,  15  A.  R.  453,  holding 
passenger  bound  by  limitations  as  to  recovery  for  baggage  printed  on  face  of 
steamboat  ticket. 
Limitation  of  carrier's  liability  generally. 

Cited  in  Mobile  &  O.  R.  Co.  v.  Weiner^  49  Miss.  725,  holding  that  carrier  can 
only  limit  liability  by  special  contract  assented  to  by  shipper;  Park  v.  Preston, 
108  N.  Y.  434,  15  N.E.  705;  London  &  M.  F.  Ins.  Co.  v.  Rome,  W.  &  O.  R.  Co. 
68  Hun,  598,  23  N.  Y.  Supp.  231, — holding  carrier  liable  for  loss  of  goods  ac- 
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«epted  for  transportation  in  absence  of  assent  of  shipper  to  special  contract; 
Mairs  v.  Baltimore  &  O.  R.  Co.  73  App.  Div.  265,  76  N.  Y.  Suppi  838,  on  limi- 
tation of  carrier's  liability  by  special  contract. 

Cited  in  notes  in  82  A.  D.  379;  99  A.  S.  R.  366;  5  E.  R.  C.  347,— oii 
right  of  carrier  to  limit  his  liability  by  contract;  13  L.R.A.  362,  on  carrier's 
right  to  contract  for  reasonable  exemptions;  34  L.R.A.  139,  on  limitation  of 
liability  of  baggage  transfer  companies;  42  L.  ed.  U.  S.  689,  690,  on  validity 
of  contracts  exempting  carriers  from  liability  for  their  own  negligence  or  that 
of  their  servants. 
—  By  notice. 

Cited  in  Westcott  v.  Fargo,  63  Barb.  349,  6  Lans.  319,  holding  that  carriers 
cannot  limit  liability  by  mere  notice;  Raweon  v.  Pennsylvania  R,  Co.  48  N. 
Y.  212,  8  A.  R.  543,  holding  in  absence  of  assent,  notice  on  ticket  limiting  lia^ 
bility  for  baggage  insufficient  to  bind  passenger;  Pearsall  v.  Western  U.  Teleg. 
Co.  124  N.  Y.  266,  21  A.  S.  R.  662,  26  N.  E.  534,  denying  telegraph  company's 
right  to  limit  liability  by  notice  unless  assented  to  by  sender  of  message. 

Cited  in  note  in  99  A.  S.  R.  364,  on  effect  of  general  notice  of  nonliability 
for  baggage 

Nature  and  effect  of  bill  of  lading. 

Cited  In  Coffin  v.  New  York  C.  R.  Co.  64  Barb.  379,  holding  receipt  of  ship^ 
ping  bills  three  days  after  shipment  insufficient  to  modify  shipper's  contract 
^ith  agent  as'  to  liability;  Bishop  v.  Empire  Transp.  Co.  48  How.  Pr.  lltt, 
holding  assignee  as  .well  as  shipper  bound  by  terms  of  bill  of  lading;  Muller 
V.  Cincinnati,  H.  t  D.  R^  Co.  2  Cin.  Sup.  Ct.  Rep.  280;  Ryan  v.  Missouri,  K. 
^  T.  R.  Co.  65  Tex.  13,  57  A.  R.  589;  Dobson  v.  Central  R.  Co.  38  Misc.  682, 
78  N.  Y.  Supp.  82, — holding  receiver  of  bill  of  lading  presumed  to  know  con?- 
tents;  Brown  v.  Adams  Exp.  Co.  15  W.  Va.  812,  on  implied  acceptance  of  oar- 
Tier's  contract  modifying  liability,  by  acceptance  of  bill  of  lading. 

U  AM.  REP.  70«,  WOODWORTH  v.  BENNETT,  4S  N.  Y.  27S. 
Illegality  as  defense  in  suit  on  contract. 

Cited  in  Bick  v.  Seal,  46  Mo.  App.  475,  holding  illegality  attaches  to  noiA 
and  mortgage  given  in  settlement  of  claim  for  liquor  sold  without  license; 
'Gwinn  v.  Simes,  61  Mo.'  336,  upholding  mortgage  given  and  dated  on  setsular 
-day,  though  note  was  made  and  money  borrowed  on  Sunday;  People  ex  ici. 
Spaulding  v.  Saratoga  County,  34  Mise.  740,  denying  validity  of  assignmeatto 
superintendent  of  poor  of  claim  under  contract  which  he  made  as  'offi<^r;.  BllUki 
V.  Fourteenth  Street  Store,'  64  Misc.  359,  106  N.  Y.  Supp.  1028,  holding  it  to 
l>e  no  defense  in  suit  for  price  of  goods  sold  defendant  and  by  him  used,  thai 
vendor  paid  vendee's  agent  commissions ;  English  ▼.  Rumsey,  32  Uiin, .  4%Q\ 
denying  right  to  recover  deposit  from  intermediary  where  same  was  given  nW^ 
der  illegal  contract  but  not  paid  over;  Arnot  v.  PIttston  &  E.  Coal  rCa  6 
Thomp.  &  C.  143,  2  Hun,  691,  upholding  suit  for  price  of  coal  delivered  under 
illegal  contract  made  by  vendor's  agent  but  disaffirmed  by  vendor;  (Joodell  v. 
Hurlbut,  6  App.  Div^77,  38  N.  Y.  Supp.  749,  upholding  sufficiency  of  defense 
to  suit  for  commissions  where  agent  was  acting  for  principal  and  at  same  time 
agreeing  for  commissions  from  defendant^  Irwin  v.  Curie,  66  App.  Dtv.  514, 
67  N.  Y.  Supp.  380,  denying  recovery  on  contract  whicreby  attoraey  in  con-r 
sideration  for  securing  demands  to  collect  agreed  tp  divide  fee  with  plaintiff  > 
SheMTj  V.  O'Brien,  75  App.  Div.  121,  77  N.  Y.  Supp.  378,  denying  right,  of  ppni 
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tractors  reserving  portion  of  workmen's  wages  to  pay  board  to  set  up  defense  of 
illegal  liquor  sale  where  workmen  paid  by  giving  orders  on  contractors;  Sirkin  v. 
Fourteenth  Street  Store,  124  App.  Div.  384,  108  N.  Y.  Supp.  830,  upholding 
sufficiency  of  defense  in  suit  for  price  of  goods  that  vendor  procured  vendee's 
agent  to  place  orders  by  paying  secret  commissions;  Clements  v.  Yturria,  81 
N.  Y.  285,  denying  vendee's  right  to  recover  cotton  purchased  from  confederate 
during  war  and  seized  by  defendant;  Ridgely  v.  Keene,  134  App.  Div.  647,  119 
N.  Y.  Supp.  451,  denying  right  to  recover  for  work  done  pursuant  to  illegal 
agreement  to  influence  clients  to  purchase  certain  stock;  Goodrich  v.  Houghton, 
134  N.  Y.  115,  31  N.  E.  616  (affirming  65  Hun,  526,  9  N.  Y.  Supp.  214),  deny- 
ing validity  of  agreement  in  New  York  state  to  gamble  in  legalised  lotteries 
of  another  state;  Tumbull  v.  Famsworth,  1  Wash.  Terr.  446,  holding  no  action 
maintainable  on  assigned  contract  to  furnish  supplies  to  United  States;  Grover 
V.  Zook,  44  Wash.  489,  120  A.  S.  R.  1012,  7  L.RJl.(N.S.)  582,  87  Pac  638,  12 
A.  &  E.  Ann.  Cas.  192,  denying  validity  of  engagement  to  marry  where  parties 
have  consumption;  Knowlton  v.  Congress  A  E.  Spring  Co.  67  N.  Y.  518  (dissent- 
ing opinion),  on  recovery  in  suit  which  means  enforcement  of  illegal  contract. 

Cited  in  notes  in  99  A.  D.  62,  on  defense  against  recovery  of  money  collected 
on  ground  that  it  was  collected  on  unlawful  contract  or  for  illegal  purpose; 
30  A.  R.  Ill,  on  liability  for  benefits  of  executed  illegal  contract;  116  A.  S.  R. 
409,  on  effect  of  illegal  purpose  of  partnership;  23  LJt.A.(N.S.)  484,  485,  on 
a<^unting  between  members  of  illegal  or  void  partnership,  or  one  engaged  in 
illegal  business;  28  L.RJ^.(N.S.)  996,  as  to  whether  promise  by  third  party  to 
pay  claim  arising  out  of  performance  of  contract  is  tainted  by  its  illegality. 

Distinguished  in  Haynes  v.  Rudd,  17  Hun,  477,  upholding  recovery  from 
payee  on  note  given  to  compound  felony  where  payee  tri^sferred  same  to  bona 
'fide  holder  who  compelled  maker  to  pay;  Bradley  v.  Kingsley,  43  N.  Y.  534, 
upholding  agreement  between  creditors  and  assignee  in  tnut  of  chattel  mort- 
gage whereby  assignee  was  to  bid  in  property  at  sale  and  pay  debts;  Shearman 
V.  Niagara  F.  Ins.  Co,  46  N.  Y.  526,  7  A.  R.  380,  upholding  recovery  on  insur- 
ance policy  where  there  was  breach  rendering  policy  void  but  policy  was  re- 
newed subsequent  thereto. 
Eqnitable  Jnrisdiction  over  illegal  contracts. 

Cited  in  Morrison  v.  Bennett,  20  Mont.  560,  40  L.R.A.  158,  62  Pac.  663,  deny- 
ing equity's  power  to  enforce  accounting  between  parties  who  agree  to  pur- 
chase horse  secretly  and  entice  third  party  to  bet  on  horse  race;  Todd  v. 
Rafferty,  30  N.  J.  Eq.  254,  holding  that  equity  will  not  divide  gain  from  pro- 
ceeds of  secret  operation  of  partnership;  Russell  v.  Work,  36  N.  J.  L.  316, 
denying  right  to  enforce  agreement  whereby  illegal  commissions  were  to  be 
divided  between  brokers;  Gray  v.'Oxnard  Bros.  Co.  59  Hun,  387,  13  N.  Y.  Supp. 
86  (affirming  31  N.  Y.  S.  R.  968,  11  N.  Y.  Supp.  118),  denying  equity's  juris- 
diction to  give  receiver  of  ill^^al  sugar  trust  right  to  compel  accounting  under 
original  agreement;  Unckles  v.  Ck>lgate,  72  Hun,  119,  25  N.  Y.  Supp.  672, 
denying  equitable  relief  in  suit  to  compel  trustees  of  trust  to  account  when 
trust  was  against  public  policy. 
Ck>ntract8  void  as  against  public  policy  — In  restraint  of  trade. 

Cited  in  Greer  v.  Payne,  4  Kan.  App.  153,  46  Pac.  190,  denying  validity  of 
agreement  to  combine  stock  dealers  so  as  to  lower  prices  for  producer;  More 
V.  Bennett,  41  111.  App.  164,  denying  validity  of  contract  whereby  stenographers 
have  set  schedule  of  prices  and  agree  not  to  underbid  one  another;  Cleveland, 
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C.  C.  &  I.  R.  Co.  V.  Closser,  126  Ind.  348,  22  A.  S.  R.  693,  9  L.R.A.  764,  3 
Inters.  Com.  Rep.  387,  26  N.  E.  169,  denying  validity  of  contract  between 
competing  carriers  known  as  **pool"  to  prevent  competition. 

—  Combinations,  etc.  at  public  letting. 

Cited  in  Hoffman  v.  McMullen,  45  L.R.A.  410,  28  C.  C.  A.  178,  48  U.  S.  App. 
696,  83  Fed.  372,  denying  validity  of  contract  whereby  two  contractors  put  in 
bid  for  public  work,  each  to  share  in  profits  if  either  got  bid;  Hunter  v.  Pfeiffer, 
108  Ind.  197,  9  N.  E.  124,  denying  validity  of  partnership  agreement  as  to 
profits  of  bid  which  one  party  was  to  make;  People  v.  Lord,  6  Hun,  390,  up- 
holding action  against  defendant  who  by  fraudulent  combination  obtained  con- 
tract from  canal  board  in  fraud  of  bidder's  rights;  Kelly  v.  Devlin,  68  How. 
Pr.  487,  denying  validity  of  secret  partnership  whereby  members  should  be 
equally  interested  in  public  contract  obtained  by  one  member;  Hirshfield  v. 
Bopp,  37  App.  Div.  180,  60  N.  Y.  Supp.  676,  denying  validity  of  contract  be- 
tween member  of  board  of  education  and  plaintiff,  whereby  plaintiff  was  to 
sublet  to  member  contract  authorized  by  board;  Baird  v.  Sheehan,  38  -App.  Div. 
7,  56  N.  Y.  Supp.  228,  denying  validity  of  contract  based  upon  agreement  to 
put  in  sham  bid  for  paving  contract;  King  v.  Winants,  73  N.  C.  663,  denying 
validity  of  contract  between  bidders  not  to  bid  against  each  other  in  public 
work  and  to  share  profits;  Read  v.  Smith,  60  Tex.  379,  denying  relief  where 
sheriff  and  another  agree  to  furnish  equal  sums,  purchase  county  scrip,  and 
share  profits  therein;  People  v.  Stephen,  71  N.  Y.  627,  on  validity  of  combina- 
tion among  bidders  at  public  sale  or  letting. 

Cited  in  reference  notes  in  17  A.  R.  16,  on  recovery  upon  agreements  made  to 
restrain  bids  for  public  contracts;  12  A.  S.  R.  886,  on  validity  of  agreement 
among  bidders  for  public  work  to  stifle  competition. 

Cited  in  note  in  20  L.R.A.  662,  on  effect  of  preventing  or  checking  bids  on  valid- 
ity of  sale  at  auction. 

8  AM.  REP.  711,  SPRINGFIELD  F.  INS.  CO.  ▼.  AliliEN,  4S  N.  T.  S89. 
Insurer's  right  to  subrogation. 

Cited  in  The  Sidney,  23  Fed.  88,  holding  insurance  company  subrogated  to 
rights  of  assured  who  could  sue  vessel  owners  for  negligent  loss;  Loewenstein  v. 
Queen  Ins.  Co.  227  Mo.  100,  127  S.  W.  72  (dissenting  opinion),  on  right  to 
specifically  contract  for  subrogation. 

Cited  in  reference  notes  in  26  A.  S.  R.  644,  on  insurer's  right  to  subroga- 
tion; 3  A.  S.  R.  314,  on  right  of  insurer  to  be  subrogated  to  rights  of  insured 
under  executory  contract  of  sale. 

Cited  in  note  in  30  A.  D.  102,  on  subrogation  of  insurer  to  rights  of  as- 
sured. 

—  To  mortgagees'  rights. 

Cited  in  Bound  Brook  Mut.  F.  Ins.  Asso.  v.  Nelson,  41  N.  J.  Eq.  486,  5  Atl. 
690,  upholding  insurance  company's  subrogation  to  mortgagee's  rights  where 
company  tenders  insurance  money  and  money  to  value  of  mortgage;  Foster  v. 
Van  Reed,  70  N.  Y.  19,  26  A.  R.  644,  holding  insurer  may  be  subrogated  to 
rights  of  mortgagee  who  insures  his  interest;  Ulster  County  Sav.  Ins.  v.  Leake, 
73  N.  Y.  161,  29  A.  R.  116,  upholding  agreement  between  mortgagee  and  in- 
surer whereby  mortgagee's  interest  should  be  absolutely  insured  providing  for 
subrogation  should  policy  be  void  as  to  mortgagor;  Allen  v.  Watertown  F.  Ins. 
Co.  132  Mass.  480;  Badger  v.  Platts,  68  N.  H.  222,  73  A.  S.  R.  672,  44  AtL  296; 
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Franklin  F.  Ins.  Co.  v.  Lewis,  10  Pa.  Dist.  R.  60, — ^liolding  insurance  company 
paying  insurance  to  mortgagee  for  whom  mortgagor  insured  under  nonforfeiture 
agreement  for  mortgagor's  acts,  subrogated  to  mortgagee's  rights;  Klein  v. 
Union  F.  Ins.  Co.  3  Ont.  Rep.  234,  on  subrogation  of  insurer  to  rights  of  mort- 
gagee. 

Cited  in  notes  in  54  A.  D.  696,  697,  on  insurer's  right  of  subrogation  upon 
payment  of  mortgagee's  independent  insurance;  44  A.  S.  R.  733,  on  subrogation 
of  insurer  to  rights  of  mortgagee;  3  L.R.A.(N.S.)  80,  on  right  of  insurer  to 
subrogation  to  mortgage  on  payment  of  mortgage  debt  from  proceeds  of  insur- 
ance on  mortgagee's  interest. 

Distinguished  in  Ulster  County  Sav.  Inst.  v.  Decker,  11   Hun,  515,  denying 
subrogation  to  mortgagee's  rights  where  insurance  policy  was  issued  to  mort- 
gagor payable  to  mortgagee  to  extent  of  interest. 
Change  of  title  as  forfeiture  of  insurance. 

Cited  in  Kenney  v.  Home  Ins.  Co.  3  Thomp.  &  C.  478,  holding  insurance  policy 
void  because  of  change  of  title  where  partner  "brought  suit  for  dissolution  of 
insured  property  and  receiver  was  appointed;  Farmers'  Ins.  Co.  v.  Archer,  36 
Ohio  St.  608,  holding  sale  of  property  with  covenant  that  vendor  should  remain 
in  possession  during  life  change  of  title  under  forfeiture  clause  in  insurance 
policy;  Nussbaum  v.  Northern  Ins.  Co.  1  L.R.A.  704,  37  Fed.  624,  holding  deed 
to  creditor  to  secure  debt,  with  reservation  of  balance,  and  right  to  redeem 
pledge  by  payment  not  such  alienation  as  will  avoid  policy;  Omnium  Securities 
Co.  V.  Canada  F.  &  Mut.  Ins.  Co.  1  Ont.  Rep.  494,  holding  insurers  not  held  to 
condone '  undiscovered  fraud;  McDermott  v.  Lycoming  F.  Ins.  Co.  12  Jones  A 
S.  221,  on  construction  of  insurance  contracts. 
«•  Mortgage  generally  as. 

Cited  in  Nussbaum  v.  Northern  Ins.  Co.  1  L.R.A.  704,  37  Fed.  624,  holding 
deed  pledging  property  for  debt  coupled  with  retention  of  possession  by  maker 
insufficient  to  violate  transfer  clause  in  insurance  policy;  Loy  v.  Home  Ins.  Co. 
24  Minn.  315,  31  A.  R.  346,  holding  giving  of  mortgage  not  change  of  title 
sufficient  to  avoid  insurance  policy. 

Cited  in  notes  in  58  A.  S.  R.  667,  672,  on  applicability,  against  mortgagee  to 
whom    loss    is    payable,    of    condition    of    forfeiture    in    insurance    policy;    18 
L.R.A.  ( N.S. )    206,  on  effect  of  breach  of  policy  of  insurance  by  mortgagor  on 
rights  of  mortgagee. 
^•Sale  with  mortgage  back  as. 

Cited  in  Savage  v.  Howard  Ins.  Co.  62  N.  Y.  602,  11  A.  R.  741  (rerersing 
44  How.  Pr.  40),  holding  that  transfer  of  insured  property  renders  policy  void 
under  transfer  clause  though  purchase  money  mortgage  is  taken  back;  Jump 
v.  North  British  &  M.  Ins.  Co.  44  Wash.  596,  87  Pac.  928,  12  A.  &  E.  Ann.  Cas. 
-257,  holding  absolute  sale  with  purchase  money  mortgage  back  sufficient  change- 
of  title  to  forfeit  policy  under  transfer  clause. 

Distinguished  in  Savage  v.  Long  Island  Ins.   Co.  43   How.  Pr.  462,  holding 
sale  of  insured  property  and  taking  of  purchase  money  mortgage  insufficient 
change  of  title  to  avoid  policy. 
—  Execution  sale  as. 

Cited  in  Cone  v.  Niagara  F.  Ins.  Co.  3  Thomp.  &  C.  33,  holding  insured  not 
divested  of  title  by  execution  sale;  Hammel  v.  Queen's  Ins.  Co.  64  Wis.  72, 
41  A.  R.  1,  11  N.  W.  349,  holding  execution  sale  of  realty  no  forfeiture  of  in- 
surance policy  under  transfer  clause. 
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Insurable  interest  In  property. 

Cited  in  Rohrbach  v.  Germania  F.  Ins.  Co.  62  N.  Y.  47,  20  A.  R.  451,  holding 
husband  to  have  insurable  interest  in  property  upon  which  he  has  lien,  enforce- 
able in  equity;  National  Filtering  Oil  Co.  v.  Citizens*  Ins.  Co.  106  N.  Y.  535, 
60  A.  R.  473,  13  N.  E.  337,  upholding  insurance  policy  on  property  used  in  man- 
ufacturing articles  upon  whicl\  insured  had  royalties;  Horsch  v.  Dwelling 
House  Ins.  Co.  77  Wis.  4,  8  L.R.A.  806,  45  N.  W.  946,  holding  husband  lias  in- 
surable interest  in  farm  purchased  by  him  though  deed  is  in  wife's  name,  he 
treating  same  as  his  own ;  Pitney  v.  Glens  Falls  Ins.  Co.  65  N.  Y.  6,  on  insurable 
interest. 

Cited  in  notes  in  20  A.  D.  511,  on  insurable  interest  in  property;  9  L.R.A. 
(N.S.)  491,  on  insurable  interest  of  one  secondarily  liable  on  obligation  in 
property  primarily  charged  with  same. 

—  Of  mortgagee. 

Cited  in  Westchester  F.  Ins.  Co.  v.  Coverdale,  48  Kan.  446,  29  Pac.  682, 
denying  mortgagor's  right  to  insurance  money  where  policy  is  made  for  benefit 
of  mortgagee;  Hastings  v.  Westchester  F.  Ins.  Co.  12  Hun,  416,  holding  that 
insurance  by  mortgagor  and  separate  policy  by  mortgagee  did  not  constitute 
double  insurance;  Hastings  v.  Westchester  F,  Ins.  Co.  73  N.  Y.  141,  holding 
clause  indorsed  on  mortgagor's  policy  by  insurer  that  his  acts  shall  not  vio- 
late mortgagee's  rights,  sufficient  to  give  mortgagee  independent  insurance  of 
his  interest;  Mahoney  v.  State  Ins.  Co.  133  Iowa,  670,  9  L.R.A.(N.S.)  490,  110 
N.  W.  1041;  Williams  v.  Roger  Williams  Ins.  Co.  307  Mass.  377,  9  A.  R.  41; 
Bacot  V.  Phenix  Ins.  Co.  —  Miss.  — ,  26  L.R.A.(N.S.)  1226,  50  So.  729;  Agri- 
cultural Ins,  Co.  V.  Clancey,  9  III.  App.  137, — ^holding  mortgagee  to  have  in- 
surable interest  in  mortgaged  property. 

Cited  in  notes  in  25  L.R.A.  681,  on  rights  given  mortgagee  and  his  grantees 
by  attachment  of  mortgage  slip  to  insurance  policy;  11  L.R.A.(N.S.)  144, 
on  interest  of  mortgagor,  in  insurance  secured  by  mortgagee  to  protect  his  own 
interests;  135  Am.  St.  R.  747,  on  fire  insurance  as  security  for  a  mortgagee  or 
other  lien  holder. 

—  Of  creditor. 

Cited  in  Spare  v.  Home  Mut.  Ins.  Co.  15  Fed*.  707,  holding  judgment  creditor 
to  have  insurable  interest  in  property  of  debtor. 

—  Of  stockholder. 

Cited  in  Riggs  v.  Commercial  Mut.  Ins.  Co.  25  Jones  &  S.  78,  5  N.  Y.  Supp. 
183,  holding  stockholder  to  have  insurable  interest  in  vessel  owned  by  cor- 
poration. 

—  Of  party  holding  land  contract  for  purchase. 

Cited  in  Oilman  v.  Dwelling  House  Ins.  Co.  81  Me.  488,  17  Atl.  644,  holding 
'  interest  under  executory  contract  for  conveyance  to  be  subject  to  insurance; 
De  Witt  v.  Agricultural  Ins.  Co.  157  N.  Y.  353,  51  N.  E.  977,  upholding  insur- 
ance on  property  occupied  under  contract  of  purchase;  Johannes  v.  Standard 
Fire  Office,  70  Wis.  196,  5  A.  S.  R.  159,  35  N.  W.  298,  holding  party  in  posses- 
sion of  land  under  contract  of  purchase  having  made  payment  has  insurable 
interest. 
Meaning  of  term  "property." 

Cited  in  People  v.  Barondess,  61  Hun,  671,  16  N.  Y.  Supp.  436,  8  N.  Y.  Crim, 
Rep.  234  (dissenting  opinion),  on  meaning  of  word  "property." 
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S  AH.  REP.   718,   UNION  NAT.  BANK  ▼.  SIXTH  NAT.  BANK,   4S  N. 

Y.   452. 
Recovery  of  money  paid  under  mistake. 

Cited  in  Barker  v.  Clark,  12  Abb.  Pr.  X.  S.  106,  upholding  recovery  back  of 
rents  paid  agent  of  receiver  of  administratrix  under  mistake;  Evans  v.  Garlock, 
37  Hun,  588,  upholding  recovery  back  of  money  paid  unauthorized  agent  upon 
void^sale  who  forwarded  same  to  principal  as  rent;  Commercial  Bank  v.  MacDoug- 
all  &  S.  Co.  8  App.  Div.  1,  40  N.  Y.  Supp.  189,  holding  party  paying  renewal  note 
under  mistake  not  liable  on  original  note;  Lesster  v.  New  York,  33  App.  Div. 
350,  53  N.  Y.  Supp.  034,  upholding  recovery  back  of  tax  paid  under  mistake, 
after  city  had  acquired  title  to  property;  Wilmerding  v.  Postal  Teleg.  Cable  Co. 
118  App.  Div.  685,  103  N.  Y.  Supp.  770,  upholding  recovery  back  of  money  paid 
on  forged  bills  under  mistake  of  fact;  Mayer  v.  New  York,  63  N.  Y.  455  (affirm- 
ing 2  Hun,  306,  4  Thomp.  &  C.  488),  upholding  recovery  back  of  money  paid  by 
owner  under  mistake  as  assessment  on  adjacent  lot,  instead  of  his  own;  White  v. 
Continental  Nat.  Bank,  64  N.  Y.  316,  21  A.  R.  612  (dissenting  opinion),  on  re- 
covery of  money  paid  under  mistake. 

C^ted  in  note  in  34  A.  D.  317,  on  recovery  by  bank  in  case  of  payment  to 
holder  by  mistake. 

—  Negligence  as  bar  to  recovery. 

Cited  in  United  States  v.  Onondaga  County  Sav.  Bank,  39  Fed.  259,  holding 
drawee  not  negligent  in  failing  to  discover  that  drafts  were  forged  until  two 
years  after  execution;  National  Park  Bank  v.  Steele  &  J.  Mfg.  0>.  58  Hun,  81, 
11  N.  Y.  Supp.  538,  holding  certification  of  note  by  teller  without  consulting 
maker's  account  insufficient  to  prevent  recovery  back  of  money  paid  under  mis- 
take as  to  account;  Fulton  v.  Metropolitan  L.  Ins.  0>.  47  N.  Y.  .S.  R.  Ill,  19 
N.  Y.  Supp.  660,  holding  failure  to  read  policy  no  bar  to  recovery  of  illegal 
premium  paid  under  mistake  and  received  with  knowledge  of  policy's  invalidity; 
National  Bank  v.  National  Mechanics'  Bkg.  Asso.  46  How.  Pr.  374,  3  Jones  &  S. 
282;  Robins  v.  Ackerly,  91  N.  Y.  94;  United  States  v.  National  Park  Band,  6 
Fed.  852, — ^holding  mere  negligence  in  failure  to  notice  forgery  insufficient  de- 
fense to  suit  for  money  paid  under  mistake;  Indianapolis  v.  McAvoy,  86  Ind. 
687;  Ely  v.  Padden,  13  N.  Y.  S.  R.  53;  Paisley  v.  Casey,  41  N  .Y.  S.  R.  339,  18 
N.  Y.  Supp.  102;  Laurence  v.  American  Nat.  Bank,  54  N.  Y.  432;  Barth  v. 
Jester  Bros.  3  Tex.  App.  Civ.  Cas.  (Willson)  267, — holding  mere  negligence  in- 
sufficient to  bar  recovery  back  of  money  paid  under  mistake. 

S  AM.  REP.  721,  ECKERT  ▼.  liONG  ISLAND  R.  CO.  4S  N.  Y.  502. 
Recovery  for  risking  life  in  emergency. 

Cited  in  Fitzgerald  v.  Connecticut  River  Paper  0>.  155  Mass.  155,  31  A.  S.  R. 
537,  29  N.  E.  464,  holding  one  who  in  exigency  reluctantly  determines  to  take 
risk  not  held  so  strictly. 

Cited  in  note  in  25  A.  R.  1G4',  as  to  what  constitutes  contributory  negligence 
in  the  face  of  sudden  peril. 

—  To  save  life. 

Cited  in  Louisville  &  N.  R,  Co.  ▼.  Orr,  121  Ala.  489,  26  So.  35,  upholding  re- 
oovery  for  death  of  woman  resulting  in  attempt  to  save  grandchild;  White  v. 
Chicago,  120  HI.  App.  607,  denying  recovery  for  injuries  received  in  attempting 
to  prevent  injury  to  child  whom  mother  had  herself  allowed  to  remain  in  dan- 
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gerous  place;  West  Chicago  Street  R.  Co.  v.  Liderman,  187  HI.  463,  79  A.  S.  R. 
226,  52  LJI.A.  655,  58  N.  E.  367,  upholding  recovery  for  injuries  received  in  at- 
tempt to  keep  child  from  being  run  over;  Peyton  v.  Texaa  P.  R.  Co.  41  La.  Ann. 
861, 17  A.  S.  R.  430,  6  So.  690,  holding  railroad  company  liable  for  injury  to  plain- 
tiff received  in  attempt  to  rescue  drunken  man;  Whitworth  v.  Shreveport  Belt 
R.  Co.  112  La.  303,  65  LJRJi.  129,  36  So.  414,  holding  servant  not  negligent  for 
attempting  to  remove  charged  wire  in  rescue  of  fellow  servant;  Linnehan  v. 
Sampson,  126  Mass.  506,  30  A.  R.  692,  holding  negligence,  where  person  runs 
to  assist  a  person  gored  by  bull,  but  does  not  assist,  to  be  for  jury;  Maryland 
Steel  Co.  V.  Mamey,  88  Md.  482,  71  A.  S.  R.  441,  42  LJUL  842,  42  Atl.  60, 
holding  defendant  liable  for  negligence  to  tapper  attempting  to  stop  flow  of 
liquid  metal  to  prevent  injury  to  fellow  servant;  Harris  v.  Clinton  Twp.  64 
Mich.  447,  8  A.  S.  R.  842,  31  N.  W.  425,  holding  mere  illness  of  family  not 
such  emergency  as  will  justify  an  indefensible  act;  Donahoe  v.  Wabash,  St.  L. 
&  P.  R.  Co.  83  Mo.  560,  53  A.  R.  594,  holding  railroad  company  liable  for  in- 
juries to  mother  while  attempting  to  rescue  little  child;  Belleville  Stone  Co.  v. 
Mooney,  60  N.  J.  L.  323,  38  Atl.  835,  upholding  recovery  for  injuries  received 
from  blast  from  which  plaintiff  could  have  escaped  but  for  rescue  of  fellow 
servant;  Roll  v.  Northern  C.  R.  Co.  15  Hun,  496,  upholding  recovery  for  injuries 
received  in  attempting  to  remove  hand  car  from  track  to  prevent  injury  to  pas- 
senger in  approaching  train;  Sann  v.  H.  W.  Johns  Mfg.  Co.  16  App.  Div.  252, 
44  N.  Y.  Supp.  641,  denying  recovery  for  injuries  received  in  risking  life  to  save 
workman  who  voluntarily  placed  himself  in  danger;  Spooner  v.  Delaware,  L.  &  W. 
R.  Co.  116  N.  Y.  22,  21  N.  E.  696,  upholding  recovery  for  loss  to  foot  injured 
by  train  while  plaintiff  was  attempting  to  get  children  from  track;  Gibney  v. 
State,  137  N.  Y.  1,  33  A.  S.  R.  690,  19  L.R.A.  365,  33  N.  E.  142,  upholding  recov- 
ery  for  father's  death  caused  by  attempt  to  save  child  thrown  into 
water  by  defendant's  negligence;  Miller  v.  Union  R.  Co.  191  N.  Y.  77,  83 
N.  £.  583,  holding  deceased  guilty  of  negligence  where  both  he  and  another 
ran  into  danger  but  sacrificed  life  to  save  other;  Corbin  v.  Philadelphia,  195 
Pa.  461,  78  A.  S.  R.  825,  49  L.R.A.  715,  45  Atl.  1070,  holding  deceased's  negli- 
gence in  descending  into  hole  to  save  playmate  to  be  for  jury;  Fort  "Worth  & 
D.  C.  R.  Co.  V.  Gilstrap,  25  Tex.  Civ.  App.  304,  61  S.  W.  351,  holding  it  error  to 
charge  that  recovery  may  be  had  for  injuries  caused  by  taking  risk  to. save  life 
where  such  issue  was  not  submitted  to  jury;  San  Antonia  &  A.  P.  R.  Co.  v. 
Gray,  95  Tex.  424,  67  S.  W.  763,  holding  that  entry  upon  track  in  presence  of 
danger  to  save  life  does  not  lay  one  liable  to  charge  of  contributory  negligence; 
Chicago  Terminal  Transfer  R.  Co.  v.  Kotoski,  101  111.  App.  300;  Say  lor  v.  Par- 
sons, 122  Iowa,  679,  101  A.  S.  R.  283,  64  L.R.A.  542,  98  N.  W.  600;  Schoenfield 
v.  Metropolitan  Street  R.  Co.  40  Misc.  201,  81  N.  Y.  Supp.  644;  Morrisey  v.  West- 
chester Electric  R.  Co.  18  App.  Div.  67,  45  N.  Y.  Supp.  444;  Muhs  v.  Fire  Ins. 
Salvage  Corp.  89  App.  Div.  389,  85  N.  Y.  Supp.  911;  Manzella  v.  Rochester  R. 
Co.  105  App.  Div.  12,  93  N.  Y.  Supp.  457;  People  ex  rel.  Patrick  v.  Frost,  133 
App.  Div.  179,  117  N.  Y.  Supp.  524;  Norris  v.  Atlantic  Coast  Line  R.  Co.  152 
N.  C.  505,  27  L.RJ^.(N.S.)  1069,  67  S.  E.  1017;  Mobile  &  O.  R.  Co.  v.  Ridley, 
114  Tenn.  727,  86  S.  W.  606,  4  A.  &  E.  Ann.  Cas.  925;  Connell  v.  Prescott,  20 
Ont.  App.  Rep.  49;  Anderson  v'.  Northern  R.  Co.  25  U.  C.  C.  P.  301;  Pennsylvania 
Co.  V.  Langendorf,  48  Ohio  St.  316,  29  A.  S.  R.  563,  13  L.R.A.  190,  28  N.  E.  172,— 
holding  it  not  to  be  negligence  per  se  to  risk  life  to  save  person  in  danger; 
Williams  v  United  States  Mut.  Acci.  Asso.  82  Hun,  268,  31  N.  Y.  Supp.  343, 
liolding  that  law  hestitates  to  impute  negligence  to  one  who  has  exposed  him- 
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self  to  danger  to  save  life;  Whitcomb  v.  State,  31  Tex.  Civ.  App.  301,  21  S.  W. 
976;  Pittsburg,  C.  C.  &  St.  L.  R.  Co,  v.  Lynch,  69  Ohio  St  123,  100  A.  S.  R. 
658,  63  L.RJ^.  504,  68  N.  E.  703,— upholding  recovery  for  injuries  received  by 
watchman  while  risking  life  to  prevent  woman  being  run  over;  Blair  v.  Grand 
Rapids  &  I.  R.  Co.  60  Mich.  124,  26  N.  W.  855;  Sammoa  v.  New  York  &  H.  R.  R. 
Co.  6  Jones  &  S.  414;  Cosgrove  v.  New  York  C.  &  H.  R.  R.  Co.  13  Hun,  329,— 
on  recovery  for  injuries  received  in  effort  to  save  life. 

Cited  in  reference  notes  in  8  A.  S.  R.  501,  on  negligence  in  attempting  to 
preserve  human  life;  29  A.  S.  R.  559,  on  contributory  negligence  in  rescuing 
another. 

Cited  in  notes  in  55  A.  D.  675,  on  act  in  discharge  of  legal  duty  to  save  life 
or  the  like  as  contributory  negligence  preventing  recovery  for  injury;  36  A.  S;  R. 
849,  on  liability  for  acts  caused  by  desire  to  save  life;  49  LJI.A.  716,  717,  719, 
on  voluntarily  incurring  danger  to  save  life  of  another  person  as  contributory 
negligence;  15  E.  R.  C.  74,  on  negligence  in  attempting  to  save  human  life. 

Distinguished  in  Wilson  v.  New  York,  N.  H.  &  H.  R.  Co.  29  R.  I.  146,  69  AtL 
364,  holding  brakeman  not  justified  in  exposing  himself  to  save  life,  where  dan- 
ger to  persons  not  imminent  and  method  attempted  is  rash. 

—  To  save  property. 

Cited  in  Pullman's  Palace  Car  Co.  v.  Laack,  41  111.  App.  34,  upholding  recovery 
for  injuries  received  in  attempting  to  save  employer's  property;  Liming  v. 
Illinois  C.  R.  Co.  81  Iowa,  246,  47  N.  \V.  66,  upholding  recovery  for  burns  re- 
ceived while  attempting  to  save  barn  from  taking  fire  owing  to  defendant'f^ 
negligence;  Milbourne  v.  Arnold  Electric  Power  Station  Co.  140  Mich.  316, 
70  LJI.A.  600,  103  N.  W.  821,  holding  company  liable  for  injuries  to  servant  re- 
ceived in  collision  while  sitting  on  outside  of  car  to  guard  tools;  Manthey  v. 
Rauenbuehler,  71  App.  Div.  173,  75  N.  Y.  Supp.  714,  holding  person  not  negli- 
gent as  matter  of  law  for  attempt  to  stop  runaway  horse;  Rexter  v.  Starin,  73 
N.  Y.  601,  upholding  recovery  for  injuries  received  ^hile  going  upon  boat  to  pre- 
vent collision;  Chattanooga  Light  &  P.  Co.  v.  Hodges,  109  Tenn.  331,  97  A.  S.  R. 
844,  60  L.R.A.  459,  70  S.  W.  616,  denying  recovery  for  death  caused  by  return- 
ing into  burning  building  to  save  it. 

Cited  in  note  in  2  LJl.A.(N.S.)  965,  on  contributory  negligence  by  railroatT 
servant  in  attempting  to  save  property. 

Distinguished  in  Condiff  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  45  Kan.  256,  2S 
Pac.  562,  holding  deceased  guilty  of  negligence  in  risking  life  to  get  hand  car  out 
of  way  of  freight  train;  Morris  v.  Lake  Shore  &  M.  S.  R.  Co.  148  N.  Y.  182,  42 
N.  E.  579,  denying  recovery  for  injury  caused  by  going  on  track  to  save  cattle. 
Duty  of  person  having  last  clear  chance. 

Cited  in  Tanner  v.  Louisville  &  '^.  R.  Co.  60  Ala.  621,  holding  contributory  neg- 
ligence no  bar  to  recovery  where  defendant  could  and  plaintiff  could  not  avoid 
accident;  Folsom  v.  Concord  &  M.  R.  Co.  68  N.  H.  454,  38  Atl.  209,  uplioldin;( 
recovery  for  injuries  where  deceased  was  near  crossing  before  train  was  observed 
and  was  caught  in  attempt  to  cross;  Leeds  v.  New  York  Teleph.  Co.  79  App.  Div. 
121,  80  N.  Y.  Supp.  114,  holding  telephone  company  attaching  wire  to  chimney 
bound  to  use  due  care  in  regard  to  safety  of  others  where  derrick  hit  wire 
causing  injury. 

Cited  in  note  in  34  A.  D.  280,  on  contributory  negligence  defeating  recovery  for 
injury. 
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Contributory  negligence  as  question  for  Jury. 

Cited  in  O'Brien  v.  McGlinchy,  68  Me.  552,  holding  parent's  negligence  in  per- 
mitting young  child  to  be  on  street  to  be  fact  for  jury;  Phelon  v.  Westfield,  154 
Mass.  462,  28  N.  £.  899,  holding  party  not  negligent  as  matter  of  law  for  driving 
over  defect  in  road  in  darkness  in  order  to  avoid  mud  hole. 

Cited  in  reference  note  in  2  A.  S.  R.  546,  on  negligence  as  question  of  fact  for 
jury- 
Duty  to  child  In  respect  to  dangerous  premises. 

Cited  in  Travell  v.  Bannerman,  71  App.  Div.  439,  75  N.  Y.  Supp.  866,  holding 
powder  company  dumping  caked  powder  on  vacant  lot  liable  for  injury  to  boy 
caused  by  boy  playmate  pounding  same. 
Imputing  parent's  negligence  to  child. 

Cited  in  Government  Street  R.  Co.  v.  Hanlon,  53  Ala.  70,  denying  imputation 
of  parent's  negligence  to  little  child  who  was  run  over  by  car. 

S  AM.  REP.  724,  NORTHRUP  v.  RAILWAY  PASS.  ASSUR.  CO.  48  N» 
Y.    51«. 

Rislcs  covered  by  accident  policy. 

Cited  in  Depue  v.  Travelers*  Ins.  Co.  166  Fed.  183,  holding  that  insured  who  was 
found  hanging  head  downward  into  elevator,  her  body  caught  between  roof  of 
elevator  and  floor  of  building,  was  "in"  elevator  within  meaning  of  policy; 
King  V.  Travelers'  Ins.  Co.  101  Ga.  64,  65  A.  S.  R.  288,  28  S.  E.  66,  upholding 
recovery  on  accident  policy  insuring  against  injuries  received  in  traveling  where 
insured  was  injured  in  alighting  from  car;  Van  Bakkelen  v.  Travelers'  Ins. 
Co.  34  App.  Div.  399,  54  N.  Y.  Supp.  307,  holding  injuries  sustained  in  falling 
from  car  platform  not  sustained  while  riding  as  passenger  in  passenger  convey- 
ance within  meaning  of  accident  policy;  Banta  v.  Continental  Casualty  Co.  134 
Mo.  App.  222,  113  S.  W.  1140,  holding  insured  who  jumped  off  car  and  broke 
his  leg  "not  passenger"  within  meaning  of  acident  policy;  Holgate  v.  Great 
Eastern  Casualty  &  Indemnity  Co.  18  Pa.  Diat.  R.  426,  holding  one  injured  while 
out  of  buggy  to  close  gate  and  while  running  alongside  of  buggy  in  attempt  to 
climb  in  "injured  while  riding  within  conveyance;"  dissenting  opinion  in  Houli- 
han V.  Perf erred  Acci.  Ins.  Co.  196  N.  Y.  337,  26  L.R.A.(N.S.)  1261,  89  N.  E. 
927  (reversing  127  App.  Div.  630,  111  N.  Y.  Supp.  1048),  on  liberal  construc- 
tion of  insurance  policy  in  favor  of  insured. 

Cited  in  note  in  61  A.  S.  R.  81,  on  relation  of  passenger  of  persons  waiting 
or  passing  about  on  premises. 
Under  **drummer  floater"  policy. 

Cited  in  Jacobson  v.  Liverpool,  L.  &  G.  Ins.  Co.  135  111.  App.  20,  holdinr. 
"drummer  floater"  policy  to  cover  loss  of  goods  during  lay  overs  during  travel. 

Cited  in  reference  note  in  66  A.  S.  R.  57,  on  insurance  for  injuries  received  ia 
traveling. 
Risks  covered  by  stipulations  in  free  pass. 

Cited  in  Poucher  v.  New  York  C.  R.  Co.  49  N.  Y.  263,  10  A.  R.  364,  holding 
railroad  exempted  from  liability  for  injuries  to  drover  received  before  train 
of  loaded  sheep  started,  under  clause  in  pass  providing  that  the  person  so  rid- 
ing free  should  assume  all  risk  of  injury. 
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3  AM.  KEP.   727,  BENNETT  v.  COOK,  43  N.  Y.  587. 
Suspension  of  statute  of  limitations  against  nonresidents. 

Cited  in  Bell  v.  Lamprey,  67  N.  H.  168,  holding  six  years  residence  within 
state  of  365  days  each  year,  necessary  to  render  statute  bar  to  suit;  Connecti- 
cut Trust  &  S.  D.  Co.  v.  Wead,  33  Misc.  375,  67  N.  Y.  Supp.  466,  holding  that  non- 
residence  to  suspend  statute  of  limitations  must  have  been  continuous  for  year; 
Hayden  v.  Pierce,  71  Hun,  593,  25  N.  Y.  Supp.  55,  holding  that  statute  suspend- 
ing running  of  statute  of  limitations  against  nonresidents  applies  to  short  stat- 
ute relating  to  executor's  suits;  Riker  v.  Curtis,  17  Misc.  134,  39  N.  Y.  Supp.' 
340;  Costello  v.  Downer,  19  App.  Div.  434,  46  N.  Y.  Supp.  713;  Simonson  v.  Nafls, 
36  App.  Div.  473,  66  N.  Y.  Supp.  449;  Webster  v.  Citizens*  Bank,  2  Neb.  (Unof.) 
353,  96  N.  W.  118, — holding  person  residing  out  of  state  but  having  business 
hours  every  day  within  state,  not  absent  from  state  within  statute  of  limita- 
tions provision;  Gibson  v.  Simmons,  77  Kan.  461,  94  Pac.  1013;  Armfield  v. 
•Moore,  97  N.  C.  34,  2  S.  E.  347;  Stanley  v.  Stanley,  47  Ohio  St.  225,  21  A.  S.  R. 
806,  8  L.RJI.  333,  24  N.  E.  493;  Jamieson  v.  Potts,  —  Or.  — ,  26  L.R.A.(N.S.)  24, 
105  Pac.  93;  Connecticut  Trust  &  S.  D.  Co.  v.  Wead,  172  N.  Y.  497,  92  A.  S.  R. 
756,  65  N.  £.  261, — holding  that  nonresidence  suspends  running  of  statute  of 
limitations  though  brief  visits  are  made  to  state. 

Cited  in  notes  in  17  L.R.A.  226,  on  what  constitutes  residence  out  of  the 
state  within  meaning  of  statute  of  limitations;  33  L.  ed.  U.  S.  173,  on  effect 
of  intervening  disability  after  statute  of  limitations  has  commenced  to  run; 
23  L.R.A.(N.S.)  552,  on  sufficiency  and  effect  of  **return"  to  state  by  defendant 
to  start  limitations  running. 

8  AM.  REP.  728,  RAMAIiEY  ▼.  liELAND,  48  N.  T.  589. 
Innkeeper's  liability. . 

Cited  in  Lanier  v.  Youngblood,  73  Ala.  587,  upholding  innkeeper's  liability  for 
money,  jewelry,  etc.,  stolen  from  guest. 

Cited  in  reference  notes  in  1  A.  S.  R.  454,  on  liability  of  innkeeper  as  insurer 
of  goods  of  guest;  1  A.  S.  R.  670,  on  innkeeper's  liability  for  guest's  goods  or 
money;  4  A.  R.  664,  on  liability  of  innkeeper  for  theft  of  guest's  property. 

Cited  in  notes  in  88  A.  D.  409,  on  innkeeper's-  liability;  99  A.  S.  R.  592,  593, 
on  limitation  by  statute  of  liability  of  innkeepers  for  injury  to  or  loss  of  prop- 
erty of  guests;  99  A.  S.  R.  578,  on  liability  of  innkeepers  as  insurers  for  injury 
to  or  loss  of  property  of  guest. 
«—  Statutory  limitation  of. 

Cited  in  Briggs  v.  Todd,  28  Misc.  208,  59  N.  Y.  Supp.  23,  holding  forks  and 
gold  watch  not  jewels  or  ornaments  within  statute  limiting  innkeeper's  liabil- 
ity; Rains  v.  Maxwell  House  Co.  112  Tenn.  219,  64  LJI.A.  470,  79  S.  W.  114,  2 
A.  &  E.  Ann.  Cas.  488,  holding  watch  and  fob  embraced  within  statute  limiting 
innkeeper's  common  law  liability;  Becker  v.  Warner,  90  Hun,  187,  35  Supp.  739; 
Bernstein  v.  Sweeny,  1  Jones  &  S.  271, — holding  watch  and  chain  not  ornaments 
within  statute  exempting  innkeeper  from  common  law  liability. 

Cited  in  notes  in  7  A.  D.  457,  on  statutory  provisions  regarding  liability  of 
innkeeper;   69  A.  D.  226,  on  kind  of  goods  for  which  innkeeper  is  liable;   22 
L.R.A.(N.S.)  577,  578,  on  effect  of  statute  limiting  innkeeper's  liability  for  goods 
not  delivered  into  his  custody. 
Sufficiency  of  notice  to  effect  contract. 

Cited  in  Scboenwald  v.  Metropolitan  Sav.  Bank,  1  Jones  &  S.  440,  holding 
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handing  depositor  pass  book  containing  rules  not  to  effect  mutual  contract  if 
bank  failed  to  point  out  rules  to  depositor. 

3  AM.  REP.  781»  BROOKMAN  v.  HAMMILIi,  48  N.  Y.  554,  Rehearinjc 

denied  in  4e  N.  Y.  ese. 
Jurisdiction  over  maritime  liens  and  contracts. 

Cited  in  Stapp  v.  Engle,  43  Minn.  192,  45  N.  W.  427,  upholding  state  law 
creating  liens  upon  boats  navigating  inland  waters;  Andrews  v.  Betts,  8  Hun,  322, 
upholding  jurisdiction  of  state  courts  to  appoint  receiver  for  sale  of  vessel 
owned  by  tenants  in  unequal  shares;  Poucher  v.  Blanchard,  86  N.  Y.  256,  on 
manner  of  collection  of  demands  against  vessels;  Edwards  v.  Elliott,  21  Wall. 
532,  22  L.  ed.  487,  holding  Federal  courts  jurisdiction  exclusive  to  enforce  raari- 
iime  lien;  Fralick  v.  Betts,  13  Hun,  632,  upholding  state  statute  providing  for 
liens  against  vessels  engaged  in  internal  commerce  of  state;  Campbell  v.  Sher- 
man, 35  Wis.  103,  denying  right  of  state  to  create  maritime  lien  or  to  empower 
state  court  to  enforce  such  lien;  Re  Brinkman,  7  Nat.  Bankr.  Reg.  421,  Fed. 
C*as.  No.  1,884,  on  exclusive  Federal  jurisdiction  over  maritime  contracts. 

Cited  in  note  in  24  E.  R.  C.  655,  on  enforcement  of  maritime  lien  in  admiralty. 

—  Supplies  for  vessels. 

Cited  in  Mayer  v.  Foulkrod,  4  Wash.  C.  C.  349,  Fed.  Cas.  No.  9,341,  upholding 
in  Federal  court  lien  created  by  state  statute  for  materials  furnished  in  repair- 
ing ship;.  The  Circassian,  Fed.  Cas.  No.  2,720a;  The  Lyndhurst,  48  Fed.  839,— 
denying  right  of  state  law  to  change  maritime  rules  in  respect  to  liens  on  for- 
eign vessels  for  supplies  as  against  bona  fide  purchasers;  The  Canada,  7  Sawy. 
173,  7  Fed.  730;  The  Sylvan  Stream,  35  Fed.  314;  The  Unadilla,  8  Ben.  478. 
Fed.  Cas.  No.  14,332, — upholding  in  Federal  court  lien  created  by  state  law  for 
supplies  furnished  vessel  in  home  port. 

Cited  in  note  in  70  L.R.A.  408,  410,  on  maritime  lien  for  supplies  furnished 
vessel  in  home  port. 
^Repairs  to  vessels. 

Cited  in  Hayford  v.  Cunningham,  72  Me.  128,  upholding  exclusive  Federal  juries- 
diction  in  suits  against  domestic  vessels  for  repairs;  Atlantic  Works  v.  The 
(Hide,  157  Mass.  525,  34  A.  S.  R.  305,  33  N.  E.  163,  upholding  jurisdiction  of 
state  court  in  suits  against  vessels  for  repairs  in  home  port;  Re  Haines,  52 
App.  Div.  550,  65  N.  Y.  Supp.  350,  upholding  inforcement  in  state  court  of  lien 
for  repairs  to  boat  navigating  Erie  canal;  King  v.  Greenway,  71  N.  Y.  413,  up- 
holding lien  in  state  court  created  under  state  law,  for  materials  furnished  in 
repairing  steam  canal-boat  used  in  navigating  interior  waters  of  state. 

—  Wharfage. 

Cited  in  The  Ann  Ryan,  7  Ben.  20,  Fed.  Cas.  No.  428,  upholding  admiralty's 
jurisdiction  in  claim  for  wharfage  under  state  statute. 
Jurisdiction  in  negligence  snits  against  vessels. 

Cited  in  Chisholm  v.  Northern  Transp.  Co.  61  Barb.  363,  holding  Federal  juris- 
diction in  suits  for  damages  caused  by  negligence  of  seamen  on  ship  to  be  ex- 
ilusive;  Dougan  v.  Champlain  Transp.  Co.  56  N.  Y.  1  (affirming  6  Lane.  430), 
holding  that  state  court  has  jurisdiction  of  suit  against  lake  navigation  com- 
pany for  negligence  causing  passenger's  death;  Dougan  v.  Champlain  Transp.  Co. 
6  Lans.  430,  upholding  right  to  sue  under  state  law  in  state  court  for  negli- 
gence of  transportation  company  in  equipment  of  ship. 
Am.  Rep.  Vol.  Xin.--68. 
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Cited  in  note  in  66  L.R.A.  233,  on  admiralty  jurisdiction  of  wharfage  con- 
tracts. 
What  are  maritime  contracts. 

Cited  in  Endner  v.  Greco,  3  Fed.  411,  holding  contract  for  repairs  to  scow  to 
be  maritime;  The  Edith,  11  Blatchf.  451,  Fed.  Cas.  No.  4,283  (affirming  Fed.  Cas. 
No.  4,282,  5  Ben.  432),  holding  contract  for  repairs  to  vessel  to  be  maritime  con- 
tract; The  Kate  Tremaine,  5  Ben.  60,  Fed.  Cas.  No.  7,622,  3  Legal  Gaz.  226, 
holding  contract  for  wharfage  of  canal  boat  to  be  maritime  contract;  The  Edith, 
5  Ben.  432,  Fed.  Cas.  No.  4,282,  holding  contract  to  furnish  materials  for  repairs 
to  vessel  on  water  to  be  maritime  contract;  The  Robert  W.  Parsons,  191  U.  S. 
17,  48  L.  ed.  73,  24  Sup.  Ct.  Rep.  8,  holding  contract  for  repairs  to  Erie  canal 
boat  in  port  in  New  York  state  to  be  maritime  contract;  Upper  S.  B.  Co.  v. 
Blake,  2  App.  D.  C.  51,  holding  lease  of  wharf  not  maritime  contract;  Globe 
Iron  Works  Co.  v.  The  John  B.  Ketchum,  100  Mich.  583,  43  A.  S.  R.  464,  59  N.  W. 
247,  holding  contracts  for  materials  for  vessels  before  launched  not  to  be  mari- 
time contracts;  Poole  v.  Kermit,  5  Jones  &  S.  114,  holding  contract  to  repair 
and  furnish  for  sea  domestic  vessel  lying  at  home  port,  but  engaged  in  foreign 
commerce,  to  be  maritime  contract ;  Moores  v.  Lunt,  13  Abb.  Pr.  N.  S.  166, 
holding  contracts  to  furnish  materials  for  construction  of  vessels  not  maritime 
contracts;  Wilson  v.  Lawrence,  82  N.  Y.  409  (affirming  18  Hun,  66),  holding 
contract  to  furnish  saib  to  incomplete  vessel  after  launching,  not  to  be  maritime 
contract;  The  Petrel  v.  Dumont,  28  Ohio  St.  602,  22  A.  R.  397,  holding  contract 
for  supplies  to  vessel  in  home  port  to  be  maritime  contract. 
Remedy  on  lien  based  on  maritime  contract. 

Cited  in  Pelham  v.  The  B.  F.  Woolsey,  3  Fed.  467;  Terrell  v.  The  B.  P.  Wool- 
sey,  4  Fed.  552, — ^holding  statutory  proceeding  to  foreclose  lien  based  upon  mari- 
time contract  not  common  law  remedy. 

Cited  in  note  in  66  L.RJ^.  238,  on  effect  of  form  of  action  of  admiralty  juris- 
diction. 
Effect  of  state  law  upon  insurance  on  foreign  vessel. 

Cited  in  Re  Insurance  Co.  of  Pa.  22  Fed.  109,  denying  applicability  of  New 
York  state  statute  to  insurance  on  foreign  vessel  made  in  foreign  country. 

Recovery  on  bond  given  under  void  statute. 

Cited  in  Carroll  County  v.  Cuthbertson,  136  Iowa,  458,  114  N.  W.  17,  deny- 
ing validity  of  bond  given  to  secure  costs  in  construction  of  drain  under  void 
statute;  Stevenson  v.  Morgan,  67  Neb.  207,  108  A.  S.  R.  629,  93  N.  W.  180, 
upholding  recovery  on  bond  given  in  action  for  forcible  entry  though  statute 
authorizing  same  is  void;  Poole  v.  Kermit,  59  N.  Y.  554;  Murphy  v.  Salem,  1 
Hun,  140,  3  Thomp.  &  C.  660,— denying  validity  of  bond  given  to  release  ves- 
sel held  by  lien  under  void  state  law. 
Contents  of  bill  of  exceptions. 

Cited  in  Richards  v.  Fanning,  5  Or.  356,  holding  party  must  show  in  excep- 
tions, evidence  upon  particular  point  or  that  same  evidence  had  been  given. 
Appealable  Judgments. 

Cited  in  Hackett  v.  Belden,  47  N.  Y.  624,  denying  right  of  appeal  where  judg- 
ment entered  upon  order  of  General  Term  does  not  correspond  to  order. 
First  raising  objection  on  appeal. 

Distinguished  in  Delaney  v.  Brett,  51  N.  Y.  78,  holding  that  eonstitutionality 
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of  law  or  sufficiency  of  pleodiDg  cannot  be  raised  for  first  time  in  court  of 

appeals. 

Place  to  raise  question  of  Jurisdiction. 

Cited  in  Fiest  v.  Third  Ave.  R.  Co.  25  N.  Y.  Civ.  Proc.  Rep.  257,  34  N.  Y.  Supp. 
557,  holding  right  to  show  want  of  jurisdiction  not  waived  by  party's  mere 
statement  that  he  was  "ready"  to  try  issues;  McCarty  v.  Tracey,  13  Misc.  243, 
34  N.  Y.  Supp.  1143,  holding  total  lack  of  jurisdiction  in  court  below  to  be  fact 
which  appellate  court  may  notice  though  not  raised  at  trial;  Bailey  v.  Stewart, 

2  Redf.  212,  as  to  place  in  proceeding  when  question  as  to  jurisdiction  may  be 
raised. 

3  AM.  REP.  740,  PHASER  ▼.  PREEBfAN,  4S  N.  T.  5««. 
Master's  liability  for  servant's  acts. 

Cited  in  Cavanagh  v.  Dinsmore,  12  Hun,  465,  holding  master  not  liable  for 
driver's  acts  done  while  on  unauthorized  route;  Mott  v.  Consumers'  Ice  Co.  73 
N.  Y.  543,  holding  master  liable  for  servant's  injury  to  plaintiff  though  wilful 
if  done  in  course  of  employment;  Craven  v.  Bloomingdale,  171  N.  Y.  439,  64 
N.  £.  169,  denying  nuister's  liability  in  punitive  damages  for  illegal  arrest 
caused  by  servant. 

Cited  in  notes  in  14  L.RJL  740,  on  carrier's  liability  for  employee's  assault 
on  passenger  resulting  in  death;  70  LJLA.  733,  on  effect  of  acts  committed  by 
servant  being  criminal  upon  presumption  of  authority  from  employer  to  com- 
mit same;  70  LJI.A.  734,  on  employer's  liability  for  acts  within  apparent  scope 
of  employment  by  servant  sent  to  commit  trespass,  which  employer  claims  were 
in  excess  of  his  authority. 
—  Willful  acts. 

Cited  in  Marion  v.  Chicago,  R.  I.  &  P.  R.  Co.  64  Iowa,  568,  21  N.  W.  86,  hold- 
ing that  under  statute,  railroad  is  liable  for  wilful  act  of  brakeman  in  putting 
passenger  off  train;  Isaacs  v.  Third  Ave.  R.  Co.  47  N.  Y.  122,  7  A.  R.  418, 
denying  railroad's  liability  for  conductor's  throwing  of  plaintiff  from  car;  Whit- 
aker  v.  Eighth  Ave.  R.  Co.  51  N.  Y.  295,  denying  street  car  company's  liability 
for  wilful  acts  of  servant. 

Cited  in  reference  note  in  24  A.  R.  299,  on  master's  liability  for  wilful  acts 
of  servant. 

Cited  in  notes  in  32  A.  D.  512;  51  A.  D.  318;  54  A.  S.  R.  87,— ^n  master's 
liability    for    servant's    wilful,    malicious,   or    criminal    acts,    torts,    or    frauds; 
27  L.ILA.  197,  on  master's  liability  for  wilful  and  malicious  shooting  by  em- 
ployee; 17  E.  R.  C.  278,  on  master's  liability  for  servant's  wilful  act. 
«  Sufficiency  of  complaint  for  servant's  negligence. 

Cited  in  Pennsylvania  Co.  v.  Dean,  92  Ind.  459,  holding  complaint  alleging  neg- 
ligence for  servants  throwing  plaintiff  from  train  should  show  what  right  plain- 
tiff had  upon  train;  Davis  v.  Houghtellin,  33  Neb.  582,  14  L.RJI.  737,  50  N.  W. 
765,  denying  sufficiency  of  complaint  for  servant's  negligence  in  shooting  de- 
ceased, which  fails  to  show  act  was  done  in  course  of  employment. 
liiability  for  consequential  damages. 

Cited  in  note  in  10  A.  D.  237,  on  liability  for  consequential  damages  probably 
resulting  from  injury. 
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